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BE FOR THE KHYBER PAKHTIJNKHWA SERVICE
T Rl B IJ N A L P E S !i A W A R

SERVICE APPEAL No.7676/2021

Zafar Iqbal,
Constable No. 1244,
R/o Mir Ahmad Khel, 
Tehsil and District, Kohat.

Appellant

Versus

The Regional Police Officer,
Kohat Region Kohat and one other.

Responden ts

Rejoinder on behalf of appellant in response to the reply 

submitted by the respondents.

Respectfully Sheweth,

Rejoinder to Preliminary Objections.

Preliminary objections raised by answering respondents are
i

erroneous and frivolous as having no factual and legal backing. The 

answering respondents have failed to explain as why appellant has 

got no cause of action and locus standi? How the instant service 

appeal suffers from limitation and laches'^ How appellant is estopped 

by his own conduct? How the appellant is not an aggi'ieved person 

within the meaning of section 4 of the Federal Sei'vice Tribunal Act, 

1973? How the service appeal is not maintainable? What material 

tacts have been concealed by the appellant and why tie appeal is not 

maintainable? How the appeal is bad for miss-joinder and non of 

necessary parties? Why the appeal liable to be dismissed? No 

plausible explanation has been provided/stibmitted by the answering 

respondents. No specific and dtie objection regaixling the

controversial question of law and fact involved in the instant service
!

appeal has been raised therefore; appellant is unable to submit
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proper rejoinder to the preliminary objection raised by the answering 

respondents.

Rejoinder to Facts

1. That .reply to para No.l of the appeal by the answering 
respondents is incorrect, hence denied. No proper answer in 
reference to long standing sei'vice comprising of 17 years and 
commendations certi llcates honoured bycompetent authorities to 
the appellant for his brave services rendered by him beyond the 
cal! of his duty has been submitted by the answei'ing respondents.

2. That reply to para No.2 of the appeal by the answering 
respondents is incorrect, hence denied. Section 16 of the Civil 
Servants Act, 1973 provide that Civil Servant is liable for 
prescribed disciplinary action in accordance with, pi'escribed 
procedure. Rule 9 of the Nhyber Pakhtunkhwa Civil Servant 
(Efficiency & Discipline) Rtiles, 2011 provides prescribed 
mechanism in case of willful absence. Rule 9 of E&D Rules 201 ! 
is repi'oduced for consideration and ready reference;\

“9: l*roccdure in caise of williil nhsence.—Notwithstnnclin” anything to 
the contrary contained in thc.sc ruic.s, in ca.sc of wilful absence from duty 
by a Covernnient servant for seven or more days, a notice shall be issued 
by the competent authority through registered acknowledgement on his 
home address directing him to resume duty within fifteen days of 
issuance of the notice. If the same is received back as undelivei-ed or no 
response is received from the absentee within stipulated time, a notice 
shall be published in at least two leading newspapers directing him to 
resume duty within fifteen days of the publication of that notice, failing 
which an ex-parte decision shall be taken against the absentee. On expiry 
of the stipulated period given in the notice, major penalty of removal 
from service may be imposed upon such Covernment ser\ ant.'’

The procedure adopted by the respondent was alien to the 
above rules and it has been repeatedly held by the Hob’ble 
Supreme Couit of Pakistan as well as by this Hon'ble 
3'ribuna! that every action on the part of Government 
Department shall be valid only if it is initiated and finalized 
through prescribed procedure.

“Where a law prescribes something to be done in a particular 
manner, it was to be done on that wav or not at all'*.

The contention /plea submitted by the answering respondents 
with reference to alleged show catise notice that show cause
notice was issued to the,Appellant by the respondent No 2 
and sei'ved upon him personally and signature was also 
procured as a token of receipt is false and having no support 
from the documents attached by the respondents as Annexui’e 
D & E as no signatLii'e whatsoever is available on the 
attached documents. It is further submitted that the
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5. 'That reply to Para no 5 of the appeal by the answei'ing 
respondent is incorrect,'hence denied; The detail answer has 
already been submitted in the above paras. The Cell number 
0336-9192020 is not of the-.^Appellant and moreover the 
documents attached by the respondents as annexure G. G-1 
does not bear the signatui'C of the Appellant.

6. That reply to Para no 6 of the appeal by the answering 
respondent is incorrect, hence denied. The burden of proof 
with reference to the impugned order of dismissal dated 
30.04.2018 and 11.10.2021 lies on the shoulder of 
respondent. Respondent has to proof the communication of 
the order. In absence of proof of communication, how it can 
be held that the appellant is badly time barred. This hon’ble 
Tribunal vide judgment dated 03.02.2007 in service Appeal 
No 556 of 2005, service Appeal No 498/2018 decided on 
24.01.2022, Service No 5/2018 decided on 28.01.2022 
Service No 508/2018 decided on 24.01.2022, Service Appeal 
No 468/2017 decided on 01.02.2022, Service appeal No 
571/2018 decided on 24.01.2022 and Service Appeal titled 
Fazl-e-Mola Vs Secretary Govt of KPK Population Welfare 
Department decided on 01.06.2022, has held that limitation 
runs from the date of communication of the impugned panel 
order, in the cited Appeals 7 to 8 years delay has been 
granted. All these Appeals were preferred against the 
impugned order based on willful absence. The instant Appeal 
being identical and similar nature also deserve the same 
treatment. (Copy of the Judgnieni.s of this HotTble 
Tribunal are attached as annexure B)

7. That reply to Para no 7 of the appeal by the answering 
respondent is incorrect, hence denied. The detail answer has 
already been submitted.

8. That reply to Para no 8 of the appeal by the answering 
respondent is incorrect, hence denied. The detail answer has 
already been submitted. However it is humbly submitted that 
Appellant has about 17 years service at his credit and the 
Hon’ble Supreme Court of Pakistan vide reported Judgment 
2013 SCM.R Page 817, 2006 SCMR Page 1 120, 2009 SCMR 
P 1197,^011 TD (Service) 293, PLD 2007 (CS)"P 35, 2007 
PLC (CS7 Page 438 (CS) and 2007 PLC (CS) Page 685 has 

converted majoi' penalty of disnfissai / removal from service 
into major penalty of compulsory retirement on the basis of 
17 years long length of service. Similarly this Hon'ble 
Tribunal vide service Appeal No 1363/2010, 979/2013, 
■518/2018, 488/2017, 571/2018, 556/2005 has converted 
Major penalty of dismissaV into majoi' penalty of compulsorv 
I'etirement on the basis of long service. On this score as w'ell 
Appellant is entitled for lenient view. (Copses of the 

Judgments of HoiTble Supreme Court of Pakistan are 
attached as annexure C)



.V '

• •

GROUNDS

A. Thai no proper and due answer has been submitted bu the 
answering respondents in response to the Gi'ounds taken .by the 
Appellant in his memo ol'Appeal, th'erelbre. Appellant relies on 
his stance taken in grounds of Appeal. The contention 
submitted by the respondents in response to the gi'OLin;d portion 
of the appeal is nothing more than the petition of the factual 
position taken by them in response to the factual position of the 
appeal. Therefoi'e, there is no need to I'esponse the contention of 
the respondents being merit less. Appellant has not been treated 
in accordance with law, rules and policy, Respondents has 
failed to comply vvitii the prescribed procedure provided in the 
statute and statutory rules. The Appellant has been condemned 
unheard and the impugned order is based upon presumption 
which is no legal value in the eyes of law, therefore, need to be 
set aside. . '

In vie>v of the above submitted, it is humbly requested 
that the Appeal of the Appellant may kindly be alloNved 
prayed for in the main Appeal and the reply of the 
respondents may kindly be rejected with cost throughout.

Appella nt
ylsi—niio

AshVaf Ali Khattak
Advocate,
Supreme Court of Pakisicui

Through

Dated: 02.09.2022
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BEFORE THE NWFP SERVICE rRlBUNAT, PESHAWAR^f^feS?^
■' ■■ ,-r-_

T.

Appeal No. 556/2005
t- • /

Dale of instiUition - 20.06.2005 
Date of decision - 03.02.2007. \

; •

Muhammad Ria/., Ex-PTC Teacher,
GPS Akhagram, Wari, District Dir Upper (Appellant)

VERSUS • ^

1. EDO (S&L) Department, Upper Dir.
2. DCO District Dir Upper.
3. Director (Schools & Literacy) NWFP, 

Peshawar.' .
■ 4. Secretary (Schools & Literacy) Department, 

NWFP Peshawar.................................. (Respondents)

Appeal against ' the . order bearing Endst.. No. 11-16/F. 
(26)/PF/ concerned /EDO/DO (P)/ADO .(Estt:) dated' 
26/10/2002, whereby the appellant was removed iVoin 
service retrospectively w.e.f. 16.6.2002.

c: PRAYER.

On a'cecplance of the appeal, the impugned order may be set 
aside and the appellant be re-instated in service with all back 
benefits. . .

n
>>

/

Mr. Ashraf Ali Advocate......................... ;......
Mr. Zaffar Abbas Mirza, Acting Govt. Pleader

For appellant. 
.For respondents.

MR. SHAM SAHIB..............
MR. MUHAMMAD UMAR AFRIDI

...MEMBER ■ 
MEMBER,

H
¥

c ,
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SHAM SAI Iliy' Ml'MBI^K ■■- 'I'liis iippcal has been lilcd by

llie appellant against 

removed from service with lire prayer chat the impugned order may

be set aside and Jic be rcMhslaled in-service with all bad

/

Ihe order dated 26.1 0.2002 whereby he was
;

i benefits.

. Brief facts ofahexasc as averred from the. memo of appeal 

.re that the appellant being qualified was. appointed as PTC 

recommendalioh of Departmental. Selection 

vide order dated.23.4.1998. The appellant applied for 

leave without pay for a period of three years w.'e.f. 1.3.2002 to 

28.2.2005 Idr the construction of his house vide'his application 

dated IV.2.2002 which was duly;^anclioned by. the. competent

• -I

O
✓ Teacher on the}

4

Comrnittee
c.'J '

■ i ■-V

aulbority vide order dated 16.4.2002. On |hc expiry of leave, the.

dated
ICi appellant submitted his arrival report vide his 'application 

28.2;2065.but he was informed through note,dated 8.3.2005 that he .

order dated 26.10.2002 w.e.f. ,

■'N!

•• :

had been removed I front service by an 

16.6.2002 utider the Removal from Service (Special Powers)

which the appellant . submitted a
N

21.3.2005 but the same has not been

Ordinance .2000 against
I

departmental appeal 

dispo.'tcd of within the sumuory period of 60 days. Hence, the

^ on

instant appeal.. • r-;w
\

I

!
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3. The respondents were summoned. They' appeared through 

their respective representatives, hied written reply,'contested the

appeal and denied the claim of the appellant, .
I .

\ ‘.l ■

.f •

I •

Arguments of the learned Counsel, for the appellant 

learned Acting Government: Pleader forfhe respondents.huve bee 

heard and record perused. ;

4
and

n

O-
5, It was argued by the learned counsel for the appellant that 

the Extra Ordinary Leave was granted to the appellant, by the 

department concerned and it was not his faultyhat tlVe
. /

same wavS .

granted by an. incompeK'nt auihority, if any. lie 

Respondent No. I cancelled the appellant’s E.O.L after.one-and-a 

half monlh on 1.6.2002 without Urst putli,^ him a notice of the 

action proposed to be. taken

pointed out that

.0: agains^ him. These infirmities in the
• ^ '

procedure opted by the respondcmslin passing the impugned order
r ■

were not-.maintainable and requested for 

appellant in service with back beneliis.,

re-instalement of the

i

6. It was contended by learned AGP,, Mr. Zaffar 

Mirza, that extraordinary leave
Abbas

was gvanted to the appellant by
f . ■

incompetent authority and that the same had been lateron cancelled

•.i

by the competent authority i.e. EDO. Tlie appellant 

^ resume his duly nller the cancellnlioirbrhis Ipavc hut ho (tiilecl

do so. A show

; X-0 ■%- was required to
•i;.- r;\ •to •

•i\::r
cause notice was published in Daily Mashriq'but he

<0
I •'1

. -li:.

"i
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failed to turn up in response of the same. Me further argued that the 

appeal was time barred and proper procedure had been followed 

prior to issuing the impugned order: He requested for the dismissal
r

of appeal .

Alter hearing both the sides and having perused the7.

record, the 'rribunal tends to agree with the arguments advanced by

the learned counsel for the appellant and observes that.the bonafide

■iO of the.appellant could not be doubted. Me had moved an application . 

for leave, which had been accepted with the outcome intimated to 

him. The subsequent cancellation of the appellant’s EOL without 

assigning it any plausible reason and without putting him on a prior 

notice appears an arbitrary order passed, for which he had not been 

given an opportunity of being heard. In the circumstances, tb^ 

appellant appears to have made out a case for interference of,the

.i.

i''

i

Tribunal. The impugned order As, therefore, set'aside and the. -t

iLi
G ■

appellant is re-instated in -service. However, the .period during 

which he remained out ,of service is treated as extra ordinary leave 

without pay. No order as to costs. I'ilc bo consigned to the record

after completion.
i , >

ANNOUNCED. 
03.02.2007.V ; fu

'it--------- (SHAH SAHIB) 
MEMBER.

NWFP SERVICE TRIBUNAL 
PESHAWAR./i- .

(MUHAMMAD UMAR AFRIDI) 
MEMBER.

%
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-■■ -^iJx';Ai:JbiL^iMIBEi^MKM service tribunal Peshawar

t' '

A'

Service Appeal No: 498/2018

Date of Institution ... 

Date of Decision ...
10-,04.2018
24,01.2022

;
• -W4'

Vn

^4. 5:'r'•i:.

Ahmad S/o Sher Zada, R/o Village Kokarai, 
"•^Ai-;ctPoiic£ Swat- ' a’’

Swat, Ex-Constable No. 1834 

- . (Appellant)
t •

• VERSUS

■su'^o. rplice Officer,. Swat and othem-: (Respondents)

Saimi Ramai, '•
-c'./ocare' . . For Appellant

• ‘ifOasood Shah 
■ennty District Attorney

/

For. respondents
I

. . rD'AD '
WAEIR

CHAIRMAN
MEMBER (EXECUTIVE)

SDDGjMEIi^T ••' ;

Ail:D-yR-RSHMi\EVj MEMBER (py. This single judgment 

iiail dispose of the instant sewice appeal as well as the connected Service Appeal~

nearing Mo. 5./1/2018 titled "Aamir Shah Versus District Police-Officer, Kohat and

D'vo Others //
as common question of law and facts are involved therein./

A , ,3hef facts of the' case are that the appellant while serving as constable in 

police depaitment,, was proceeded against on the charges of absence and 

vldrnately dismissed from sei-vice vide order dated 21-D2-2009. Feeling aggrieved 

‘he anpeliant filed departmental appeal dated 20-03-2009, '.which was not 

responded. Subsequent appeal was submitted to respondent No 2, which

. :8jt;L;.eL; Vide Order dated 12-03-2018, hence the-Instant service appeal with,
■ ^ -Xn-E^-yry,

• L

was
i

I

was

(/<
~y-v -I-. f- il: •.1:

!
•-1 I
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that the impugned orders dated. 21-02-2009 and 12-03-2018. may be 

aside and the.appellant may be re-instated in service With ail back benefits.

'prayers set .

V-05. Learned counsel for the appellant has contended that, the appellant 

dismissed from ser\/ice on

was-

the charges of absence but absence of the ,appellant 

was not willful but was .due to compelling reason of terrorism; that a-large 

number of police personnel had deserted their jobs due to threats of Taliban who

wera again re-instated in service vide orders dated 30-11-2010, 15-03-2017 and

r

but case .of the appellant was not considered positively; that this 

nbunai in numerous cases has already granted relief to the similarly placed 

employees and. the appellant is also requesting for the same treatment under the 

rinciple of consistency; that absence ofthe .appellant was not willful, which does 

ot constitute gross misconduct and the penalty so awarded is harsh, which does 

not commensurate with' gravity of the guilt; that the impugned order was issued 

'-'vith.retrospective effect, which is void ab initio; that no codal formalities Were 

tMifilied .and the appellant has not been treated in accordance with law, hence his 

secur-ed underThe Constitution has badly been violated.

^ !

- ri;
Learned-Depub/ District Attorney for the respondents has contended that 

appellant was proceeded against on the charges of willful absence from duty,

■ heretors' proper departmental proceedings were initiated against him, which 

■ujiminatec! into his removal from ser^/ice under RSO'2000; that the appellant file

which was rejected beihg barred

ov dme;.-that numerous other officials were re-instated into service but every

iias Its own merits, whereas the appellant was'awarded punishme.nt for his own .
;

conduce: that final shovy, cause notice was also served at his home address, but 

the appellant did not turn up, hence he was proceeded in absentia.

04.

idle

xz

case

i
We have heard'■learned counsel for the parties and have .perused the05-

;-ecoi-d.
•s

r''<«
i-.

w.- i V v
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'06. Placed before us is case of a police constable, who aiongwith many other-
;30l,ce personnel had deserted their jobs in the wake , of insurgency.

committee for cases of desertion and keeping in 

rerinstated such p^ersonnel into service

Police
department had constituted a , 

view humanitarian aspect, 

number. Placed on record is a
in large"

notification dated 30-11-2010, where 253 similarly 

oiaced employees had been re-instated on the recommendation of the committee 

constituted for the purpose. Vide a.nother order dated' 07-02-2012, batch of 
\

re-instated in service. Yet another order dated 

15-03-2017 would show that similariy placed employee had been re-instated upon

the ground of length of his service and cause of terrorism.

another 12 employees had been

his revision petition on 

Ocher cases of similar nature are available on record, which would suggest that

die provincial government had taken a lenient view keeping in view the peculiar

circumstances in the area at that particular time. Even this tribunal has already 

cases under the principle of consistency. AppellantQiaPted relief in similar nature

is aiso one. among those, who had deserted his job due to threats from terrorists.

biujaticn at-th'^t paiticuiar timeie was so perturb, as how to, proceed such large

were made in'- newspapers, 

nence the proceedings so conducted in such like cases were hot in accordance

^number of cases of desertion, for which publications
i :i

with law. In the instant 

sheet/scatement of allegation was seived

case no regular inquiry was conducted, nor any charge

upon the appellant-and the appellant 

was .condemned-unheard and which shows that the appellant was summarily

proceeded without adhering to the.method prescribed in law.

07. We are also mindful of the question of limitation^-but since the impugned 

order was passed without proper legal process and when'an adverse order is 

passed without fulfilling the legal formalities,' such order is void and no limitation 

runs against void order. Still another reason: exists for condonation of delay that 

■■he impugned order was issued with retrospective effect being void ah initio.
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of the situation mentioned above and keeping in view the principle 

f consistency,., we are inclined to partially accept the instant .appeal

in view

as well as the

. connected seivice appeal by converting the major penalty of dismissal from 

seiA/!ce into minor perialty of, stoppage of increments for two years. The

intervening period is treated as leave without pay. Respondente however' 

liberty to conduct de-no\'o inquiry .as per mandate of law, if they so desire. Parties 

are ieft to bear their own costs. File be consigned to record

are at

room.

.Ci'-iiXlOUNCFO
c4.Ci.2022

\

V
■"“l

I '■

(fHMAIJ.H!JETAN TKttEN) 
• CHAIRMAN

<.
(ATIQ-UR-REHMAN WAZIR) 

■ MEMBER (E)
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7 BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

i ■

APPEAL NO. /201?■J
-Ml'-'VCt''Tv'fciivt'

lEt MMNoor-Ul-Amin, EX- Constable, No.7.5/RR 
Distt: Swat.

X-
'?■

.1 .(Appellant)

VERSUS

The Regional Police Officer, Malakand, Saidu Sharif, Swat 
2.- The District Police officer Swat.
1.

(Respondents)

APPEAL: UNDER SECTION 4 OF THE KPK SERVICE 

TRIBUNALS ACT, 1974 AGAINST THE ORDER 

29.11.2017 WHEREBY, THE DEPARTMENTAL APPEAL 

OF THE APPELLANT AGAINST THE ORDER DATED 

12.10.2009 HAS BEEN REJECTED FOR NO GOOD 
GROUNDS.

PRAYER:

THAT ON ACCEPTANCE OF THE INSTANT SERVICE 
APPEAL,

• Hy

---
-S

THE ORDERS DATED 29.11.2017 AND 

12.10.2009 MAY PLEASE BE SET ASIDE AND THE 

APPELLANT MAY BE REINSTATED IN TO SERVICE 

WITH ALL BACK AND CONSEQUENTIAL BENEFITS. 
ANY OTHER REMEDY WHICH THIS

1.')

AUGUST
TRIBUNAL DEEMS FIT AND APPROPRIATE THAT
MAY ALSO BE AWARDED IN FAVOUR OF 
APPELLANT.

'.'v'
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BEFORE THE KHYBER PAKHTUNKHWA SERVICg TRIBUNAL PFSHAWflP

Service Appeal No. 5/2018

Date of Institution 28.12.2017

Date of Decision 28.01.2022

Noor-Ul-Amin; Ex-Constable No. 75/RR Distt; Swat.
(Appellant)

VERSUS
•5

The Regional Police Officer, Malakand, Saidu Sharif, Swat and one another

(Respondents)
s-

. Uzma Syed, . 
Advocate For Appellant

Noor Zaman Khattak, 
District Attorney For respondents

AHMAD SULTAN TAREEN 

ATIQ-UR-REHMAN WAZIR
CHAIRMAN 

MEMBER (EXEGUtiVE)
\

. \

JUDGMENT
« • ■

ATIO-UR-REHMAN WAZIR MEMBER fEl!- This single judgment 

shall dispose of the instant service appeal as well as the following connected .

service appeals, as common^question of law and facts are involved therejn:-

Service Appeal bearing No. 6/2018 titled Nizam Khan 

Service Appeal bearing No. 7/2018 titled Saeed Ullah 

3. Service Appeal bearing No. 8/2018 titled Ubaid Ullah

1.

2.

. 02. Brief facts of the case are that the appellant'while serving as Constable in 

Police Department was proceeded against on the charges of absence from duty 

and was ultimately dismissed from service vide order dated 12-10-2009. Feeling 

aggrieved, the appellant filed departmental appeal, which was, rejected vide.

y.

\M
»•
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order dated 29-11-2017, hence the instant service appeal with prayers that the 

impugned orders dated 12-10-2009 and’29-11-2017 may be set aside and the

appellant may be re-instated in service with all back benefits.

03. Learned counsel for the appellant has contended that the appellant has 

not been treated in accordance with (aw, hence his rights secured under the law 

had badly been violated; that the impugned order has been passed in volition of 

mandatory provision of law, hence such order is void and illegal. Reliance 

placed on 2007 SCMR 1129 and 2006 PLC CS 221; that departmental appeal of 

the appellant was rejected being barred by time, but since the impugned order is 

^v^ hence no limitation would run against void order. Reliance was placed on 

2015 SCMR 795; that delay if any is condonable if delay already condoned in 

identical cases. Reliance was placed on PLD 2003 SC 724 and 2003. PLC CS 796: 

that this tribunal in similar cases has already granted condonation of delay and 

granted relief, hence the appellant is also entitled to the same under the 

principle of consistency; that the appellant has been discriminated, as other 

police officials, who were dismissed with the appellant, have been re-instated

was

. whereasJhLe-a^^ant has been denied the same treatment.

I 04. Learned District Attorney for the respondents has contended that the 

appellant willfully absented himself from lawful duty without permission of the
•j

i

competent authority, hence he was issued w^ith charge shefet/statement of 

allegation and proper inquiry was conducted; that despite repeated reminders,

the appellant did not join the disciplinary proceedings; that right from the date' of
*

his absence i.e. 06-01-2009 till his order of dismissal i.e. 12-10-2009; the 

appellant neither reported his arrival nor bothered to join inquiry proceedings 

rather, remain dormant which dearly depicts his disinterest in his official duty; 

that after fulfillment of all the codal formalities, the appellant was awarded major 

punishment of dismissal from service in absentia; that the appellant , preferred.
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JfPgl^aljppeal afteMapseofS^,fr.- ■■

time; that stance of the appellant being devoid of merit may be dismissed.
r

i
05. We have heard learned counsel for the 

record.
parties and have perused the

06. Placed beforp. us is cases of police constables, who alongwith many other 

police personnel had deserted their jobs in the wake 

division and particularly in District Swat.

committee for cases'of desertion and taking humanitarian vi 

. personnel into service in large nurnber. Placed

where 16 similarly placed employees had been

of insurgency in Malakand

Police department had constituted a

ew, re-instated such

I on record Is a notification dated
01-11-2010,

re-instated on the •
recommendation of-^;the committee constituted for the 

similar nature have been
purpose. Other cases of 

noticed by this, tribunal, where the provincial
government had taken a lenient view keeping in view the peculiar circumstances 

in the area at that particular time and

service after years of their dismissal.

re-instated such deserted employees in 

Even this tribunal has already granted reliefiv
. \.

/ the principle of consistency. Appellants are also

amongst those, who had deserted their jobs due to threats from terrorists. 

Coupled with this are dents in the departmental proceedings.
Which has not been

conducted as per mandate oflaw, as the appellant in case of willful absence was
required to be proceeded under general law i

.e. Rule-9 of E& D Rules, 2011.
Regular inquiry is also must before imposition of major punishment

of dismissal.
from service, which also was not conducted.

07, Consequently, keeping in view the principle of consistency, the impugned 

orders are set aside and the appellants 

appeals are decided
are re-instated in service. Since the 

technical grounds more so while keeping in view the 

conduct of the appellants, they shall not be entitled to 

hence the absence period as well as -the I

appellants has not performed duty shall, be treated

on

any of the back benefits, 

intervening period during which the 

as extra-ordinary leave

■\ •



f t. 4;.
;

without pay. The department is at iiberty to conduct de-novo inquiry.against the 

appeliants in accordance with law. Parties are ieft to bear their 

consigned to record room.

'1/

./ own costs. File beI
-5

' /
/I

ANNOUNfFH
28.01.2022

/■

• •

(AHMAD SULTAN TAREEN) 
. CHAIRMAN (ahq-ur-rehman wazir) 

MEMBER.(E)

;•

i
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Sen/ice Appeal No. 508/2018 \U

i-

1:,^.. Date of Institution .... 

Date of Decision ...
11.04.2018 ■ 
24.01.2022$

u:’--'"• ^
7?"

■<

(Appellant)'i4-T ■ VERSUS

^ District Police- Officer, Swat and others.-6
a/

(Respondents)4.

Arbab Saiful Kamal, 
Advocates

Qi ■

1 . For Appellant
A
ft.- Asif Masood Mi Shah, 

Deouty District Attorney.
4

For respondents

MiMrn SyiTAlM TAEEEH 
A'T.IQ - y R- RE U li^AbI #AZIR

CHAIRMAN
MEMBER (EXECUTIVE)

■

■■•i

■ amrUR-REHMAW WAim MFMRr=R fP)- Brief facts of the case are 

that the appellant while serving as Constable in Police Department was

proceeded against on the charges of absence from duty and was ultimately 

dismissed from seiA/ice vide order dated 21-02-2009. Feeling, aggrieved, the 

appellant filed departrf^ntal a^pp^ dated 20-03-2009, which was rejected vide

order dated 18-09-2017. The appellACfiledj^evision petition dated 27-09-2017,

which was .also rejected vide order dated 03-10-2ok^mmunicated to appellant 

on 20-03-2018, hence the instant service appeal with pr^er^that the impugned 

orders dated 21-02-2009, 18:09-2017 and 03-10-2017 may be'set aside and the 

appellant may be re-instated in service with all back benefits, t
X

•J
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'02 Learned counsel roi- the appellant has .contended that the appellant has 

. not been treated; in accordance with law, hence his rights secured under the ’ 

constitution has badly been violated; that the impugned 

facts and norms of natural justice, therefore
I •

aside; that absence

■^1

5

order is against law, 

not tenable and liable to be set 

01 the appellant was not willful, but-was due to, compelling 

reason of terrorism in the area and which does not .constitute gross 

•entailing .major penaltr/ of dismissal; that the penalty so awarded is harsh, which 

does not commensurate-with gravity of the guilt; that the

misconduct .

appellant has. been
discriminated as similarly placed employees were re-instated but case of the

appellant was not considered.

Lsdihed Deputy Distrirt Attorney for the respondents-has contended that.- 

the appellant willfully absented’ himself from lawful duty and did

G3.

not turn ,up
despite repeated summons; that the appellant while posted at Imam Dheri. check

post Police Station Kamo absented himself without permission of the competent 

authoriip.' vide daily diar/. No 11 dated 17-10-2008; that the appellant 

charge sheef/statement of allegation and proper inquiry 

apipeilant was summoned repeatedly'but he'did

was issued
qj

was conducted;-that thevy
7 K not turn up^ hence he.'wasiji

proceeded ex-parte; that, after fulfillment of all codal formalities, 

was awarded with major punishment of. dismissal from service vide order dated 2- 

02-i009; that the appellant filed,departt;nental appeal with delay of,

^ . aeven year, vvhich.was considered but'was rejected vide order dated ill-09-2017 '

being barred by time.

the appellant -=5
»

2^
i i more thanef

l-i
t

We . have heard learned counsel for the parties and have, perused theOci,

record.

V.rx
Placed before us is case of a' police constable, who alongwith many other 

-iiolice -Dersonnel had deserted their jobs in the wake of insurgency in.Malakand 

division and particularly in District Swat. Police, department had constituted a 

committee for cases oT.desertion. and takiiig humanitarian view, re-instated such

. U5.

' ‘s'

•s
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pe^ronnel into, sen/ice in large number. Placed on record is a notification dated 

dO-11-2010, where 253. similarly placed empipyees had been re-instated on the

recommendation of the committee constituted for the purpose. Vide another 

order dated 07-02-2012, batch of another 12 employees had been re-instated in .

another .order dated 15-03-2017 would show, that similarly placed
•- I

employee had been re-instated upon his revision petition on (he ground of length 

or ,iis service and threats from Taliban. Other cases of similar nature are available' 

on record, which would suggest' that the provincial government had taken a

service. Yet

lenient view keeping in view , the .peculiar circumstances in the area at that -. 

p.artictilai time. Even this tribunal has already granted relief in similar nature

tiie prindple of consistency. Appellant is also one among those, who had ■ 

deserted his job due to threats from terrorists. Coupled with this are dents in the 

departmental proceedings, which has not been Conducted

cases on

as per mandate of lavy, 

c-p Ine appellant in case of willful absence was required to_be proceeded under

■ganerai iaw i.e. Ruie-9 of E& D Rules,.2011. Regular inquiry is also must before 

imposition of major punishment of dismissal from service, which also 

conducted. , . . •. •

was not

06'. In view of the situation mentioned above and keeping in.view the principle 

of consistency, we are inclined to partially accept the instant appeal by converting “ 

the major penalty of removal frorri -service into-minor penalty of stoppage of 

increments for tw/o years. The inten/ening period is treated as leave \(vithout pay. 

Parties are left to beaciheir own costs. File be consigned to record

.j

-f
!■

room.

.ANNOUMCED
24.01.2-022 ■■

vj.....cH
S’

(AHMAe-^crCTAN-TAREEiMi 
CHAIRMAN

(ATIQ^UR-REHMAN WAZIR) 
MEMBER (E)
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A,
•*>.'. \‘

\(Service Appeal No /2017)
Monstable Momj,n Khan R/O badeen Payan Post office 

Gulbella tehsil Disti'ict Peshawar. No 5308.'

;

B ■
1 &
t AppelJant

fe.- K5^b,y,.

VERSESIS
53J -D'£

1. Inspector General of Police, KPK, Peshawar.
2. Deputy Inspector General of police, Peshawar
3. Superintendent ofPolice, HQ Peshawar

a
.£>atea

f Respondents
li

0) •

Service Appeal under section of the KP Service tribunal 

Act.1974. Against the impugned order dated09.07.2013^ yvhereby 

the appellant was removed from

■i

-I
service. Against which he filed

Department appeal on 02.08.2013^-which w',n^as rejected on 
16.03.2017 copy of was received by the appellant on 15.05.2017.

PRAYERS;

. On .acceptance Of the instant service appeal this honourable 

tribunal may graciously be pleased to set aside both, the impugned 

order of respondents No 1 dated 

the order of removed from 

09.07.2013(whereby he-

1-6.D3.2017 (whereby he maintained 

service) and respondent No.3 dated

removed the appellant from his ' legal 
service) and.re-instant the appellant with all back benefits..v

respectfully SHEWETH
I'

■ s c; .1.-, IFact giving rise too the present appeal

^ That the appellant was. appointed-constatile in

than he performed his .duties 

superior.

2- That the appellant in the year;2012 also passed elite

dedication towards duty on behalf of appellant.

• ri'.
is as under:lr< f © - isi

year 2008 and since 

up to the entire satisfaction: of his
Or

course which
show devotion and

Page 1 of 3 -



Before THE khyber pakhtunkhwa
A SERVICE TRIBUNAL PESHAWARa-^

-------- -
t/rf:/4^^'- 
!i'\ V-- i

■ i. ■ ,

.Service Appeal No. 488/2017 ’

. .Date of Institution ... 22.05.2017.' -

Date of Decision 01.02.2022

Ex-Constable Mon^in Khan R/o Badeen Payan Post Office Gulbelia Tehsil 
Peshawar No. .5308. • ■ . - ^ ^ ^ „

. (Appellant)

V:
•-V

7.

District

, . VERSUS

Inspector General cif;Police Khyber Pakhtunkhwa Peshawar and others.

(Respondents).

Uzma Syed & Javed Iqbal Gulbela ' 
Advocate.'. ' •• . For Appellant

Muhammad Adeel Butt, 
Additional Advocate General For respondents

AHMAD SULTAN TAREEN
atiq-ur-rehman WAZIR

CHAIRMAN
MEMBER (EXECUTIVE)itt

JUDGMENT

- ^TI9-»R-REHMAN WAZIR MFMBFR fF);- Brief facts of the case 

that the appellant while serving as Constable i “ 

against on the charges of absence from, duty and 

service vide order dated 09-07-2013.’ 

departmental appeal dated 02-08-2013, which

are

m Police Department was proceeded 

was ultimately dismissed from

Feeling aggrieved, the appellant filed 

was rejected on p2-il-2016: The

appellant filed Revision Petition dated 13-01-2017, which was also rejected vide 

order dated 16-03-2017,' hdnce the instant
service appeal with.prayers that the

impugned order dated 09-07-2013, 02-11-2016 and 16-03-2017

and the appellant may be
may be set aside

re-instated in.service with all back benefits.

02. Learned counsel for the appellant has 

orders are against law, facts and
contended, that the impugned 

norms of natural justice, therefore not tenable
\-h ^ - l ie i; w

'‘'■I %v;i
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and- liable to bo. set aside; that the appellant has not been'treated in accordance 

. . with.=]aw/.h.ence his rights secured under the Constitution has badly been violated; . 

' that no proper inquiry was conducted;and the appellant was not associated with 

proceedings of. the inquiry; that absence of the appellant was not willful, but was 

due to illness of the appellant; that the. penalty so imposed is harsh, which does 

not commensurate with gravity of the guilt so Committed. - ' .f
r

03. Learned' Additional Advocate General for the respondents has. contended 

that the' appellant deliberately absented himself from lawful duty'for about five 

^ months and 23 days without permission of the competent authority; that upon 

allegation of absence, the appellant was served with proper charge 

sheet/statement of allegation; that separate inquiries for intermittent absence 

were conducted and upon recommendation of.the inquiry officers, the appellant 

ihowcause notice, but the appellant, failed to respond to the 

.^bo^vcause .notice; that the charges of Willful absence proved against him, hence 

he was awarded With . major punishment of dismissal from service vide order 

dated 09-07-2013; that the appellant filed departmental appeal, which yvas also 

barred_^yJim^or almost two years jjDdJiye months; that the appellant filed 

revision petition, which was also rejected being barred by time.

was issued fi

VJ

04. We have heard learned counsel for the parties' and have perused the

record.

Placed on record is charge sheet/statement of allegation containing 

allegation of absence from.duty. Record is silent as to whether such charge sheet

served upon the appellant or otherwise, but the appellant was disrhissed

from service vide order dated 09-07-2013. Record would suggest that neither any.

inquiry was conducted nor the appellant Was associated with proceedings of the

inquiry, thus the respondents skipped a mandatory step, in disciplinary’
. * ’ , *

The appellant in the first place was'.not afforded opportunity of - 

defense, as the appellant was not .associated With disciplinary proceedings, as he

05.

was

aTT^s.sty:D

T-

■J
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was proceeded against; in.,absentia. The Supreme Court of Pakistan ir
jaagment repoited^as :2D08 SCMR 1369 has held that in case of imposing n

; '
penalty, ^principles of natural justice required that a'regular inquiry was t

conducted in-the.,matterand.10 ..opportunity of defense and p.ersonal hearing wc 

servant pro.ceeded'against, otherwise civil
1

be provided to. the civil 

be condemned, unheard and
servant w

•
f major penalty of dismissal from service wouk

imposed upon him without adopting the required mandatory procedure 

in rhanifest injustice. The appellant 

willful absence, the appellant 

of E&D Rules, ,2011, but the respondents arted i

£■I , resu

was not treated as per law, as in cas

required to. be proceeded against under Rlwas

in arbitrary rnanner and dismi:
the appellant without.adherihg to the method prescribed!

in law.

Xl^ijPPellant was not guilty of charges of gross mismnHnrr 

illirefore ed^eme penalty of dismissal fmm
— . —^___..=aj2r_cQa:u^ 

sgryiGe .for the charge of absghc

Relic

m Hm
4

absence was not wiiw, rather due to his illness and the apBellant has‘taken s

Stance in his departmental

PifmmISi appeal,, which was not taken into considerat 

without permission of the competent authc 

constitute gross misconduct entailing major penalty of dismissal -f,

m
IK abs.ence on medical grounds 

does not

;ev.en-1
liS
m service. Competent authority had jurisdiction to award dny of the punishmf

mentioned in law to the government employee but fdr the
i
PpiIII

purpose of 5 

be awarded , wi
commensurate with the magnitude of the guilt, Otherwise the law dealing v 

the subject would lose its efficacy. Reliance is placed on 2006 SCMR 1120.

administration of justice Such'. punishment should
/
/;

I#

ii
■TEsr^n 07. .We are also mindful of'the.question of limitation,

order vi,ere passed in violation of mandatory provisions of law, 

-limitation would run for challenging such order. Reliance i 

795 and 2007 SCMR 834..

but since the impugr 

hence no perioc 

is placed on 2015 SC

II
r ■•'•'UVisKf

©mL (■
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• • p - •• 08. . In view, of the foregoing discussion, ■ the instant appeai is partially

accepted.,.T|ne impggned orders, are set aside and .major penalty of dismissal frorrw'

5.ervice.,-is converted into minor penalty of stoppage of increments for two year; 

and the intervening period is treated as leave vyithout pay. Parties are left to beai 

their own costs. File be consigned to record room.
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BEFORE KPK SERVICE TRIBUNAL PESHAWA^jfe - ■4 v'

./ .v;V-|';:-r

/
/

Sll ■:.-/ .-i

/2018S.A No.

r-’-.-'T’r-V'*' ;

f
Aamir Shah S/0,Sufi All Shah 

. R/o Sheikh an Kohat, 

Ex-Constable. No.‘ 388, , ‘ 

Police Line Kphat.....................

r m^ry ^o . .

Appellant ■;

1

VERSUS

1. District Police Officer, Kohat.

2. Regional Poiice Office;'

. Kohat Region Kohat

3. Provincial Police Officer,'

KP, Peshawar. ..........

1

Respondents

<»< = > o < = >.<x> <=>•»< = >•»

APPEAL U/S 4 OF SERVICE TRIBUNAL ACT, 1974 

AGAINST O.B NO, 885 DATED 01-12-2011 OF R. NO^ 

01 WHEREBY APPELLANT WAS DISMISSED. FROM

SERVICE RETROSPECTIVELY OR OFFICE ORDER NO. 

2400 / . EC DATED 07-03-2018 OF R. NO, 02

WHEREBY REPRESENTATION OF APPELLANT. WAS
FILED OR OFFICE ORDER NO. S / 1265 DATED 03-04-'n I' V.' si’3^i.1

2018 OF R. NO. 03 WHEREBY REPRESENTATION OFa

APPELLANT WAS FILED:

«>< = >0< = >«< = ><X>< = ><^>,

A /Respectfully.Shewethi

V'rr-i

That appellant was enlisted .in service In -the year 2008 as 

Constable, and served the' department till the date :of.removal 

from service. ’ , . . ' ♦

'.1

H I

V- '
That appellant-was deputed to PTC, Hangu for training in the year ■ 

2008 and qualified the-same.
2.«d



11 ORDER<r i

Learned counsel for the appellant present. Mr. As(f ?Masodd All''
UA' I 
/5i !

i

24.01.2022-
•)/ •A'!•' •

Shah/Deputy District Attorney for respondents present- Arguments heard
^ ^

'• and record-perused.

A/./
.T'!.

m ■jirfM Vide our detailed judgment of- today, placed, on 'fi.le of Service . 

Appeal bearing No. 498/2018 titled ."Rashid Ahmad, Versus District Police 

Officer, Swat ,and one another", we. are inclined, to partially'accept the 

instant se.rvice appeal by converting the major penalty of dismissal from 

service into minor penalty of'stoppage orincrements for two years. The . 

intervening period is treated as leave without pay. Respondents however 

are at liberty to conduct de-novo inquiry as per m.andate of law, if they so. 

desire. Parties are’ left.to bear their own costs. File be cotisigned to record

§life
Hi

1
!

i

room
■m
f|5 ANNOUNCED5'^

24.01.2022

1

i (ATIQ-UR-REHMAN WAZIR^ , 
MEMBER (E) .

(AHMAD ^LTAN TAREEN) 
CHAIRMANI Al.t-■ i

II1
■r i r ■ '.’AA... -
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7' • /before kPK SERVICE TRIBUNAL PI^SHAwM^ ^
/• . ■

/■

?r
/ S.A No /2018v

i:r
S^.'-v5.cII

i Rashid Ahmad S/0 Sher Zada, 

R/o Village Kokarai, Swat,. 
Ex-Constable. No. 1834,

jSSif:;,,r/j.'s'y

'. -KJaitfca-

: District Police Swat. . ■ii ;.. . Appellarita
Mi

Versusm
i

1. District Police' Officer, Swat: ' 

Regional Police Officer, - 

Malakand, at Saidu Sharif .. 

Swat.

i 2.
I

i;
I

.'.^Respondents

o < = > < = > o <=><»<=> <x>

APPEAL U/S 4 OF SERVICE TRIBUNAL ACT. 1974
AGAINST O.B. NO. 28, DATED 21-02-2009 OF R. NO.

01 WHEREBY APPELLANT WAS DISMISSED FROM/

SERVICE FROM 29-10-2008 OR OFFICE ORDER NO.

2503/E DATED 21-03^2018 OF R, NO. 021 WHEREBY
REPRESENTATION OF APPELLANT WAS FILED;

<» < = > <S> < = > '< = > <^ < =5 > » •,

1

Respectfully Sheweth;.
'7

That appellant was enlisted-in service in the year 2008; :i 7:; 
Constable and served the . department til.l-the .date of-dismissal ' : 7 

. from service.

1.

That appellant was deputed to PTC,.Hangu for training in the ,year , 

'2008 which was qualified by him.

■ 2.

That-on 29-10-2008, appellant was posted at PTC Hangu,- but -: 

absented from duty vide message dated 27-11-2008.

3.
-

I•fcr
V '



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWA_R• e

Service-Appeal No. 498/2018 '''N

il :■10.04.2018 . ■ ,

Date of Decision ... ; 24.01.2022 •'

‘ Date of Institution. #
S_

Rashid Ahmad S/o Sher Zada, R/o Village Kokarai, Swat, Ex-Constable No. 1834,
... ■ (Appellant).District Police Swat.

VERSUS .

(Respondents).District Police Officer, Swat and otheiis:

Arbab Saiful Kamal 
Advocate For Appellant

Asif Masobd Ali Shah, 
Deputy District Attorney For respondents• *•

CHAIRMAN
MEMBER (EXECUTIVE) .

AHMAD SULTAN TAREEN' 
ATIQ-UR-REHMAN WAZIR

TUPGMENT

ATIO-UR-R^HMAN WAZlR MEMBER (E):- This single 'judgment

shall dispose of the instant service appeal as well asthe connected Service.Appeal;

"Aamir Shah Versus District-Police Officer, Kohat and

two others", as common question of law and facts are involved therein.

bearing No. 57.1/2018 titled

Brief facts of the case are that the appellant while seh/ing as constable in

the charges, of absence and

Feeling aggrieved,

' -dated 20-03-2009,■ which' was not 

submitted to-respondent No 2, which, was

02.
wasproceeded against onpolice department, 

ultirriately dismissed from sen/ice vide order dated 21-0,2-2009.

was

. the appellant filed departmental appeal

■ responded. Subsequent appeal

reJMed vide order .dated l2-03-im hence the instenl .se™™ app^l witn

was

.»'v S.



prayers' that the impugned orders'dated, 21-02-2009 and 12-03-2018 may be set 

aside and the appellant may be re-instated in'service with all back benefits. ■

V

03. Learned counsel for the,appellant has contended that the appellant'was; 

dismissed from servicd on the charges of absence but absence of the appellant 

was not willful but was due to compelling reason of,terrohsim; that a. large 

number of police personnel had-deserted their jobs due.to. threats of Taliban, who 

were again re-instated, in service vide orders d.ated 30-11-20-10, 15-03-2017 and 

09-08-2017, but case pf the appellant was not considered positively; that this 

Tribunal in numerous.cases has-.already granted.relief to the similarly placed 

employees and the appellant is also requesting for the same treatment under the 

principle of consistency; that absence of the appellant was'not wijlfui, .which does; . 

not constitute gross misconduct arid the penalty so awarded is harsh,, which does 

not commensurate with.gravity^of the guilt; that the;impugried .order was issued 

with retrospective effect, which is void'ab initio; that no codal formalities were 

' fulfilled and the appellant has not been treated in accordance with law, hence his 

rights secypecTljnder the Constitution has badly been violated.

r

I;
>

Learned Deputy District Attorney for the respondents has contended that 

the appellant was proceeded against on the charges of wiliful-.absence from duty, 

therefore proper departmental proceedings were initiated against him, which

04.

culminated into his removal from service under RSO 2000; that the- appellant file
■ ;

departmental appeal with a-considerable ;delay, which .was rejected being bsrr^ Q

by time; that numerous other officials were re-instated into service but every case

has its own merits, whereas the .appellant was awarded punishment for his own. 

conduct; that final show cause notice was. also Served at his home address, but 

the appellant did not turn up, hence he.was proceeded in absentia..

We have heard learned counsel for the parties: and have perused the -05. •

record. ., j^STED '■

.Jsf;' r--;
' r-



*
\

'Placed before us is case pf a police constable/'whO aldngvvith’ many, other

police personhel had/deserted their.jobs in. the wake, ofMiisu.rgency.-Police 

department had constituted a committee'for cases of. desertion'and . keeping iH 

view humanitarian aspect, re-ihstated such personnel .into service in large 

number. Placed on record is a-notification dated 30-11-2010, where 253.similarly - r' 

placed employees had bedn re-instated on the recommehdation of the committee ■ 

constituted for the jDUrpose. Vide another order dated 07-02-2012^ batch of 

another 12 employees had been-re-instated in service. Yet another order dated 

15-03-2017 would show that similarly placed employee had been re-instated upon 

his revision petition on the ground of length of his service and cause of terrorism.

. * Other cases of similar nature are available on record, which would suggest that, 

the provincial go.vernment had taken a Ifenient view keeping in view the peculiar 

circumstances in the. area at that particular time. Even'ithis tribunal has already; 

granted relief in-similar nature cases under the principle' of consistency. Appellant 

is also one among those, who had deserted his job due to threats.from terrorists. 

Situation ^/tfTat. particular time was so peftufb,'as how-to proceed such .large 

vjiimber of cases *of desertion, for which publications were made in newspapers,

. hence the proceedings-so conducted in such like cases were not in accordance 

with law; In the instant case no regular inquiry was conducted,-nor any charge 

sheet/statement of allegation was served upon the appellant and the-appellaht

.06. •
o.

^ .

/
/:

i

V

was condemned unheard and which shows. that the appellant was summarily 

proceeded without adhering to the method prescribed in law,
/ .

v'

We are also rhindful of the question of limitation,' but since the impugp^d07.

order was-passed without projDer legal process and when an adverse order.Js 

passed without fulfilling the legal formalities, such order, is void and no limitation

runs against void order. Still another reason exists for .condonation of delay that 

the impugnedorder was issued with retrospective effect being void ab initio.-
A-

i'

■ i

■ j
><r. !■: <:



08. in view of the situation mentioned above and keeping in view the principle 

of consistertGy, we are jhciined '.to partially accept the instant appeal as well as the 

connected .service appeal by converting the major penalty of dismissal froiri 

service into minor penalty' of stoppage'^of increrhents. for two years. The 

intervening period is treated as ieave without pay'. Respondents however are at 

liberty to conduct de-novo inquiry as per mandate of law, if they so desire. Parties: 

left to bear their own costs. File be consigned to record room;.
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WA SERVICE TRIBUNAL PESl^W^/
j-f-ii:; •; s-.l- '-ihXW:

• \'
•■ .V"i-\\. T^iEFORE THE KHYBER PAKHTUNKH

Service Appeal No. ^jr^^^__/2019
'■-'-Vi

■v:‘

^e>iFazalMola,
Ex- Chowkidar,
Population Welfare Department,
Badaber Family Welfare Centre ( FWC), 
Peshawar,...'.............. .......................•••

DIarj;

Ortf.oti—*

Appellant.

Versus

1. The Secretary,
Govt, of Khyber Pakhtunkhwa, 
Population Welfare Department, 
Civil Secretariat, Peshawar.

2. The Director General,
Population Welfare Department, 

. Khyber Pakhtunkhwa,
Plot No. 18, Sector E-8,
Phase-7, Hayatabad,Peshawar.

3. The District Population Welfare Officer, 
Plot No. 18, Sector E-8, •
Phase-7, Hayatabad, Peshawar.

SERVICE APPEAL UNDER SECTION 4 OF 

KHYBER PAKHTUNKHWA SERVICE 

1974 AGAINST THE
THE
TRIBUNALS ACT,
IMPUGNED FINAL ORDER OF RESPONDENT

Pin

■^711 17 NO. 1 DATED ■ 29-05-2019 PASSED ON THE
THEDEPARTMENTAL APPEAL OF 

APPELLANT AGAINST THE IMPUGNED 

ORIGINAL ORDER OF DISMISSAL FROM 

SERVICE DATED 20-02-2013.

Respectfully Sheweth,

Facts giving rise to the present appeal are as under: ■;Vi

•n-'.-N .. ^
<•!

I
:Tr"3.":L-=--



ICHVRER PAIMTIJNKHWA SERVICE TRIBUNALi

(<1.•'■•I

PESHAWAR.■!

Service Appeal No. 859/2019
' ♦'

... MEMBER (J) 

... MEMBER(E)
MRS. ROZINA REHMAN 
MISS.FAREEHAPAUL

BBFORB: '

Fa/.al Moli. Ex- Cliowkidar, Population Welfare Department, Badaber Family 

Wolt'iire Centre (FWO), Peshawar.
{Appellant)

■ i

Versus

I 1 Secretary Govt, of Kliyber Pakhtunkhwa, Population Welfare pepartment, Civil 
Sceretariat, Peshawar.

I >

2. Director General
[ No. IS, Sector E-8, Phase-7, Hayatabad, Peshawar. •
: 3, District Population Welfare Officer, Plot No. 18, Sector E-8, Phase-7, Hayatabad,

.. {Respondents)

Population Welfare Pepartment, Khyber Pakhtunkhwa, Plot

Peshawar

Mr. .’Xsliraf A!i Khallak 

Achocalc
Mr. Muhammad Adeel Butt 
Addl. Advocate General '

For appellant

For respondents

........27.06.2019
...........01.06.2022
..... ....01.06.2022

Date of Institution........
Date of-Hearing........
Date of Decision...........

.ttjdgement

FARFFHAPaIII. MFMBER (El: The service appeal in hand has been instituted under

Seclion 4 nfthe Khyber Pakhtunkhwa Service Tribunal Act, 1974, against the impugned

dismissed from service and orderorder.dated 20.02.2013 whereby the appellant 

dated 29.05.2019 whereby his departmental appeal was rejected.

was

Hiier tacts of the case, as given in the memorandum of appeal, are that the

17.03.2001. On

0

^ appellant was appointed Chowkidar jn the respondent department

lodged against him and other male family membeis iindei

sent

on

06.1 1.2010 an FIR was

302/324/34 PPC. He voluntarily surrendered betore the police and wasSeeiions
1

> .0



-r:p bail vide order dated 22.06.2014 and reported for duty

vide order dated
heluiul the bar. l ie was released on

infomied that he had been dismissed from service

copy of the order, he submitted departmental appeal

’ where^he Nvas
on

2().02.2()13. Alter obtaining a

which the Director General Population Welfare 

17.03;2015 to inquiry into the appeal and 

06.05.2015. Case file is silent

24.11.2014 for reinstatement on

nominated the Assistant Diiectoi (Admn) on

submit report within fortnights Report was submitted on

after the submission of inquiry report. In the meantime theabout the proceedings

appellant was acquitted from the charges

Additional Sessions Judge VIU, I

application dated 04.03.2019 to the Director 

i cinstateinent but it was tiled vide letter dated 29.05.2019.

levelled against him vide judgement ot 

, Peshawar dated 12.01.2019 based on .which he submitted

General Population Welfare for his , ; ■
an

notice who submitted written replies/comments on the3. Respondents were put on

. We have heard the learned counsel for the appellant as well as the Assistant

file with connected documents minutely and

appeal

Advocaic General and perused the case

: thoroughly.

of the . tribunal to theLearned counsel for appellant invited the attention4.,

dated 06.05.2015 which interalia proposedrt'cominendalions of the inquiry report

w.e.f the date of dismissal from service and treat 

leave without pay. It was contended by him that no.written 

that recommendation and the appellant was verbally informed that 

he \voiild be reinstated after decision of the pending criminal case against him but it was 

„o( <lonc and his application was filed vide the impugned letter dated 29.05.2019.

reinsiaicment ol appellant into service

ihc period .ot his. absence as

order was' passed on

Icarneil Additional Advocate General contended that the appellant remained 

absconder for 04.years from 06.11.2010, the time when FIR was lodged against him till 

20,1 1.2014, which was enough to take action against him as was taken

The

his surrender on

bv his competent authorities.

u



the arguments presented by the learned counsel for appellant, the learned 

« Additional Advocate General and record available before us, it is clear that appellant was 

involved in a criminal case which was decided by the court of Additional Sessions Judge 

Peshawar and he was acquitted from the charges levelled against him. Perusal of the 

record further reveals that the appellant was not proceeded against under the Government 

Servants (E&D) Rules 2011, before awarding major penalty of dismissal from service i.e 

formal inquiry was conducted. However, an inquiry that was conducted on the orders 

General Population Welfare by the Assistant Director (Admn) proposed his 

reinstatement in service w.e.f date of his dismissal. When the Additional Advocate 

General was asked about the action taken as a result of that inquiry he.CQUld not respond.: 

This shows that no action was taken on the recommendations of.the .inquiry officer. On 

the other hand the application for reinstatement submitted by the appellant, after his 

acquittal from criminal charges, was filed by the competent authority.

In view of the facts nairated above, we allow .the appeal and set aside the 

impugned orders dated 20.02.2013 and 29.05.2019 and direct the respondents to reinstate 

appellant from the date of his dismissal. The period of his absence 

without pay. Parties are left to bear their' own costs. Consign.

Pronounced in open court in Peshawar and given under our hands and seal of the 

Tribunal this f day of June, 2022.

' 6: From

*

VIII,

no

of Director

7.,

is treated as leave

cS.
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(FAiepEHA PAUL) 
Member (E)

(ROZINAsREHMAN) 
Mera\er (J)
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2^013 sc MR 817

[Supreme Court of Pakistan]

Present: Tassaduq Hussain Jillani and Sarniad Jalal Osmany, JJ

SECRETARY, GOVERNMENT OF PUNJAB and others-Petitioners 

Versus

KHALID HUSSAIN llAIVrDANI and 2 others-Rcspondents

Civil Petitions Nos. 1708-L to 17I0-L of 2012, decided on 19th February; 2013.

il, Lahore in

(a) Punjab Employees Efficieney, Discipline and Accountability Act (XII of 2006)-

Orooortlontl f of civil servairt---Quantum of punishment-Pbnishm.nt to be
p oportional to the charge-Scope-Inquiry officer finding ci^ servatit to bTSS'ntributory negligent
giXT—f ™"“' P^""!‘y-Competent autliority enhancing punishment to major penalty without 
giving reasons for disagreeing with recommendations of inquiry officer, and after relying on a renort
were ’ after show-cause notice had been issued to civil servant-Legalit/-Civil servants
weie only charged for paying excess advances to a contractor—No charge of corruption Ls made against 
Iran nor was there any allegatton against them of making personal gain—Findings recorded by iifuuiry

quiry nor ctvil servants were given any notice of it—Enliancement of penalty by competent authority 
basis of such report was unreasonable and based on extraneous material---Eyen Xwle qulmm of

^vice AppealTOs_alIowed,_ci^^ minor nenalh- of stonn.ae of

provided in law to effect recovery fromhe contractor ^ ---------
s: ■ ’ '—■" ^^ ' --------------------------- :------------------------------------------------■■

and

on

appropriate steps

Shibli Farooqiii v. Federation of Pakistan 2009 SCMR 281- 
food, Punjab 1992 SCMR 1864; Director Food 
Director Food

Muiditar Ahmed Bhatti v. Director

(b) Civil service—

-—Negligence on part of civil servant-Scope-Punishment fornegligence-Elements of bad faith and

] of I]
9/30/2021,8:50 AM



-• might bring the act of negligence'within the mischief of misconduct but conduct demonstrating
^ lack of proper care and requisite vigilance might not always.be wilful amounting to grave negligence to 

warrant harsh punisliment. p o & &

(c) Civil sei-vice—

—-Misconduct—Punishment, award of—Findings of competent autliority-Interference in such findings 
y concerned Service 1 ribunal—Scope—Award of appropriate punishment under the law was primarily 

the tunction of the concerned administrative (competent) authority and the role of the Tribunal/Court was 
rather secondary-Court, ordinarily would not substiUite its own finding with that of the (competent) 
Lithonty unless the latter’s opinion was unreasonable or was based on irrelevant or exUaneous

considerations or was against the law declai'ed.

(d) Civil service—

--Misconduct—Punishment, award of—Purpose.arid scope—Punishment to a delinquent public servant 
was piemised on the concept of retribution, deterrence.or reformation—Wliile awarding punishment 
competent authority had to keep in mind the underlying object of law and the severity, of hiisconduct.

(e) Administrative law—

—-Administrative authority—Discretion, exercise .of—Scope—Administrative authority-had to exercise 
discietion by applying an independent mind uninfluenced by irrelevant or extraneous considerations.

(t) Civil sendee—

V

"--Misconduct-- Punishment, awai'd of— Punisliment to be proportional to the gravity of charge-
b3irm1i'.s”t /""rr ‘"'S'** major penalty so that not only the offender was

ought to justice bill also to make it an example for others—Where gravity of charge was of a lesser
ltflfnence^h^“™'‘'’"‘'^' wilfulness, which amounted to . mere
negligence, then mmoi punishment might be a preferred '
opportunity to tlie delinquent public servant to reform himself.

course—Award of minor penalty provided an
I

V.

1709 L of2m2)^^^ Naseem, Advocate Supreme Court for Respondent No.l (in C.Ps. Nos. 1708-L and

Date of hearing: 19th February, 2013.

ORDER
t .

Competent Authority whereby the respondents were awarded major penalty of dismissal from 
lecoveiy of amount specified was imposed, they were directed to be reinstated into service:

Facts in brief are that the respondent officers 
miscondiicl inter alia on the ground as iinder:-

service and

• 2.
proceeded against departmentally on charges ofwere

2 of 11
9/30/2021,8:50 A^



i.asc jucigcinciiv •r

» "That during their posting in Provincial Plighways Division, Sialkot, they committed financial 
irregularities by making advance payments to the contractor worth Rs. 9.802 million. As a matter of fact, 
tlie payment should have been made as per actual vvork done/executed. This advance payment, in a way, 
was like making financial comfort to the contractor for the items of work wliich were not even executed. '

In view of above, they are guilty of inefficiency, misconduct and corruption as envisaged under the
Act ibid."f

3. The afore-referred charge was relatable to the respondent officers for the period as under:-- ■

"Sr. No. Name Designation Period
1. Khalid Hussain 

Hamdani
Executive Engineer, Punjab 
Highways Division, Sialkot.

18-10-2005 to 
16-11-2006

2. Nawazish Ali Shah SDO, Punjab Highway, Pasrur with 
additional charge of the work.

.Tilly, 2005 to 
25-2-2007 
June 2005 to 
18-1-2007

3. Muhammad Younis 
Mirza

Sub Engineer,'Pimjab Highways 
Division, Sialkot_____

. The Inquiry Officer having recorded the evidence and examined the relevant material came to the 
conclusion asunder:—
4.

"(1) In view of the provisions of clause 51 of the agreement and Article 4.5 (I&J) of B&R Code the 
responsibility of the Executive Engineer gets lightened to some extent, but in my views he could have 
performed better than he has done. It is therefore recommended that under para-4(a)(v) of PEEDA Act 
2006 minor penalty be awarded to Mr. Khalid Hamdani by stopping his promotion for one year.

Sub-Divisional Officer and Sub-Engineer are responsible for detailed measurement and are 
basically responsible for the wrong entries of the work. Since a lot of work has been executed by them 
after running bill No. 18 and over payment which was-initially Rs. 9.808 Million has been reduced to 
Rs.2.764 Million. Therefore it is recommended that under para-4(a)(v) of PEEDA Act 2006 promotion of 
Mr. Nawazish Ali Shah and Mirza Muhammad Younish Sub-Engineer to the next higher rank be withheld > 
for a period of two years.

(2)

I have checked the ledger of account of tliis work. It has come to my knowledge that neither 
secui'ity nor any guarantee is otherwise available with the Depai-tment so as to adjust the over payment of 
Rs.2.764 million. Since the construction Company Messrs Tarmac Pak is the main beneficiaiy of this over 
payment, it is recommended that this amount be recovered from Messrs Tarmac Pak if they are working in 
the Department on any other project. In other case, this amount of Rs. 2.764 million, be recovered from 
them as anear of land revenue."

(3)

The Competem Authority issued notice to the respondent officers in terms of the findings in the 
inquiry and being not satisfied with the assessment of tlie alleged excess payment made to the contractor 
directed the Chief Engineer to carry out measurement of the work subject matter of the inquiry^ and submit 
report and without confronting the respondent officers with the findings of the said report submitted by 
the Chief Engineer imposed penalties in terms as follows:-

5.

Sr. No. Name and Designation Penalties
1. Mr. Khalid Hussain Hamdani, District 

Officer (Roads), Vehai'i
(i) A major penalty of Recovery of 
Govenunent loss amount to Rs.6.598 
million, (ii) Major penalty of dismissal 
from service.

2. Syed Nawazish Ali Shah, Deputy 
District Officer (Roads), Tandli^wala.

Major^penalty of dismissal from service.
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3. Mirza Muhammad Younis, Sub- 
Engineer, o/o XEN, Provincial 
High-ways Division, Sialkot.

Major penalty of dismissal fi-om service.

The learned Service Tribunal allowed the appeal.

. 6.,,,, .Learned Additional Advocate General sought leave on the ground that the learned Service 
fiibunal in reversing the order of the Competent Authority did not appreciate the evidence led; that if the

Leen conducted as mandated in law or the 
pondents had not been granted hearing after the submission of report of the Chief Engineer the proper 

- uise fill the Service Iriliunal would have been to remand the case for a de novo inquiiy and reversing 
the 01 der ot the Competent Authority m the case of serious misconduct is not sustainable in law. ,

7. Learned counsel for the respondents, on the other hand, defended the impugned judgment by 
submitting that the respondent officers had been subjected to lengthy inquiry; that the Inquiry 
laving elaborately discussed the evidence led had recommended award of minor penalties to the 
lespondents but the Competent Authority without giving any reason disagreed with it and imposed major 
penalty of dismissal from service along with recoveiy of the amount mentioned above; that according to 
the taquiry Officer the excess payment was made only to the tune of Rs. 2.76 million but the Competent 

uAority enhanced it to Rs.6.518 million on the basis of the report submitted by the Chief Engineer with 
which the respondent officers were never confronted; that tlie Inquiiy Officer as also the Competent 
Authority tota ly ignored the fact that a sura of Rs. 66 lacs of the contractor was lying with the 
Govermiieiit whtcli was forfeited and if there was any excess payment, the same has been made good and 
that 111 any case learned Additional Advocate General has not raised any question of law of public 

„ importance within the meaning of Article 212(3) of tlie Constitution to warrant interference. In the 
altei native learned counsel added that if the Court is not satisfied with the submissions made by him the 
Court may substitute the penalty of dismissal from service with the penalties awarded by tlie Inquiry
Officer as they were the result of proper hearing of the respondents.

Officer

8. . Having considered the submissions made by learned Law Officer and learned counsel for the 
lespondents we find that the basic charge against the respondents was of excess advances made to the 
contractor. In such like cases, there are two types of advances made to the contractor i.e. 'mobilization 
advance which is against the guarantee before the start of the work. There is 
mobilization advance no allegation that any

was made. Tlie second advance is the ’secured advance' which is made against 
niatenal stacked at site lor executing the work. The respondent officers were charged with making secured 
advance payments m excess. The question whether there has been excess payment or not is a question of 
fact which can only be decided by factual inquiry which inter alia may include measurement of the work 
subject matter of inquiry. As held by the Tribunal, only visible parts of the work done were measured and 
hidden/concealed and eroded parts of tlie work were not taken into account. There is nothing on record to 
indicate as to why the measurement of launched stone work, eroded earth work and steei/hi?h tension ■ 
wires used in the concrele work was not cairied out. After going through the inquiry report and having 
already given show cause notices to the respondents, the.Competent Authority called for a report from the 
Chief Bigmeer. On court queiy, learned Additional Advocate-General admitted in all fairness that the act ' 
of the Competent Authority m calling for a fresh report from the Chief Engineer after respondents had 
been issued show cause notices on the basis of the findings of the Inquiry Officer and awarding penalty to 
le respondents on the said report of the Chief Engineer was not tenable in law. He further admitted tliat 

die lespondent cyfficers were never confronted with the findings in the said fresh report received fiom the 
Chiei Engineer. He however, suggested that it is a fit case for de novo inquiry.

9. There was no charge of coiTuption against the respondents nor there is any allegation of makino 
personal gam and the tenor of the findings recorded by the Inquiiy officer indicates that the act of the

SiiyllS in iTit" ^
partly liable on account of his

excess payment to the Contractor even the Divisional Accountant
to keep the requisite check. The finding, about the said officer is

was
omission

.4 of ] I
•• .. 9/30/2021, 8;50AI'



J UMgfVI M Wl tv
••’-r * •

that he has miserably failed in the performance of his duties." The context in which he gave this finding 
would be of relevance. He observed as follows:-- Hj

As far as the piovision of Article 4.5 (I&J) is concerned it certainly provides some relief t^ie 
Executive Engineer by way of check measurement eitlier of 24 bills or 10% of the amount paid during one 
yeai. But this relief is not available to any Executive Engineer without any check and balance The 
requirement of Article 4.5 (I&J) of the B&R Code binds the Executive Engineer to physically carry out 

^ necessary check and a record thereon is to be maintained and which is to be the personal responsibility of 
the Divtsional Accountant to preserve tlie abstract of checking. I could not found such a record in the 
entire proceedings. Accordingly Divisional Accountant, has miserably failed in the performance of his 
duties. In addition to it higher rates of reinforcement steel of ■Rs.7,500 per % Kg has been allowed 
girders whereas this rate was quoted as Rs.6,000 per % Kg by the contractor. In my earnest views this was '
also the responsibility of the Divisional Accountant to watch out and not to allow any rate other than 
quoted rates by the contractor."

/• •

for

With legaid to the role and liability of the accused officers, the Inquiry Officer came to the 
conclusion as unden-

"In the begimiing of each measurement book, there are instructions for posting. Para 3 writing of 
detail measurements should be recorded by Executive Engineer, Sub-Divisional officers, Assistant 
Engineers and by Executive Sub-Ordinate (Sub-Engineer). If tliis paragraph is read with Article No. 
4.5(5) it becomes clear that the officer responsible for making detail measurements are Sub-Divisional 
officer and Sub-Engineers. On large works, Sub-Divisional Officer is responsible for entries himself 
whereas for small works he require to check various %ages as laid down in B&R code Article 4.5. But as 

agieeable practice inyoke(sic.) in the department, the detail measurements are' recorded by tlie 
Sub-Engineer and 100% check.is applied by the Sub-Divisional Officer. In view of this discussion it is 
obvious that the responsibility of measuring works rests with the Sub-Engineer and Sub-Divisional 
otficer. Another question needs discussion, whether there can be any mistake or error in recording the 
measurements or not. The reply again comes from Article 4.5 of the B&R code which cleaidy states that 
there may be chances of erroneous measurements but the en:or has been limited to 2% only. In the instant 
case the variation plus and minus both are there, over all impact cost wise remains witliin 2% of the 
permission limit (if .the latost position of the work is considered including work pre-audited as. well as not 
pre-audited). As such the intensity of wrong measurement though it is there yet it gets eased out to certain 
extent. The Sub-Divisipnal Officer Provincial. Highway Sub-Division Pasroor and his Sub-Engi 
therefore guilty of wrong measurements."

a common

neer are

10. The Competont Authority, it appears, neither examined the evidence recorded during, inquiry nor 
appreciated the findings given by the Inquiry Officer and proceeded to enhance the penalty by converting 

» the same into major penalty of dismissal from service and the recovery from Rs. 2.76 million as 
determined by the Inquiry Officer to Rs. 6.518 million merely on the basis of a report submitted by the 
Chief Engineer after the submission of inquir}' report and . issuance of show cause notices to the , 
respondent officers. If he was pf the view that the finding of the Inquiry Officer qua the quantum of 
excess payment was factually incoiTect, he could have directed de novo, inquiry or could have confronted 
the respondent officers with the report of the Chief Engineer. He even did not specifically disagree with 
the findings of the Inquiiy Officer with regard to’ the nature of the misconduct committed by the 
respondent officers which persuaded the latter to reconmiend minor penalties. The authority enlianced the 
penalty merely on the basis of Chief Engineer's report that the excess payment made was more than what 
was calculated by the Inquiry Officer. There is no cavil to the proposition that the act of carelessness on 
the part of a civil seiwant could be a valid ground to award penalty. Elements of bad faith and willfulness 
may bring the act of negligence within the mischief of'misconduct' but a conduct demonstrating lack of 
proper care and the lequisite vigilance may not always be willfui amounting to grave negligence to 
waiTantharsh punishment.

'■ ^ Additional Advocate-General to be fair to him did not defend the manner in which he
proceeded and suggested remanding the case for de novo enquir}^ However, since the respondent-officials

■ S of t i
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Irr^Ten'tie Se f ‘^at course b the facts of this case may not be tenable

is puniZi'Se awi'oftpZprlTptniS^^ ^ .

unless the latter's onini

If

.g.i-«.i.wa.dS“ “ " '■ >•“« “

12. The law provides for more than one kind of punishments keeping in view the object of such nenal 
rpm'rsed'on of the charge in a case. Conceptually pumshraent to a delinquent public
s piemised on the concept of retribution, deterrence or reformation: In awarding punishments the 

„ Competent Authority has to keep in mind the underlying object of law and the severity of the miscrd’ucU
servant

13.^ discretion hts tofexet"! i“b’ of discretion and the said

or.extraneous

also readable "wblA CO if ^ necessary that apart from being legal it is
at 0 reasonable. While co^tfeinng discretion on an authority the statute does not intend to arm such

p^Z znzzzzz zxl .
notwithstanding- the words of the commission give authority to the commissioners to do 

ccording to their discretions, yet their proceedings ought to be limited and bound with the rule of reason
and 5t bett" dls ^dTb >’etween falsity and truth, between wrong

.. ..iig «“:r - ■»»
has prevailed throughout till the modern times.

as follows-'-'" Engineering Union (1971) 2 QB 175) Lord Denning MR

" The discretion of a statutory body is never unfettered. It is a discretion which is to be exercised
accoiding to law. That means at least .this; the statutoiy body must be guided bv relevant considerations
ta7 " f‘ decision is influenced by extraneous considerations which it ouvht not to have
nood f" b ‘ I ® statutory body may have acted in
g od faith, nevertheless the decision will be set aside, That is established by Padfield^v Minister of
Agriculture, Fisheries and Food which, is a landmark in modern administi-ative law." , ,

judicial expositions of reasonableness in exercise of statutory discretion 
(19^ 'lIcB1 Associated Provincial Picture Houses Ltd. v. Wednesburry Corporation

man

case

nem confiindit."
This view

. observed
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discretion must, so to speak, direct himself properly in la\¥. He must call his „ 
mmters which he is bound to consider. He must exclude from his consideration matters which are - 
It elevant to whm he has to consider. If he does not obey those rules, he may truly be said and ' 

en IS said to be acting unreasonably'. Similarly, there may be sometliing so' absurd that no sensible 
person could even dream that it lay within the powers of the authority..!.. In anothl iMs S
in barfahf-'''‘‘H™ I'unreasonable that it might almost be described as being doife
m bad faith, and m fact, all these things run into one another."

own attention to the^l

15. This view was reiterated in Union of India v. 
and it was inter alia held as follows;-

test is to'be ann1teH’to''r"f ̂  fdiscretion, normally the Wednesbury

ch no sensible decision-maker could, on the material before him and within the framework of the 
„ ^w. have arrived at. The Court would consider whether relevant matters had not Teen taTenro account

into fl ^ 1 Y*“*cr the decision was absurd or perverse. The Court would not however go
Nor couldTe'r'? roade by the administrator amongst the various alternatives open to him.
Nor could the Couit substitute its decision to that of the administrator. Tliis is the Wednesbury test"

urSiXS c™ "■
the r ciuestion of the choice and quantum of punishment is within the jurisdiction and discretion of
! nH^r a 1 r f f “‘I offender. It should not be
indictive oi unduly harsh. It should not be so disproportionate to the offence as to shock the conscience

and amount in use f to conclusive evidence of bias. The doctrine of proportionalitv, as part of the
concept of judicial review, would ensure that even on an aspect which is, otherwise within the 
exclusive ' province ol the Court-martial, if the decision of the Court even as to sem^ce is an

refomr himseirhi AndT'' r°^™'rf “ °PP°romity to the delinquent public servant to
orde™ f he of Pakistan v. Muhammad Ali (2006 SCMR 60), this Court upheld the
01 del of the Federal Service Tribunal wherein the major penalty of compulsory retirement was converted 
nto reduction m timescale by three stages for a period of two years without cumulative effect 

wnile doing so, observed as follows:-

Ganayutham (dead) by LRs, (AIR 1997 SG 3387)

one

16.

V.

17.

. The Court

society, whereas the concept of minor punisl-mieht in the law' is to make an attempt to reform the 
ndividual wrong doer In service matters, the extreme penalty for minor acts depriving a person from 

juslice " ‘he refoimatory concept of punishment in alninistration of

t St;?;'ssrsis
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"13. Order lo be passed by the competent authority on receipt of report from iCT^inqui^ 
officer or inquiiy committee.—^^(1) On receipt of the report from the inquiry officer or inquiry committee, 
as the case may be, the competent authority shall examine the report and the relevant case material and 
detennine whether the inquiry has been conducted in accordance witli the provisions of this Act.

(2) If the competent authority is satisfied that the inquiry has been conducted in accordance with the 
provisions of this Act, It shall further determine whetliCf'the charge or charges have been proved against 
the accused or not. ' -

Wliere the charge or charges have not been proved, the competent authority shall exonerate the 
accused by an order in writing.
(3)

(4) -Where the charge or charges have been proved against the accused, tiie competent authority shall 
issue a show cause notice to the accused by which it shall-

(a) inform him of the charges proved against him and the penalty, or penalties proposed to be imposed 
upon him by the inquiry officer or inquiry committee;

give him reasonable opportunity of showing cause against tlie penalty or penalties proposed to be 
imposed upon him and to submit as to why one or more of the penalties as provided in section 4 
may not be imposed upon him and to submit additional defense in writing, if any, within seven days of the 
receipt of the notice, before itself or the hearing officer, as the case may be;

indicate the date of personal hearing or appoint a hearing officer to afford an opportunity of 
personal hearing on his behalf; provided that the hearing officer shall only be appointed where th,e 
competent authority is of the rank of Secretary to Government of the Punjab or above.

(d) provide a copy of the inquiry report to the accused; and

, (e) direct the departmental representative to appear, with all the relevant record, on the dale of hearing 
before himself or the hearing officer, as the case may be.

(5) After affording personal hearing to the accused or on receipt of the report of the hearing officer,
the competent authority sliall, keeping in view tlie findings and recommendations of the inquiry officer or 
inquiry committee, as the case may be, facts of the case and defence offered by the accused during 
personal hearing, by an order in wiating— . . '

(i) exonerate the accused; or

(b)

(c)

(ii) impose any one or more of the penalties specified in section 4:

Provided that --

Where charge or charges of grave comiption are proved against ah. accused, the penalty of 
dismissal from service shall be imposed, in addition to the penalty of recovery, if any; and

Where charge ot absence from duty for a period of more than one year is proved against the 
accused, the penalty of.compulsory retirement or removal or dismissal from service shall be imposed upon 
the accused. , '

(i)

(ii)

(6) Where the Competent Authority is satisfied that the inquiiy proceedings have not been conducted 
in accordance with the provisions of this Act or the facts and merits of the case have been ignored or tliere 

other sufficient grounds, it may, after recording reasons in writing, either remand the inquiiy to the 
inquiry officer or die inquiiy committee, as the case may be, with such directions as the competent

9/30/2021, S:50y
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■ authorit}^ may like to give, or may order a de novo inquiry.

52-(7) .

(8)

f Competent Autliority pmportedly proceeded in terms of subsection (5)(ii) read with

the iLtti™ Offfrr n I Authority did noCgive any reason for disagreeing with the recommendations of 
the Inquiry Officei. Under the afore-refen-ed; provision, the Competent Autliority could either proceed in
oftVe (11) "keeping in view the findings and recommendations of the inquiry
ofticei or inquiry committee, as the case may be, facts of the case and defence offered by the accused 
dtii mg personal hearing or could have proceeded in terms of subsection (6) of section 13 and "either 
■ "’‘‘y *,? "y "iquiry officer" or could have directed de novo inquiry "after recording reasons
in writing if he was of the view that "merits of the case have been ignored or there are other Efficient 
grounds Having not agreed with findings and recommendations made in the inquiry report the 

ompetent Authority instead of following the options available to him under subsection (6) of section 13 
quoted above, proceeded to award major penalty of dismissal from semce

19. Wlule examining the penalty awarded in the light of two salutary principles of judicial review of 
administrative actions, discussed in paras 14 to 17 above i.e. 'reasonableness' and 'proportionality', we find 
r,r 'Authority disagreeing with tlie recommendation of the Inquiry Officer enhanced the
penalty by ylymg on a report of the Chief Engineer submitted after tlie inquiry which was prepared on the 
asking of the said Authority, fins was neither part of the inquiry nor the respondent officers were given

report, show cause notices were issrfed to 
he respondent ofticers and it was only thereafter that the Competent Authority asked the Chief Engineer

to submrt a report in the preparation of which the respondent officers were admittedly not associated The 
award of penalty on die basis of the said report was unreasonable and was squarely hit by Wednesbuiy lest 

^ ol reasonableness. The enhancement of penalty in the afore-referred circumstances was based on an 
extraneous material and cannot stand the threshold of the said test, and therefore is not sustainable The 
quantuni of sentence eveiv otherwise was disproportionate to the gravity of the chaige as admittedly 
neithei theie was an al egmion of collusiveness with die contractor or of corruption. Respondents' case in
these circiinistances calls for judicial review of the penalty awarded.

20. In ShiblfFarooqiii v. Federation of Pakistan (200? SCMR 281), 7 out of 10 chare'es 
against the accused official but keeping in view the natme Of the. charges framed against him the

^el byltevtag a,ruil?:l^ ^ f'-*’

Stood proved

AuthnnVed authonty without taking into consideration the recommendations of the
Authoiized Officer ot the status of dre Auditor-General of Pakistan completely overlooked his 

, ^commendations and went on to impose an extremely harsh penalty of removal from service. Mr. M.M., 
qil Awm, learned counsel for the appellant relied upon, the judgment of this Court in the case of Chief

heldtrt^'riNational Savings v. Rabat Ali reported in 1996 SCMR 248 wherein it was 
held that If the authority was not inclined to agree with die findings of the Audiorized Officer it
required to record proper reason for doing so after notice to the affected civil servant. It was furdier
recoffiedlyl^uLritr

was

also conscious" of the well-recognized principle that when a decision is rendered by an 
a^mnistiahye authortly it is essential that an appropriate balance must be struck between the advLe

which the authonty i.s seeking to pursue, proportionately by now is a well recognized concept of
9 oC i 1
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authority may like to give, or may order a de novo inquiry. 52-
(7) .

(8)

The Competent Autliorit)' purportedly proceeded in terms of subsection (5)(ii) read with 
subsection (6) of section 13 referred to above. However, contrary to what is required under section 13(6) 
of tlie Act, the Competent Authority did not give any reason for disagreeing with the recommendations of 
the Inquiry Officer. Under the afore-referred provision, the Competent Authority coiild either proceed in 
terms of subsection (5)(i) and (ii) "keeping in view the findings and recommendations of the inquiry 
officer or inquiry committee, as the case may be, facts of the case and defence offered by the accused 
during personal hearing" or could have proceeded in terms of subsection (6) of section 13 and "either 
remand the inquiry to the inquiry officer" or could have directed de novo inquiry "after recording reasons 
in writing" if he was of the view that "merits of the case have been ignored or there are other sufficient 
grounds". Having not agreed with findings and reconunendations made in the inquiry report, the 
Competent Authority instead of following the options available to him under subsection (6) of section 13 
quoted above, proceeded to award major penalty of dismissal from service.

19. While examining the penalty awarded in the light of two salutaiy principles of judicial review of
administrative actions, discussed in paras 14 to 17 above i.e. 'reasonableness' and 'proportionality', we find 
that the Competent Authority disagreeing with the recommendation of the Inquiry Officer enhanced the 
penalty by relying on a report of the Cliief Engineer submitted after tlie inquiry which was prepared on the 
asking of the said Authority. This was neither part of the inquiry nor tlie respondent officers were given 
any notice of the said report. After the submission of the inquiiy report, show cause notices were issued to 
the respondent officers and it was only thereafter that the Competent Authority asked the Chief Engineer 
to submit a report in the preparation of which the respondent officers were admittedly not associated. The 
award of penalty on the basis of the said report was unreasonable and was squarely hit by Wednesbury test 
of reasonableness. The enhancement of penalty in the afore-referred circumstances was based on an 
extraneous material and cannot stand the threshold of the said test and therefore is not sustainable. The 
quantum of sentence even otherwise was disproportionate to the gravity of the chaige as admittedly i 
neither there was an allegation of collusiveness with the contractor or of corruption. Respondents' case in 
these circumstances calls for judicial review of the penalty awarded. - •

20. In Shibli Farooqui v. Federation of Pakistan (2009 SCMR281), 7 out of 10 charges stood proved 
against the accused official but keeping in view the nature of the charges framed against him, the 
Authorized Officer proposed the penalty of reduction of pay by two stages in the timescale for a period of 
two years. The Competent Authority, however, disagreed and imposed major penalty of dismissal froni 
service. This Court set aside the said order and remanded the case to the said authority to pass a fresh 
order by observing as under:—

"12. Nevertheless, the "authority" without taking into consideration the recommendations of the 
Autliorized Officer of the status of the Auditor-General of Pakistan completely overlooked his 

^ recommendations and went on to impose an extremely harsh penalty of removal from service. Mr. M.M.
Aqil Awan, learned counsel for the appellant relied upon, the judgment of this Court in the case of Chiel 
Director Central Directorate of National Savings v. Rabat Ali reported in 1996 SCMR 24,8 wherein it was , 
held that if the authority was not inclined to agree with the findings of the Authorized Officer it was 
required to record proper reason for doing so after notice to the affected civil servant. It was further 
observed that public power could not be exercised arbitrarily or capriciously. No reasons have^been 
recorded by the "authority". ^ '

13. We are also conscious" of the well-recognized principle that when a decision is rendered by an 
administrative authority it is essential that an appropriate balance must be struck between the adverse 
effects which the decision may have on the rights or interests of the person contemned and the purpose 
which the authority is seeking to pursue, proportionately by now is a well recognized concept of

9/30/2021,•8;50A^
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. Mministrative law and this Court in the case of Independent Newspaper Corporation (Pvt.) Ltd. and 
another v. Chairman, Fourth Wage Board and Implementation Tribunal for Newspaper Employees, 
Government of Pakistan, Islamabad and 2 others reported in 1993 SCMR 1533 held as follows:-

"The principle is well-settled that when express statutoiy power is confeiTed on a putrh^ i 
functionai7, it should not be pushed too far, for such conferment implies a restraint in operating that 
power, so as to exercise it justly and reasonably. In the words of Scarman L.J. "excessive use of lawful ' 
power is itself unlawful."

21. In Mukhtar Ahmed Bhatti v. Director Food, Punjab (1992 SCMR 1864), this Court set aside the 
order of the Competent Authority as no reasons have been given. The Court held as follows:--

"9. Thirdly, the Enquiry Officer had conducted a fact-finding enquiry into the conditions of storage 
and the nature of the duties performed by the appellants in looking after tlie stored wheat. It had 
apportioned the responsibilities accordingly.. It appears on paper to be an objective report. It is not 
disputed by anybody as to the powers of the competent authority to form opinion different from that of the 
Enquiry Officer with regard to involvement of the appellants. But that has to be done on some vvell- 
founded principle or fact. None has been disclosed in the Order's of the competent authority and whatever 
appears is not a rational yardstick in apportioning the responsibility of the appellants."

In Director Food v. Rashid Ahmad and others (1990 SCMR 1446) the accused.- officers were 
charged for being responsible for shortage in the storage of procured wheat. The Autliorized Officer 
recommended tliat the loss to a reasonable extent be written off as for substantial damage the concerned 
officers were not responsible. The Competent Authority, however, enhanced the penalty. The Service 
Tribunal after examining the case on merits set aside the order of recovery passed by tlie Competent 
Authority. This Court upheld the order by holding that the storage conditions were far from satisfactory 
and the Inquiry Officer as also the decision of the Tribunal was based on the said consideration. In Deputy 
Director Food v. Aklitar Ali (1997 SCMR. 343), the civil servant was charge sheeted when shortage in tlie 
storage of procured wheat was detected. He was awarded major penalty of dismissal from sendee on the 
basis of the inquiry report. The Tribunal was of the view "that the Enquiry Officer relied upon the record 
and had not inspected the stores at the spot; that evidence of Mr. Muhammad Ajmal Ghazali, AFC had 
unduly weighed with tlic Enquiry Officer in finding the respondent guilty as he was himself involved in 
the case" and 'further was not allowed to be cross-examined by the respondent which was obligatory 
under the Rules; "that die respondent having been retired was no more a 'civil servant' within the purview 
of section 2(1 )(b) of the Punjab Civil Servants Act (VIII of 1974) read with the Instructions Annex 'X' 
dated 7-9-1982 when the penalty of recoveiy of losses and that of retirement was imposed:" The Tribunal 
in the afore-refeired reasons allowed the appeal and set aside the order of the Competent Authority. This 
Court took note of the poor storage conditions, which was supported by documentaiy evidence. It also 
referred to another judgment in Muhammad Ibrahim Dasti an another v. Deputy Director Food, Multan 
and another (1986 PLC (C.S.) 845) to hold that die wheat was stored in open in shape of'Gunjies' and 
then in a house type godowns, the loss occuiring as a result of heavy rains, infestation and other vagaries 
of nature which is beyond tbe control of those responsible, the recover)' of the losses so occurred cannot 
be made. In the afore-refereed circumstances, this Court upheld the judgment of the learned Service 
Tribunal.

22.

In accepting the appeals, the learned Service Tribunal non-read the material evidence led during 
the inquiry. It also erred in not appreciating the mandate of law that if the charge stands proved penalty 
has to follow. The impugned judgment is thus not sustainable. Consequently, for reasons given above, 
these petitions are converted into appeals and partly allowed and the judgment of the Service Tribunal is 
set aside. The respondents are awarded the penalty as recommended by the Inquiry Officer \.c. respondent 
Khalid Hussain Hamdani, Executive Engineer, is awarded minor penalty of stoppage of promotion for one ' 
year and respondents Nawazish. Ali, Sub-Divisional Officer and Mirza Muhammad Younis, Sub- 
Engineer's promotion sliall be withheld for a period of two years under para-4(a)(v) of tlie Punjab 
Employees Efficiency, Discipline and Accountability Act, 2006. So far as the finding of recovery of 
rupees 2.764 million which as per the Inquiry Officer was the excess payment made to the contractor and
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,\vas recommended to be recovered by the Department from Messrs Tarmac Pak as arrears of land revenue i 
would not be tenable because the contractor Was not associated witli the said inquiry. However it would
be open for the Department to take appropriate steps provided in law to effect -the said recovery from the 

, contractoi*.

. MWA/S-14/SC Order accordingly.

>
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2006 SC MR 1120 

[Supreme Court of Paldstan]

Iftikhar Muhammad Chaiidhry and Mian Muhammad Ajmal, JJ

SECRETARY TO GOVERNMENT OF THE PUNJAB FOOD DEPARTMENT 
another—Petitioners ’

Present:

LAHORE and

Versus

JAVEp IQBAL and otJiers—Respondents

Civil Petitions Nos.2558-L, 2598 to 2601-L of 2003, decided on 20th February, 2004.

(On appeal from the judgment/order, dated 1-8-2003 passed by Punjab Service
Appeals Nos.274, 346, 347, 354, 410 of 2003).

Punjab Removal from Sei-vice (Special Powers) Ordinance (XVII of 2000)--

---S. j—Service fribunals Act (LXX of 1973), Ss.4 & 5—Constitution of Pakistan (1973), Art.212(3)--- 
Misconduct'--Connotation—Quantum of punishment—Principle—Reduction in penalty—Service 
Iribunal, jurisdiction ol---Civil servants were dismissed from service on the charges of inefficiency aiid 
negligence but Service Tribunal converted the penalty from dismissal into reduction in pay scale— 
yahdity-Definition of word 'misconduct' in Punjab Removal from Service (Special Powers) Ordinance 
2000, was almost the same which had been assigned to it in Punjab Civil Servants (Efficiency and 
Discipline) Rules, 1999—Charges of guilty of misconduct or corruption were always considered at hi<Jher 
pedestal than the charge of inefficiency—Competent authority had jurisdiction to award any ofrthe 
punishments mentioned in law to the Government employee but for the purpose of safe administration of 
justice such punishment should be awarded which commensurate with the magnitude of the euilt 
otherwise the law dealing with the subject would lose its efficacy-Civil servants were not guilty of the 
cha^e of misconduct or coiTuption, therefore, extreme penalty of removal from service for tlie charge of 

■inefficiency or negligence was on higher side-Service Tribimal had rightly reduced the quahliim of 
punishment awarded to the Civil servants by the competent authority-Supreme Court declined to 
mterfye with the judgment passed by Service Tribunal—Leave to appeal was refused. Ms. Yasmin 
Syigal, A.-G. (Punjab) and Mian Ghulam Hussain, Advocate Supreme Court for Petitioners (in
all cases). Abdul Wahid Chaudliry, Advocate. Supreme Court and Ch. Mehdi Klian Mehtab, Advocate-on-
cTno 26o1?SoOT)^‘^ Respondents (in

Date of hearing: 20th February, 2004.

ORDER

Tribunal, Lahore in

IFTIiaiAR MUHAMMAD CHAUDHRY, J.- By means of instant common judgment we intend to 
yspose of hsted petitions for leave the appeal arising out of tlie judgment, dated .1st August, 2003 passed 
by Punjab Service Fribunal, Lahore in pursuance whereof quantum of punishment awarded to respondents 
of removal from sertuce altered to the following effect:—

Sr.No Name of respondent and C.P. No. Punishment awarded.1 Javed Iqbal Tariq
Mehmood

Respondent (in C.P. 
N0.2558-L of 2003) 
Respondent (in C.P. 2601-L

Reduction in pay by 
tliree stages.

I of 3
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of 2003)____________ •
Respondent (in C.R2598-L of 
2003.) Respondent (in 
C.P.2599-Lof2003) 
Respondent (in C.R2600-L of 
2003).

2 Rana M. Irshad Melidi 
Shah Rana M. Amin

Reduction to the lower 
post for a period of two 
years with effect from 
22-10-2002.

Concluding para, from the impugned judgment being identical in all the cases for 
, reproduced hereinbelow:--

"All the appellants were awarded punishment of removal from service.. Appellants are definitely guilty of 
culpable negligence, dereliction of duty, want of care and caution and utter slackness. The question, 
however, hounds the mind is whether the penalty was commensurate with the gravity of the charges or 
was too harsh. Anjum Sardar, A.C.I. of Food Directorate, Lahore was entrusted with the job of 
Rmiigation. RW.2 in his statement has placed equal blame on Anjum Sai'dar that he had to, check the 
results of fumigation and to re-flimigate if necessary, in case desired results were 'not achieved. Anjum 
Sardar, as deposed by RW.2 did not care to know about the results of fumigation. He fumigated 20 shells 

^ on 24-6-1999 and again six shells on 5-7-1999, but on second visit he did not bother to check the results 
Of 11 days earlier fumigation of 20 shells. In other words, Anjum Sardar ran off with a minor penalty, 
though recommended major by enquiry officer, although he contributed towards tlie negligence as much 
as the appellants. Ail said and done penalty of removal from service awai'ded to appellants Rana 
Muhammad Iishad, Mehdi Shall and Rana Muliammad Ameen to major penalty of reduction to the lower 
post for a period of 2 years w.e.f. 22-10-2002. They shall be reinstated in service and period from the date 
of removal from service till their reinstatement shall be treated as leave extraordinary without pay. As 
legards, Tariq Mehmood, appellant in Appeal No.410/2003, who was inducted in seiwice as Food Grains 
Supervisor, his penalty of removal from seiwice is altered to reduction in pay sale by 3 stages. He shall be 
also leinstated in service and the intervening period between his ^removal from seiwice and reinstatement 
shall be treated as leave extraordinaiy without pay. ' ' ..

(2) . Precisely stating the facts of the case ai'e that petitioners were proceeded against departmentally under 
the provisions of Punjab Removal from Service (Special Powers) Ordinance, 2000 [hereinafter referred to 
as the Ordinance, 2000] on .stated allegations being inefficient etc. in performing their duties at RR. 
Centro Musa Virk, District Khanewal in 1999. Additional Director of the Directorate of Food. Punjab 
visited the said P.R. Centre in November,, 1999 and subhiitted a report to the Secretary Food Department 
in respect of heavy infestation in the Godowns. Each employee i.e. respondents alleged to have been 
guilty of negligence and inefficient in performance of their duties relating to fumigation to the stocks etc. ■ 
The Investigating Officer so appointed recommended against each of the respondents for punishment of 
remov^ from service. Such recommendations were, however, accepted by the competent authority as 
such, they were removed from service. On appeal learned Service Tribunal vide impugned judgments, 
sepaiately passed in each case but by maldng common conclusion, while maintaining the punishment 
reduced its quantum, details of which have already been furnished hereinabove. As such instant petitions 
for leave to appeal have been filed by the Department.

(3) . Ms. Yasmin Sehgal, learned Assistant Advocate-General appealed on behalf of Government of 
Punjab and contended that the respondents are responsible for causing huge damage to the wheat stock 
meant for the supply throughout jii.the Province of Punjab on account of their inefficiency and negligence, 
therefore, the punishment of removal from service was rightly awarded to the respondents by the 
department but learned Service Tribunal without assigning any strong justification had reduced tlie

(4) . It is to be noted tliat respondents vide Civil Petitions Nos.2523-L, 2531-L and 2532-172003 had also 
qhallenged the impugned, judgments hut during arguments withdrew the same with the pemiission of the

coiweineiice is

same.
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.(-D- It is important to note that under section 3 of the Ordinance, ^
2000 the competent authority can award one of the following punishments if in its opinion a person is 
found inefficient or has ceased to be efficient for any reason or guilty of misconduct or corrupt or may 
reasonably be considered as comipt:— ' ^

(a) Removal from service; or

(b) compulsory retirement fi*om service; or ^ '

(c) reduction to lower post or pay scale; or

(d) one or more minor penalties as prescribed in the Punjab Civil Servants (Efficiency and Discipline) 
Rules, 1999.

(6). It is also important to note that the word 'inefficient' has not been defined in this Ordinance, however, 
definition of the word 'misconduct' is almost the same wliich has been assigned to it in Punjab Civil 
Servants (Efficiency and Discipline) Rules, 1999. There is no gain in saying that charges of guilty, of 

■' misconduct or comiption ai'e always considered at higher pedestal than the charge of inefficiency. No 
doubt the competent authority had jurisdiction to award any of the above punishments, to the Govenunent 
employee but for the punDOse of safe administration of justice, such punishment should be awarded which 
commensurate with the magnitude ’of the guilt otherwise the law dealing with the subject will lose its 
efficacy. In instant case admittedly respondents are not guilty of the charge of misconduct or corruption, 
therefore, extreme penalty of removing them from service for the charge of inefficiency or negligence was 

a high side. As such we are of the opinion that to meet the ends of justice leamed Service Tribunal has 
rightly reduced the quantum of punislunent awarded to the respondents by the competent authority. As the 
judgment of the Service Tribunal has proceeded on recognized principles of law as, has been discussed 
herein above, therefore, impugned judgment admits no interference by this Couir. Thus for tlie foregoing, 
reasons instant petitions are dismissed and leave declined.

M.H./S-31/SC Petitions dismissed. ■

on
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. (Supreme Court of Pakistan]

^ ., Present: Javed Iqbal, Nasir-iiI-MuIk and Sayed Zahid Hussain, XT 

AKHTAR ALI-—Petitioner

Versus

DIRECTOR, FEDERAL GOVERNMENT, EDUCATIONAL INSTITUTION PGET DTA, 
RAWALPINDI and others—Respondents

Civil Petition No.704 of 2008, decided on 21st April, 2009.

(On appeal from the judgment, dated 19-3-2009 of the Federal Service Tribunal, Islamabad passed 
in Appeal No.23(P)(C.S.) of 2003).

Removal from Service (Special Powers) Ordinance (XVII of 2000)—

—-S. 3—Service Tnbunals Act (LXX of 1973), S.5—Modifying of order-.Compulsory 
retirement—-j^sence Irom duty—Acquittal from criminal charge—Civil .servant was removed from 

the allegation of his wilful absence from duty—Plea raised by civil servant was that his 
absence from duty was due to circumstances beyond his control as he had been involved injiiurder 
case—Validity—Service Tribunal while dealing with appeal, had power under S.5 of Service 
Tribunals Act, 1973, to vary and modify order of departmental authority—Supreme'Court while 
silting in appeal over judgment of Service Tribunal could also exercise such power to meet the ends 
of justice—Civil servant, who had long unblemished service record of about 17 years and he, by force 
of ciicumstances (involvement in case in which he was later on acquitted), was'prevented from 
performing his duty—Civil servant was absent from duty entailing some penalty under law and his 
removal from service vvas too harsh penalty for him—Supreme Court converted petition for leave to 
appeal into appeal and converted penalty of removal from service into compulsory- retirement—- 
Appeal,was allowed.

Auditor-General of Pakistan and others v. Muhammad Ali and others 2006 SCMR 60; Abdul Hassan 
V. Secretary, Education (S&L) N.-W.F.P. and 3 others 2008 PLC (C.S.) 77; Shamim Ahmed Kazmi 
Pakistan International Airlines Corjroration and another 2005 SCMR 638; Agriculture Development Bank 
of Pakistan through Chairman and another v. Akif Javed 2005 SCMR 752; Javed Akhtar and others 
Chief Engineer, Highway Department and others 2006 SCMR 1018; Islamic Republic of Pakistan v. Dr. 
Safdar Malimood PLD 1983 SC 100; Water and Power Development Authority, Lahore and 2 others 
Muhammad Yousaf, lest Inspector PLD 1996 SC 840; Mian Shafiuddin, Deputy Director and 4 others . 
Surat IGian Marri. Director Regional Information Office, Islamabad and 41 others 1991 SCMR 2216; 
Aijaz Nabi Abbasi v. Water and Power Developrnent Authority and another 1992 SCMR 774; Inspector 
General (Piisons) N.-W.F.P Peshawar and another v. Syed Jaffar Shah, Ex-Assistant Superintendent Jail 
and others 2006 SCMR 815; Abdul Sattar and another v. Director Food, Punjab and others 2007 PLC 
(C.S.) j19 and Muhammad Ali S. Bukhari v. Federation of Pakistan through Establishment Secretai'v 
Islamabad and 2 others 2008 PLC (C.S.) 428 ref.'

Amjad Ali, Advocate Supreme Court for Petitioner.

'■ Agha fariq Mehmood, D.A.-G. for Respondents.

Date of hearing: 21st April, 2009. • - ,

service on
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JUDGMENT

SAVED ZAHID HUSSAIN, J.— Alditar AH petitioner was Trained Under Graduate Teacher (TUGT) 
F.G. High School (PRC), Mardan who on 19-8-2000 absented frorn duty. He was, suspended 
27-9-2000 which suspension was extended latter on and was issued notice dated 19-4-200 i for being 
absent from duty. Since no reply was received show-cause-notice dated 6-7-2001 was issued calling for 
reply thereto within 15 cjays. As this notice also remained unresponded, a final show-cause notice dated 
4-9-2001 was issued in terms of section 3(i)(b) of Removal From Sei'vice (Special Powers) Ordinance, 
2000.. Fie was eventually removed from service on 23-10-2001. Departmental appeal for reinstatement in 
seiwice was made by him on 18“ll-2b02. Having no response to the same, he,approached the Federal 
Service Tribunal tlirougli an appeal dated 6-2-2003, which was dismissed by the learned Federal Seivice 
Tribunal, Islamabad on 19-3-2008. Aggrieved thereby he has invoked the jurisdiction of this Court under 
Article 212(3) of the Constitution of Islamic Republic of Pakistan. In that notice to respondents was 

■ ordered to be issued by this Court to consider the quantum of punishment in the matter.

on

2. The learned counsel for the petitioner and the learned Deputy Attorney-General have been heard 
primarily to consider as to whether the penalty of removal from service was justified in the facts and 
circumstances of the case. The contention of the learned counsel for the petitioner is that tlie absence of 
the petitioner from duty was due to the circumstances beyond his control as he had been involved in a 
murder case in case F.l.R. No.511, dated 19-8-2000 registered under section 302/34, RP.C., winch fact 
was brought to the notice of the Headmaster of the School informing that due to threat to his life it had i 
become impossible for him to attend the school and he may be granted leave with effect from 21-8-2000.
It is contended that he was acquitted in diat case on 13-11-2002 by the Trial Court on the basis of 
compromise. Whereafter, he approached his school when he learnt of his removal from service and 
agitated the matter, departmentally and thereafter before the learned Tribunal. According to him the view 
taken by the learned Tribunal in the case was not based on correct appreciation of the matter. He places 
reliance upon Auditor-General of Pakistan and others v. Muhammad Ali and others 2006 SCMR 60 and 
Abdul Hassan v. Secretary, Education (S«feL) N.-W.F.P and 3 others 2008 PLC (C.S.) 77 to contend that 
harsh penalty of removal from service deserved to be reduced to some minor penalty.

3.’The learned Deputy Attorney General, Pakistan, however, supports the order made by the departmental 
autliority and the judgment of the Federal Service Tribunal and seeks dismissal of the petition.

4. The factual background is not in dispute. We have considered tlie matter from various angles and find 
that the petitioner who got employment as Teacher in the year, 1984, had unblemished service record but 
due to involvement in the case he absented from duty witli effect from 19-8-2000 due to tlueat to his life. ^ 
He had made an application to the Headmaster of the school also to this effect. The notices dated 
19-4-2001, 6-7-2001 and 4-9-2001 remained unresponded having not been received by him. These were 
the circumstances preventing him from continuing to perform his duty as a teacher. As soon as he was 
acquitted by the Court on 13-11-2002 he approached tlie autliorities and agitated the matter for his 
reinstatement within the Department and before'the Tribunal.. No doubt he remained absent but the 
punishment he has been awarded i.e. removal from service, appears to be too harsh and disproportionate.
It may be observed that while proceeding against a person under section 3 of the Removal From Service 
(Special powers) Ordinance, 2000, the competent authority had the discretion to dismiss or remove fro'm 
service or compulsorily retire from service, or reduce the person concerned to lower post or pay scale or 
impose one or more minor penalties. It may be observed that Clause (a) of section 3 (1) of the Ordinance 
deals with the inefficiency of a person in Government service or being habitually'absent from duty 
without prior approval of leave. But a person guilty of misconcluct (clause^b) or a person who is corrupt 
(clause c) etc. have been dealt ivith separately. \\^iile imposing penalty the competent authority is thus 
expected to keep in mind the gravity and severity of the allegations and past conduct of . the person 
concerned. The petitioner's removal from service was not the only option for tlie competent authority. He 
could be awarded other penalty of lesser implications. When he filed appeal before Federal Service ' 
Tribunal even the learned Tribunal did not advert to this aspect of the matter although under section 5 of

• 9/30/2021, 8:49 A^2 of 4
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.. ^ thp Service Tribunals Act, 1973, the Tribunal had power on appeal to "confirm set aside vary Modify 

the against'h Ihere is no dearth of precedents where the Tribunal modified the orders of
the depaitmental authority by converting the penalties and substituting order in place of removal from
(C sT?? °he n'^WFP N.-W.F.P and 3 others 2008 PLC
If en I 1 dismissal order from service with that
wh^ha'd he7 ^ ■“'.^'*5'’ >" that case also the appellant had been involved in a murder case
who had been sentenced to imprisonment for life and after undergoing the sentence, years after his 
d smissal fi-om service^he filed appeal before the Service Tribunal and the Tribunal alterL the penalty 

he petition for leave C.l .No.249-P of 2007 filed by the Government of N.-W.F,P. against the order of the 
Tribunal was dismissed by this Court on 24-12-2008. In Shamim Ahmed Kazmi v. Pakistan International 
Airlines Corporation and another, 2005 SCMR 638, the Federal Service Tribunal had ordered. the 
conversion of dismissal from service into compulsory retirement which was maintained by this Court by 
dismissing the petition toereagainst. In Agriculture Development Bank of Pakistan through Chairman and 
another y Akif .laved 2005 SCMR 752, the penalty of dismissal from service was modified by the Federal 
Service fribunal to compulsory retirement whereagainst the petition was dismissed by this Court. In 
Auditor-General of Pakistan and others v. Muhammad Ali and otliers 200^ SCMR 60, removal from 
service order was converted into reduction in time scale by the Federal Service Tribunal whereagainst the 
appeal of the Department was dismissed by this Court. Reference may also be made to .Taved Akhtar and

others 2006 SCMR 1018. As to the scope of powers 
of *e Tribunal under the Seivice Tribunals Act and of tliis Court under Article 212 reference may be 
made to Islamic Republic of Pakistan v. Dr. Safdar Mahmood PLD 1983 SC 100, Water and Power 
Development Authority, Lahore and 2 others v. Muliammad Yousaf, Test Inspector PLD 1996 SC 840 
Mian Shahuddin Deputy Director and 4 others v. Surat Khan Marri, Director Regional Information 
Office, Islamabad and 41 others 1991 SCMR 2216 and 
Development Autliority and another 1992 SCMR 774.

Aijaz Nabi Abbasi v. Vv^ter and Power

5 Even this Court while hearing petition under Article 212(3) of the Constitution of the Islamic Republic 
01 1 akistan, had been exercising its jurisdiction in appropriate cases of converting the penalty found not 
commensurate to the nature of the charges. In Inspector General (Prisons) N.-W:F.P Peshawar and another 
v. Syed Jaffar Shah, Ex-Assistant Supenntendent Jail and others 2006 SCMR 815, the judgment of the 
tribunal was modified to convert the penalties imposed by the departmental authority. In Abdul Sattar and 
another v Director Food, Punjab and others 2007 PLC (C.S.) 319, this Court ordered the conversion bf 
penalty of dismissal from service into compulsoiy retirement from service. In Muhammad Ali S. Buldiari 
v..bederation of Pakistan through Establishment Secretary, Islamabad and 2 others 2008 PLC (C S ) 428 
modifying the judgment of the learned Tribunal this Court ordered the conversion of penalty of 
compulsoiy retirement into reduction of two steps in time scale for a period of two years.

6. I he object of making reference to the above cited precedents is that not only the Tribunal while dealing 
with an appeal under section 5 .of the Act has the power to vary and modify the order, of departmental 
authority; this Court while sitting in appeal over the judgment'of the learned Tribunal can also exercise
.such a power to meet the ends of justice dependent upon of course the facts and circumstances of each 
case.

7. In the instant case as noted above tire petitioner-who had a long unblemished service of about 17 yeai s 
had by force of circumstances (involvement in a case in which he was latter on acquitted) been prevented 
trom performing his duty as teacher. He was absent from duty entailing some penalty under the law His 
removal from service m the circumstances was too harsh a penalty .for him. We had therefore 
conclusion of hearing passed the following short order:-

"For the reasons to be recorded separately, after having heard the learned counsel for the parties at 
length, we are inclined to convert this petition into appeal which is accepted and penalty of 

■ removal from service is converted to that of compulsory retirement."

These are the reasons for the above order accepting the appeal partially with no order as to costs.

, on
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2007 PLC (C.S.) 685

[Punjab Service Tribunal]

Before Justice (Retd.) Rustam Ali Malik, ChairmanV"

MUHAMMAD ASHRAF ZAFAR

Versus

SECRETARY TO GOVERNMENT OF THE PUNJAB, HEALTH DEPARTMENT, LAHORE 
and 3 Others

Appeal No.226.1 of 2006, decided on 14th February, 2007.

Punjab Removal from Sei-yice (Special PoAvers) Ordinance (IV of 2000)---

-r-S. 3—Punjab Service Tribunals Act (IX of 1974),^ S.4—Misconduct—Imposition of penalty of 
removal from service—Appeal—Long leave for 730.days sanctioned to appellant by Authority 
later on cancelled and order of cancellation was conveyed to appellant by the department and in 
consequence, appellant was directed to resume duties—Appellant, despite said direction to 
duties, having remained absent from duty, was guilty of misconduct—Appellant had even proceeded 
abroad without getting sanctioned Ex-Pakistan leave from competent Authority—Absence of 
appellant being wilful, he had been rightly proceeded against on disciplinary grounds—Keeping in - 
view long service of 1_7 years of appellant lesser punishment.in the form of .compulsory, retirement, 
however, could have been imposed^on him—Impugned order having been passed by Authority, 

r, penalty could be effective from .the date impugned order was passed and same could not be. effective 
from back date—Penalty of removal from service as imposed on appellant by Departmental Authority 
was converted to compulsory retirement with effect from date on which competent Authority had 
passed order—Intervening period, however would be considered as leave without pay.

Muhammad Khan for Appellant.

Khadim Hussain Sindhu, District Attorney for Respondents.

Dr. Aftab Ahmad Khan, Law Officer to DGHS, Punjab, Departmental. Representative.

Date of hearing; 14th February, 2007.

was

resume

JUDGMENT

JUSTICE (RETD.) RUSTAM ALI MALIK (CHAIRMAN).’—The appellant had joined service as 
Dispenser on 11-2-1989 in the Health Department and -had almost 17 years of service when he applied 
for long leave for.730 days which was sanctioned 12-10-2004 by respondent No.3. However, long 
leave sanctioned on 12-10-2004 was later cancelled by respondent No.3 on 5-3-2005 and the order 
was conveyed to him by respondent No.4 and in consequence.the appellant was directed to resume 
duties on 16-3-2005. He immediately filed an application/ representation before respondent No.3, 
requesting him not to cancel his leave as the condition of his brother-in-law was deteriorating due to 
lung cancer and his old and ailing parents also needed his attention. His brother-in-law, later died in 
Ittefaq Hospital, Lahore. However, respondent No.3 vide his order dated 6-7-2005 imposed major 
penalty of removal from service on him. Against the said order, dated 6-7-2005 passed by respondent 
No.3, the appellant filed, an appeal on 13-8-2005 before respondent No.2 who rejected the

on

same on
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19-8-2006. Hence the appellant has challenged the orders, dated 6-7-2005 and 19-8-2006 bv filine the 
instant appeal before this Tribunal. ^ ^65
2. Arguments have been heard and record perused. In their parawise comments, respondefiTs Nos 3

” " f .u tv''® ■ sanctioned in favour of the appellant
by the Dis riot Health Officer, Sahiwal vide order, dated 12-10-2004. The administrative control of all
Basic Health Units m District Sahiwal was later handed over to Punjab Rural Supiiort Programme 
under the Chief Minister's initiative on Primary Health Care. The District Support Manager PRSP 
recommended to the Executive District Officer (Health), Sahiwal that long leave sanctioned in’ favour 
ot the appellant may be cancelled so that he may be appointed at Basic Health Unit 128/9L. But the 
Executive District Officer (Health),, Sahiwal in return advised the District Health Officer, Sahiwal to 
cancel the remaining leave of the appellant. Consequently, the D.H.Q. Sahiwal cancelled his leave 
vide his letter, dated 9-3-2005 with effect from 15-3-2005. Thereafter the appellant submitted a 

. representation before the E.D.O. . (Health), Sahiwal. He was called for personal hearing twice to 
decide his appeal. He was heard on 30-5-2005 and as a result his appeal was rejected and the E.D.O. 
(Health), Sahiwal decided to proceed against him under the provisions of Punjab Removal from 
Service (Special Powers) Ordinance, 2000 as he had failed to join duty in spite of the letter issued to 
him regarding cancellation of leave. He was again directed to join duty by the District Elealth Officer 
Sahiwal vide letter, dated 31-5-2005 and the said letter^ ^ . was delivered ,at his home address by one Mr.
Jamshed Sarwar Gill, Junior Clerk of the Office of District Health Officer, Saliiwal personally , but his 
parents told him that he had proceeded for "Umra". He had never obtained ex-Pakistan leave nor had 
he ever tried to serve his old parents for whom he had obtained leave. In.fact he had made the lathe 

for serving his old parents during the period of two years leave just to go abroad and in fact 
his purpose was not to look after his' old parents or his ailing brother-in-law and even after the 
decision of Executive District Officer (Health), Sahiwal he did not join his duties. The respondents 
have also taken the plea that the Programme Director, District Health Development Centre had acted 
as Inquiiy Officer and after consideration of the-allegations and findings recorded during the inquiry 
had reported to the E.D.O, (Health), Sahiwal that the appellant had proceeded abroad. So a letter of 
personal hearing was issued to him by the Executive District Officer (Health), Sahiwal vide his letter 
dated 22-6-2006, after receiving the inquiry report and the appellant was directed to appear before 
him on 27-6-2005. Meanwhile an advertisement was also published in the newspaper directing the 
appellant to_ appear before the Executive District Officer (Health), Sahiwal but he never appeared 
before him in spite of issuance of letters and advertisements published in the newspapers and hence 
the orders were issued for his removal from

excuse

service.

3. I have carefully considered the arguments advanced from both sides and have also perused the 
record. It appears that the appellant had failed to join duty after cancellation of leave and had 
remained absent from duty even thereafter and was thus, clearly guilty of misconduct. He had even ' 
proceeded abroad without getting sanctioned the ex-Pakistan leave from the competent authority. As 
his absence was wilful, he had been rightly proceeded against on disciplinary grounds. At the time of 
arguments, the learned counsel for the appellant has pointed out that the appellant had a long service 
lecprd and hence a lesser punishment could have been awarded to.him keeping in view the length of 
his service. He has further pointed out that the competent authority had imposed on the appellant the 
penalty of removal from service with effect from 9-3-2005 i.e. the date of his alleged absence from 
Government duty whereas no executive order can be passed with retrospective effect. After going 
thiough the-record and hearing the arguments from jboth sides and considering all aspects of the 
matter, I agree with the learned counsel for tlio appellant that keeping in view the length of service of 
the appellant, a lesser punishment in the form of compulsory retirement could have been imposed on 
him. I also apee with him that the penalty of removal from service could not be imposed on him from 
a back dale i.e. from 9-3-2005. As the impugned order was passed by the Executive District Officer 

'■ (Health), Sahiwal on 6-7-2005, the penalty could be effective only from the said date. .

4. In view of what has been stated above, the penalty of removal from service as imposed on the 
departmental authorities is convCrteid to compulsory retirement with effect from 

6-/-_005 I.e. the date on which the competent authority had passed the order and not from 9-3-2005.
2 on
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However, the intervening period shall be considered as leave without pay. 

5. Under the circumstances, the parties are left to bear their own costs. 

H.B.T./11/PST Order accordingly.
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C O

[Supreme Court of Pakistan]

Present: Faqir Muhammad Kliokhar and Karamat Nazir Bhandari, JJ 

Syed FIDA HUSSAIN KAZMI

■i

Versus

INSPECTOR-GENERAL OF POLICE, PUNJAB and others

Civil Petition No.3583/Lof2002, decided on 29th November, 2005.

Railways Servants (Efficiency and Discipline) Rules, 1975--

--R. 4(l)(,b)(ii) & (iv)-Constitution of Paldstan (1973), Art.212(3)-Penalty of disnjissal from 
seijice-Conversion into compulsory.retirement-Petitioner did not press InTpSHttolTo^m^riiSrEit 
had sought indulgence of Supreme Court for conversion of extreme penalty of dismissal from service 
m q cotnpulsor)' retirement from service—Extreme penalty of dismissal of petitioner from service did 
no commensurate with the nature of his misconduct in peculiar facts and circumstances of the case- 

e ition for leave to appeal was converted into appeal and same was partly allowed—Impugned 
orders of dismissal from service, were modified to the extent that penalty of dismissal of petitioner 
from service was converted into compulsory retirement from service. '

Muhammad Iqbal Khan, Advocate Supreme Court and Muhammad Ozair 
Record for Petitioner.

Ziibair Khalid., A.A.-G., Punjab and Asif Riaz Inspector Legal, Sahiwal for Respondents.

Chughtai, Advocate-on-

ORDER

The learned counsel for the petitioner 
the petition on the last date of hearing, frankly stated that he did not press 

. merits and sought indulgence of this Court for conversion of the extreme penalty of
dismissal into compulsory retirement from service. It was also brought to our notice that in the 
meantime the petitioner had completely 'lost his eye-sight and had children of marriageable

on

age.-

2 Even today the learned counsel for the petitioner has repeated the same request, the learned 
Assistant Advocate-General, Punjab as well as the Inspector (Legal), Sahiwal have also been heard 
We have carefully gone through the orders passed by the departmental authority as well as by the 
iibunal. In our view, the extreme penalty of dismissal of the petitioner from service did not 

commensurate with the nature of his misconduct in the.peculiar facts and circumstances of the case.

3. Therefore, this petition is converted into appeal and the same is partly allowed. Consequently the 
nnpugned judgment, dated 15-8-2002 passed by the Punjab Service. Tribunal in Appeal No.641 of 
00 as well as the order, dated 12-10-2000 passed by the Deputy Inspector-General of Police 

Multan Range, are modified to the extent that the penalty of dismissal of the petitioner from service is 
conveeted into compulsory retirement from service. However, there shall be no order a.s to costs.

H.B.T./F-44/SC Order accordingly.

I on- .
9/30/2021,8:49 A^
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1985 P L C (C. S.) 928

* [Service Tribunal Sind]

Muhaininad Ibrahim Lakhiar and Tasneem Alimad Siddiqui, Members 

DR. BASHIR AHMED

r. IJefore■0 .

versus
SECRETARY TO GOVERNMENT OF SIND, HEALTH DEPARTMENT AND ANOTHER

• AppealNo.73 of 1984, decided on 24th April, 1985. i, '
♦

Sind Revised Leave Rules, 1979-

R 13-Sind Service Tribunals Act (XV of 1973), S. 4 - Leave oil medical grounds Camiot be 

refused Competent authority may secure second medical opinion by f ■

grounds of failure to resume duty in 
increments with cumulative effect

ioner-Medical certificates never
appear before Medical Board Disciplinary proceedings initiated

that- effect-Penalty of withliolding of two
leave extraordinary without pay-Contention that appellant could

on

response to letter to
imposed treating period of absence as ...

MedkaTB^a^^lmpugnelpen^order, in circumstsices,Jield= not validly and lawfully passed hcnce^ 

sel aside by tribunal and period involved-treated as leave ofkind due.

1984 P L C 739 and 1983 P L C 782 rel.

Arbab Khan Ghoto for Appellant.

A.A. Mohommadally, A.A.-G. for the State.

Date of hearing : 20th April, 1985.

JUDGMENT

MUHAMMAD IBRAHIM LAKHIAR (MEMBER).-This appeal is directed against themMmmmmssm
6/1/2004hllp://www.pakistanlawsite.comfLaw0.nline/law/content21.asp?Detaildes-1985ST-SINpH...
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Case Judgement

payment of salary for tlie period, he remained absent from the duties.

. . Facts, constituting background of the appeal
Medical Officer.in I iaquat Medtcal he I"
leave for 4 weeks from 21st February ’ , certificate issued by Dr. Abdul Karim Siddiqui,
support of liis request for leave, produced medical extLion of leave on the same .
Professor Dow .Medical College, K^aehi. i , P again produced the Medical
ground for another 4 weeks from 21st Mmch to 21st Aprd f^^.f„Xrpiace Ghotki on the

^ i:rD.« hSSISi 2^.^ ap^. »22.,..9*3.

r

On 8th August 1983 a show-cause notice was sewed on the appellant. He was called upon by 
fLiP, O.P.AP- ..AxpLiP,-9

imposed upon him lor want of his ‘'1^“ , ... j jated 6th August, 1983, the appellant

ssc a‘2.rstr'p.»r»t
circumstances/problems, warranting his retirement, remained 4n-alteied.

0. 22.1 N...*., .9.3, «. .pp=«- f
proposal for premature retirement. He submi ^esume^ duties on clinical advice. In tlie

■ meanwhik' af old”, datcr29th December ^3 was jed by

. constiUitedforthepurpose.Ontheotherhand,thecoun^
Medical Board nor was e counsel also rebutted the surmise thU the appellant.

o

on

rule 13 any

G .. «». of 1.3 OOP-O., *0 ..-0.-.; • h1 *1“* C
^ the appellant's request for grant of leave on medica g • H ^ supported by relevant certificate 

Service Tribunal held that leave sought disposed of by Sind Labour Appellate
cannot be refused. The counsel medical certificate filed later could be validly accepted for

S“'StS S“"lS“ .»S"So M. for pa™.0~ aO— ..
the same was not finally taken by the competent autlioiity.

Mr. A. A. Mohominedally, A. A
:-G. for the Government prcfocc his arguments with die produeliou Ihf.l

6/1/200J................................................................., .aspVnCaihles^l 985ST-8>Nnt....



Case Judgement

Ihe ■innellant could be regarded to be an insubordinate civil sei-vant, not amenable to discipline and 
ethics of service as he perLlcd in continuing to thwart the assertions of the Dcpai-tmcnt loi ^

by the Director, Health Services, Hyderabad in

Confidential Reports, the A.A.-G. conceded that the withliolding of two annual increments was too 

harsh a penalty to be imposed upon the appellant.
bc.h sides, .It has been made 

circumstances obliged to deny leave
We have accorded our anxious thought to the argiunents advanced 
amply evident before us that the Health Department was m no ^

■ sought on medical grounds which was duly supported by two medical certificates issued by
Doctor Abdul Karim Siddiqui, Professor Dow Medical College, tTaS' to
reported to have received medical Ueatment in the first instance. Tins was fo lowed by and theie 
certificate issued by a pri vate practitioner Dr. Ghulam Hussain Qureshi at Ghotki, the native place of the 
appellant where heCas advised by his first medical counsel to shift. In the face of rule 
Leave Rules 1979 (reproduced below) there does not appear any cogent ground for lefusing medical 
Lafe sSt on the basis of a certificate by a Professor of the Medmal College whose -hficate , o the 
same effect does not seem to have been contested for the purpose of granting leave from 22nd February, 
1983 to 2,1st March, 1983. ■■

leave is due and admissible to a civil servant. Leave applied for on medical certificate shall not be 
refused The authority competent to sanction leave may, however, at its discretion secure a secon 
medical opinion by requesting the Civil Surgeon/Medical Board to have the applicant medically
examined."

on

istliafvi

In the event of any doubt about the genuineness or otherwise of tire medje^ 
course for the authorities was to have directed the appellant to appear before tlie Medical Board,
constilulcd for the purpose.

Keeping the aforesaid analysis in view, we are constrained to hold that tlie impugned Order No. SOI (H) 
2-635/81, dated 27th December, 1983 has not been validly and lawfully passed and is accordingly set
aside allowing tlie drawal of two annual increments to the appellant. Tlie nature of the intervening 
period from 4e date of refusal of leave to liim to the resumption of duties by the appellant will be 

treated as leave of the kind due. There will be no order as to costs.
iffinsmsffanaBwn rskwmmsamiimsA

Appeal accepted.
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2009 sc MR 1197

[Supreme Court of Pakistan]

Present: Javed Iqbal, Nasir-uI-Mulk and Sayed Zahid Hussain, JJ

«

T

AKHTAR ALI-—Petitioner

Versus

DIRECTOR, FEDERAL GOVERNMENT; EDUCATIONAL INSTITUTION PGET DTA, 
RAWALPINDI and others-—Respondents

Civil Petition No.704 of 2008, decided on 21st April, 2009.

(On'appeal from the judgment, dated 19-3-2009 of the Federal Service Tribunal, Islamabad passed in 
Appeal No.23(P)(C.S.) of 2003).

Removal from Service (Special Powers) Ordinance (XVII of 2000)—

_„-S. 3—Service Tribunals Act (LXX of 1973), S;5--‘-Modifying of order—Compulsory retirement— 
Absence from duty—Acquittal from criminal charge—Civil servant was removed from service on the 
allegation of his wilful absence from duty—Plea raised by civil servant was that his absence from duty 
was due to circumstances beyond his control as he had been involved in murder case—Validity— 
Service Tribunal while dealing with appeal, had power under S.5 of Service Tribunals Act, 1973, to 
vary and modify order of departmental authority—Supreme Court while sitting in appeal over 
judgment of Service Tribunal could also exercise such power to meet the ends of justice—Civil 
servant, who had long unblemished service record of about 17 years and he, by force of circumstances 
(involvement in case in which he was later on acquitted), was prevented from performing his duty— 
Civil servant was absent from duty entailing some penalty under law and his removal from service was 
too harsh penalty for him—Supreme Court converted petition for leave to appeal into appeal and 
converted penalty of removal from service into compulsory retirement—Appeal was allowed.

Auditor-Genera! of Pakistan and others v. Muhammad Ali and others 2006 SCMR 60; Abdul Hassan v. 
Secretary, Education (S&L) N.-W.F.P. and 3 others 2008 PLC (C^S.) 77; Shamim Ahmed Kazmi v. Pakistan 
International Airlines Corporation and another 2005 SCMR 638; Agriculture Development Bank of Pakistan 
through Chairman and another v. Akif Javed 2005 SCMR 752;-Javed Akhtar and others v. Chief Engineer, 
Highway Department and others 2006 SCMR 1018; Islarhic Republic of Pakistan v. Dr. Safdar Mahmood 
PLD 1983 SC 100; Water and Power Development Authority, La|iore and 2 others v. Muhammad Yousaf, 
Test Inspector PLD 1996 SC 840; Mian Shafiuddin, Deputy Director and 4 others v. Surat Khan Marri, 
Director Regional Information Otfice, Islamabad and 41 others 1991 SCMR 2216; Aijaz Nabi Abbasi v. 
Water and Power Development Authority and another 1992 SCMR 774; Inspector General (Prisons) N.- 
W.F.P Peshawar and another v. Syed Jaffar Shah, Ex-Assistant Superintendent Jail and others 2006 SCMR 
815; Abdul Sattar and another v. Director Food, Punjab and others 2007 PLC (C.S.) 319 and Muhammad Ali 
S. Bukhari v. Federation of Pakistan through Establishment Secretary, Islamabad and 2 others 2008 PLC 
(C.S.) 428 ref.

Amjad Ali, Advocate Supreme Court for Petitioner.

Agha Tariq Mehmood, D.A.-G. for Respondents.

Date of hearing: 21st April, 2009.
■ V •

JUDGMENT
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SAVED ZAHID HUSSAIN, J.™ Akhtar AH petitioner was Trained Under Graduate Teacher (TUGT) F.G.
High School (PRC), Mardan who on 19-8-2000 absented from duty. He was, suspended on 27-9-2000 which 
suspension was extended latter on and was issued notice dated .19-4-2001 for being absent from duty. Since 

* no reply was received show-cause-notice dated 6-7-2001 was issued calling for reply thereto within 15 days.
As this notice also remained unresponded, a final show-cause notice dated 4-9-2001 was issued in terms of x 
section 3(i)(b) of Removal From Service (Special Powers) Ordinance, 2000.. He was eventually removed 
from service on 23-10^2001'. Departmental appeal for reinstatement in service was made by him on 
18-ll-2b02. Having no response to the same, he approached the Federal Service Tribunal through an appeal 
dated 6-2-2003, which was dismissed by the learned Federal Service Tribunal, Islamabad on 19-3-2008. 
Aggrieved thereby he has invoked the jurisdiction of this Court uJider Article 212(3) of the Constitution of 
Islamic Republic of Pakistan. In that notice to respondents was ordered to be issued by this Court to consider 
the quantum of punishment in the matter.

2. The learned counsel for the petitioner and the learned Deputy, Attorney-General have been heard primarily 
to consider as to whether the penalty of removal from service was justified in the facts and circumstances of 
the case. The contention of the learned counsel for the petitioner is that the absence of the petitioner from 
duty was due to the circumstances beyond his control as he had been involved in a murder case in case F.I.R. 
No.511, dated 19-8-2000 registered under section 302/34, P.P.C., which fact was brought to the notice of the 
Headmaster of the School informing that due to threat to his life it had bicome impossible for him to attend 
the school and he may be granted leave with effect from 21-8-2000. It is contended that he was acquitted in 
that case on 13-11-2002 by the Trial Court on the basis of compromise. Whereafter, he approached his school 
when he learnt of his removal from service and agitated the matter, departmentally and thereafter before the 
learned Tribunal. According to him the view taken by the learned Tribunal in the case was not based on 
correct appreciation of the matter. He places reliance- upon Auditor-General of Pakistan and others v. 
Muhammad Ali and others 2006 SCMR 60 and Abdul Hassan v. Secretary, Education (S&L) N.-W.F.P and 3 
others 2008 PLC (C.S.) 77 to contend that harsh penalty of removal from service deserved to be reduced to 
some minor penalty. .

3. The learned Deputy Attorney General, Pakistan, however, supports the order made by the departmental 
authority and the judgment of the Federal Service Tribunal and seeks dismissal of the petition.

4. The factual background is not in dispute. We have considered the'matter from various angles and find that 
the petitioner who got employment as Teacher in the year-'. 1984, had unblemished service record but due to 
involvement in the case he absented from duty with effect from 19-8-2000 due to threat to his life. He had • 
made an application to the Headmaster of the school also to this effect. The notices dated 19-4-2001, 
6-7-2001 and 4-9-2001 remained unresponded having not been received by him. These were the 
circumstances preventing him from continuing to perform his duty as a teacher. As soon as he was acquitted 
by the Court on 13-11-2002 he approached the authorities and agitated the matter for his reinstatement within . 
the Department and before the Tribunal. No doubt he remained absent but the punishment he has been 
awarded i.e.^ removal from service, appears to be too harsh and disproportionate. It may be observed that 
while proceeding against a person under section 3 of the Removal From Service (Special powers) Ordinance, 
2000, the competent authority had the discretion to dismiss or remove from service or compulsorily retire 
from service, or reduce the person concerned to lower post or pay scale or impose one or more minor 
penalties. It may be observed that Clause (a) of section 3(1) of the Ordinance deals with the inefficiency of a 

. person in Government service or being habitually absent from dirty without prior approval of leave. But a 
person guilty of misconduct (clause b) or a person-who is comipt (clause c) etc. have been dealt with 
separately. While imposing penalty the competent authority is thus, expected to keep in mind the gravity and 
severity of the allegations and past conduct of the person concemled. The petitioner's removal from service 
was not the only option for the competent authority. He could be awarded other penalty of lesser implications. 
When he filed appeal before Federal Service Tribunal even the learned Tribunal did not advert to this aspect 
of the matter although under section 5 of the Service Tribunals Act, 1973, the. Tribunal had power on appeal 
to "confirm, set aside, vary or modify the order appealed against". There is no dearth of precedents where the 
Tribunal modified the orders of the departmental authority by converting the penalties and substituting order 
in place of removal from service. For instance in Abdul Hassan v. Secretary, Education (S&L) N.-W.F.P and 
3 others 2008 PLC (C.S.) 77, the N.-W.F.P Service Tribunal ordered the conversion of dismissal order from

2 of j 16-Sep-22, 10:38 A



service with that of compulsory retiremerit. Incidentally, in that cast: also the appellant had been involved in a 
murder case who had been sentenced to imprisonment for life and after undergoing the sentence, years after jf\, 
his dismissal from service he filed appeal before the Service Tribunal and the Tribunal altered the penalty.
The petition for leave C.P.No.249-P of 2007 filed by the Government of N.-W.F.P. against the order of the 

^ Tribunal was dismissed by this Court on 24-12-2008. In Shamim Ahmed Kazmi v. Pakistan International 
Airlines Corporation and another, 2005 SCMR 638, the Federal Service Tribunal had ordered the conversion 
of dismissal from service into compulsory retirement which was maintained by this Court by dismissing the 
petition thereagainst. In Agriculture Development Bankiof Pakistan through Chairman and another v. Akif 
Javed 2005 SCMR 752, the penalty of dismissal from service was-modified by the Federal Service Tribunal 
to compulsory retirement whereagainst the petition was .dismissed by this Court. In Auditor-General of 
Pakistan and others v. Muhammad Ali and others 2006 SCMR 60, removal from service order was converted 
into reduction in time scale by the Federal Service Tribunal; whereagainst the appeal of the Department 
dismissed by this Court. Reference may also be made to Javed Akhtar and others v. Chief Engineer, Highway 
Department and others 2006 SCMR 1018. As to the scope of powers of the Tribunal under the Service 
Tribunals Act and of this Court under Article 212 reference may be made to Islamic Republic of Pakistan v.
Dr. Safdar Mahmood PLD 1983 SC 100, Water and Power Development Authority, Lahore and 2 others v. 
Muhammad Yousaf, Test Inspector PLD 1996 SC 840, Mian Shafiuddin, Deputy Director and 4 others 
Surat Khan Marri, Director Regional Information Office, Islamabad and 41 others 1991 SCMR 2216 and 
AijazNabi Abbasi v. Water and Power Development Authority and another 1992 SCMR 774.

I'
I

5. Even this Court while hearing petition under Article 212(3) of tljie Constitution of the Islamic Republic of 
Pakistan, had been exercising its jurisdiction in appropriate cases of converting the-penalty found not 
commensurate to the nature of the charges. In Inspector General (Prisons) N.-W:F.P Peshawar and another v.
Syed Jaffar Shah, Ex-Assistant Superintendent Jail and -bthers 2006'SGMR 815, the judgment of the Tribunal 
was modified to convert the penalties imposed by the'departmental-authority. In Abdul Sattar and another 
Director Food, Punjab and others 2007 PLC (C.S:) 319; this-Goiirt ordered the conversion of penalty of 
dismissal from service into compulsory retirement from"^efViGe:'Ih Muhammad Ali S. Bukhari v. Federation 
of Pakistan through Establishment Secretary, Islamabad2 others 2008 PLC (C.S.) 428, modifying the 
judgment of the learned Tribunal this Court ordered the conversion of penalty of compulsory retirement into 
reduction of two steps in time scale for a period of two years.

6. The object of making reference to the above cited precedents is that not only the Tribunal while dealing 
with an appeal under section 5 of the Act has the power to vary and modify the order of departmental 
authority; this Court while sitting in appeal over the judgment of the learned Tribunal can also exercise such a 
power to meet the ends of justice dependent upon of course the facts and circumstances of each case.

7. In the instant case as noted above the petitioner who had a long unblemished service of about 17 years had
by force of circumstances (involvement in a case in which he was latter on acquitted) been prevented from 
performing his duty as teacher. He was absent from duty entailing;Some penalty under the law. His removal 
from service in the circumstances was too harsh a penalty for Tiim; We had therefore, on conclusion of 
hearing passed the following short order:-- !

"For the reasons to be recorded separately, after having Heard the learned counsel for the parties at 
length, we are inclined to convert this petition irito'dppeal which is accepted and penalty of removal 
from service is converted to that of compulsory retirement."

These are the reasons for the above order accepting the appeal partially with no order as to costs.

was

V.

V.

M.H./A-36/SC Appeal allowed.
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