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BEFOR THE KIIYBER l’AKIl TUNKHWA SERVICE
TRIBUNAL PESHAWAR

SERVICE APPEAL:N0.7676/2021

Zafar iqbal,
Constable No. 1244,

R/o0 Mir Ahmad Khel, ’

Tehsil and District, Kohat.

.00'..00.ooo.o..OOOOlol.volo.tblb.i‘00OvtoculbolnolooloioioootoOloooboid.0:! Appell;"}t

Versus

The Regional Police Officer,

Kohat Region Kohat and one other. .
P e eeeiereeeeiaaan ......Respondents

Rejoinder on behalf of appellant in response to the reply
submitted by the respondents. . |
Respectfully Sheweth,
Rejoinder to Preliminary Objections.

Preliminary objections raised by answering respondents are
erroneous and frivolous as having no factual and legzlll backing. The
answering respondents have failed to explain as why appéllam has
got no cause of action and locus standi? How the instant service
appeal suffers from limitation and laches? How appelllant is estopped
by his own conduct? How the appellant is not an aggrieved person
within the meaning of section 4 of the Federal Service Tribunal Act,
19737 How the service appeal is not maintainable? What material

facts have been concealed by the appellant and why the appeal 18 not

maintainable? How the appeal is bad for miss-joinder and non of

necessary parties? Why the appeal liable to be diémissed? No
plausible explanation h”u% bem ﬁlOVIC[LLI/%mel[Ted by the answering
respondents.  No spemhc (md due objection regarding the
controversial questioﬁ of law and fact involved in the instant service

J .
appeal has been raised thercfore; appeliant is unable 10 submit
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proper rejoinder to the preliminary objection raised by the answering

Wy

respondents.

Rejoinder to Facts

I

o

That reply to para No.l of the appeal by the answering
respondents is incorrect, hence denied. No proper answer in
reference to long standing service comprising of 17 years and
commendations certificales honoured bycompetent authorities to
the appellant for his brave services rendered by him beyond the
call of his duty has been submitted by the answering respondents.

That reply to para No.2 of the appeal by the answering
respondents is incorrect, hence denied. Section 16 of the Civil
Servants Act, 1973 provide that Civil Servant is liable for
prescribed disciplinary action in accordance with prescribed
procedure. Rule 9 of the Khyber Pakhtunkhwa Civil Servant
(Efficiency & Discipline) Rules, 2011 provides prescribed
mechanism in case of willful absence. Rule 9 of E&D Rules 201 |
is reproduced for consideration and ready reference;\

“9: Procedure in case of wilful absence—Notwithstanding anything to
the contrary contained in these rules, in case of wilful absence from duty
by a Government servant for seven or more days, a notice shall be issued
by the competent authority through registered acknowledgement on his
home address directing him to resume duty within fifteen days of
issuance of the notice. H the same is received back as undelivered or no
responsce is received from the absentee within stipulated time, a notice
shall be published in at least two leading newspapers directing him to
resume duty within fifteen days of the publication of that notice, failing
which an ex-parte decision shall be taken against the absentee. On expiry
of the stipulated period given in the notice, major penalty of removal

from service may be imposed upon such Government servant.”

The procedure adopted by the respondent was alien to the
above rules and it has been repeatedly held by the Hob’ble
Supreme Court of Pakistan as well as by this Hon'ble
Tribunal that every action on the part of Government
Department shall be valid only if it is initiated and finalized
through prescribed procedure.

“Where a law prescribes something to be done in a particular
manner, it was to be done on that way or not at ali”,

The contention /plea submitted by the answering respondents
with reference to alleged show cause notice that show cause
notice was issued to the, Appellant by the respondent No 2
and served upon him personally and signature was  also
procured as a token of receipt is false and having no support
from the documents atiached by the respondents as Annexure
D & E, as no signature whatsoever is available on the
attached documents. [t is further submiited that the
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5.

That reply to Para no 5 of the appeal by the answering
respondent is in¢orfect, hence denied: The detail answer has
already been submitted in the above paras. The Cell number
0336-9192020 1s not of thesAppellant and moreover the
documents attached by the respondents as annexure G. G-1
does not bear the signature of the Appellant.

That reply to Para no 6 of the appeal by the answering
respondent is incorrect, hence denied. The burden of proof
with reference to the impugned order of dismissal dated
30.04.2018 and 11.10.2021 lies on the shoulder of
respondent. Respondent has to proof the communication of
the order. In absence of proof of communication, how it can
be held that the appellant is badly time barred. This hon’ble
Tribunal vide judgment dated 03.02.2007 in service Appeal
No 556 of 2005, service Appeal No 498/2018 decided on
24.01.2022, Service No 5/2018 decided on 28.01.2022
Service No 508/2018 decided on 24.01.2022, Service Appeal
No 468/2017 decided on 01.02.2022, Service appeal No
57172018 decided on 24.01.2022 and Service Appeal titled
Fazl-e-Mola Vs Secretary Govt of KPK Population Welfare
Department decided on 01.06.2022, has held that limitation
runs from the date of communication of the impugned panel
order. In the cited Appeals 7 to 8 years delay has been
granted. All these Appeals were preferred against the
impugned order based on willful absence. The instant Appeal
being identical and similar nature also deserve the same
treatment.  (Copy of the Judgmenis of this Hon’ble
Tribunal are attached as annexure B)

That reply to Para no 7 of the appeal by the answering
respondent is incorrect, hence denied. The detail answer has
already been submitted.

That reply to Para no 8 of the appeal by the answering
respondent ts incorrect, hence denied. The detail answer has
already been submitted. However it 1s humbly submitied that
Appellant has about 17 years service at his credit and the
Hon’ble Supreme Court of Pakistan vide reported Judgment
2013 SCMR Page 817, 2006 SCMR Page 1120, 2009 SCMR
P 1197, 2011 TD (Service) 293, PLD 2007 (CS) P 35, 2007
PLC (CS) Page 438 (CS) and 2007 PLC (CS) Page 685 has
converted major penalty of dismissal / removal from service
into major penalty of compulsory retirement on the basis of
17 years long length of service. Similarly this Hon’ble
Tribunal vide service Appeal No 1363/2010, 979/2013

518/2018, 488/2017, 571/2018, 556/2005 has converted

Major penalty of dismissal inté major penalty of compulsory
retirement on the basis ol long service. On this score as well
Appellant is entitled for lenient view. (Copies of the
Judgments of Hon’ble Supreme Court of Pakistan ure
attached as annexure C)



GROUNDS

v oL !

A. That no proper and due answer has been submitied bu the
answering respondents in response to the Grounds taken by the
Appellant in his memo of Appeal, therefore, Appellant relies on
his stance taken in grounds of Appeal. The contention
submitted by the respondents in response to the ground portion
of the appeal is nothing more than the petition of the factual
position taken by them in response to the factual position of the
appeal. Therctore, there is no need to response the contention of
the respondents being merit less. Appellant has not been treated
in accordance with law, rules and policy. Respondents has
failed to comply with the prescribed procedure provided in the
statute and statutory rules. The Appellant has been condemned
unheard and the impugned order is based upon presumption
which is no legal value in the eyes of law, therefore, need 10 be
set aside. _ - |

In view of the above submitted, it is humbly requested
that the Appeal of the Appellant may kindly be:allowed
prayed for in the main Appeal and the reply of the
respondents may kindly be rejected with cost throughout.

SV

Appellant
Thro ugh _//SL——‘_HII 9

Ashraf Ali Khattak
Advocate, '
Supreme Court of Pakistan

Dated: 02.09.2022
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BE‘FORE THE NWEP SERVICE TRIBUNAL PE %HAWAR‘% i,

S e

thizy w

' '.:“:.
Appeal No..556/2005 i3
' ' - T i
DuAllc ofinsLilupion -~ 20.06.2005 ' i 2"«% : v
Date of decision’ - 03.02_.2007~ N
: A t - . . . = «‘a ""? KW‘ . .
Muhamm’nd Rla/ Ex-PTC Teacher,

GPS Al\habmm Wan District Dir Uppu..'.,..;...: ..... (Appn.lldul)

VbRSU S

"~ 1.EDO (S&L) Department Upper Dir.
- 2.DCO District-Dir Upper.

' 3. Director (Schools & theracy) NWF P
" Peshawar.” -

'_i 4. Secretary (Schools & theracy) Depaﬁment . '
NWFPPeslnw'u.........................;-.‘ ..... ceaieds (Respondents)

.Appeal agamst ‘the - ordet bearmg Endst.. ‘No. 11-16/F.
~(26)/PF/ - concerned /EDO/DO. (P)/ADO * (Estt:) dated”
26/10/2002, ‘whereby ‘the appellant was 1emoved (10m :

o scwtm. mhmmctwelv W.e. . 16.6.2002.

_PRAYER. o - RIS
B ' On accgpl'mce of the ’lppe'ﬂ the 1mpmned 01der may be set
f‘[ aside and the appellant b(, re- mshlad in service thh alk back
W— . benefits.
//.\;. . Lo
Mr. Ashraf Ali /.\dvoc.éte...'...' ..... v S For zippéllant. :

- Mr. Zaffar Abbas ana A(,llll}:, Govt. Pleader.....For respondents.

MEMBER - .
MEMBER.
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SllAlI S/\IHB Ml MBI R - lhls .tppml Ims hun l!lL(l by

-the 'lppc,llant '1;___,amst llu, 01du th(,d 26. 10. ’700’? whcuby he was
1cmowd llom suvu.e \\uh lhc pmycl th'nt the lmpuo ned order may

e be sel ¢ asulu and.he lul, lC-lllbldlL‘d mservice wnh all back benefits.

Cs . ‘  2.. Bxlcf facls of. 1]1; “case as avuled 'hom the. m.c,nu.w of qlapé;tl

| | are that the appellant bemg quallﬁed was. appomtcd as PTC
A . . l 'Te’tcher .on the 1ccomlm,nd.1uon ol Dep'utmcntfll Seluctlon
_. _ S :Commlttee wde oxder dated 23 4. 1998 The appell'ml ﬁpphed for-

l - ‘ leave without pay fox a perlod of three yeaxs wie.f. l 3. 7007 to.

.28 2"005 lm the constructlon of his house v1de~ hls'appllcanon" i

'.',dated ll 2 2002 wlnch ‘was dllly sanclroned by the competent_'

: lamho‘ ll}' Vld‘« Oldbl dated 16. 4 "’00" On ll\L expny of lt‘.'l\'t., _thef'l_ ‘

raronemmd v

-appellant submltted his amw\l 1epoxt vncle hls appllcwtnon dated": |

Ll o AT . .-

28 2. 2005 but he was mlox med tlu Ough note dated 8.3. ’)005 that he ,
h'\d bcen wmoved from service by an or del dated ”6 10. ’700’7 w.e. f 3

.. 16.6. ’7007 under tlu, 'Rc.moval l'iom SCIVICL (Spu:lal Powvers)‘i
_ '.Ordimnc«,-, ”000 ﬁg'nnst wlm,h the ﬂppellant sublmtted a' ‘
depmt:ﬁcnlal appcal' on 21.3. ?005 but the same has nof been :

dispmcd ol within' the «.L\lulmy'pumd 0[' 60 (lay% lluu,e the.

'i‘ 4 T “instant app,c-al.."

ORI



3. The respondenfs were summdned. They appeared through
EH _ then' lespeclwe mplescmatwus hlcd wullcn leply, con’tested the -

appcal and dcmed the elalm of lhe appellant

4. Argumcnts of the leamed C‘ounsel f01 th(. 'lppellant and
“lcalned Aetmb (mv«.mmcnt Plcadc: '[or_ the respondents.have'been :

: hcard and- reco:d pelused

5.0 It was argued by the learned counsel fox the appellant that

E o llhe Exl:a Oldmary Leavc Wﬂb nxanted to 1he appellant. by 1he'
depaltment concuned and it was not lus lault that jth‘e‘.sa-mewas . |
;_,mnlc,d by "m mcompelcnt aulhenty, if an'y.' -fl~lc' iﬁi‘ilﬁ‘te&.oul that
Respondent No 1 cancclled the appellanl s EO.L aﬁehone and -a

hall"monlh.on 1.6.-2002 without lnst mltm lum a notice of the
. : : | M g

vaction roposed to be. taken' against him. l“hese mlnmmes in the
. g

T

proccdure opted by the xcs[)onclenlslm passing the impugne‘d order

were nol nmmhunable and lk.qllt.bl(,(l 101 re~ihstateme'm of* the
. , \» . R . .-)

'appellant 1:1 scr\"i‘ce with back bcncllté

6 o It was eontcndcd by lmmed AGP, Ml affal Abbaq
’ o M|r7'1 tlml extmoulmdly lcwc'was ﬂlanlcd lo the 'lppellanl by -
‘ : 7: - lrlcolnpetellt authouty and tlml the’ same had been latelon cancelled
| o by the compelentauthoulyle I“DO The ﬂppellant was:equued to

. Tesume lm duly after thc cnn(ell.llmn 0[ hls lcavc hut lu_ ﬂnlul {o .~

’ do s0. A show cause notlcc was leb]lShed in Dally M'xshuq but’ he N

i e ..
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' failed to turn up in response of the same. He further argued that the

appeal Wals: time barred aﬁd_propcr j)l'ééc‘citlt'e ha‘civbeén‘ .~f01_1joxye’d ‘
'-pr'ior to. iS:Silil;lg the im'p.ﬁ.gn‘ed otder: He reqﬁestéd Ii‘);' the' dismissal
of appeal.

7. lAl‘lgl' hearing :lsétll ‘l'hc,':sic'lc'ivé and luﬁ/"u-u"g Pcnis:;«-:»d'thf; '
‘record, tl.ﬁ‘fl‘ribu;-u'\'l tends to agree wil‘lj"ll}c argp.xm‘ent-s advanced by A

the learned counscl for the appetlant and observes that the bonafide -

O o of the.appellant could not be doubted. He had nbvcd;én zipplric_a'iion .

IR forleave, which had been accepted with the outcome intimated to

. him, Tliés@bs(:k]tléﬂt _czvmg:.e_lAlal'ion Ql"ﬂ{@ .LliJ'p‘ciirfimt»"S-E‘OL‘A\\-’iLhQL;.t
| a-séi'gnfipg it_'any plausnble l"e_a.s'on a'i-ld'Without-putAti.rié hihjl on aprior
‘“‘“W-lnqtic.e‘ a;.):pém:"s ah .ar‘l:jivtrr-:\iy ﬂordc,‘? pas‘s-é(i;:flor whicl‘i_f.ie_ ‘h%xél_ not been
i ,-'givc'n":-n.] (1|:1i)l()l'lt;tlity. ot" Bcing .hcm‘d. In 'lhcA-c.ir(‘:l.in;é;;ta--nccs;. "l-hgé |
: appellant '\ppe'us to h'wu made outﬂ ‘case e for mtel felence of: the: :
t . - '111buﬁal Thu u'npugned Oldel’ is, thelefow; ‘set asnde a'nd tlvle_‘
| 'appell'a'nt‘ is :re-inst:;tg’cl _ih;,servicc‘; _: I-Ioweyér', 'thé‘.zper_i'od dpl‘i_ng :

L

- which he remained out of service is treated asextra’ordinary leave -

T without pay. No order as to costs. File be consigned to the record
) after 'cdmpletion.-

© (SHAH SAHIB)
" MEMBER.
NWFP SERVICE TRIBUNAL -

///&%/72‘ . PI?SHAWAR

(MUHAMMAD UMAR AFRI DIy -
MEMBER."

.0




are

.
.
v
e -
. -
. .

an{JJ/,z,,rJ

————— o a s e

.
.
'
.
.
.
. “' .
PRISVEN L
‘z. - s
3 .
.
Tl M
I . .
',.!-
ey
T .
N ' e
. .
.ol .
i ® ~ N

“'vJopoT

e

Lt’ 2811.112001

W LJ..MJ.-/JJD

‘Iﬁwﬁéﬁﬁﬁth

i ETEHEL




. , - ' . -
——ry . - . N . . - )

T THE & QE‘ZWER PAP;&H’E’UNKHWA SERVICE TRIBUNAL PESHAWA fé '
M : -

Service Appeal No 498/2018

Date of Institution .. '10'044'20‘18 '
" Date of Demszon 24 01.2022

5 ,: n o o

himad S/o )her .»;fsdd R/o \ullage Kokara; Swat, Ex-Constable No. 1834

) U ljcl

intrict Police Swat, (Appellant)
VERSUS | |
Cigtrics Police ’\r’ ce*, Swat and otherg.: ' R (Res'bo-nden'ts)_
e Saifl Kamal, " :
SLUOCATR . For Appellant
od wiSnah, o o
Jepuy District Atorney - -« Forrespondents
TAMTAREEM © . .. CHAIRMAN . |
fr“ﬂrhw,{ ZIR D MEMBER (EXECUTIVE)
“ FIGGMENT o | |
\'!"‘L? E—“P'“Eifwil“xﬁ‘” Wﬁ?ER MEMBER (E):- T"zls smgle judgmenr

- zmall dispose of the lrs’rant semce dppeal as well as the connected Serv:ce Appeai
bezring 1\Io 5 ’1/?018 tltled "Aamir Shah Versus Dlstnct Police . Off icer, Koha* and

o others? , 3S common questnon of law and facts are mvolved therem

(Aeiaf facts er ihe fase ale that the'appellant wh:le servrng as constable in
Lodice crepan:n;ent wWas proceeded agamst on the Lharges of absence and was N
i mat =.« dlemlssed f fom sewuce vsde order dated 21 02 20009. Fee!:ng aggrleved '
she 15""3L|laﬂ£ fi led departmental appeal dated 20- 03 2009 whlch was - not,
;g,ondcd Qubsequ nt ;ppeal was submrtted to respondent No 2 WhICh was

,.|

ed zde order dated 12 03 2018 hence the. mstant servrce appeal wrth.




srayers that the rmpugned orders dated 21 02- 2009 and 12 03- 2018 may be se _?

aside and the. appeliant may be re- mstated in-service wrth all back benefi ts /

03, Learned rounsel for the appellant has contended that the appellant was
~dismissed from service on the charges of absence but absence of the appellant "
was not willful but was .due to compelllng reason of terrorlsm that a- large
numiﬁr of p0|lce personne! had cleserted therr JObS due to threats of Talrban who_ :
wera' agam re-instated ll‘l service vide orders dated 30 11-2010 15 03 2017 and
I13-00-7 217, but case. o‘r the appellant was: not con5|dered posrtlvely, that thls' o

r.bunal in numerous cases has already granted rellef to the srmrlarly ‘placed |
—'Mp!ﬂyeﬂb and.the appeliant is also requestrng for the same treatment under the'-
srinciple of coasrctency that absence of the appellant was not wrllful Wthh does
adt constitute 'gross mrsronduct ard the penalty SO awarded is harsh which does
not t:)rn“nensurate Wlth gravrty of the gurlt' that the rmpugned order was lssued
Mth retrospective erfect, wh:ch is void ab :nltro that no codal formalrtres were |
Fifited and the anp llant has not been treated in accordance wrth law, hence his ,

ghis secur,cd undes the Constltutron has badly been vrolated

74, Learned -De'pn’c'y District Attorney for the respondents has contended that A
e 3 apellantwas proceecled against. on the charges of willful abs'ence‘from duty,
»hereloz Y proper departmental proceedrngs were. |n|t|ated agarnst him, WhICh :

1rl*“|a ar~d into h-c removal from’ serv:ce under RSO 2000 ‘that the appellant file

—

- Jdepartmental appeal with a consrderable delay, which was rejected' being barred

o ' L N
ov time;-that numerous‘ othet ofﬁcials were re-instated snto service but every case
e .
has ks own merits, /yhereas the appellant was' awarded pumshment for his own .
-:onduct; that final show cause nohce was also served at his home address; but
“he appellant did not l:ur;n up, hence h? was proceeded in absentla’.
- 05, We have heard learned counsel- for the ‘parties and have perused the

CRCnd.




-136. Placed before us is case of a police constable who alongwrth many other‘ f
olice personnel had deserted therr ]obs in the wake of lnsurgency Police
department had constltuted a commlttee for cases of desertlon and keeprng in

vlew “humanitarian - aspect, - re-mstated such Rersonnel lnto servrce in large’

aced zmployee S had been re- mstated on the recommendatlon of the commlttee )
constituted f0| the purpose Vlde another order dated 07-02 2012, batch of
aa.otner i2 e nplovees had been re—mstated in servuce Yet‘another order dated |
"15-03- 2017 would show that srmllarly placed employee had been re‘instated upon' |
" his revision oet:tron on tne ground of length of hrs service and Cause of terronsm
Uther cases of similar nature are avarlable on record which would suggest that |
the pr ov;nual goveznment had taken a lenlent view keepmg in vrew the pecullar
~'Ilz(‘Ul"'L,IaﬂC“‘S in the area at that partrcular time. Even thls tribunal has already
aranted rellef in similar nature cases under the prmcuple of consnstency Appellant
is also one. among those who had deserted |’llS jOb due to threats from- terrorrsts -
'_.Luaucn at- t'rat pa*‘tlcular tlme Was ) perturb as how to proceed such large

_mnner of cases of desemon for whlch publlcattons were made m newspapers

ence the pr oceedlngs 50 conducted in such like cases were not in accordance

.

P4 WAL

- ;_ux—\ﬁ“ :

with faw. In the rnctant case no regular lnqwry was conducted ‘nor any charge
sheel/statement of alleoatlon ‘was served upon the appellant and the appellant
W3S fonuemned unheard and whlch shows that the appellant was summarlly

© Dy aceedcd wrthout adher mg to the.method prescnbed in law

07. . We are also mlndful of the quest:on of lrmltatlon, but since the rmpugned

order was passed wrthout proper Iegal process and when’ an adverse order is
ﬁassed WlthOth fulnlllng the legal rormahtres such order is voncl and no Ilmrtatlon

NS against voud order Strll another reason: exists for condonatlon of delay that'

he mpugned order was lssued with retrospectrve effect bemg v0|d ab initio.

number. Placed on record is a notn“ catron dated 30-11- 2010, where 253 sumrlarly' o



C /7

Ud. . In view of the- sﬁuauon mentioned above and keeplng |n vnew the principle

< consi tency we are mclmed to partlal!y accept the lnstant appeal as well as the

' -unneczed service . appeal by convertmg the maJor penalty of dlsmrssal from

s2yvic ce’ mto mmor penalty of stoppage of mcrements for two years. The

inter uermg period is treated as leave W|thout pay. ReSpondents however are at

Uuerh o conduct de-novo inquiry. as per mandate of Iaw lf they SO deswe Partles _

are left to bear then own costs r‘lle be consngned to record room

AT SEFAN TR TFﬁ:’EtN) - " (ATIQ-UR-REHMAN WAZIR)
o CHAIRMAN PR . MEMBER (E) .

Servics 3
Peshavyay
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BEF ORE THE KPK SERVICE TRIBUNAL PESHAWAR

20

~APPEALNO. & porg

Noor—Ul Amln EX~ Constable No 75/RR N e e LEES
- Distt: Swat. . . ke IR : NUZ’ _]%j /
eeenn EETPT . e, (Appellant)
| - VERSUS. |
I. The Reglonal Police Ofﬁcer Malakand Saldu Sharlf Swat
~ The DlStl‘lCt Police ofﬁcer Swat. -
- e l...L.’..L,A.(_Réspohden@) 3

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE ORDER -
- 29.11. 2017 WI-IEREBY THE DEPARTMENTAL APPEAL
" OF THE APPELLANT AGAINST THE:ORDER: DATED
12.10.2009 'HAS BEEN REJECTED FOR NO GOOD h
' GROUN])S .

- PRAYER:

| i vy THAT ON ACCEPTANCE OF THE INSTANT SERVICE.
v%._‘. NP APPEAL _THE - ORDERS DATED .29.11.2017 AND

>';('>—[r’) 1210 2009 MAY PLEASE BE SET ASIDE AND THE
L APPELLANT MAY'BE REINSTATED IN TO SERVICE
-~ WITH ALL BACK AND CONSEQUENTIAL BENEFITS.
[ smmies g, ANY OTHER REMEDY WHICH * THIS AUGUST
Y TRIBUNAL DEEMS FIT AND APPROPRIATE THAT
5 .. MAY ALSO BE AWARDED IN. FAVOUR OF' N

i&:""“f .r ¢ APPELLANT.




f L . - * . . .
3 - - . i

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR /

Serv:ce Appeal No 5/2018 "

‘Date of Institution =... . 28.12._2017 .
Date of Decision .. ~.28.01.2022 -

Noor-Ul-Amin, Ex-Constable No"."i7‘5/RR Distt: Swat.

(Appellant)v B
VERSUS
The Regtonai Police Offlcer Malakand Saldu Sharif, Swat and one another
; : (Respondents)
“Uzma Syed, . . | S o
. Advocate -~ - - " .« ., . ForAppellant- -

S Noor Zaman Khattak, o . . :
District Attorney S ~ "For respondents -
AHMADSULTANTAREEN .. = CHAIRMAN. .

o ‘ATIQ-,UR-REHMA,N WAZIR - .., MEMBER'(EXECUTIVE) :

‘\‘\e/J '> . : S

JUDGMENT

ThIS szng!e ]udgment

, shall dlSpOSE‘ of the mstant servuce appeal as well as- the followrng connected.

B servzce appeals as common questlon of Iaw and facts are mvolved therem -

1. Service _Appeal bearing No. 6/2018 titled Nizam Khan
2. Service Appeal bearing No. 7/2018 titled Saeed Ullah

‘3. Service Appeal bearing No. 8/2018 titled Ubaid Ullah™ -

02. . Brlef facts of the case are that the appellant while servmg as Constab!e in
~Pohce Department was proceeded agamst on the charges of absence from duty
and was ultsmate!y dlsmissed from serwce vnde order dated 12-10- 2009 Feelmg _ | g

aggneved the appellant fi Ied departmental appeal whrch was, reJected v:de'

. 4



order dated 29- 11 2017 hence the mstant service appeal with prayers that the
lmpugned orders dated 12-10-2009 and 29- 11 2017 may be set aside- and the_ '

appellant may be re-lnstated in servnce wrt_h all bac.kr beneﬁts.

03. Learned counsel for the appellant has contended that the appellant has'
not been treated in accordance with law hence his rtghts secured under the Iaw .
had _badly been wolated that the |mpugned order has been passed in VO|[thﬂ of 4_
mandatory prov15|on of law, hence such order is vond and |llegal Rehance was

“placed on 2007 SCMR 1129 and 2006 PLC CS 221; that departmental appeal of -

the appellant’ was re]ected being barred by time, but smce the rmpugned orderis

. void, hence no I|m|tat|on would run agalnst v0|d order Rellance was placed on
‘\“
4015 SCMR 795; that delay if any is “condonable if delay already condoned in

|dentical cases. Relrance was placed on PLD 2003 SC 724 'and 2003.PLC CS 796,

P,

that this trlbunal in szmllar cases has already granted condonatlon of delay and
' granted relief, hence the appellant is also entitled to the same under ther'

pnnc:ple of consustency, that the appellant has been drscrlminated as othe: |

| . police offi cials, who were drsmlssed wrth the appellant have been re- instated,

\/\/ wherea’s}he/a@ant has 'been denied the same treatment,

! 04, Learned District Attorney for the respondents has contend,ed that the -
appellant willfully absented himself from lawful duty without permission of the
. competent authority, ‘hence he was issued with charge'shetat/statementof;

altegation and proper mqurry was conducted that desplte repeated remmders | ‘

the appellant did not join the dzscupllnary proceedings; that rlght from the date of
N h|s absence i.e. 06-01-2009 tlll his order of dismissal i.e. 12-10- 2009; the
appellant nelther reported his arnval nor bothered to Jom mqusryproceedmgs

rather remain dormant which clearly depicts h|s dlsmterest in his official duty; ..

i | that after fulf llment of alt the codal formalrtles the appellant was awarded’ ma]or

. punishment of dlsmlssal from service in absentla that the appellant preferred o
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-
departmental appeal after lapse of 8 years, Wthh was rejected belng barred by
Ww

time;.that stance of the appellant being devord of merit may be dlsmlssed

———
»~

05. " We have heard 'learn"ed c_ounsel for the parties and have perused the

record.

1

06. . Placed before us is cases of police constables who alongwrth many other R

‘ pollce personnel had deserted therr ]ObS in the wake of i msurgency in Malakand‘

' drvrsron and particularly rn Destrrct Swat Pollce department had constltuted ‘a

commlttee for cases’ of desertion and taklng humanltarran view, re- mstated such’
personnel into service in Iarge nurnber Placed on record is a notn" ication dated

01 11- 2010 where 16 srmilarly placed employees had been re- lnstated on the.
recommendatuon of! the _committee constrtuted for the purpose Other cases of |
similar nature have been notlced by this - tnbunal where the provrncral. |

government had taken ‘a lenient view keeping in view the pecullar circumstances

in the area at that partlcular tlme and re-instated 'such deserted employees in

© service after years of thelr dismissal. Even this tnbunal has already granted relief

in simil ature cases on the pnncrple of consistency. Appellants are also -

amongst those who had ‘deserted thelr jobs due to threats from terronsts

| Coupled wrth this are dents in the departmental proceedmgs which has not been ,

conducted as-per mandate of Iaw, as the appellant in case of wrllful absence was

' required to be proceeded under general law re Rule-9 of E& D ‘Rules, 2011,

Regular inquiry is also must before rmposrtlon of maJor punlshment of dismissal.

from servuce whlch also was not conducted

07. .-Cons"equently, keeping-in view the principle of cons'lstenc'y, the rmpugned :

orders are set as:de and the appellants are re- lnstated in- serv:ce Smce the

‘ appeals are dec:ded ‘on technical grounds more 0] whrle keepmg in" view the

conduct of the appellants they shall not be entltled to any of the back benefts -

| hence the absence penod as well as.the mtervenrng period durmg wh:ch the -

: appellants has not performed duty shall be treated as extra ordlnary leave
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_ W|thout pay. The department is at Izberty to conduct de-
appeHants in accordance W|th law. Partles are Ieft to bear thear own costs File be

‘ consngned to record room. -

ANNOUNCED
28.01.2022

(ATIQ UR-REHMAN WAZIR)
MEMBER (E) -

 (AHMAD SULTAN TARE
. CHAIRMAN

novo mqunry agamst the |
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. District Police: Officer, Swat and others,

et b b
) o o S o ) ) 9&\\&“&’ J&l’“
DEFORE iﬂ“ﬂ‘tf' VHYBER PA HTUNKHWA SERVICE TRIBUNAL PESHAL 2§

Sennce Appeal No. 508/2018

Date of Instttutaon ' 11‘.04.2018'
" Date of Dec:smn 24.01.2022

Muhammad Ayub S/o Sher Al Khan R/o Navay Kalay Mlngora Swat, Ex-ConstabIe
_No. 1460, PS, Imam Dhery, Swat . - .+« (Appellant)- o

.~ VERSUS

. (Reapondenta)'

Arbab Salfui l<amal A .
Advocates ' S .. - ForAppellant _

Asit Masood Ali Shah,

" Deouty District Attern‘eyA e “For respondents
SHHAD SULTAN TAREEN - CHAIRMAN

STIQ-UR-REMMAN WAZIR - ... .'MEMBER (EXECUTIVE) g

MAN WAZIR MEMBER E):- Brief facts of the case are "
that irm appellan't wh:le serv:ng as Constable in Police Department was
sroceeded agamst on the charges of absence from duty and was ultlmately

| dis mssec from service Vlde order dated 21 02 2009 Feelmg aggrleved thef‘
ap; Jeaiam nled depai}sntal a@ dated 20-03- 2009 wh1ch was rtléjected vide

de-r dau.d 18-09- 2017 The appelﬁf‘ led\rewsmn petitlon dated 27-09- 2017
_wh.eh was also lejectea vide. order dated 03- 10-201 commumcated to appeilant » -

on 20-0 -2018 Hence the lnstant service appeal W|th prayer{that the nmpugned

N -
>

o dcrs dated 21 02-2009, 18- 09 2017 and 03-10- 2017 may be set a5|de and the

appeilant may be re-instated in serwce W|th all back benefits.
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2 Leamed counsel for the appellant has. contended that the appellant has

=

&
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o

been teated in accordance wrth law, hence hrs l'IghtS secured under the '
Constitution has badly been v:olated that the lmpugned order is agalnst law,
(LS and norms of natural Justrce therefore not tenable and Ilable to be set

side; that abscnce of the appellant was not wrllful but was due to. compellmg.

<Y

‘reason of terrorism in the area and whlch does not constrtute gross mlsconductj l
ama'hng ~r.ajor penalty of dlsmlssal that the penalty 50 awarded is harsh -which
does not corn“nensurate wrth gravrty of the gullt that the appellant has been

i nmmated as srmllarly placed employees were re- rnstated but case of the~ -

appellant was not considered:

_c._rned Depu“y Dlstrlct Attorney for the respondents has contended that_‘

\

h appcllant vwllfully absentecl himself from Tawful duty and d|d not turn up

r‘estalte neated summons that the appellant whlle posted at Irnam Dherl check .

Police Statlon Kanjo absented hlmself wrthout perml sion of the cornpetent

4 _eanonw vrdc daily” dlary No 11 dated 17 10 2008; that the appellant was lssued

) _chalge sne t/statement of allegatlon and proper inquiry was conducted that the -

Y "'Ln; el[ant was summioned repeatedly but e “did not turn up, hence he.'was :

ok oteedcd ex- par“e that after fulfillment of all, codal formalltles the appellant
was awarded wuth major pumshment of dlsmlssal from service wde order dated 2-

2-2009; J’rat the appellant filed departrnental appeal wrth delay of more than'

_seven year, whlch was consrdered but was reJected V|de order dated | 11 09-2017 -

[__

baing barred by time. ‘ ' : L o ‘_

W

04 We have heard téamed counsel for the partiés and have. petused the

record.

Placed before us is case of a police constable who alongwith many other

- ...;L'espolice erso nnel had deserted’ thelr }obs in the wake of lnsurgency in Malakand -~

alv'sron and pamcularly ln Drstnct Swat. Pollce department had constltuted a

committes for cases of desertlon and taklng humanrtarlan v:ew re~rnstated such
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- Parlies to bear their own- costs. File be consigned to record room

P

d . . . .
nnel into. servrce in targe number Placed on record rs a notrf cation dated"

‘ .‘30 11- ?OLU where 253 srmllarly placed employees had been re-rnstated on the
‘ "ecowmen-:latlon of the committee constltuted for the purpose Vlde another
- order daterJ 07 02 2012, batch of another 12 employees had’ been re~|nstated in

' sefvice. Yet another order dated 15- 03- 2017 would show that srmrlarly placed

ambloyee rzad been re-lnstatecl upon hlS revrsron petltion on the ground of Iength'
of his service and thr eats from Talrban Other cases of 5|m|tar nature are avaltablev_ :
ord, which would suggest that the provrncual government had taken a

nleat vrew keeplng in view. the pecullar crrcumstances in the area at that

-‘33rr.cula. ame Even this tribunal has already granted rellef in srmllar nature

’.

ases on the prlnc:ple of consrstency Appellant is also one: among those who had .

“ted his Job due to threats from terrorlsts Coupled wrth thrs are dents in the

| departy nertal pr oceedlngs whtch has not- been conducl:ed as per mandate of law,

as the ap; )ellant in case of W|llful absence was requrred to be proceedecl under.

'u_neral iaw i.e. Rule~9 of E& D Rules 2011 Regular mqmry xs aiso must before

rmposzuon of majot punlshme_nt of dlsmlssal from servr'ce,-which' also was not

conducted. ‘ .'
5. I view of tl“P situation mentloned above and keeplng in. view the pr,nrrple
of co sistency, we.are rnclmed to partrally accept the instant appeal by convertlng

the major oenaltv of removal from service |nto minor penalty of stoppage of

rcrements for two yeais The rntervenrng penod is treated as leave \lvrthout pay

-

:-LO!.."O.&Z :

a . :\

A
(AHMAD SULTAN TAREE T2
CHAIRMAN = &0

v - (ATIQ-UR-REAMAN WAZIR)

awa - MEMBER (E) .
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%%W. than he performed his dutles up o the entlre sattsfactlon of rus -

1k _entasteematly | A@eel)lmwt

Veonveded e | 200w, 9
"+ BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR;«‘“""":""‘-,_.;

-l SN

(Servnce Appeal No M‘Z% /2017) - {l b

" Ex- CODSt‘lble Mombn Khan R/O badeen Payan Post oftlce
Gulbclla tehsnl Dlstl ict Peshawar No 5308

" Appellant
. B ‘- '_ ’ | .08 l}y‘f\z t? |],!\ng?‘i vy i
VERSES Lo T i
. . . b wvw T 5:53
1. Inspector General of Pohce, KPK Peshawar : - mted Zéﬁéi 20/,
2. Deputy Inspector General of police, Pcshawal :
3. Supermtondcnt of Pohce, HQ Peshawar

%

Respondents .

Service Appeal wzder sectzon of the KP Servzce trzbzmal '

Act ] 974 Aoamst the zmpugned or(ler daterl 09 07. 20]3 wlzc'rcby '

eit

the appell(mt was. removed from servrce Agamst which he f led
. Depm tment appeal .on 02 08.2013;- wluclz ‘was re]ected on
16.03.2017 copy of was recezved by the appellant on15. 05 201 7.

PRAYERS:

B

- On .acceptance of the instant . servlce appeal this- honourable'.
‘tnbunal may gracuously be pleased to set asrde both. the lmpugned
order of respondents No 1 dated 16. 03 2017 (whereby he maintained
the order of removed from service) .and - respondent ‘No.3 dated:_.'
09. 07 2013(whereby he. removed the appellant from his legal

servnce) and re- mstant the appellant with all back beneﬁts A r‘;, NI

| RESPECTFULLYSHEWETH S ' R

E Fact giving rise too the present appeal is as under

o-dBY  That. the appellant was a

| phointed. constatlle in year 2008 and since”

Ksaln ) superior

- 2. That the appellant in the year 2012 also passed ellte course WhICh

| © . show devotlon and dedrcatlon towards duty on behalf of appelldnt

Pagelof3




Servrce Appeal No. 488/2017

o ..... Date of Instrtutron 22.}05.2017"; -
~ Date of Deaszon 01,02,.2'022

. Ex- -Constable MonLnn Khan R/o Badeen Payan Post Offi ce Gulbella Tehsil Dlstrlct
' Peshawar No. 5308 _ (Appellant)

: VERSUS

Inspector General of Pollce Khyber Pakhtunkhwa Peshawar and others
(Respondents)

Uzma Syed & Javed Iqbal Gulbela .
Advocate '

-~ For A\ppellant
Muhammad Adeel Butt,

Additional Advocate General For ‘respo_ndents '

" AHMAD SULTAN TAREEN .. ..  CHAIRMAN
ATIQ-UR-REHMAN WAZIR. ... . MEMBER (EXECUTIVE)

JUDGMENT

; o ATIQ-UR-REHMAN WAZIR MEMBER (E):- Bnef facts of the case are

I that the appellant whrle servmg as Constable in Polrce Department was proceeded .

‘agamst on the charges of absence from duty and was ultlmately dlsmlssed frorn

l serv:ce vrde order dated 09- 07-2013 Feellng aggrleved the appellant filed
], 'departmental appeal dated 02:08- 2013 whlch was reJected on 02 11 -2016. The

| - appellant frled Rev15|on Petition dated 13- 01- 2017 wh:ch was also re}ected vide

i order dated 16- 03 2017 hence: the instant servrce appeal W|th prayers that the
| lmpugned order dated. 09 07 2013 02-11-2016 and- 16 03-2017 may be set asrde

'Aand the appellant may be re-mstated ln service wnth all back benefi ts

-02.

Learned counsel for the appellant has contended that the |mpugned
r?"'s

\ ‘-', . orders are agamst Iaw facts and norms of natural justlce therefore not tenable - N




dated 09 07 2013; that the a 'eIIant ﬂled d

- with. law hence his. nghts secured under the Constrtut:on has badly been violated;

g _"'that no proper mqunry was. conducted and the appellant was not assocnated with

due to lllness of the appellant that the penalty so |mposed is harsh which does‘

not commensurate wlth gravrty of the guilt so commrttecl

03. Learned Additional Advocate General for the respondents has. contended

. and- llable to be set as:de, that the appellant has not been treated in accordance _

:proceedmgs of the mqu:ry, that absence ‘of the appellant was not willful, but was

that the appellant dellberately absented himself from Iawful duty for abgut f ive

months and 23 d,ays wsthout permrssron of the competent authorlty, that upon -

allegatlon of absence the appellant was served wrth pr0per charge

sheet/statement of allegatlon, that separate rnqunrles for - lntermrttent absence

were conducted and upon recommendatlon of the rnqurry ofﬁcers the appellant

was |ssued finz

howcause notrce but the appellant falled to respond to the

he ‘was awarded Wlth maJor punrshment of dzsmlssal from service vzde order

.

_ barred by time for almost two y jéﬁjﬂiﬂyg__nlontl'ls that the appellant ﬁled'

‘ rewsron petition, WhICh was also rejected belng barred by tlme

04.  We have heard learned counsel for the partles -and have perused the

1

record; © . ' . S

‘OS.' Placed on record is charge sheet/‘statement of allegatlon contamlng-

allegatlon of absence from duty. Record is srlent as- to whether such charge sheet

was served upon the appellant or othelwlse but’ the appellant was- dlsmlssed'

~ from servrce vide: order dated 09- 07-2013 Recorcl would suggest that neither any.

‘--:'proceedrngs The appellant in the f rst place was ' not afforded opportumty of

defense as the appellant was not assocrated Wlth dlSClpImary proceedrngs, as he

cause. notrce that the charges of willful absence proved agamst him, hence-

_lnqurry was conducted nor the appellant was assocrated wrth proceedlngs of the: B

'rnqurry, thus the respondents sklpped 2 mandatory step in dlsoplmary’



I

oy

was - proceeded vagainst in. absentla. The Supreme Court of Pakustan |r'
: ]udgrnent reported as 2008 SCMR 1369 has held that in case of i :mposmg 0
penalty, the pnncrples of natural Justlce required that a regular mqulry was t
conducted in the matter and opportunlty of defense and personal hearlng Wi
be provrded to the civil. servant proceeded agalnst otherwnse crwl servant W
'be condemned unheard and maJor penalty of dlsmlssai from service woul(
lmposed upon h|m wuthout adoptlng the requlred mandatory procedure resu |
in mamfest lnjusttce The appellant was not treated as per Iaw as in cas
jwnlll’ul absence the appellant was required to be proceeded agalnst under RL

of E&D Rules 2011 but the respondents acted in arbltrary manner and dlsml

the appellant wuthout adhernng to the method prescnbed in law

.

06. The appellant was not gu1ity of ch _’a’rg_e s of gm&ms@mw

-;\tllgl‘_e_rj'.dff hence, quantum of the punlshment needs to be reduced. Rehc

ed on 2006 SCMR 1120. The appellant has admltted hlS absence but S

absence was not wsllful rather due to hlS |llness and the appellant has taken s
stance in his departmental appeal Wthh was not taken mto consrderat'_

absence on medlcal grounds even wrthout permlsswn of the competent authc

' does not constltute gross mlsconduct entallrng maJor penalty of dlsmrssal fi

service. Competent authonty had Junsdlctlon to award any of the punlshme

' mentloned ln law to the government employee but for the purpose of ¢

admmlstratlon of - Justlce 5uch pumshment should be awarded wl'

| ‘ commensurate wuth the magnltude of the gu:lt Othen/vlse the law dealmg v

the sub]ect would lose its efficacy. Rellance is placed on 2006 SCMR 1120

: .l,, S ndimitation would run for challengmg such order., Rellance is placed on 2015 sC -

~ 795 and 2007 SCMR 834



Y

08.'" In v1ew of the foregomg dlscussmn the mstant appeal is partlall\,

) accepted The |mpugned orders are set asnde and ma]or penalty of dlsmlssal from

-servnce |s converted |nto mlnor penaity of stoppage of mcrements for two year:

_and the mtervemng penod is treated as Ieave wrthout pay Partles -are-left’ to bean |

-'the|r own costs Flle be consrgned to record room

ANNOUNCED '

.01,02.2022°

| (AHMAD SULTAN'TAREH N) R (ATIQ UR-REHMAN WAZIR)
| CHAIRMAN — ‘~.~ . MEMBER (E)
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~‘Aamir Shah S/0,Sufi Ali shah, T S‘Ltg N
.R/0 Shezkhan Kohat R
'.i: ,': D.w.:a -«LR—-LI _2‘9

Ex- Constable No 388, . - ‘ T

'Pollce Line- Kohat ........ .. o ni e e e . Appeilant
. VERSUS
District Police Officer, Kehat.
Regional Police Office, K
_Kohat Region Kohat |
“Provincial ~Po|ice'0ffice'|%,' . | o
KP, Peshawaf, . . ve vn v . . R N, Respondents ‘

i o= >¢t>< >®< >¢:>< >® ‘
, APPEAL_U/S 4 OF SERVICE TRIBUNAL ACT 1974"

. AGAINST 0.B NO 885 DATED 01 12- 2011 OF R. NO.
-01 WHEREBY APPELLANT WAS DISMISSED FROM -
SERVICE RETROSPECTIVELY OR QFFICE ORDER NO.
2400 /. EC DATED 07~ 03 2018 OF R, NO - 02

WHEREBY BEPRESENTATION OF APPELLANT WAS.
FILED OR OFFICE ORDER NO S A 1265 DATED 03- 04-:“- .

~~;..L~r‘7 2018 OF R NO 03 WHEREBY REPRESENTATION OF

APPELLANT WAS FILED' S e ‘,,;, - m rc} '

@<=>©<=‘>¢$<:>®<=>®, o

;Resgertf Iy.Sheweth'; .

L. That appellant was enhsted nn serv;ce in the year 2008 as

Constable and served the department txll the date of removal

from ser\/nce

2. “That appellant was deputed to PTC Hangu for traanlng in the year
2008 and quallfled the- same




J.‘

.and record perused

Vlde our detalled Judgment of- today, plaCed on ‘file of Serwce:

_Appeal bearlng No. 498/2018 titled “Rashld Ahmad Versus Dlstnct Police .

.Ol‘F cer, Swat and one another”, we. are 1nchned to partlally aCCept the L
mstant sewlce appeal by convemng the maJor penalty of d:smlssal from
1 servuce mto minor penalty of stoppage of mcrements for two years. The .. ’
' mtervening perzod is treated as leave W|thout pay RespOndents however“

are at hberty to conduct de-novo mqmry as per mandate of law |f they 0.

dESlI‘e Partles are’ left.to bear thelr own costs Flle be con5|gned to record

room._ '

~ ANNOUNCED
24.01.2022

(AHMAD JLTAN TAREEN) = o (ATIQ “UR- REHMAN WAZIR)
CHAIRMAN S o MEMBER(E)

1 . .%Zb/ a /‘t/‘?_ja-» ( 7" |'A "? r v“"'

]




Y SANO-_M/2018\
] T "-.w"ett:::l:::::f;;‘:
‘Rashid Ahmad S/0 Sher Zada, LT e (Secvize X 59\
R/0 Village Kokarai, Swat,. . ¢ ey 1o ML
- Ex-Constable. No. 1834, T B - Dmal.?.::—l-g‘?/g
. DIStrict Polic Swat .. 1. .. i oL - Appellarit -1 -

1. Dlstract Pollce Ofﬁcer, Swat'; o .
2. Reglonal Pollce Ofﬁcer

Malakand, at Saidu Shanf;_.

L T I ..Respondents

‘ ®< >e<L= >¢>< >¢9< >¢9
APPEAL U/S 4 OF. SERVICE TRIBUNAL ACT 1974"
AGAINST 0.B. NO. 28[ DATE:D 21-02- 2009 OF R NO '

f '01 WHEREBY APPELLANT WAS DISMISSED FROM-.
' SERVICE FROM 29-1 10- 2008 OR- OFFICE ORDER NO.
l 2503 /E DATED 21-03=—2018 OF R, NO. 02, WHEREBY

§ . . REPRESENTATION OF APPELLANT WAS FILED

T ' g . IR @'<:>¢:><=>‘¢:>’<:>Q<=>©:}'.
M . S 7] . O s .
Pﬁ_‘""a A S Do _—

RS RS e s I

/0 / b / /ZB.e_snéctfuuv sheWeth:. S

1. That appellant was enllsted m serwce m the year 2008. a,_::,_!_
: Constable and’ served the department til} the date of. dlsm:ssal

. from service. n

e s

2. That appellant was deputed to PTC Hangu for tra:mng n the year A
12008 Wthh was quallﬂed by h:m e TR

3. That on 29 10- 2008 appellant was posted at PTC Hangu but
absented from duty vide message dated 27- 11 2008
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Serv1ce Appeai No 498/2018

Dat}e__ of Institut_ion e 10 04. 2018
Dat’é :ofrDecision 24 01 2022 =

Pash:d Ahmad S/o Sher Zada, R/o Viilage Kokaral Swat Ex-ConstabIe No. 1834
Dlstrrct Police Swat. . e (Appeiiant)

VERSUS . .

.'District Poiice-Otﬁcer’,'Swat and'others’.' - o e (Respondentsj.

Arbab Saiful Kamal, o -
Advocate S 2w For Appeliant

Asif Masood AI| Shah,

. Deputy DrstnctAttorney S '.‘. - e 'I.=or r'eSponclients"
AHMAD SULTAN TAREEN' © o CHAIRMAN

ATIQ-UR-REHMAN WAZIR - - MEMBER(EXECUTIVE)

r\’/'l N

ATIO- UR-REHMAN WAZIR MEMBER (Ey-  This single judgment

shall dispose of the rnstant service appeal as well as the connected Service Ap'pea!','j '
v bearmg No 571/2018 trtled “Aamlr Shah Versus Dlstnct Pollce Off" cer, Kohat andi B

two 'others" as common questlon of law and facts are. rnvolved thereln ,

02. Brief facts of the case are’ that the appellant whlle servmg as constable |n‘ '
polrce department was proceeded agamst on the charges of absence and was
* uUltimately dlsmrssed from servrce vide order dated 21 02 2009 Feehng aggneved |
: the appellant filed departmental appeai -dated 20-03- 2009, whrch was not' .
responded Subsequent appeal was submrtted to- respondent No 2, which. was

reJected v1de order dated 12 03-2018, hence the mstant servrce appeal with .




.

: aSlde and the appellant may be re- mstated in servrce wsth all back beneﬁts e | 3 :7°

03. Learned counsel for the appellant has contended that the appellant was» .

| culmlnated mto his removal from servrce under RSO. 2000 lthat the appellantf le

prayers that the 1mpugned orders dated 21- 02 2009 and 12 03- 2018 may be set' |

dlsmlssed from servrce on the charges of absence but absence of the appellantf' '

was not wiliful but : was due to compelllng reason - of terrorlsm that a. large ‘

‘number of polrce personnel had deserted thelr jobs due.to, threats of Tallban who '

were -agaln re-rnstatedl in servrce vrde- orders dated 30-11-’2010‘ -15-03+2017 and

09-08 2017 but case of the appellant was not consrdered posrtnvely, that thlS

: _Tnbunal in numerous cases has already granted rellef to the snmllarly placed
A employees and the appellant is also requestlng for the same .treatment under the
- principle of cOnsis‘tency; that absence of the appellant w'asénot-wil'lful whichfdoes"_ .

not constitute gross mlsconduct and the penalty so awarded is harsh whrch does g

not commensurate thh gravrty of the guﬂt that the: lmpugned order was lssued_' o ‘

with retrospectlve effect, whrch is void: ab m:tro, that no codal formalltles were- o

- fulfilled and the appellant has not been treated in accordance wrth law, hence |’llS -

under th.e Constltutron has badl_y been vrolated.

04. Learned 'Deputy -District Attorney~ for the respondentshas contended. that .

 the appellant was proceeded agalnst on the charges of wrllful absence from dutv '

| therefore proper departmental proceedmgs were |n|t|ated agalnst hlm Wthh : )

departmental appeal wrth a consxderable delay, whrch was reJected bemg barred
by time; that numerous other offi crals were re-mstated lnto serwce but every case
has its own ments whereas the appellant was awarded pumshment for his own‘;'{:. -
conduct that fi nal show cause riotice was also Served at hlS home address, but‘."-'...

. ‘___\

the appellant did not’ turn up, hence he. was proceeded in absentla
05. °© We ha\)e heard lea_rned'counsel for the parties".' ahd have perused the :

record.




A

\ .

view humanltarlan aspect e mstated such personnel mto servrce in large_.-

number Placed on record rs a notlf catlon dated 30- 11 2010 where 253 samllarly' -

:06.  ‘Placed before us is case of a pohce constable, who alongwrth many other gg
pohce personhel had deserted thelr ]obs in. the wake of lnsurgency Po!rce' T

- _department had constrtuted a commlttee for cases of desertlon and keeplng ln L

_placed employees had been re-tnstated on- the recommendatlon of the commlttee'a‘ ’_‘

constituted ‘for the purpose 'Vide another order dated 07 02 2012 batch of B

‘ another 12 employees had been re- mstated in“service. Yet another order dated"

R

15 03- 2017 would show that smlarly placed employee had been re-rnstated upon_ )

his revision petltlon on the ground of length of hls dervice and cause of terronsm

" Other cases of srmllar nature are avarlable on record Wthh would suggest that.
the provrncral government had taken a Ienlent view keeping m wew the pecul:ar o

crrcumstances in the area at that partlcular trme Even thls tnbunal has alreadyi

. granted relref in srmllar nature cases under the prrncuple of consrstency Appellant

s also one among those, who had deserted his ]Ob due to threats from ter ronsts

| Srtuatlon a /th’at partlcular trme was so perturb as how to proceed such Iarge ,

o hence the proceedlngs so conducted |n such llke cases were not in accordance'-

with law. In the mstant case no - regular mqurry was conducted nor any charge‘

sheet/statement of allegatlon was served upon the appellant and the appellant

Her of - cases of desert:on for whrch publrcatlons were made in newspapers, .

was condemned unheard and which shows that the appellant was. summanly

- L

proceeded without adhering t0'-the method prescnbed in law.‘.__,,'.'_

07. We are also mrndful of the questron of Irmrtatron but sznce the |mpugned ’

passed W|thout fulfi Ilmg the ‘legal formalltles such order is vord and no: l:rnrtatuon‘:

.order was passed wnthout ‘proper qual process and when an adverse order rs_ 2

runs against void order. still another reason exusts for condonatron of delay lhait'f. .

the |mpugned order was issued wrth retrospectlve effect berng vord ab mrtro
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08. °In view of the cn‘cuatlon ment[oned above and keepsng In view the pnncupie 3%

Aconnected sewlce appeal by convertmg the maJor penalty of dlsmlssal from -

service tnto minor - penalty of stoppage of mcrements for two years. Thef.

of consnstency, we are: |nchned to partlally accept the :nstant appeal as wel! as the T —

%

:ntervenlng penod is treated as Ieave w:thout pay Respondents however are at" h

liberty to conduct de—novo mqu;ry as per mandate of law |f they S0 desure. Partles;_

are left to bear thelr own costs File be con5|gned to record room.. '

 ANNOUNCED

24.01.2022

CHAIRMAN

(ATIQ-UR-REHMAN WAZIR)_"j
MEMBER (E)
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FazalMola, - : |

' Ex- Chowkidar, - =~ 3 prary Ho. Lo
Population Welfare Department, ; %Z[é f /&77 .
Dﬂﬁ'&- T

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PES,HAW R =
f N

Serv1ce Appeal No. 8) Ei /2019 ;x {\u

!G-‘ P P'ak\’ﬁ’ o, f‘
Bb M i )&SI'M;'

bLl vac.\.- Sy

Badaber Family Welfare Centre ( FW C)

PeShAWAL, .. evenerrenercinmnnanees e Appellant

Versus

The Secretary,
Govt. of Khyber Pakhtunkhwa,

Population Welfare Department,

C1v1l Secretarlat Peshawar _

The Director Genéral

" Population Welfare Department,
. Khyber Pakhtunkhwa, . :

Plot No.18, Sector E-8, . -
Phase-7, Hayatabad, Peshawar.

The District Population Welfare Officer,
Plot No.18, Sector E-8, e : o .
Phase~7 I—Iayatabad Peshawar o

~ SERVICE APPEAL UNDER SECTION 4 OF

- THE KHYBER" PAKHTUNKHWA SERVICE
TRIBUNALS ACT, 1974 AGAINST ITHE.
IMPUGNED FINAL ORDER OF RESPONDENT ;

| m:*;m‘:“s‘sfﬁ»ﬂr : |
2206 NO. 1 DATED 29-05-2019 PASSED ON THE

61 5

Respectfully Sheweth,

Facts giving rise to the presént- appeal are as under:

‘ DEPARTMENTAL APPEAL OF THE
APPELLANT _ AGAINST THE [MPUGNED
ORIGINAL ORDER OF DISMISSAL FROM
'SERVICE DATED 20-02-2013. | o




I I\H YBER PAKHTUNKHWA SLRVICE TRIBUNAL : '
A | 'PESHAWAR. Y §
: Service Appeal No. 859/2019 '
.i - BEFORE: - MRS. ROZINA RE'HMAN : MEMBER )
: “MISS. FAREEHA PAUL . MEMBER(E)
l Fazal Mola ﬁx- Chowkidar, Population Weifare' Department, Badaber ‘l‘?amily
Weltare Centre (FWQ), Peshawar. » ‘ ' o Co
B ‘ : . - (Appellaht)
L | : Versus
. '!. Sccnetmy Govt. of Khyber Pakhtunkhwa, Populatlon Welfare Depqrtment Cw:l‘ :
Secretariat, Peshawar. ,
2. Director Gener al Populatlon Welfflre Dep‘\rtmeut, Khyber Pakhtunkhwa, Plot Ce
; |+ . No. 18, Sector -8, 'Phase-7, H‘ly‘ltabad Peshawar. o
- ’) District Popul'mon Welf‘lre Officer, Plot No 18, Sect01 E-8, Phase-7 quatqqu ’

Peshawar
. (Res;mmle,nts).

C M, Ashral Al Khattak
Advocale
Mr. Muhammad Adeel Butt _ ,
Addl. Advocate General - For respondents .

’ - ) .

For appellant

Y Pate of Institution............ ..27.06.2019 -
e Date of HEAriNZ. . .vvvvvvevrerreerarnes 01.06.2022
P " Date of Decision............ '.‘......;...01.06.2022
o . JUDGEMENT

FAREEHA l‘AUL M FMBER (E): The service appcal in hand has been msmuted undcn

Sutmn 4 of lhk. Khyber Pakhtunkhwa Sewnce Tribunal Act, 1974 agamst the xmpugned ‘

m'dujdurcd 2().() 2013 whereby the appellant was dismissed from’ SBIVICC “and order

dated 29.03.2019 whereby his -departmental appcal was re.;ect(.d.

2. Brief facts' of the case, as given in’ ‘the memorandum of apneal are that the.

- apm}luht was appmnlui Chowkidar in thc. lespondent clcp'n‘tment on 17.03. 2001 On

06.11.2010 an FIR was lodged against him and other male family members under..

Sections 302/324/34 PPC. He voluntarily surrendered before the - police and was ‘sent




belSind the bar. He was released on bail vide order dated 22.06.2014 and reported for duty
where "he was informed that he had been dismissed from service . vide order. dated
20.02.2013. After obt’unmg a copy. of the 01de1 he submitted departmental appeal on

24.1I.2()I4 for 'rc;mtz\'lunent on which the Director Genexal Populalmn Welfare

nominated the Assistant Dueetm (Admn) on 17.03.2015 to mquuy into the appeal and-

submit report within for lnlght Repont was submxtted on 06.05. 2015 Case Iile is silent

aboul the proceedings after the submission of inquiry report. In the meantime the

d]'ﬁpk_lldnl was d(.qulttc,d hom the charges levelled agamst h]m vnde _;udgemem ot

 Additional Sessions Tudge VI, Peshawar dated 12. 012019 based on whlch he submltted R

an uhplicat_iqn dated 04 03. 7019 to the Duector General Populatlon Welfare for hlS .

reinstatement but il‘ was filed vide letter dated 29.05.2019.

3. . Respondents were put on notice who submitted written replies/comments on the

Cappeal. We have heard the learned counsel for the appellant as well as the Assistant

Advocale General and perused the case file with connected documents minutely and

thoroughly.
4. f.curned counsel  for dppellfmt invited the attention of the . tribunal to the

recommendations of the inquiry report dated 06. 05.2015 which interalia ploposed

reinstatement of appellant into service w.e.f the date of dismissal from service and treat

the period of his.absence as leave without pay. It was contended by him that no.written
order was’ passed on that recommendation and the appellant was verbally informed that -

“he would be reinstated after decision of the pending criminal case against him but it was

fot done and his application was filed vide the impugned letter dated 29.05.2019.

S The tcarned Additional Advocate General contended that the appellant remained

absconder for 04 years from 06.11.2010, the time when FIR was lodged against him till

his surrender on 20.11.2014, which was enough to take action against him as was taken

1

by his competent authorities.




L

"ot Dll‘CCtOl General Populatlon Welfare by the Assistant Dlrector (Admn) proposed hlS-

~re1nstatement in service w.e.f date of his dlsmrssal When the Addltronal Advocate'

6."  From the arguments presented by the learned counsel for appellant, the éarned | t’ g B

. Additional Advocate General and record available before us, it is clear that appellant was

_ ' -

involved in a criminal case whrch was decided by the court of Addrtlonal Sessions Judge

- VIII, Peshawar and he was acquttted from the charges levelled agamst him. Perusal of the

record further teveals that the. appellant was not proceeded agamst under the Government

Servants (E&D) Rules 2011, before awardmg major penalty of dismissal from service i.e

‘no formal mqulry was conducted ‘However, an mquzry that was conducted on the orders

Genelal was asl\ed about the action taken as a result of that 1nqu1ry he could not respond

Tlus shows that no action was taken on’ the recommendattons of the 1nqu1ry officer. On

“the other hand the applwat:on for reinstatement submxtted by the appellant aﬁer his

o ﬂcqurttal nom cnmmal charges was ﬁled by the competent authortty

7. In view of the facts narrated above, we allow ‘the appeal and set aside the

1mpugned or ders dated 20 02. 2013 and 29.05. 2019 and dlrect the respondents to remstate '

ﬂppellant trom the date of his dismissal. The perrod of his absence is treated -as leave

without pay. Parties are left to bear their own costs. Consrgn.'

8. . Pronounced in open court in Peshawar and given under our-hands and seal of the

Tribunal this 1* day of June, 2022. A

 (FAREEHA @L)
* . Member (E)
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[Supreme Court of Pakistan] | _ ' P \?\A(“’b* + QMG C{:) ‘ q q

Presel;t: Tassaduq Hussain ;Ii!lani and Sarmad Jalal Osmany, BA | .. | ’ ’-'
- SECRETARY, GOVERNMENT OF PUNJAB and others---Pe-titioner’s

Versus ' S

- KHALID HUSSAIN HAMDANI and 2 otliers—Respondents

™

Civil Petitions Nos. 1708-I. t0 1710-L of 2012, decided on 19th F ebruary, 2013.

L3

(On appeal from the Jjudgment dated ]6-5-201.2 passed by the Punjabl Service Trilbimall_', Lahore in
Appeals Nos. 1180, 1185 and 1323 of 2011). : . " ~ .

(a) Punjab Employees Efficiency, Discipline and Accduntability Act (XII of 2006j-~-

~-Ss. 13 & 4(1)(a)(v)---Negligence on part of civil servant---Quantum of unishnieﬁt---Pimishme;lt to be
‘proportional to the charge---Scope---Inquiry officer finding cwil'sgrvant to be contributory negligent and

were only charged for paying excess advances to a contractor---No charge of corruption was made a gainst
them nor was there any allegation against them of making personal gain---Findings recorded by inquiry
officer indicated that act of civil servants could be described as "contributory negligence"--~Inquiry officer

. 2.76 million which had been paid to the contractor---Competent authority issued show cause notices to
civil servants, whereafter a report was called from the Chief Eﬁgineer-»Competent authority enhanced
penalty to dismissal from service after relying on the sdid report---Civil servants were never confronted .
with the findings of the said report, which was submitted after the inquiry thus it was neither part of the
inquiry nor civil servants were given any notice of it---Enhancement of penalty by competent authority on

collusiveness with the contractor or of corruption---Additionaily, competent authority disagreed with the
recommendations of the inquiry officer without assigning any reasons---Since competent authority did not
agree with recommendations of inguir

_ 3 nury. officer, it could have proceeded in terms.of S.13(6) of.'Puniab'
.Employees Efficiency, Discipline and Accountability Act, 2006 and ¢ithe remanded the inguiry ‘to_thg,

inquiry officer or could have directed de novo inquiry, instead of enhancing punishment to dismissal from
service---Appeal was allowed, civil servants were aw,
“Tecom wmquiry officer_and findin

from contractor was sel asi 18 contractor -
upreme Court, however, observed that it would be open for the Department to take -_appropriate steps

. f = 5 -
provided in law to effect recovery from the contractor.
e

- Shibli Farooqui v. Federation of Pakistan 2009 SCMR 281; Mukhtar Ahmed Bhatti v. Director
Food, Punjab 1992 SCMR 1864; Director Food v. Rashid Ahmad and others 1990 SCMR 1446; Deputy
Director Food v. Akhtar Ali- 1997 SCMR 343 and Muhammad Ibrahim Dasti and another v. Deputy
Director Food, Multan and another 1986 PLC (C.S.) 845 ref, T

(b) Civil service---

:

~---Negligence on part of civil servant---Scopé---Punishmeﬁt. for negligence---Elements of bad faith and .

Tofll - - L - 9/30/2021, 8:50 AM



O

wilfulness might bring the act of negligencie' within the mischief of misconduct but-conduct demonstrating !

T lack of proper care and requisite vigilance might not always be wilful amounting to grave negligence to -

warrant harsh punishment, - . : . ' S l‘g‘ .
L . , ‘ - . . : .

(c) Civil service-~-

—~--Miscoﬁduct--»Punishmcnt, award of---Findings of competent authority-Interference in such findings
by concerned Service Tﬁibunal---Scope--—Award of appropriate punishment under the law was primarily
-~ the function of the concerned administrative’ (competent) authority and the role of the Tribunal/Court was
rather secondary---Court, ordinarily would fot substitute its own finding with that of the (competent)
authority unless the latter's opinion . was unreasonable or was based on irrelevant or extraneous
considerations or was against the law declared. : L

- (d) Civil serviee---

-r--I\/Iisconduct---l’llnisl-'llne_nt, award of---Purpose anid scope---Punishment to a dgli_n_que"nt public servant
. was premised on the ¢oncept of retribution, _déterrenoe.or'reformation—--While awarding punishment
' competent authority had to keep in mind the underlying object of law and the severity. of misconduct, * -

(e) Administrative Iaw---

-~--Administrative authoﬁt'yQ--Discretion, exercise .Qf-:-Scope--;Adxﬁimstrativé authority-had to exercise
discretion by applying an independent mind uninfluenced by irrelevant or extraneous considerations.

(f) Civil service-:-

" ----Misconduct--- Punishment, award of--- Punishment to be proportional to the gravity of charge---
Scope---Acts of serious misconduct might be visited with major penalty so that not only the offender was
brought to justice but also to make it an example for others-—-Where gravity of charge was of a lesser

v} degree- and circumstanges reflected absence of bad faith and wilfulness, which amounted to.mere
‘negligence, then minor punishment might be a preferred course---Award of minor penalty provided an
~Opportunity to the delinquent public servant to reform himself. - o ] s !

.- " Ranjit Thakar v: Union of India AIR 1987 °SC 2386 and Auditor-General of Pakistan V.
Muhammad Ali 2006 SCMR 60 rel. . B :

- Ch. Muhammad Hanif Khatana, Additiohal A.-G. and Arshad Javaid‘Chadhar, Deputy Director

Legal, C&W Department for Petitioners. ' B A ' : '

. Hafiz Tariq Naseem, Advocate Supreme Court for Respondent No.1 (in AC.Ps. Nos. 1708-L aI;d
1709-L of 2012). o S o ‘

Date of h‘earin'g: 19th February, 2013.

w ORDER
~ TASSADUQ IHUSSAIN JILLANI, J.-—This judgment shall dispose of Civil Petitions Nos. y
1708-L to 1710-L of 2012 as they are directed against the same judgment dated 16-5-2012 passed by the
learned Service Tribunal vide which respondents’ appeals were allowed and by reversing the order of the
Competent Authority whereby the respondents were awarded major penalty of dismissal from service and
recovery of amount specified was imposed, they were directed to be reinstated into 'service

- . - ‘ ) i ! - N . N
- 2. Facts in brief are that the respondent officers were proceeded against departmentally on charges of
misconduct inter alia on the ground as.under;-- : : :
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: "That during their posfing in Provincial Highways Division, Sialkot, they committed financial '
irregularities by making advance payments to the contractor worth Rs. 9.802 million. As 4 matter of fact,
the payment should have been made as per actual work done/executed. This advance payment, in a way,
was like makmg financial comfor( to the contractor for the items of work which were not even executed. Qé
. g
_ In view of above, they are gu1lty of inefﬁciency, misconduct and com_lption as envisaged under the
Actibid." ' : : :

3. The afore-referred charge was re]atalﬁle' to the respondent officers for the period as under:-- -
“Sr. No. | Name ' Designation ) ‘| Period
. Khalid Hussain Executive Engineer, Punjab 18-10-2005 to-
: K Hamdani _ Highways Division, Sialkot. ' 16-11-2006 _
ool Nawazish Ali Shah SDO, Punjab Highway, Pasrur with | July, 2005to-
' i - - additional charge of the work. - 25-2-2007
3. Muhammad Younis - | Sub Engineer, Punjab Highways - June 2005 to oo
Mirza _ . | Division, Sialkot _ 18-1-2007 .
4. ~  The Inquny Officer having recorded the evidence and examined the relevant matel ial came to the

conclusmn as under;--

"(1) In view of the provisions of clause 51 of the agreement and Article 4.5 (I&J) of B&R Code the
responsibility of the Executive Engineer gets lightened to some extent, but in my views he could have
performed better than he has done. It is therefore recommended that under para-4(a)(v) of PEEDA Act
2006 minor penalty be awarded to Mr. Khatid Hamdani by stopping his promotion forone year.

(2) ° Sub-Divisional Officer and Sub-Engineer are responsible for detailed measurement and are
basically responsible {or the wrong eritries of the work. Since a lot of work has been execuled by. them
T after running bill No. 18 and over payment which was: initialty Rs. 9.808 Million has been reduced to
'Rs.2.764 Million. Therefore it is recommended that under para-4(a)(v) of PEEDA Act 2006 promotion of
Mr. Nawazish Ali Shah and Mirza Muhammad Younish Sub- Engmeer to the next higher rank be w1thheld

for a period of two years.

(3) - T have checked the ledger of account of this work. It has come to my khowledge that neither
security nor any guarantee is otherwise available with the Department so as to adjust the 6ver payment of
Rs.2.764 million. Since the construction Company Messrs Tarmac Pak is the main beneficiary of this over
payment, it is recommended that this amount be recovered from Messrs Tarmac Pak if they are working in
the Department on any other prolect In other case, this amount of Rs. 2.764 million. be recovered from

them as arrear of land revenue."

S, The Competent Authouly issued notice to the responclent officers in terms of the findings in the
inquiry and being not satisfied with the assessment of the alleged excess payment made to the contractor
directed the Chief Engineer to carry out measurement of the work subject matter of the inquiry and submit
report and without contronting the respondent officers with the ﬁndmgs of the sald 1ep01t submltted by
the Chief Engineer imposed penaltles in terms as follows -

Sr. No. | Name and Desi gnation Penaltles

L Mr. Khalid Hussain Hamdani, District | (i) A major penalty of Recovery of
Officer (Roads), Vehari ' Govermment loss amount to Rs.6.598

million. (i) Major penalty of dismissal

: - from service. ‘
2. Syed Nawazish Ali Shah, Deputy Major.penalty of dismissal from service.
' District Officer (Roads), Tandlianwala. '
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3. Mirza Muhammad Younis, Sub- - | Major penalty of dismissal from service. ‘
' Engineer, o/0 XEN, Provincial _ " ?
Highways Division, Sialkot. : " _ ’ |

The learned Service Tribunal allowed fhc appeal. |

6. . Learned Additional Advocate General sought leave on the ground that the learned Service
Tribunal in reversing the order of the Competent Authority did not appreciate the evidence led; that if the

Service Tribunal Wwas of the view that the inquiry had not been conducted as mandated in law or the

respondents had not been granted hearing after the submission of report of the Chief Engineer the proper
course for the Service Tribunal would have been to remand the case for a de novo inquiry and reversing
the order of the Competent Authority in the case of seriotis misconduct is not sustainable in law.

7. Learned counsel for the .1'espondents, on the other hand, defended the impugned. judgment by
submitting that the respondent officers had been subjected to lengthy inquiry; that the Inquiry Officer
having elaborately discussed the evidence led had recommended award of minor penalties to the

~ respondents but the Competent Authority without giving any reason disagreed with it and imposed major

penalty of dismissal from service along with recovery of the amount mentioned above; that according to
the Inquiry Officer the excess payment was made only to the tune of Rs. 2.76 million but the Comipetent
Authority enhanced it to Rs.6.518 million on the basis of the report submitted by the Chief Engineer with

which the respondent officers were never confronted; that the Inquiry Officer as also the Competent -

Authority totally ignored the fact that a sum of Rs. 66 lacs ‘of the contractor was lying with the
Government which was forfeited and if there was any excess payment, the same has been made good and
that in any case learned Additional Advocate General has not raised any question of law of public
importance within the meaning of Article 212(3) of the Constitution to warrant interference. In the
alternative learned counsel added that if the Court is not satisfied with the submissions made by him the
Court may substitute the penalty of.dismissal from service with the' penalties awarded by “the Inquiry
Officer as they were the result of proper hearing of the respondents. ‘ ‘

8. . Having considered the submissions made by learned Law Officer and learned counsel for the
respondents, we find that the basic charge against the respondents was of excess advances made to the
contractor. In such like cases, there are two types of advances made to the contractor i.e. ‘mobilization
advance' which is against the guarantee before the start of the work. There is no allegation that any
mobilization advance was made. The second .advance is the 'secured advance' which is made against
material stacked at site for executing the work. The respondent officers were charged with makin g securéd
advance payments in excess. The question whether there has been excess payment or not is a question of
fact which can only be decided by factual inquiry which inter alia may include measurement of the work,
subject matter of inquiry. As held by the ‘Tribunal, only visible parts of the woik done were measured and
hidden/concealed and eroded parts of the work were not taken into account. There is nothing on record to
indicate as to why the mcasurement of launched stone work, eroded earth work and steel/high tension
wires used in the concrete work was not carried out. After going through the inquiry report and having
already given show cause notices to the respondents, the. Competent Authority called for a report from the
Chief Engineer. On court query, learned Additional Advocate-General admitted in all fairness that the act

- of the Competent Authority in calling for a fresh report from the Chief Engineer after respondents had

been issued show cause notices on the basis of the findings. of the Inquiry Officer and awardin g penalty to
the respondents on the said report of the Chief Engineer was not tenable in law. He further admitted that
the respondent officers were never confronted with the findings in the said fresh report received from the
Chief Engineer. He however, suggested that it is a fit case for de novo inquiry. ' :

9. There was no charge of corruption against the respondents nor there is any allegation of making
personal gain and the tenor of the findings recorded by the Inquiry officer indicates that the act of the
respondents could be described as contributory negligence. The Inquiry Officer who carried out a detailed
inquiry found that in making the excess payment to the Contractor even the Divisional Accountant was
partly liable on account of his omission to keep the requisite check. The finding about the said officer is

© . 9/30/2621, 8:50 AN



T e N MMM A La) aaa 1T A et et aam e e e am s v S e v

L ey ST T T LT TT . seenpoun

that he has miserably failed in the performance of his duties.” The context in which he gave this finding
would be of relevance. He observed as follows:-- _ ' : (1

"As far as the provision of Article 4.5 (I&J) is concerned it certainly provides some relief t0 the

[Executive Engineer by way of check measurement either of 24 bills or 10% of the amount paid during one

year. But this relief is not available to any Executive Engineer without any check and balance. The

requirement of Article 4.5 (I&J) of the B&R Code binds the Executive Engineer to'physically carry out

necessary check and a record thereon is to be maintained and which is to be the personal responsibility of

' the Divisional Accountant to preserve the abstract of checking. 1 could not found such a record in the

entire proceedings. Accordingly Divisional Accountant. has miserably failed in the petformance of his
duties. In addition to it higher rates of reinforcement steel of Rs.7,500 per % Kg has been allowed for *

girders whereas this rate was quoted as Rs.6,000 per % Kg by the contractor. In my earnest views this was

also the responsibility of the Divisional Accountant to watch out and not to allow any rate other than

" quoted rates by the contractor." : : ‘

With regard to the role and liability of the accused dfﬁ'cers, the Inquiry Officer came to the .
~ conclusion as under:-- : ‘ .

"In the beginning of each measurement book, there are instructions for posting. Para 3 writing of
detail measurements "should be recorded by Executive Engineer, Sub-Divisional officers, Assistant
Engineers and by Executive Sub-Ordinate (Sub-Engineer). If this paragraph is read with Article No.’
4.5(5) it becomes clear that the officer responsible for making detail measurements are Sub-Divisional
officer and Sub-Engineers. On large works, Sub-Divisional Officer is responsible for entries himself

ot whereas for small works he require to check various %oages as laid down in B&R code Article 4.5: But as
a common agreeable practice invoke(sic.) in the department, the detail measurements are recorded by the
Sub-Engineer and 100% check .is applied by the Sub-Divisional Officer. In view of this discussion it is
obvious that the responsibility of measuring works rests with the Sub-Engineer and ‘Sub-Divisional
officer. Another question needs discussion, whether thefe can be any mistake or error in recording the
measurements or not. The reply again comes from Article 4.5 of the B&R code which clearly states that
~ there may be chances of erroneous measurements but the error has been limited to 2% onl'y..In the instant
case the variation plus and minus both are there, over all impact cost wise remains within 2% of the
permission limit (if the latest position of the work is considered including work pre-audited as well as not
pre-audited). As such the intensity of wrong measurement though it is there yet it gets eased out to certajn
extent. The Sub-Divisional Officer Provincial Highway Sub-Division Pasroor and his Sub-Engineer are
therefore guilty of wrong measurements." ' ‘

10. ‘The Competent Authority, it appears, neither examined the evidence recorded during inquiry nor
appreciated the findings given by the Inquiry' Officer and proceeded to enhance the penalty by converting
v . the same into major penalty of dismissal from service and the recovery from Rs. 2.76 million as
* determined by the Inquiry Officer to Rs. 6.518 million merely on the basis of a report submitted by the
Chief Engineer after the submission of inquiry repoit and.issuance of show causé notices to the
respondent officers. If he was of the view that the finding of the Inquiry Officer qua the quantum of
excess payment was factually incorrect, he could have directed de novo.inquiry or coéuld have confronted
the respondent officers with the report of the Chief Engineer. He even did not specifically disagree with
the findings of the Inquiry Officer with regard to”the nature of the misconduct committed by the
respondent officers which persuaded the latter to recommend minor penalties. The authority enhanced the
penalty merely on the basis of Chief Engineer's report that the excess payment made was more than what
was calculated by the Inquiry Officer. There is no cavil to the proposition that the act of carelessness on
the part of a civil servant could be a valid ground to award penalty. Elements of bad faith and willfulness
may bring the act of negligence within the mischief of 'misconduct’ but a conduct demonstrating lack of
proper care and the requisite vigilance may not always be willful amounting to grave negligence to
warrant.harsh punishment.’ ' :

11.  The learned Additional Advocate-General to be fair to him did not defend the manner in which he.
proceeded and suggested remanding the case for de novo enquiry. However, since the respondent-officials
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have undergone the agony of a protracted enquiry, that course in the facts of this case may not be tenable q
more so when the entire evidence is on record. What in the aforementioned circumstances and the
evidence led should be the appropriate punishment? The award of appropriate punishment under the law o
is primarily the function of the concerned administrative authority and the role of the Tribunal/Court is
rather secondary. The ¢court ordinarily would not substitute its own finding with that of the said authority -
unless the latter's opinion is unreasonable or is based on irrelevant or extraneous considerations or js
against the law declared. ' '

12. The law provides for more than one kind of punishments keeping in view the object of such penal
provisions and the gravity of the charge in a case. Conceptually punishment to a delinquent public servant
- is premised on the concept of retribution, deterrence or reformation: In awarding punishiments, the
. Competent Authority has to keep in mind the underlying object of law and the severity of the ,misc’oﬁdu‘ct._"

discretion has to be exercised by applying independent mind uninfluenced by irrelevant or éxtraneous
considerations. In Messrs Gadoon Textil Mills v. WAPDA (1997 SCMR 641), this Court was called upon
to comment on the ambit of the discretionary power vested in an administrative authority. While analyzing
the opinion, this Court observed as follows:-- : : '

‘ "42. To make exercise of discretionary. power valid it is necessary that apart from being legal it is
also reasonable. While ‘conferring discretion on an authority the statute does not intend to arm such
Authority with unfettered discretion which may be beyond the limits of reason, and comprehension of ‘a
man of ordinary intelligence. Wade in Administrative Law has traced the principles of reasonableness
which according to him- is firmly established at least from 16th century and has quoted Rooke's case
(1598) 5 Co. Rep. 99b where the Commissioner of Sewers had levied charges.for repairing a river bank on
one adjacent owner instead of apportioning it among all the owners, who had benefited. Although the -
power to levy charge was there, it was disallowed as inequitable and unreasonable. Coke observed:--

"....and notwithstanding the words of the commission give authority to the commissioners 1o do
according to their discretions, yet their proceedings ought to be limited and bound with the rule of reason
and law. For discretion is a science or understanding to discern between falsity and truth, between wrong
and right, between shadows and abstance, between equity and colourable glosses and pretences, and not to
do according to their wills and private affections; for as one saith, talis discretio discretionem confiindit.”

This view has prevailed throughout till the modern times.

43.In Brean v. Amalgamated Engineering Union (1971) 2 QB 175) Lc;rd Denning MR. obseived
as follows:- - ' : .

"The discretion. of a statutory body is never unfettered. It is a discretion which Is to be exercised
according to law. That means at least this; the statutory body must be guided by relevant considerations -
and not by irrelevant. If its decision is influenced by extraneous considerations which it ought not:to have

" taken into account, then the decision cannot stand. No matter that the statutory body may have acted in
good faith, nevertheless the decision will be set aside, That is established by Padfield v. Minister of

Agriculture, Fisheries and Food which, is a landmark in modern administrative law."

14, One.of the most articulate judicial expositions of reasonableness in exercise of statutory discretion
in English jurisdiction is found in Associated Provincial Picture Houses Ltd. v. Wednesburry Corporation
(1948) 1 KB 223. Lord Greene speaking for the Court in the said case explained this concept in terms as
follows:-- ' ' : '

"It is true that discretion must be exercised reasonably. Now what does that méan? Lawyers
familiar with the phraseology used in relation to exercise of statutory discretions often use the words
'unreasonable' in a rather comprehensive sense. It has frequently been used and s frequently used
as a general description of the things that must not be done. For instance, a person entrusted with a
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discretion must, so to speak, direct himself ‘property in law. He must -call his own -attention to the {
matters which he is bound toconsider. He must exclude from his consideration matters which are -
irrelevant to what he has to consider. If he does not obey those rules, he may truly be said, and
often is said, to be acting 'unreasonably’. Similarly, there may be something so' absurd that no sensible
person could even dream that it lay. within the powers of the authority........ In another, it is taking
into consideration extraneous matters, It is unreasonable that it might almost be described as being done
in bad faith; and in fact, all these things run into orie another."

15. . This view was reiterated in Union of India v. Ganayutham (dead) by LRs. (AIR 1997 SC 3387)

and it was inter alia held as follows:-- .

"To judge the validity of any administrative order or statutory discretion, normally the Wednesbury

test is to be applied.to find out if the decision was illegal or suffered from procedural improprieties or was

"~ one which no sensible decision-maker could, on the material before him and within the framework of the

law, have arrived at. The Court would consider whether relevant matters had not been taken into. account

or whether irrelevant matters had béen taken into account or whether the action was not bona fide, The

Court would also consider whether the decision was absurd or perverse. The Court would not however go

into the correctness of the choice made by the administrator ambngst the various alternatives open to him.
Nor could the Court substitute its decision to that of the administrator. This is the Wednesbury test."

16. . The doctrine of proportionality is yet another principle of Judicial review of administrative actions.
Particularly when it comes. to quantum of sentence, While quashing the punishment in a Court-Martial

" case and describing it to be strikingly disproportionate, the Indian Supreme Court in Ranjit Thakur v.
Union of India (AIR 1987 SC 2386) explained the concept as under:-- ‘

"The question of the choice and quantum of punishment is within the Jurisdiction and discretion of
the Court-martial. But the sentence has to - suit the offence and the offender. It should not be
vindictive or unduly harsh. It should not be so disproportionate to the offence as to shock the conscience
and amount in itself to conclusive evidence of bias. The doctrine of proportionality, as part of the
concept of judicial review, would ensure that even on an aspect which is, otherwise, within the.

" exclusive - province of the Court-martial, if the decision of the Court even as to sentence Is an
outrageous defiance of logic, then the sentence would not be immune from corrf;ction.'{Irrationality and
perversity are recognized grounds of judicial review." ' ' ' )

17. Acts of serious misconduct may be visited with major penalty so that not only the offender is
bl"ou‘ght to justice but also to make it an example for others. This is deterrent and has reformative effect on
society. However, if the gravity of the charge is of a lesser degree and the circumstances reflect absence of
bad faith and willfulness which may amount to mere-negligence then the minor punishment may be a

- preferred course. The award of minor penalty provides an opportunity to the delinquent public servant to
reform himself. In Auditor-General of Pakistan v. Muhammad Ali (2006 SCMR 60), this Court upheld the
order of the Federal Service Tribunal wherein the major penalty of compulsory retirement was converted
into reduction in timescale by three stages for a period of two years without cumulative effect. The Court
while doing so, observed as follows:-- ‘

: . "The purpose of deterrent punishment is not only to maintain balance with the gravity of wrong

" done by a person but also to make an example for others as preventive measure for reformation of the
society, ‘whereas the concept of minor punishment in the law is to make an attempt to reform the
individual wrong doer. In service matters, the extreme penalty for minor acts depriving a person from
right of earning would definitely defeat the reformatory concept of punishment in administration of
justice." ' :

18.  The Inquiry Officer in the case in hand submitted the inquiry report to the Competéent Authority so
as to enable the latter to proceed further as provided in law: Section 13 of the Punjab Employees
Efficiency, Discipline and Accountability Act, 2006 lays down a procedure to be followed by the
Competent Authority and it reads as follows:-- '
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"13. Order to bc passed by the competent authority on receipt of report from the'_inquiry
officer or inquiry committee.---(1) On receipt of the report from the inquiry officer or inquiry committee,

as the case may be, the competent authority shall examine. the report and the relevant case material and
determine whether the inquiry has been conducted in accordance with the provisions of this Act.’

(7) ~ If the comipetent 'mthouty is satlsﬁed that the inquiry has been conducted in accmdance with the
provxswns of this Act, it shall fur thel determme ‘whether- the charge or charges have been proved against
the accused or not.

3) Whele the charge or charges have not been ploved the competent authority shall exonerate the
accused by an-order in wnlmg :

(4) -Where the Ch'ug.,t‘ 01 chatges have been proved against the accused, the competem authority shall
issue a show cause notice to the accused by which it shall-

- (a) inform him of lhe charges proved agatnst him a.nd the penalty, or penaltles proposed to be nnposed

upon him by the inquiry officer or inquiry committee;

(b) . give him reasonable oppoftunity of showing cause against the penalty or penalties proposed to be
imposed upon him and to submit as to why one or more of the penalties as provided in section 4
may not be imposed upon him and to submit additional defense in writing, if any, within seven days of the
receipt of the notice, before itself or the hearing officer, as the case may be;

©) indicate thie date of personal hearing or appoint a hearing officer to afford an opportunity of
personal hearing on his behalf; provided that the hearing officer shall only be appointed where tlie
competent authority is.of the rank of Secretary to Government of the Punjab or above..

(d) provide a copy of the inquiry report to the accused; and

" .(e)  direct the deparimental representative to appea1 with all the relevant 1ecord on the date of heamno

before lnmself or the hearing officer, as the case may be.
(5) After affording pcrsonal hearing to the accused or on recelpt of the report of lhe hearmg officer,
the competent authority shall, keeping-in view the findings and recommendations of the inquiry officer or

inquiry committee, as (he case may be, facts of the case and defence offered by the accused during
personal hearmg, by an order in writing-~

(1) exonerate the accused; or
(ii) impose any on¢ or more of the penalties specified in section 4:
‘Provided that -- - | ' | : :

() ' Whele charg g,e or charges of grave con'uptlon are proved agamst an.accused, the penalty of
dlsmlssa} from service shall be 1mposed in addttlon to the penalty of recovery, if any; and

(ii) " Where charge of absence from duty for a perlod of more than one year is provéd against the

the accused.

6) Where the Competent Authouty is satlsﬁed that the inquiry proceedmgs have not been conducted
in accordance with the provisions of this Act or the facts and merits of the case have been igiored or there
are other sufficient grounds, it may, after recording reasons in writing, either remand the i inquiry to the
inquiry officer or the inquiry committee, as the case may be, with such dlrectlons as the competent

~accused, the penalty of compulsory 1etuement or removal or dismissal from service shall be imposed upon ¢
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The Competent Authority purportedly proceeded in terms of subsection (5)(11) read with

subsection (6) of section 13 referred to above. However, contrary to what is required under section 13(6)
of the Act, the Competent Authority did not give any reason for disagreeing with the recommendations of -
the Inquiry Officer. Under the afore-referred provision, the Competent Authority could either proceed in
terms of subsection (5)(i) and (ii) "keeping in view the findings and recommendations of the inquiry
officer or inquiry conmittee, as the case may be, facts of the case and defence offered by the accused
during personal hearing" or could have proceeded in terms of subsection (6) of section 13 and "either
*  remand the inquiry to the inquiry officer” or could have directed de novo inquiry "after recording reasons
in writing" if he was of the view that "merits of the case have been ignored or there are oihey sufficient
~grounds”. Having not agreed with findings and recommendations made in the inquiry report, the
Competent Authority instead of following the options available to him under subsection (6) of section 13

quoted above, proceeded to award major penalty of dismissal from service.

19 While examining the penalty awarded in the light of two salutary principles of judicial review of
administrative actions, discussed in paras 14 to 17 above i.e. 'reasbnab_leness' and 'proportionality’, we find
.that the Competent-Authority disagreeing with the recommendation of the Inquiry Officer enhanced the
penalty by relying on a report of the Chief Engineer submitted after the inquiry which was prepared on the
asking of the said Authority. This was neither part of the inquiry nor the respondent officers were given
any notice of the said report. After the submission of the inquiry report, show cause notices were issued to
the respondent officers and it was only thereafter that the Competent Authority asked the Chief Engineer
to submit a report in the preparation of which the respondent officers were admittedly not associated. The
- award of penalty on the basis of the said report was unreasonable and was squarely hit by Wedunesbury test
. of reasonableness. The enhancement of penalty in the afore-referred circumstances was based on an
extraneous material and cannot stand the threshold of the said test. and therefore is not sustainable. The
quantum of sentence even-othérwise was disproportionate to the gravity of the charge as admittedly
neither there was an allegation of collusiveness with the contractor or of corruption. Respondents' case in
these circumstances calls for judicial review of the.penalty awarded. ' B

20 In Shibli"Farooqui v. Federation of Pakistan (2009 SCMR 281), 7 out of 10 charges stood proved
against the accused official but keeping in view the nature of the charges framed against him, the
Authorized Officer proposed the penalty of reduction of pay by two stages in the timescale for a period of
two years. The Competent Authority, however, disagreed and imposed major penalty of dismissal from
service. This Court set aside the said order and remanded the case to the said authority to pass a fresh
order by observing as under:-- ' '

+"12. Nevertheless, the "authority" without ‘taking into consideration the recommendations of the

- Authorized Officer of the status of the Auditor-General of Pakistan completely overlooked his
recommendations and went on to impose an extremely harsh penalty of removal from service. Mr. MiM..

- Aqil Awan, learned counsel for the appellant relied upon, the judgment of this Court in the case of Chief
Director Central Directorate of National Savings v. Rahat Ali reported in 1996 SCMR 248 wlierein it was
held that if the authority was not inclined to agree with the findings of the Authorized Officer it was
required to record proper reason for’ doing so after notice to the affected civil servant. It was further

observed that public power could not be exercised arbitrarily or capricibusly. No reasons have been
recorded by the "authority". . )

13. We are also conscious" of the well-recognized principle that when a decision is rendered by an
administrative authority it is essential that an appropriate balance must be struck between the adverse
effects which the decision may have on the rights or interests of the person contemned and the purpose
which the authority is seeking to pursue, proportionately by now is a well recognized concept of
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The Competent Authorlty purportedly proceeded in terms of subsection (5)(ii) read with
subsection (6) of section 13 referred to above. However, _contrary to what is required under section 13(6)
of the Act, the Competent Authority did not give any reason for dnsagreemg with the recommendations of
the Inquiry Officer. Under the afore-referred provision, the Competent Authority could either proceed in
terms of subsection (S)(i) and (ii) "keeping in view the findings and recommendations of the inquiry
officer or inquiry committeg, as the case may be, facts of the case and defence offered by the accused
: during personal hearing" or could have proceeded in terms of subsection (6) of section 13 and "either
¢ remand the inquiry to the i mqmry officer" or could have directed de novo inquiry "after recordmg reasons
in wr 1t1ng" if he was of the view that "merits of the case have been ignored or there are other sufficient
grounds". Having not agreed with findings and recommendations made in the inguiry report, the
Competent Authority instead of following the options available to him under subsection (6) of sectlon 13
quoted above, proceeded to award major penalty of dismissal from service.’

- 19.  While examining the penalty awarded in the hght of two salutary principles of judicial review of
administrative actions, discussed in paras 14 to 17 above i.e. 'reasonableness' and ‘proportionality’, we find
that the Competent-Authority disagreeing with the recommendation of the Inquiry Officer enhanced the
penalty by relying on a report of the Chief Engineer submitted after the 1 inquiry which was prepared on the
asking of the said Authority. This was neither part of the i mqulry nor the respondent officers were given
any notice of the said report. After the submission of the inquiry report, show cause notices were issued to
the respondent officers and it was only thereafter that the Competent Authority asked the Chief Engineer
to submit a report in the preparation of which the respondent officers were admittedly not associated. The

~ award of penalty on the basis of the said report was unreasonable and was squarely hit by Wednesbury test
. of reasonableness. The enhancement of penalty in the afore-referred circumstances was based on an
extraneous material and cannot stand the threshold of the said test and therefore is not sustainable. The
quantum of sentence even otherwise was disproportionate to the gravity of the chaxge as adnnttedly
- neither there was an allegation of collusiveness with the contractor or of corruption. Respondents case in

' these circumstances calls for judicial review of the penalty awarded.

20.  In Shibli Farooqui v. Federation of Pakistan (2009 SCMR 281), 7 out of 10 charges stood proved
against the accused official but keeping in view the nature of the charges framed against -him, the
Authorized Officer proposed the penalty of reduction of pay by two stages in the timescale for a period of
two years. The Competent Authority, however, disagreed and imposed major. penalty of dismissal from
service. This Court set aside the said order and 1ema.nded the case to the said authority to pass a fresh

01de1 by observmg as under:--

-"12. Nevertheless, the "authority” without taking into consideration the recommendations of the
Authorized Officer ol the status of the Auditor-General of Pakistan completely overlooked 'his
recommendations and went on to impose an extremely harsh penalty of removal from service. Mr. MiM.
Aqil Awan, learned counsel for the appellant relied upon, the judgment of this Court in the case of Chief
Director Central Directorate of National Savings v. Rahat Ali reported in 1996 SCMR 248 wherein it was
held that if the authority was not inclined to agree with the findings of the Authorized Officer it was
required to record proper reason for doing so after notice to the affected civil servant. It was further
observed that public power could not be exercised arbitrarily or caprlcu)usly No' reasons have been
recorded by the "authority". :

-,

"13. We are also conscious" of the well-recognized principle that when a decision is rendered by an
administrative authority it is essential that an. appropriate balance must be struck between the adverse
effects which the decision may have on the rights or interests of the person contemned and the purpose
which the authority is seekmg to pursue, proportionately by now is a well recogmzed concept of
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sdminustrative law and this Court in the case of Independent Newspaper Corporation (Pvt.) Ltd. and
another v. Chairman, Fourth Wage Board and Implementation Tribunal for Newspaper Employees,
: Govemment of Pakistan, Islamabad and 2 others reported in 1993 SCMR 1533 held as follows - ;ﬂé
"The principle is well-settled that when express statutory power is conferred on” a pubfi? |
functionary, it" should not be pushed too far, for such conferment implies a restraint in operating that
power,.so as to exercise it justly and reasonably In the w01ds of Scmman L.J. "excesswe use of lawful =
power is itself unlawful,"

21. In Mukhtal Ahmed Bhatti v. Director Food, Punjab (1992 SCMR 1864), this-Court set aside the
order of the Competent Authorlty as no reasons have been given. The Court held as follows:--

"9. Thirdly, the Enquiry Officer had conducted a fact-ﬁnding enquiry into the conditions of storage
and the nature of the duties performed by the appellants in looking after the stored wheat. It had
apportioned the responsibilities accordingly. It appears on paper to be an objective report. It is not
disputed by anybody as (0 the powers of the competent authority to form opinion different from that of the
Enquiry Officer with regard to involvement of the appellants. But that has to be done on some well-
founded principle or fact. None has been disclosed in the Order's of the competent authority and whatcver
appears is not a rational valdsuck in apportioning the 1espons1b111ty of the appellants "

22, In Director Food v. Rashid Ahmad and others (1990 SCMR 1446) the accused ofﬁcers were
charged for being responsible for shortage in the storage of procured wheat. The Authorized Officer
recommended that the loss to a reasonable extent bé written off as for substantial damage the concerned
officers were not responsible. The Competent Authority, however, enhanced the penalty. The Service
Tribunal after examining the case on merits set aside the order of recovery passed by the Competent
Authority. This Court upheld the order by Holding that the storage conditions were far from satisfactory
and the Inquiry Officer as also the decision of the Tribunal was based on the said consideration. In Deputy:
Director Food v. Akhtar Ali (1997 SCMR.343), the civil servant was charge sheeted when shortage in thie
storage of procured wheat was detected. He was awarded major penalty of dismissal from service on the
basis of the inquiry report. The Tribunal was of the view "that the Enquiry Officer relied upon the record
and had not inspected the stores at the spot; that evidence of Mr. Muhammad Ajmal Ghazali, AFC had
unduly weighed with the Enquiry Officer in finding the respondent guilty as he was himself involved in
the case" and 'further was not allowed to be cross%xamined by the respondent which was obligatory.
under the Rules; "that the respondent having been retired was no more a 'civil servant’ within the purview
of section 2(1)(b) of the Punjab Civil Servants Act (VIII of 1974) read with the Instructions Annex ‘X'
dated 7-9-1982 when the penalty of recovery of losses and that of retirement was imposed:" The Tribunal

in the afore-referred reasons allowed the appeal and set aside the order of the Competent Authority. This
Court took note of the poor storage conditions, which was supported by documentary evidence. It also

referred to another judgment in Muhammad Ibrahim Dasti an another v. Deputy Directar Food, Multan

and another (1986 PLC (C.S.) 845) to hold that the wheat was stored in open in shape of 'Gunjies' and

“then in a house type godowns, the loss occurring as a result of heavy rains, infestation and other vagaries

of nature which is beyond the control of those responsible, the recovery of the losses so occurred cannot’
be made. In the afore-refereed circumstances, this Court upheld the judgment of the learned Serviee

Tribunal.

23. In accepting the appeals, the learned Service Tribunal non-read the material evidence led during
the inquiry. It also erred in not apprecmtmg the mandate of law that if the charge stands pxoved penalty
has to-follow. The impugned judgment is thus not sustainable. Consequently, for reasons given above,
» these petitions are converted into appeals and partly allowed and the judgment of the Service Tribunal is
set aside. The respondents are awarded the penalty as recommended by the Inquiry Officer i.e. 1espondent
Khalid Hussain Hamdani, Executive Engineer, is awarded minor penalty of stoppagé of promotion for one
year and respondents Nawazish. Ali, Sub-Divisional - Officer and Mirza Muhammad Younis, Sub-
Engineer's promotion shall be withheld for a period of two years under para—4(a)(v) of the Punjab
Employees Efficiency, Discipline and Accountability Act, 2006. So far as the finding of recovery of
rupees 2.764 million which as per the Inquiry Officer was the excess payment made to the contractor and,

-~
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. as recommended to be recovered by the Department from Messrs Tarniac Pak as airears of land revenue 1 °
: would not be tenable because the contractoi 'was not associated with the said inquiry. However, it would
“be open for the Department.to take appropr_iat:e,sltep's provided in law to effect:the said recovery from the

. contractor. i
MWA/S-14/5C . . B . Order accordingly, -
{
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2006SCMR1120 , - | §’S

[Supreme Court of Pakistan]

Present: Iftikhar Muhammad Chaudhry and Mian Muhammad Ajmal, JJ

SECRETARY TO GOVERNMENT OF THE PUNJAB FOOD DEPARTMENT, LAHORE and
another---Petitioners o : o

Versus
JAVED IQBAL and others---Respondents
Civil Petitions Nos.2558-1., 2598 to 2601-L of 2003, decided on 20ﬂl February, 2004.

(On appeal from the judgment/order, dated 1-8-2003 passeci by Punjab Seﬁice Tribuna],_ La}hofe in
Appeals Nos.274, 346, 347, 354, 410 of 2003). o R

Punjab Removal from Service (Special Powers) Ordinance (XVII of 2000)-— . -

~-=-S. 3---Service Tribunals Act (LXX of 1973), Ss.4 & 5---Constitution of Pakistan (1973), Art.212(3)-:-
"Misconduct'---Connotation---Quantum of - punishment---Principle---Reduction in penalty---Service
Tribunal, jurisdiction of---Civil servants were dismissed from service on the charges of inefficiency aiid

- negligence but Service Tribunal converted the penalty from dismissal into reduction in pay scale---
Validity---Definition of word ‘misconduct' in Punjab Removal from Service (Special Powers) Ordinance,
2000, was almost the same which had been assigned to it in Punjab Civil Servants (Efficiency and
Discipline) Rules, 1999---Charges of guilty of misconduct or corruption were always considered at higher
pedestal than the charge of inefficiency---Competent authority had jurisdiction to award any of the
punishments mentioned in law to the Government employee but for the purpose of safe administration of
justice such punishment should be awarded which commensurate with the magnitude of the guilt
otherwise the law dealing with the subject would lose its efficacy---Civil servants were not guilty of the
charge of misconduct or corruption, therefore, extreme penalty of removal.from service for the charge of
-inefficiency- or negligence was on higher side---Service Tribunal had rightly reduced the quantum of -

. punishment awarded to the Civil servants by the competent authority---Supreme Court declined to
interfere with the judgment passed by Service Tribunal---Leave to appeal was refused. Ms. Yasmin
Sehgal, Assistant A.-G. (Punjab) and Mian Ghulam Hussain, Advocate Suprenie Court for Petitioners (in
all cases). Abdul Wahid Chaudhry, Advocate. Supreme Court and Ch. Mehdi Khan Mehtab, Advocate-on-
Record for Respondents (in C.Ps. Nos. 2558-L and 2598-L to 2600-L 0f 2003). Nemo for Respondents (in

- C.P.No.2601-L of 2003). ‘ : : '

Date of hearing: 20th Fe bru.ary, 2004,

ORDER

IFTIKHAR MUHAMMAD CHAUDHRY, J.-— By means of instant common judgnient _w{e intend to
dispose of listed petitions for leave the appeal arising out of the judgment, dated .1st August, 2003 passed

by Punjab Service Tribunal, Lahore in pursuance whereof quantum of punishment awarded to respondents
of removal from service altered to the following effect:--- ' ' S

Sr.No | Name of respondent and C.P. No. Punishment awarded.

1 .| Javed Igbal Tariq - Respondent (in C.P. | Reduction in pay by
Mehmood -1 No.2558-L 0f 2003) - | three stages.
: Respondent (in C.P, 2601-L '
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R of 2003) : ;

2 +{ Rana M. Irshad ‘Mehdi | Respondent (in C.P.2598-L of | Reduction (0 the lowe®
Shah Rana M. Amin 2003) Respondent (in .| post for a period of two
. ‘ | C.P2599-L of2003) years with effect from
Respondent (in C.P.2600-L of | 22-10-2002.- ’
2003). , ‘ L !

Concluding " para. from the impugned judgment being identical in all the cases for convenience -is
_ reproduced hereinbelow::-- ‘ .
"All the appellants were awarded punishment of removal from service. Appellants are definitely guilty of
culpable negligence, dereliction of duty, want of care and caution and utter slackness. The question,
however, hounds the mind is whether the penalty was commensurate with the gravity of the charges or
was too harsh. Anjum Sardar, A.C.I. of Food Directorate, Lahore was entrusted with the job of
fumigation. PW.2 in his statement has placed equal blame on Anjum Sardar that he had to. check the
results of fumigation and to re-fumigate if necessary, in case desired results were 'not achieved. Anjum-
Sardar, as deposed by P.W.2 did not care to know about the results of fumigation. He fumigated 20 shells
on 24-6-1999 and again six shells on 5-7-1999, but on second visit he did not bother to check the results
of 11 days earlier fumigation of 20 shells. In other words, Anjum Sardar ran off with a minor penalty,
though recommended major by enquiry officer, although he contributed towards the negligence as much
as the appellants. All said and done penalty of removal from service awarded (o appellants Rana
Muhammad Irshad, Mehdi Shah and Rana Muhammad Ameen to major penalty of reduction to the lower
post for a period of 2 years w.e.f. 22-10-2002. They shall be reinstated in service and period from the date
of removal from service till their reinstatement shall be treated as leave extraordinary without pay. As
regards, Tariq Mehmood, appellant in Appeal No0.410/2003, who was inducted in service as Food Grains
Supervisor, his penalty of removal from service is altered to reduction in pay sale by 3 stages. He shall be
also reinstated in service and the intervening period between his removal from service and reinstatement
shall be treated as leave extraordinary without pay. : : : .

(2). Precisely stating the facts of the case are that petitioners were proceeded against departmentally under

the provisions of Punjab Removal from Service (Special Powers) Ordinance, 2000 [hereinafter referred to

as the Ordinance, 2000] on stated allegations being inefficient etc. in performing their duties at P.R.

: Centre Musa Virk, District Khanewal in 1999. Additional Director of the Directorate of Food, Punjab
v . visited the said P.R. Centre‘inNovembcr,.1.999 and submhitted a report to the Secretary Food Department
in respect of heavy infestation in the Godowns. Each employee i.e. respondents al]eg‘éd to have been
guilty of negligence and inefficient in performance of their duties relating to fumigation to the stocks etc.

The Investigating Officer so appointed recommended against each of the respondents for punishment of
removal from service. Such recommendations were, however, accepted by the competent authority as
such, they were removed from service. On appeal learned Service Tribunal vide impugned judgments,

~ separately passed in each case but by inaking common conclusion, while maintaining the punishment
reduced its quantum, details of which have already been furnished hereinabove. As such instant petitions

for leave to appeal have been filed by the Department. '

(3). Ms. Yasmin Sehgal, learned Assistant Advocate-General appeared on behalf of Government of
_Punjab and contended that the respondents are responsible for causing huge damage to the wheat stock
meant for the supply throughout in the Province of Punjab on account of their inefficiency and negligence,
therefore, the punishment of removal from service was rightly awarded to the respondents by the
department but learned Service Tribunal without assigning any strong justification had reduced the same.

(4). It is to be noted that respondents vide Civil Petitions Nos.2523-L, 2531-L and 2532-1./2003 had also

challenged the impugned. judgnients but during argumeits withdrew the same with-the permission of the - -
Court. : '
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‘ (. It is important to note that unde1 sectlon 3 of the Ordlnance, o A ﬁ N

2000 the competent authority can award. one’ of the following punishments if in its opinion a pegzm is
found inefficient or has ceased to be efficient for any reason or gmlty of misconduct or conupt or may

~reasombly be considered as corrupt:--- ’

(a) Removal ﬁ‘om servipe; or

(b) compulsbl_‘.y retirement from service; or- .
(¢) reduction to loWer post or pay scale; or

(d) one or more minor penaltles as plescrlbed in the Punjab Civil Servants (Efﬁcncncy and stcnplme)
Rules, 1999. :

(6). 1t1 1s also 1mp0rtant to note that the word “inefficient' has not been deﬁned in this Oldmance howevex :

definition of the word . mlsconduct' is almost the same which has been assigned to it in Punjab Clvll

Servants (Efficiency and Dlsc:1p11ne) Rules, 1999. There is no gain in saying that charges of guilty of

misconduct or corruption are always consldered at higher pedestal than the charge of inefficiency. No
doubt the competent authority had _)ul‘lSdlCtlon to award any of the above punishments to.the Government
employee but for the purpose of safe administration of justice, such punishment should be awarded which
commensurate with the magnitude ‘of the’ gullt otherwise the law dealing with the subject will-lose its
efficacy. In instant case admittedly respondents are not guilty of the charge of misconduct or corruption,
therefore, extreme penalty of removing them from service for the charge of inefficiency or ne gligence-was

‘ona high side. As such we are of the opinion that to meet the ends of justice learned Se1v1ce Tribunal has

rightly reduced the quantum of punishment awarded to the respondents by the competent authority. As the

~ judgment of the Service Tribunal has proceeded on recognized principles of law as.has been discussed

herein above, therefore, impugned judgment admits no interference by this Court Thus for the foregomg. '

reasons mstant pentlons are dismissed and leave declined.

M .H./8-31/SC Petitions dismissed; P
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| : _ R ok
[Supreme Court of Pakistan] RQW\Q\“‘&- ceqwqx&gol ST

. 8 Cemd}mo"'n
Present: Javed Igbal, Nasir-ul-Mulk and Sayed Zahid Hussain, JJ : gsg . cvsewenk
AKHTAR ALI---Petitioner ° ' 22

Versus

DIRECTOR, FEDERAL GOVERNMENT, lEDUCATIONAL INSTITUTION PGET DTA,
RAWALPINDI and others----Respondents : R

Civil Petition No.704 of 2008, decided on 21st April, 2009.

(On appeal from the judgment, dated 19-3-2009 of the Federal Service Tribunal, Islamabad passed
in Appeal No.23(P)(C.S.) of 2003). o

Removal from Service (Special l’owefs) Ordinance (XVII of 2000)---

----S. 3---Service Tribunals Act (LXX" of 1973), S.5---Modifying of order---Compulsory
retirement---Absence from duty---Acquittal from criminal charge---Civil servant was removed from 1
service on the allegation of his wilful absence from duty---Plea raised by civil servant was that his
absence from duty was due to circumstances beyond his ¢ontrol as he had been involved in anurder
case---Validity---Service Tribunal while dealing with appeal, had power under S.5 of Service
Tribunals Act, 1973, to vary and modify order of departmental authority---Supreme-Court while
sitting in appeal over judgment of Service Tribunal could also exercise such power to meet the ends
of justice---Civil servant, who had long unblemished service record of about 17 years and he, by force -
of circumstances (involvement in case in which he was later on acquitted), was- prevented from
performing his duty---Civil servant was absent from duty entailing some penalty under law and his
removal from service was too harsh penalty for him--Supreme Court converted petition for leave to
appeal into appeal and converted penalty of removal from service into compulsory. retirement---
Appeal was allowed. ' ‘ -

_ Auditor-General of Pakistan and others v. Muhammad Ali and others 2006 SCMR 60; Abdul Hassan
' v. Secretary, Education (S&L) N.-W.EP. and 3 others 2008 PLC (C.8.) 77, Shamim Ahmed Kazmi v.
Pakistan International Airlines Corporation and another 2005 SCMR 638; Agriculture Development Bank

of Pakistan through Chairman and another v. Akif Javed 2005 SCMR 752; Javed Akhtar and others v.
Chief Engineer, Highway Department and others 2006 SCMR 1018; Islamic Republic of Pakistan v. Dr.
Safdar Mahmood PLD 1983 SC 100; Water and Power Development Authority, Lahore and 2 others v.
Muhammad Yousaf, Test Inspector PLD 1996 SC 840; Mian Shafiuddin, Deputy Director and 4 others v.
Surat Khan Marri, Director Regional Information Office, Islamabad and 41 others 1991 SCMR 2216;
Aijaz Nabi Abbasi v. Water and Power Development Authority and another 1992 SCMR 774; Inspector
General (Prisons) N.-W.F.P Peshawar and another v. Syed Jaffar Shah, Ex-Assistant Superintendent Jail

- - and others 2006 SCMR 815; Abdul Sattar and another v. Director Food, Punjab and others 2007 PLC
(C.S.) 319 and Muhammad Ali S. Bukhari v. Federation of Pakistan through Establishment Secretary,

- Islamabad and 2 others 2008 PL.C (C.S.) 428 ref.” : SR ‘

‘Amjad A:li, Advocate Sil])l‘ellle Court for Petitioner.
~ Agha Tariqg Mehmood, D.A -G. for Respondents.
Date of hearing: 21st April, 2009. : ‘ : o SR |
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SAYED ZAHID HUSSAIN, J.-— Akhtar Ali petitioner was Trained Under Gladuate Teacher (F UGT)

* - F.G. High School (PRC), Mardan who on 19-8-2000 absented from duty. He was, suspended on
27-9-2000 which suspension was extended latter on and was issued notice dated 19-4-2001 for being’
absent from duty. Since no reply was received show-cause-notice dated 6-7-2001 was issued calling for
reply thereto within 15 days. As this notice also remained unresponded, a final show-cause notice dated
4-9-2001 was issued in terms of section 3(1)(b) of Removal From Service (Special Powers) Ordinance,
2000.. He was eventually removed from service on 23-10-2001. Departmental appeal for reinstatement in
service was made by him on 18-11-2b02. Having no response to the same, he approached the Federal .
Service Tribunal through an appeal dated 6-2-2003, which was dismissed by the learned Federal Service
Tribunal, Islamabad on 19-3-2008. Aggrieved thereby he has invoked the jurisdiction of this Court under

Article 212(3) of the Constitution of Islamic Republic of Pakistan. In that notice to respondents was
* ordered to be issued by this Court to conslder the quantum of punishment in the matter.

" JUDGMENT

2. The learned counsel for the petitioner and the learned Deputy Attorney-General have been heard
primarily to consider as to whether the penalty of removal from service was justified in the facts and
¢ircumstances of the case. The contention of the learned counsel for the petitioner is that the absence of
" the petitioner from ‘duty was due to the circumstances beyond his control as he had been involved in a

. murder case in case F.LR. No.511, dated 19-8-2000 registered under section 302/34, PP.C., which fact
was brought to the notice of thé Headmaster of the School informing that due to ‘threat to hi’s life it had

. become impossible for him to attend the school and he may be granted leave with effect from 21-8-2000.
[t is_contended that he was acquitted in that case on 13-11-2002 by the Trial Court on the basis of
compromise. Whereafter, he approached his school when he learnt of his removal from service and
agitated the matter, departmentally and thereafter before the learned Tribunal. According to him the view
taken by the learned Tribunal in the case was not based on correct appreciation of the matter. He places

~ reliance upon Auditor-General of Pakistan and others v. Muhammad Ali and others 2006 SCMR 60 and
Abdul Hassan v. Secretaly, Education (S&L) N.-W.F.P and 3 others 2008 PLC (C.S.) 77 to contend that
“harsh penalty of removal from service deserved to be reduced to some minor penalty.

3.-The learned Deputy Attorney General, Pakistan, however, supports the order made‘ by the departmental
authority and the judgment of the Federal Service Tribunal and seeks dismissal of the petition.

4. The factual background is not in dispute. We have consldered the mattel from various angles and find
that the petitioner who got employment as Teacher in the year, 1984, had unblemished service record but
due to involvement in the case he absented from duty with effect from 19-8-2000 due to threat to his life.
He had made an application to the Headmaster of the school also to this effect. The notices dated
19-4-2001, 6-7-2001 and 4-9-2001 remained unresponded having not been received-by him. These were
the circumstances preventing him from continuing to perform his duty as a teacher. As soon as he was
acquitted by the Court on. 13-11-2002 he approached the authorities and agitated the matter for his
reinstatement within the Department and before the Tribunal.. No doubt he remained absent but the
punishment he has been awarded i.e. removal from service, appears to be too harsh and disproportionate.-
It may be observed that while pioceedmg against a person under section 3 of the Removal From Service
(Spegial powers) Ordinance, 2000, the competent authority had the discretion to dismiss or remove froin
service or compulsorily retire from service, or reduce the person concerned to lower post or pay scale or
impose one or more minor penalties. It may be observed that Clause (a) of section 3(1) of the Ordinance
~deals with the inefficiency of a person in Government service or being habitually 'absent from duty
without prior approval of leave. But a person guilty of misconduct (clause.b) or a person who is corrupt
(clause c) etc. have been dealt with separately. While imposing penalty the competent authority is thus
expected to keep in mind the gravity and severity of the allegations and past conduct of .the person
concerned. The petitioner's removal from service was nat the only option for the competent authority. He
could be awarded other penalty of lesser implications. When he filed appeal before Federal Service
Tribunal even the learned Tribunal did not advert to this aspect of the matter although unﬂe; section 5 of
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# the Service Tribunals Act, 1973, the Tribunal had power on appeal to "confirm, set aside, vary or lhodify
‘the order appealed against”. There is no dearth of precedents where the Tribunal modified the orders of
the departmental authority by converting the penalties and substituting order in place of removal from.
service. For instance in Abdul Hassan v. Secretary, Education (S&L) N.-W.E.P and 3 others 2008 PLC
(C.8.) 77, the N.-W.F.P Service Tribunal ordered the conversion of dismissal order from service with that
of compulsory retirement. Incidentally, in that case also the appellant had been involved in a murder case
who had been sentenced to imprisonment for life and after undergoing the sentence, years. after his
dismissal from service he filed appeal before the Service Tribunal and the Tribunal altered the penalty.
The petition for leave C.P.N0.249-P of 2007 filed by the Government of N.-W.E.P. against the order of the
Tribunal was dismissed by this Court on 24-12-2008. In Shamim Ahmed Kazmi v. Pakistan Infernational
Airlines Corporation and another, 2005 SCMR 638, the Federal Service Tribunal had: ordered. the
conversion of dismissal from service into compulsory retirement which was maintained by this Court by
dismissing the petition thereagainst. In Agriculture Development Bank of Pakistan’ through Chairman and
another v. Akif Javed 2005 SCMR 752, the penalty of dismissal from service was modified by the Federal
Service Tribunal to compulsory retirement whereagainst the petition was dismissed by this Court. In
Auditor-General of Pakistan and others v. Muhammad Ali and others 2006 SCMR 60, removal from
service order was converted into reduction in time scale by the Federal Service Tribunal whereagainst the
appeal of the Department was dismissed by this Court. Reference may also be made to Javed Akhtar and
others v. Chief Engineer, Highway Department and others 2006 SCMR 1018. As to the scope of powers
.of the Tribunal under the Service Tribunals Act and of this Court under Article 212 reference may be
made to Islamic Republic of Pakistan v. Dr. Safdar Mahmood PLD 1983 SC 100, Water and Power
Development Authority, Lahore and 2 others v. Muhammad Yousaf, Test Inspector PLD 1996-SC 840;
Mian Shafiuddin, Deputy Director and 4 others v. Surat Khan Marri, Director Regional Information
Office, Islamabad and 41 others 1991 SCMR 2216 and Aijaz Nabi Abbasi v. Water ‘and Power :
Development Authority and another 1992 SCMR 774. : :

5. Even this Court while hearing petition under Article 212(3) of the Constitution of the Islamic Republic
of Pakistan, had been exercising its jurisdiction in appropriate cases of converting the penalty found not
commensurate to the nature of the charges. In Inspector General (Prisons) N.-W:F.P Peshawar and another
v. Syed Jaffar Shah, Ex-Assistant Superintendent Jail and others 2006 SCMR 815, the judgment of the
Tribunal was modified to convert the penalties imposed by the departmental authority. In Abdul Sattar and
another v. Director Food, Punjab and others 2007 PLC (C.8.) 319, this Court ordered the conversion of
penalty of dismissal from service into compulsory retirement from service. In Muhammad Ali S. Bukhari
v..Federation of Pakistan through Establishment Seéretary, Islamabad and 2 others 2008 PLC (C.S.) 428,
modifying the judgment of the learned Tribunal this Court ordered the conversion of penalty of
compulsory retirement into reduction of two steps in time scale for a period of two years.

6. The-object of making reference to the above cited precedents is that not only the Tribunal while dealing
with an appeal under section 5 .of the Act has the power to vary and modify the order.of deparimental
authority; this Court while sitting in appeal over the judgment of the learned Tribunal can also exercise
such a power to meet the ends of justice dependent upon of course the facts and ‘circumstances of each
case. :

7. In the instant case as noted above the petitioner who had a long unblemished service of about 17 years
had by force of circumstances (involvement in a case in which he was latter on acquitted) been prevented
from performing his duty as teacher. He was absent from duty entailing some penalty under the law. His
removal from service in the circumstances was too harsh a penalty for him. We had therefore, on
conclusion of hearing passed the following short order:-- ~ '

_ "For the reasons to be recorded separately, after ha_wiilg heard the learned counsel for the parties at
length, we are inclined to convert this petition into appeal which is accepted and penalty of
-removal from service is converted to that of compulsory retirement."” - :

These are the reasons for the above order accepting the appeal partially with no order as to costs. -

of 4 o ’ - S - 9/30/2021, 8:49 AM



i u,.‘.i&..\_m ’ ) - ‘ - DT t..,..._..,.....-\,.'.., e e .....A.j,,.-‘,,*:....r...v...m,,,:.-.I.w
: : - o ‘ RETT .

2007 P L C.(C.S.) 685 ‘ - Remivusd — cevab d3s '1&_

o - " e

[Punjéb Service Tribunal] - ‘ o ' . ' 6L

Béfore Justice (Rctd.)_Ruistam Ali Malik, Chairman

MUHAMMAD ASHRAF ZAFAR
Vérslis .

. "SECRETARY TO GOVERNMENT OF THE PUNJAB, HEALTH DEPARTMENT, LAHOREZ
Con and 3 others C : . : : .

Appeal No.226.1 of 2006, decided on 14thFébruary, 2007.
Punjab Removal fromService (Sp,eéial PoWers) Ordinance (IV of 2000)---

"~-=-8. 3---Punjab Service Tribunals Act (IX of 1974),' §.4---Misconduct---Imposition of penalty of
removal from service---Appeal---Long leave for 730.days sanctioned to appellant by Authority was
later on cancelled and order of cancellation was conveyed to appellant by the department and in
consequence, appellant was directed to resume duties---Appellant, despite said direction to resume
duties, having remained absent from duty, was guilty of misconduct---Appellant had even proceeded
abroad without getting sanctioned Ex-Pakistan leave from competent Authority---Absence: of
appellant being wilful, he had been rightly proceeded against on disciplinary grounds---Keeping in -
view long service of 17 years of appellant, lesser punishment in the form of .compulsory. retirement,
however, could have been imposed-on him---Impugned order having been passed by Authority,
penalty could be effective from the date impugned order was passed and same could not be. effective

~ from back date---Penalty of removal from service as imposed on appellant by Departmental Authority
was converted to compulsory retirement with effect from date on which competent Authority had
passed order---Intervening period, however would be considered as leave without pay. -

. Muhammad Khan for Appellant.
Khadim Husﬁain Sindhu, District Attorney for Respondents.
Dr. Aftab Ahmad Khan, Law Officer to DGHS, -Punj_ab, Departmental. Representative.

Date of hearing; 14th February, 2007. .

JUDGMENT -

"~ JUSTICE (RETD.) RUSTAM ALI MALIK (CHAIRMAN).---The appeliant had join&d. service as
- Dispenser on 11-2-1989 in the Health Department and had almost 17 years of service when he applied ‘
for long leave for.730 days which was sanctioned on 12-10-2004 by respondent No.3. However, long
leave sanctioned on 12-10-2004 ‘was later cancelled by respondent No.3 on 5-3-2005 and the order
“was conveyed to him by respondent No.4 and in consequence . the appellant was directed to resume
duties-on 16-3-2005. He immediately filed-an application/ representation before respondent No.3,
requesting him not to cancel his leave as the condition of his brother-in-law was deteriorating due to
lung cancer and his old and ailing parents also needed his attention. His brother-in-law, later died in
litefaq Hospital, Lahore. However, respondent No.3 vide his order dated 6-7-2005 imposed major
- penalty of removal from service on him. Against the said order, dated 6-7-2005 passed by respondent
No.3, the appellant filed an appeal on 13-8-2005 before respondent No.2 who rejected the same on
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19-8-2006. Hence the appellant has challenged the orders, dated 6-7-2005 and 19-8-2006 by filing the
instant appeal before this Tribunal. : : ' 6 5 '

2. Arguments have been heard and record perused. In their parawise comments, respondefifs Nos.3
and 4 have taken the plea that long leave of 730 days had been sanctioned in favour of the appellant
by the District Health Officer, Sahiwal vide order, dated 12-10-2004. The administrative ‘control of all

- Basic Health Units in District' Sahiwal was later handed over to Punjab-Rural- Support Programme .

under the Chief Minister's initiative on Primary - Health Care. The District Support Manager, PRSP

recommended to the Executive District Officer (Health), Sahiwal that long leave sanctioned in favour
of the appellant may be cancelled so that he may be appointed at Basic Health Unit 128/9L. But the

Executive District Officer (Health), Sahiwal in return advised the District Health Officer, Sahiwal to
cancel the remaining leave of the appellant. Consequently, the D.H.Q. Sahiwal cancelled his leave

. vide his letter, dated 9-3-2005 with effect from 15-3-2005. Thereafter the appellant submitted a

representation before the E.D.O.. (Health), Sahiwal. He was called for personal hearing twice to
decide his appeal. He was heard on 30-5-2005 and as a result his appeal was rejected and the E.D.O.
(Health), Sahiwal decided to proceed against him under the provisions of Punjab Removal from
Service (Special Powers) Ordinance, 2000 as he had failed to Jjoin duty in spite of the letter issued to
him regarding cancellation of leave. He was again directed to join duty by the District Health Officer,
Sahiwal vide letter, datéd 31-5-2005 and the said letter was delivered at his home address by one Mr.
Jamshed Sarwar Gill, Junior Clerk of the Office of District Health Officer, Sahiwal personally.but his

parents fold him that he had proceeded for "Umra". He had never obtained ex-Pakistan leave nor had ..

he ever tried to serve his old parents for whom he had obtained leave. In fact he had made the lathe
excuse for serving his old parents during the period of two years leave just to go abroad and in fact
his purpose was not to look after his' old Jparents or his ailing brother-in-law-and even. after the
decision of Executive District Officer (Health), Sahiwal he did not join his duties. The respondents
have also taken the plea that the Programme Director, District Health Developnient Centre had acted

- as Inquiry Officer and after -consideration of the allegations and findings recorded during the inquiry,

had reported to the E.D.O. (Health), Sahiwal that the appellant had proceeded abroad. So a letter of
personal hearing was issued to him by the Executive District Officer (Health), Sahiwal vide his letter
dated 22-6-2006, after receiving the inquiry report and the appellant was- directed to appear before
him on 27-6-2005. Meanwhile an advertisement was also published in the newspaper directing the
appellant to appear before the Executive District Officer (Health), Sahiwal but he never -appeared
before him in spite of issuance of letters and advertisements published in the newspapers and hence
the orders were issued for his removal from service. o K
3. T have carefully considered the arguments advanced from both sides and have also perused the
record. It appears that the appellant had failed to Join duty after cancellation of leave and had
remained absent from duty even thereafier and was thus, clearly guilty of misconduct. He had even
proceeded abroad without getting sanctioned the ex-Pakistan leave from the competent authority. As

“his absence was wilful, he had been rightly proceeded against on disciplinary grounds. At the time of

arguments, the learned counsel for the appellant has pointed out that the appellant had a long service

record and hence a lesser punishment could have been awarded to,him keeping in view the length of -

his service. He has further pointed out that the competent authority had imposed on the appellant the
penalty of removal from service with effect from 9-3-2005 i.e. the date of his alleged absence from
Government duty whereas no executive order can be passed with retrospective effect. After going
through the record and hearing the arguments from Iboth sides and considering all aspects of the
matter, I agree with the learned counsel for tho appellant that keeping in view the length of service of
the appellant, a lesser punishment in the form of compulsory retirement could have been imposed on
him. I also agree with him that the penalty of removal from service could not be imposed on him from
a back date i.e. from 9-3-2005. As the impugned order was passed by the Executive District Officer

(Health), Sahiwal on 6-7-2005, the penalty could be effective only from the said date. -

4. In view of what has been stated above, .the benalt':y of removal from ‘service as fihlpd'S_f:d on the
appellant by the departmental authorities is converted to compulsory retirement with' effect from
6-7-2005 i.e. the date on which the competent authority had passed the order and not from 9-3-2005.
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However, the intervening period shall be considered as leave without pay.
5. Under the circumstances, the parties are left to bear their own costs.

H.B.T./11/PST
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Present: Faqir Muhammad Khokhar and Karamat Nazir Bhandari, JJ
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[Supreme Court of Pakistan)

Syed FIDA HUSSAIN KAZMI

Versus

INSPECTOR-GENERAL OF POLICE, Pﬁ_NJAB and others -~
Civil l;qtition No.3583/ﬁ of 2002, ldeci‘dn':d.on 29th Novgrhber, 2005.
Railways Servants (Efficiency and Discipline) Rules, 1975---

-~--R. 4(1)(b)(ii) & (iv)-—-Cbnstitutioﬁ of Pakistan (‘197_3), Ar_t.212(3)--11?gnalty' of dismissal from.

!

service---Conversion into compulsory retirement---Petitioner did not press his petition on merits, but

had sought indulgence of Supreme Court for conversion of extreme penalty of dismissal from service
into compulsory retirement from service---Extreme penalty of dismissal of petitioner from service did

. hot commensurate with the nature of his misconduct in peculiar facts and circumstances of the case---

Petition for leave to appeal was converted into appeal and same was partly allowed---Impugned

orders of dismissal from service, were modified to the extent that penalty of dismissal of petitioner
from service was converted into compulsory retirement from service. :

Muhammad Igbal Khan, Advocate Supreme Court and Muhammad Ozair Chughtai, Advocate-on-
Record for Petitioner. : :

Zubair Khalid., A.A.-G., Punjab and Asif R'ia'z Ihspector Legal, Sahiwal for Respondents: -

ORDER

The learned counsel for the petitioner on the last date of hearing, frankly stated that he 'di.d,not press
the petition on merits and. sought indulgence of this Court for conversion of the extreme penalty of
dismissal into' compulsory retirement from service. It was also brought to our notice that in the

" meantime the petitioner had completely 'lost his eye-sight and had children of marriageable age.

2. Even- today the learned counsel for the petitibner'has repeated the same request. The learned
Assistant Advocate-GeneraL Punjab as well as the Inspector (Legal), Sahiwal have also been heard.-
We have carefully gone through the orders passed by the departmental authority as -well as by the

- Tribunal. In our view, the extreme penalty of-dismissal of the petitioner from service did not

commensurate with the nature of his misconduct in the peculiar facts and circumstances of the case.

3. Therefore, this petition is cénverted into éppea‘l and-the same is partly allowed. Cpngequent]y, the
impugned judgment, dated 15-8-2002 passed by the Punjab Service. Tribunal in Appeal No.641 of
2001 as well as the order, dated 12-10-2000 passed by the Deputy Inspector-General of Police,

Multan Range, are modified to the extent that the penalty of dismissal of the petitioner from service is

_convected into compulsory retirement from service. However, there shall be no order as to costs..

HB.T/F-44/SC . | . Order accordingly.

9/30/2021, 8:49 AN
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[Sexvice Tribunal Sind] - S - L
%4 Before Muhammad Ibrahim Lakhiar and Tasnecm A!ﬁm:fd Si‘ddi_qﬁi, Mcmbérs‘ R I
' DR.BASHIR AHMED - - i 9 w— |
versus . ' ‘

SECRETARY TO GOVERNMENT OF SIND, HEALTH DEPARTMENT AND ANOTHER
Appeal No. 73 of 1984, decidéd on 24th Apri, 1985. ’ |
Sind Revised Leave Rules, 1979— .

—= R. 13-Sind Service Tribunals Act (XV of 1973), 5. 4 ~ Leave on medical grounds — Cannot be
refused Competent authority may secure second niedical‘opinion by referring civil servant concerned 1o
Civil Surgeon/Medical Board Appellant applying leavé on medical grounds supported by certificate =
from Professor, Dow Medical College and then proceeding: to his native village on advice of same -
—~medical authority wherefrom sending further application supported by Private Medical Practi-
&lioner-Medical certificates never contested by competent authority and appellant never directed to
appear before Medical Board Disciplinary proceedings initiated on grounds of failure to resume duty in
‘response to letter to that- effect-Penalty of withholding of two increments’ with cumulative effect

imposed treating period of absence as leave extraordinary without pay—Contention that appellant could

bé—regarded to be insubordinate civil servant not ameuable to-discipline and ethics of Service becauise
he persisted ‘in continuing to thwart assertions of Department to resume duty- Contention

repelled-Appropriate course for competent authority in the event of any doubt about’génuineness car |
otherwise of medical certificate, in circumstances, held, was to have directed appellant to appeat before !
Medical Board-Impugned penalty order, in circumstances, held, not validly and lawfully passed hence.

set 55}({2:-1;3/ T?ibu_nail and period i_nvolved‘treate,d as leave of kind due. %

1984 P L C 739 and 1983 PL C 782 rel.

Arbab Khan Ghoto for Appellant. - S o

AA. Mqhommadally, A.A.-G. for the State.

" Date of hearing : 20th April, 1985.

-

~ JUDGMENT

'~ MUHAMMAD IBRAHIM LAKHIAR (MEMBERj}.~This appeal is directed against the order, passed :
by Secretary, Health Department, Government of Sind, withholding two annual increments with
cumulative effect of the appellant Dr. Bashir Ahmad Ghoto, Medical Officer, Taluka Hospital, Ghotki.
After exhausting the remedies, available to him departmentally, the appellant has preferred this appeal
under section 4 of the Sind Service Tribunals Act, 1973 praying for restoration of increments and

§

‘hup://www.pal;istanlawsite.cdm/LawOnline/law/conten‘tZ1.asp?Detaildes=l9858T-SINDH... 6/1/2004 .
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. :
payment of salary for the period, he remained abscnt from the duties. V ‘ é?

l7aql§, constituting background of the appeal, shbrt-l_y stated; dre that the appellant, who ﬁliﬁ&“)’ joined as
Medical Officer.in Liaquat Medical Hospital, Hyderabad on 24th October, 1972, proceeded on medical

" léave for 4 weeks from 21st February, 1983, while .he stood posted' at Taluka Hospital, Ghotki. In

-support of his request for leave, he produced medical certificate, issued by Pr. Abdul Karim Siddiqui,

Professor Dow Medical College, Karachi. Thereafter, he applied for extension of leave on the same
ground for another 4 weeks from 21st March to 21st April, 1983. He ‘again produced the Medical
Certificate of the same Dr. Siddiqui who also advised him to shift to his native place Ghotki on the

reasons of his health. He accordingly moved to Ghotki and remained under the medical treatment of

local Doctor Mr. Ghulam Hussain Quresbi from 22nd Agpril to 22nd November, 1983.

On 8th August, 1983, a show~-cause notice was served on the appellant. He was called upon by
Secretary, Health Department to explain, why major penalty of the dismissal from service may not be
imposed upon him for want of his positive responsc (O resume dutics forthwith and to remain absent
unauthorisedly from duty from 29nd March, 1983. In his reply dated 6th August, 1983, the appellant
denied the allegations that. he had ever remained absent unauthorisedly and that he merely requested

. extension in the sanctioned leave on medical grounds. He also submitted that if his leave applied for
~ could not be sanctioned further then he may be allowed to retire prematurely as a last resort as the

circumstances/problems, warranting his retirement, reniained 4n—altered.

On 22nd November, 1983. the appellant offered to resume duties and requested for withdrawal of his
proposal for premature retirement. He submitted that on his being declared physically fi. by a local
Doctor Mr. Ghulam Hussain Qureshi, he was ready to resume duties on clinical advice. In the

. meanwhile an order, dated 29th December, 1983 was passed by Secretary, Health Department |

withholding two annual increments of the appellant with cymulative effect and treating the period of his
absence from 22nd March to 29th Decemnber, 1983 as extraordinary leave (v/ithout pay..

Mr. Arbab Khan Ghoto, learned counsel for the appellant initiated his arguments by putting reliance on

rule 13.of Revised Leave Rules, 1979 and said that the leave applied by Civil Servant on medical

grounds cannot be refused to him. He, however, contended that if the competent authority had any
reservations, it could have, at the most, directed the appellant to be examined by a Medical Board,
constituted for the purpose. On the other hand, the counsel said that neither.a reference was made to the
Medical Board nor was the genuineness Of otherwise of the Medjcal - certificate
questioned/communicated to the appellant. The counsel also rebutted the surmise that the appeliant,

" being 42 years of age, wanted to avail the leave to seek Jucrative employment abroad and that he sought

t6 resume duties on the aborting of his endeavours t0 attain this objective.

In support of his contention, the counsel re-counted a number of case laws which go forth to strengthen

the appellant's request for grant-of leave on medical grounds. He cited 1984 P L C 739, wherein Punjab
Service Tribunal held that leave sought on medical grounds and duly supported by relevant certificate
cannot be refused. The counsel drew our attention to another case disposed of by Sind Labour Appellate
Tribunal Karachi, wherein it was held that a medical certificate filed later could be validly accepted for
the purpose of sanctioning leave sought on medical grounds 1983 P L C 782. In support of appeliant's
decision to withdraw request for premature fetirement, the counsel relied on 1984 P L C 1192 in which
it was held that appellant was entitled to retricve his request for prematurc retirement if the decision on
the same was not finally taken by the competent authority. : '

Mr. A. A. Mohommedally, A. A.~G. for the Government preface his arguments with the production that
‘ | »

Il[lp://www.pukisl;ulluwsilc.co!u/l awOnline/law/content2d asp?Detaildes=1985 QT-SINDIL..  6/1/20041




7 Casc Judgement ' . .
® N " LA B : - é g

the appe[laﬁt could be regarded to be an insubordinate civil servant, not amenable to discipline and
cthics of scrvice as he persisted in continuing to thwart the asscrtions of the Department for 9 months or
so to resume duties forthwith. He, however, conéedect on the basis of law and rules on the subject that
_ leave sought on medical grounds and duly supported by a relevant certificate cannot be refiised to a civil
ks servant. Considering facts of the instant case and the unblemished record of the appellant, duly attested
by the Director, Health Services, Hyderabad in his letter, dated 26th October, 1983, Stating therein- .
x"'“”“"'ﬁ'c'it‘n’iffig"’a’fdi’ferse"”ag“ﬁi'r"f’é"f‘wthe"”’z:lppellanf'“” s e e el [Ants - personal file and Annual”
Confidential Reports, the A.A.-G. conceded that the withholding of two annual increments was t00
harsh a penalty to be imposed upon the appellant.

We have accorded our anxious thought to the arguments advanced on be.h sides. .It has been madc
amply evident before us that the Health Department was in no circumstances obliged to deny leave
sought on medical grounds which was duly supported by two medical certificates issued by the. same
Doctor Abdul Karim Siddiqui, Professor Dow Medical College, Karachi under whom the appellant was
reported to have received medical treatment in the first instance. This was followed by and there -
certificate issued by a private practitioner Dr. Ghulam Hussain Qureshi at Ghotki, the native place of the
appellant where he was advised by his first medical counsel to shift. In the face of rule 13. of Revised
Leave Rules, 1979 (reproduced below) there does not appear any cogent ground for refusing medical
leave sought on the basis of a certificate by a Professor of the Medical College whose certificate ,to the
same effect does not seem to have been contested for the purpose of granting leave from 22nd February,

1983 to 2,Ist March, 1983. -~

leave is due and admissible to a civil servant, Leave applied for on medical certificate shall not be
refused. The authority competent to sanction leave may, however, at its discretion secure a second
medical opinion by requesting the Civil Surgeon/Medical Board to have the applicant medically
examined." . :

In the event of any doubt about the genuineness or otherwise of the medical certificate, appropriate
course for the authorities was to have directed the appellant to appear before the JMedical Board,
constituted for the purpose. ‘ ' ‘

Keeping the aforesaid analysis in view, we are constrained to hold that the impugned Order No. SOl (HY
2-635/81, dated 27th December, 1983 has not been validly and lawfully passed and is accordingly set

asidc allowing the drawal of two annual increments to the appellant. The nature of the .intervening
period from the date of refusal of leave to him to the resumption of duties by the appellant will be
treated as leave of the kind due. There will be no order as to costs. : '

Appcal accepted.

inc/law/content21.asp?Detaildes=! 985ST-SINDH... 6/1/2004
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- [Supreme Court of Pakistan] o S : -
) Present: Javed Iqbal, Nasir-ul-Mulk and S’ayed Zahid Husséin, JJ
AKHTAR ALI----Petitioner

Versus

DIRECTOR, FEDERAL GOVERNMENT; EDUCATIONAL INSTITUTION PGET DTA,
RAWALPINDI and others---—-Respondents

Civil Petition No.704 of 2008, decided on 21st April, 2009.

{On ‘appeal from the judgment, dated 19-3-2009 of the Federal Service Tribunal, Islamabad passed in
Appeal No.23(P)(C.S.) of 2003). i

Removal from Service (Special Powers) Ordinance (XVII of |2000)—--

~:--8. 3---Service Tribunals Act (LXX of 1973), S: 5--*—M0d1fy1ng of order---Compulsory retirement--- -
Absence from duty---Acquittal from criminal charge---Civil servant was removed from service on the
allegation of his wilful absence from duty---Plea raised by civil servant was- -that his absence from duty
was due to circumstances beyond his control as he had been involved in murder case---Validity---
Service Tribunal while dealing with appeal, had power under S.5 of Service Tribunals Act, 1973, to
vary and modify order of departmental authority---Supreme Court while sitting in appeal over
judgment of Service Tribunal could also exercise such power to meet the ends of justice---Civil
servant, who had long unblemished service record of about 17 years and he, by force of circumstances
(involvement in case in which he was later on acquitted), was prevented from performing his duty---
Civil servant was absent from duty entailing some penalty under law and his removal from service was
too harsh penalty for him--Supreme Court converted petition for leave to appeal into appeal and
converted penalty of removal from service into compulsory-retirement---Appeal was allowed.

Auditor-General of Pakistan and others v. Muhammad Ali and others 2006 SCMR 60; Abdul Hassan v.
Secretary, Education (S&L) N.-W.F.P. and 3 others 2008 PLC (C.S.)77; Shamim Ahmed Kazmi v. Pakistan
International Airlines Corporation and another 2005 SCMR 638; Agriculture Development Bank of Pakistan

" through Chairman and another v. Akif Javed 2005 SCMR!752;! Javed Akhtar and others v. Chief Engineer,
Highway Department and others 2006 SCMR 1018; Islamic Republlc of Pakistan v. Dr. Safdar Mahmood
PLD 1983 SC 100; Water and Power Development Authority, Lapore and 2 others v. Muhammad Yousaf,
Test Inspector PLD 1996 SC 840; Mian Shafiuddin, Deputy Director and 4 others v. Surat Khan Marri,
Director Regional Information Office, Islamabad and 41 others 1991 SCMR 2216; Aijaz Nabi Abbasi v.
Water and Power Development Authority and another 1992 SCMR 774; Inspector General (Prisons) N.-
W.F.P Peshawar and another v. Syed Jaffar Shah, Ex-Assistant Superintendent Jail and others 2006 SCMR
815; Abdul Sattar and another v. Director Food, Punjab and others 2007 PLC (C.S.) 319 and Muhammad Ali
S. Bukharl v. Federation of Pakistan through Establishment Secretary, Islamabad and 2 others 2008 PLC
(C.S.) 428 ref. .

Amjad Ali, Advocate Supreme Court for Petitioner.

Agha Tarig Mehmood, D.A.-G. for Respondents.

Date of hearing; 21st April, 2009.

JUDGMENT
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SAYED ZAHID HUSSAIN, J.-—- Akhtar Ali petltloner was Trained Under Graduate Teacher (TUGT) F.G.

‘ '“ High School (PRC), Mardan who on 19-8-2000 absented from duty. He was, suspended on 27-9-2000 which

" suspension was extended: latter on and was issued notice dated 19-4-2001 for being absent from duty. Since ~
no reply was received show-cause-notice dated 6-7-2001 was issued calling for reply thereto w1thm 15 days.

. As this notice also remained unresponded, a final show-cause notice dated 4-9-2001 was issued in terms of

T section 3(i)(b) of Removal From Service (Special Powers) Ordinance, 2000.. He was eventually removed

from service on 23-10-2001. Departmental appeal for “reinstatement in service was made by him on

- 18-11-2b02. Having no response to the same, he approached the Federal Service Tribunal through an appeal
dated 6-2-2003, which was dismissed by the learned Federal Service Tribunal, Islamabad on 19-3-2008.
Aggrieved thereby he has invoked the jurisdiction of this Court quder Article 212(3) of the Constitution of
Islamic Republic of Paklstan In that notice to respondents’ was ordered to be issued by this Court to consider
the quantum of pumshment in the matter.

2. The learned counsel for the petltaoner and the learned Deputy Attorney-General have been heard pnmanly
o cons1der as-to whether the penalty of removal -from service was justified in the facts and circumstances of
the case. The contention of the learned counsel for the petitioner is that the absence of the petitioner from
duty was due to the circumstances beyond his control as hehad:been involved in a murdér case in case F.LR.
No.511, dated 19-8-2000 registered under section 302/34, P.P.C., which fact was brought to the notice of the
Headmaster of the School informing that due to threat to his life it had bécome impossible for him to attend
the school and he may be granted leave with effect from 21-8-2000. It is contended that he was acquitted in

that case on 13-11-2002 by the Trial Court on the basis of compromise. Whereafter, he approached his school
when he learnt of his removal from service and agitated the matter, departmentally and thereafter before the
learned Tribunal. According to him the view taken by the learned Tribunal in the case .was not based on
correct appreciation of the matter. He places reliance- upon Auditor-General of Pakistan and others v.-
Muhammad Ali and others 2006 SCMR 60 and Abdul Hassan v. Secretary, Education (S&L) N.-W.F.P and 3
others 2008 PLC (C.S.) 77 to contend that harsh penalty of removal from service desérved to be reduced to
some minor penalty. . : ‘ o .

3. The tearned Deputy Attorney General, Paklstan, however, supports the order made by the departmental
authority and the Judgment of the Federal Serv1ce Trlbunal and seeks dismissal of the petltlon -

4 The factual background is not in dlspute We have consndered the matter frofn various angles and find that
the petitioner who got employment as Teacher in the yeat; 1984, had unblemished service record but due to
involvement in the case he absented from duty with effect from 19-8-2000 due to threat to his life. He had -
made an application to the Headmaster of the school also to this effect. The notices dated ‘19-4-2001,
6-7-2001 and 4-9-2001 remained unresponded having not been received by him. These were the
circumstances preventing him from continuing to perform his duty as a teacher. As soon as he was acquitted

~ by the Court on 13-11-2002 he approached the authorities and-agitated the matter for his reinstatement within
the Department and before the Tribunal. No doubt he remained absent but the punishment he has been
awarded i.e. removal from service, appears to be too harsh and-disproportionate. It may be observed that
while proceeding agamst a person under section 3 of the Removal From Service (Speclal powers) Ordinance,
2000, the competent authority had the discretion to dismiss or remove from service or compulsorily retire

+ from service, or reduce the person concerned to lower post or pay scale or impose one or more minor
penalties. It may be observed that Clause (a) of section 3(1) of the Ordinance deals with the inefficiency of a

. person in Government service or being -habitually absent from duty without prior approval of leave. But a
person guilty of misconduct (clause b) or a person -who -is corrupt’ (clause ¢) etc. have been dealt with
separately. While imposing penalty the competent authority is thus expected to keep in mind the gravity and
_severity of the allegations and past conduct of the person-concerngd. The petitioner's removal from. service
was not the only option for the competent authority. He céuld be awarded other penalty of lesser implications.
When he filed appeal before Federal Service Tribunal even the leaf‘ned Tribunal did not advert to this aspect

. of the matter although under section 5 of the Service Tribunals Act, 1973, the Tribunal had power on appeal
to "confirm, set aside, vary or modify the order appealed against”. There is no dearth of precédents where the
Tribunal modified the orders of the departmental authority by converting the penalties and substituting order
in place of removal from service. For instance in Abdul Hassan v. Secretary, Education (S&L) N.-W.F.P and
3 others 2008 PLC (C.S.) 77, the N.-WFP Service Tribunal ordered the-conversion of dlsmlssal order from .

20f3 S o | : : 16-Sep-22, 10:38 A



~~~~~~~~~~~~~ oveiawaan

service with that of compulsory retirement. Incidentally, in that cas¢ also the appellant had been involved in a
murder case who had been sentenced to imprisonment for life and lafter undergoing the sentence, years after
his dismissal from service he filed appeal before the Service Tribunal and the Tribunal altered the penalty.
The petition for leave C.P.N0.249-P of 2007 filed by the Government of N.-W.F.P. against the order of the
v ~ Tribunal was dismissed by this Court on 24-12-2008. In Shamim Ahmed Kazmi v. Pakistan International
.- Airlines Corporation and another, 2005 SCMR 638, the Federal Service Tribunal had ordered. the conversion
¢ of dismissal from service into compulsory retirement which was. maintained by this Court by dismissing the
~ petition thereagainst. In Agriculture Development Bank:of: Pakistan through' Chairman and another v. Akif
= Javed 2005 SCMR 752, the penalty of dismissal from service was :modified by the Federal Service Tribunal
to compulsory retirement whereagainst the petition was .dismissed by this Court. In Auditor-General of
Pakistan and others v. Muhammad Ali and others 2006 SGMR:-60; removal from service order was converted
into reduction in time scale by the Federal Service Tribunal whereagainst the appeal of the Department was
dismissed by this Court. Reference may also be made to Javed Akhtar and others v. Chief Engineer, Highway
Department and others 2006 SCMR 1018. As to the scope of powers of thé Tribunal under the Service
Tribunals Act and of thjs Court under Article 212 reference may be made to Islamic Republic of Pakistan v.
Dr. Safdar Mahmood PLD 1983 SC 100, Water and Power Development Authority, Lahore and 2 others v.
Muhammad Yousaf, Test Inspector PLD 1996 SC 840, Mian Shafiuddin, Deputy Director and 4 others v.
Surat Khan Marri, Director Regional Information Office, Islamabad and 41 others 1991 SCMR 2216 and
Aijaz Nabi Abbasi v. Water and Power Development Authority and another 1992 SCMR 774,
5. Even this Court while hearing petition under Article 212(3) of the Constitution of the Islamic Republic of
Pakistan, had been exercising its jurisdiction in appropriate: cases of converting the -penalty found not
- commensurate to the nature of the charges. In Inspector Géneral (Prisons) N.-W:F.P Peshawar and another v.
Syed Jaffar Shah, Ex-Assistant Superintendent Jail and‘others 2006:SCMR 815, the judgment of the Tribunal
was modified to convert the penalties imposed by the departméntal:atthority. In Abdul Sattar and another v.
Director Food, Punjab and others 2007 PLC (C.S:) 319;.this‘Court ‘ordered the conversion of penalty of
dismissal from service into compulsory retirement from"device: In'Muhammad Ali S. Bukhari v. Federation
of Pakistan through Establishment Secretary, Islamabad“atid 2 others 2008 PLC (C.S.) 428, modifying the
judgment of the learned Tribunal this Court ordered the conversion of penalty of compulsory retirement into
reduction of two steps in time scale for a'perlod of two years.

6. The object of making reference to the above cited precedents is that not only the Tribunal while dealing
with an appeal under section 5 of the Act has the power to vary and modify the order of departmental
authority; this Court while sitting in appeal over the judgment of the learned Tribunal can also exercise such a
power to meet the ends of justice dependent upon of course the facts and circumstances of each case. '

7. In the instant case as noted above the petitioner who had a long unblemished service of about 17 years had
by force of circumstances (involvement in a case in which he was. latter on acquitted) been prevented from
performmg his duty as teacher. He was absent from duty emallmg some penalty under the law. His removal
from service in the circumstances was too harsh a: penalty for h1m We had therefore, on conclusnon of

hearing passed the followmg short order:=-
"For the reasons to be recorded separately, after- havmg heard ‘the learned counsel for the parties at
length, we are inclined to convert this petition into*appeal ‘Which is accepted and penalty of removal
from service is converted to that of compulsory retirement."

These are the reasons for the above order accépting the appeal partially with no order as to costs.

MH/A36/SC - Appeal allowed. -
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