
10.10.2022 Junior of learned counsel for the appellant present. Mr. Muhammad 

Jamil, Litigation Officer alongwith Mr. Muhammad Riaz Khan Paindakhel, 

Assistant Advocate General for the respondents present.

Junior of learned counsel for the appellant, requested for 

adjournment on the ground that learned counsel for the appellant is busy 

in the august Peshawar High Court, Peshawar. Adjourned. To come up for 

arguments on Q6dr2.2022 before the D.B.

k 1m
(Mian Muhammad) 

Member (E)
(Salah-Ud-Din) 

Member (J)

06.12.2022 Counsel for the appellant present.

Mr. Naseer-ud-Din Shah, Assistant Advocate General for 

the respondents present.

Former made a request for adjournment in order to further 

prepare the brief. Adjourned. To come up for arguments on 

ire D.B.09.02.2023

O
-

^ (Mian Muhamm^ 

Member (E) ■
(Rozina Rehman) 

Member (J)

' 09.02.2023 Clerk of counsel for the appellant present. Mr. Naseer 

Ud Din Shah, learned Assistant Advocate General for 

respondents present.

Mrs. Rozina Rehman, Learned Member (Judicial) is on 

leave today, therefore, case is adjourned to 17.05.2023 for 

arguments before D.B.

(Fareem Paul) 

Member (E)



S.A No. 11017/2020

Appellant alongwith junior of learned counsel for the 

appellant present. Mr. Kabirullah Khattak, Additional Advocate 

General for the respondents present.
Junior of learned counsel for the appellant submitted 

rejoinder, copy of which handed over to learned Additional 
Advocate General. Junior of learned counsel for the appellant 
ajsb requ^tedT^ adjournment for arguments on the ground 

that learned counsel for the appellant is busy in the august 
Peshawar High Court, Peshawar. Adjourned. To come up for 

arguments on 28.02.2022 before the D.B.

27.10.2021

A

(Salah-Ud-Din) 
Member (J)

(Mian Muhammad) 
Member (E)

Due to retirement of the Worthy Chairman, the 

Tribunal is defunct, therefore, case is adjourned to 

02.06.2022 for the same as before.

28.02.2022

}■ ■

Reader.
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■ 21.01.2021 Appellant present through counsel. Preliminary arguments 

heard. File; perused. , ;
/■

Points, raised heed consideration. Adrriitted to regular 

'hearing subject to all legal objections. The appellant is 

directed to deposit security and process fee within 10 days. 

Thereafter, notices be issued to respondents for written 

reply/comments.:To come up for written reply/comments on 

15.04.2021 before S.B.

AAppsflarrtOsposited
§ecu^^^cess Fee >

t*.. -Mn)

/
I

(Ro^a man)'•,i i, ^

ember

15.04.2021 Due to demise of the Worthy Chairman, the Tribunal is 

non-functional, therefore, case is adjourned to 

10.06.2021 for the same as before.

Reader

10.06.2021 Junior to counsel to counsel for the appellant and Mr. 

Kabirullah Khattak, Addl. AG alongwith Sajid, ADEO for 

the respondents present.

The respondents have submitted reply. Placed on 

record. The appeal js entrusted to D.B for arguments on 

27.10.2021.

Chairman

■jff.
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Court of

Hon 72020Case No.-

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

3V- 21
ctr'* u.

The appeal of Mr. Talib Jan presented today by Mr, Javed iqbal 

Gulbela Advocate may be entered in the Institution Register anU put up to 

the Worthy Chairman for proper-order please.

17/09/20201-

re^trW^’ .
This case is entrusted to S. Bench for preliminary hearing to be put

2-
up there on

r\

CHAI AN ' .
Appellant is present in person.
Since the Members of the High Court as well 

as of the District Bar Association, Peshawar, are 

observing strike today, therefore, learned counsel 
For appellant is not available today. Adjourned to 

21.01.2021 on .which date to come up for 

preliminary hearing before S.B.

1.202005.1

(M u h a m mathlamal-Kba-n^ 
Member (Judicial)

V ;
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Govt, of Khyber Pakhtunkhwa and Others

INDEX

Description ofDocumenta
Grounds of Petition

Annex Pages
1. 1-7
2. Affidavit 8
2. Condonation of Delay 

Addresses of Parties.
9-10

3. 11
4. Copy of Advertisement dated

07/08/2008_____________ _
Copy of Appointment Order
dated 05/12/2008

“A” 12

5. 13

6. Copies
Order-

of Impugned Office
2454-

“C” 14
Endst.No. 

73/DCU(M)EA-01 

16/03/2009 & Office Order No* 

Endst No: 2212/9 dated 

18/03/2009

dated

7. Copy of Judgment dated
16/06/2020

D 15-18

8 Copy of Departmental Appeal “E” 19
Other Documents9 20-28

10. Wakalat Nama 29

Dated: 17/09/2020

APPELLANT

Through

Javed Iqbal Gulbela
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BEFORE THE HOISTBLE KHYBER PATCHTTTWTTWA 

SERVICE TRIBUNAL PESHAWAR

In Re S.A No. /2020

Talib Khan S/o Shamshad Khan R/o i Mohf Gujjran 

Fatima, Tehsil & District Mar dan.

Appellant• 09

VERSUS

1. Govt, of Khyber Pakhtunkhwa through Secretary 

Elementary & Secondary Education, Civil 

Secretariat, Peshawar.
2. Director Elementary & Secondary Education, Civil ' 

Secretariat, Peshawar.
3. District Education Officer, Mardan.

Respondents• • • •

APPEAL U/S-4 OF THT! KHYRBR 

PAKHTUNKHWA SERVTrRR 

TRIBUNAL ACT 1974 FOR
SETTING ASIDE THE IMPUGNED 

ORDERS DATED 16/03/2009 & 

18/03/2009 OF THE OFFICE OF
DISTRICT CO-ORDINATOR
OFFICER MARDAN. WHERRRY
THE APPELTANT WAS 

TERMINATED PROM HIS 

SERVICES ON THE ATJ.F.OF.D
GROUND OF BEING TTJ.EGAT.T.Y 

APPOINTEE & IN VIOLATION TO 

THE RECRUITMENT POLICY IN
A CURSORY & i WHTMSTCAT,
MANNER.



Resvectfullv Sh^wath

1. That the Appellant is a naturally born 

bonafide citizen of Islamic Republic of 

Pakistan & hails from a resj)ectable family 

of District Mardan have every legal right to 

file the instant Service Appeal.

2. That the Respondent Department called for 

Applications for filling of certain vacant 

posts to be filled in Respondent Department 

vide Daily Aaj (Newspaper) dated 

07/08/2008 & in connection to the same, the' 

Appellant applied for the same. (Copy of 

Advertisement dated 07/08/2008 is annexed 

herewith as annexure “A”)

3. That after going through the mandatorily 

required criteria & after being envisaged 

with the inquisition & ordeals of selection 

process, the Appellant got inducted onto the 

rolls of this prestigious department as PST 

Teacher (BPS-7) vide Order No: 15034- 

G/APPI:PST dated 05/12/2008 of the office ' 

of Executive District Officer Elementary & 

Secondary Education Mardan. (Copy of 

Appointment Order dated 05/12/2008 is 

annexed herewith as Annexure “B”).



©L

4. That after induction into i service 

Appellant remained a very pragmatic & 

devoted fellow and have never left any stone 

unturned in performance of his duties & 

due to his mental wetted skills, the 

Appellant always won the hearts of his 

High-ups and was appraised on certain 

junctures for his work ethic and behavior.

the

5. The before going to went out spleen upon 

the injustices meted out to the Appellant, it 

would be appropriate to mention in here 

that the service of the Appellant only 

. remained for a short span of 4 months, 

when suddenly out of the blue, the 

Appellant along with his other colleagues 

were terminated from the; rolls of the 

Respondent Department vide impugned 

Office Order No: Endst.No. 2454- 

73/DCU(M)EA-01 dated 16/03/2009 & Office 

Order No: Endst No: 2212/9 dated' 

18/03/2009 of the office of District Co-
i

ordination Officer Mardan with the 

observation that all the ; appointments 

carried out therein were irregular & 

therein in violation of recruitment policy & 

prescribed procedure. (Copies of Impugned

were



©
Office Order* Endst.No.
73/DCU(M)EA-01 dated 16/03/2009 & Office 

Order No: Endst No: 2212/9 dated

2464-

18/03/2009 are annexed as annexnre “C”)

6. That other colleagues / batch mates of the 

Appellant filed Service Appeal before this 

Hon’ble Tribunal which was allowed & 

other colleagues of the Appellant 

instated into their parent departmient.

were re-

7. That Appellant approached to the August 

Peshawar High Court Peshawar in Writ 

Petition No: 5408/2019 titled as 

Khan VERSUS Govt: of KPK” for setting 

aside the impugned orders dated 16/03/2009 

& 18/03/2009 & for. re-instatement into 

service, which was disposed off with the 

directions to seek appropriate remedy from 

the competent forum. (Copy of Judgment 

dated 16/06/2020 is annexed herewith 

Annexure “D”)

TaUb

as

8. That thereafter, the Appellant filed a 

Departmental Appeal on 17/06/2020 but 

here again the deuce fate of the Appellant 

prevailed, and after the lapse of the 

statutory period, the same was not decided.



(Copy of Departmental Appeal is annexed 

as Annexnre “FO

9. That feeling from the supra-mentioned acts 

of the Respondent Department, the
I

Appellant approaches this Hon’ble Tribunal 

upon the following grounds inter-alia:-

GROUNDS>
A. That the impugned termination order is 

illegal, wrong, void ab-intio & is not 

sustainable at all.

B. That the impugned termination order is 

unwarranted, illegal & against the rules, 

hence not tenable in the eyes of law.

C. That no proper inquiry was ever conducted 

in the case of the Appellant nor the 

Appellant was ever heard in person, that 

was condemned unheard. ;

D. That the Respondent Department has 

deviated themselves from fulfilling the basic 

ingredients of law i.e, charge sheet, 
statement of allegation, show: cause notice, 
inquiry dispensation order, final show cause 

notice & by doing so the Respondent 

Department has kept the Appellant in dark.

E. That as the dictum & law governing the ' 
land it is a prima facie that^ where a law



©
requires a thing to be done in a particular 

manner that has to be done in that manner 

& not otherwise.

F. That under the mandate of Article 4 of the 

Constitution, no one can be treated 

otherwise than in accordance with law, 
whereas Article 25 postulates that alike are 

to be treated alike but here the case of the 

Appellant is volta facie and totally different 

yardstick has been used to treat the 

petitioner.

G. That such reckless demeanor of Respondent 

Department is an unreasonable departure 

from principle of Policy contained in 

Constitution requiring them to secure well 

being of the Appellant , by ensuring 

equitable adjustment of Rights between 

employer / Respondent Department & 

employee/Appellant.

H.That from every angle the impugned 

termination order is wrong, illegal, void, 
against the rights of the Appellant & is 

liable to be set aside & by doing so the 

Appellant is entitled to be re-instated into 

service with all back benefits.:

1. That the Appellant seeks permission of this
Hon'ble Tribunal to advance other relevant

.1

grounds at the time of arguments.

It is therefore, most humbly prayed 

that on acceptance of this Service Appeal, 
the impugned termination: orders No:



©i

Endst.No. 2454-73/DCU(M)EA-0l dated 

16/03/2009 & Office Order No* Endst No* 

2212/9 dated 18/03/2009 of the office of 

District Co'ordination Mardan may kindly 

be set aside and by doing so the Appellant 

may very graciously be reinstated into 

service with all back benefits.

Any other relief not specifically asked 

for may also graciously be extended in 

favour of the Appellant in the 

circumstances of the case.
Dated: 17/09/2020

APPELLANT

Through

Javed Iqbal Gulbela 

Saghir Iqbal Gulbela

Ahsan Sardar
&

Tahir Khan
Advocates, High Court 

Peshawar.
NOTE:-

As per information of my client, no such like appeal for 
the same petitioner, upon the same subject matter has earlier , 
been filed, prior to the instant one, before this Hon’ble 
Tribunal. '

Advocate.

y . •
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BEFORE THE HON’BLE KHYBER PAKHTTTNyFTWA 

SERVICE TRIBUNAL PESHAWAR

In Re S,A No, /2020

Talib Khan

VERSUS

Govt, of Khyber Pakhtunkhwa and Others

AFFIDAVIT

I, Talib Khan S/o Shamshad Khan R/o Moh^ Gujjran 

Fatima, Tehsil & District Mardan, do hereby solemnly 
affirm and declare that all the contents of the instant appeal 
are true and correct to the best of my knowledge and befief 
and nothing has been concealed or withheld from this Hon’ble 
Tribunal.

DEPONENT
CMC:
CELL NO:

IdentiBed by-

JAVED IQBAL GULBELA
Advocate High Court 
Peshawar.



BEFORE THE HQN’BLE KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAR

In Re S.A No. /2020

Talib Khan

VERSUS

Govt, of Khyber Pakhtunkhwa and Others

APPLICATION FOR CONDONATION OF DELAY

Respectfully Sheweth,

1. That appellant has filed the above titled appeal 

before this Honourable Tribunal, the contents 

of which may very graciously be considered as 

integral part of the instant appeal.

2. That balance of convenience also lies in favor of 
the Appellant.

3. That meanwhile, the Appellant approached the 

Hon'ble Peshawar High Court Peshawar in Writ 

Petition No; 5408/2019, hence could not 

approach this Hon'ble Tribunal.

4. That other colleagues of the Appellant also 

approached the Hon'ble Peshawar High Court 
Peshawar, and since then, the Appellant 
waiting for the same to

was 

be decided.

5. That due to financial constraints, the Appellant 

could not approach this Hon'ble Tribunal within 
time.



(b
6. That if the delay is not condoned, the Appellant 

will suffer irreparable loss.

7. That in given circumstances of; the case, 
condonation of delay in the instant appeal is 
indispensable.

It is therefore humbly prayed that 

acceptance of this application, the delay in filing 

the instant service appeal may graciously be 

condoned in the best interest of justice.

on

Dated: 10/09/2020 APPELLANT

Through

Javed Iqbal Gulbela

Saghir Iqbal Gulbela
&

AhsanSardar
Advocates, High Court 

Peshawar.

Affidavit:

I, Talib Khan S/o Shamshad Khan R/o IVfoh- Gujjran 
Fatima, Tehsil & District Mardan, do hereby solemnly 

affirm and declare that all the contents of the instant 
application are true and correct to the best of my knowledge 
and belief and nothing has been concealed or withheld, from 
this Hon’ble Tribunal.

DEPONENT
CNIC:
CELL NO



ill.
* '

BEFORE THE HOISTBLE KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAR

In Re S.A No. /2020

Talib Khan

VERSUS

Govt, of Khyber Pakhtunkhwa and Others

ADDRESSES OF PARTIES
PETITIONER,

Talib Khan S/o Shamshad Khan R/o Moh- Gujjran 

Fatima, Tehsil & District Mardan.

ADDRESSES OF RESPONDENTS

1. Govt, of Khyber Pakhtunkhwa through Secretary 

Elementary & Secondary Education, 
Secretariat, Peshawar.

2. Director Elementary & Secondary Education, Civil 

Secretariat, Peshawar.
3. District Education Officer, Mardan.'

Civil

Dated: 10/09/2020

APPELLANT

Through

Javed Iqbsd Gulbela
Advocate, High Court 

Peshawar.
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IN THE PESHAWAR HIGH OURT 

PESHAWAR,
fJUDIOAL DEPARTMF.NTl

W.P No. 5408>P/2019.

Talib Khan Petitioner.

Versus.

Govt of Khyber Pakhtunkhwa... Respondents.

For petitioner: - Mr. Habib Ullah Mohmand
Advocate;

For respondents:- Mr. Muhammad Riaz Khan
AAG/

Date of hearing: 16.06. 2020

JUDGMENT

MUHAMMAD NAEEM ANWAR. J.- Through this

petition under Article 199 of the Constitution of the

Islarhic Republic of Pakistan, 1973, the petitioner 

■ - -\§eeks'the following prayers;-

“On acceptance of this writ petition, the 

impugned order dated 16.03.2009 and 

18.03.2019 may kindly be. set aside be 

declare null and void, against the law and . 

also against the norms of justice, and the 

petitioner may kindly be re-instated in the 

parent department along with all back 

benefits i.e., wages, salaries etc for which 

the petitioner is eligible”.

The case of the petitioner is that the2.

respondents’ department advertised-few posts of PST

on 07.08.2008 for which the petitioner being eligible 

had applied and. after process of recruitment, he was

'BALGulBela .JAVE
Daud^ Law Chamber 

Advocate Hiflh Geyrt 
M9bi:.P|45r94055Q1
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appointed on Uhibii Gbtiricil basis at Government

Primary School, Yahya Jadeed, Mardan, on

;ig5.12.2008. He joined his services and after rendering 

4/5 months services, the ,, respondents without 

assigning- any reasons cancelled his- appointment 

order, which act, according to him, is against law and 

norms of Justice. As per averments of the petition, his 

other colleagues had filed appeal' before Service. 

Tribunal, which was allowed, consequently, they were

re-instated, however, the petitioner was not

re-instated, hence, the instant petition. .

The respondent No.3, when put on . notice,3.

submitted his parawise comments, wherein issuance 

of the desired writ was opposed., '

4. Atgiiments heard and record perused.
i ■

5. It is not disputed that the petitioner was

appointed as PST on 05.12.2008, however, his

appointment order alongwith others was cancelled

vide order No 2454-68 dated 16.03.2009 on ground of

being illegal. He did not file appeal against

cancellation of appointment order, however, his other

colleagues filed Service Appeal No. .1105/2009 titled

Gul Jehan vs. The Secretary, Literacy and Secondary

Education, Khyber Pakhtunkhwa, before the Khyber

Pakhtunkhwa, Service Tribunal, which was decided

V
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1

the basis of judgment rendered in writ petition 

with the following observations:-

on

“Since the appointments made are proved to 
have been made in derogation of merit and
relevant rules through an inquiry conducted 
under the aegis of the Provincial Government, no 

pick and chose can be made by this Court while 

exercising jurisdiction under Article 199 of the 

Constitution of Islamic Republic of Pakistan, 
1973, even if it cannot be refilled that some of 
the appointees may have been appointed on 
merit. Since all the vacancies have been 

advertised afresh and the petitioners would be at 
liberty to apply for them, we would not like to 

pass any order in this behalf. This petition being 
without merit is dismissed.”

The Service Tribunal while discussing 

judgment of this court decided the service appeal on 

10.02. 2011. The operative part of the-judgment of 

Service appeal is reproduced as under;- 

. “II. In view of the above, we 

merit in this appeal as the order of High Court 
has not been challenged before the Hon’able 
Supreme Court of Pakistan, therefore, the 

very much in the field. The appeal is not 
maintainable which is hereby dismissed.”

Apart from the above, as per contents of the

petition, the petitioner remained in service for the

period of 3/4 months, thereafter, his

cancelled somewhere in year, 2008 and,: thereafter, ,
I

thougl| the other appointees had challenged the 

cancellation order before this court as well as before

see no

same is

'A

6.,

services were

^Q)3A.S.0MlP«fe
DaLHBai Lu'A'■■

JA^
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the Service Tribunal. Be that as it. may, without 

discussing merits of the case of rest of the appointees.

who had availed the appropriate remedy, admittedly, 

undisputedly and undeniably from 2008 till filing of 

this petition, i.e., 8.10. 2019, the petitioner has never

approached to the appropriate forum seeking redressal

against order considering himself aggrieved 

therefrom, therefore, the instant petition being hit by 

the principle of latches, is hereby dismissed, 

however, the petitioner is at liberty to seek

appropriate remedy from the competent forum, if he

so desired.

Announced
16.06;2020. CHIEF JUSTICE

•M.Zafral PS*

JUDGE

(DB: Hon’able Mr. Justice Waqar Ahmad Seth, HCJ 
Hon’able Mr. Justice Muhammad Naeem Anwar)

JAVIB IQBAL GulBels ■
B&Udz^l Law Chamber

High O^urt Peshavjjir
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BEFORE THE KHYBER PAKHTUNKHWA SERVlCi- TRIBLiNAl

PESHAWAR

Service Appeal No.l 1017/2020.

Talib Khan S/0 Shamshad Kham Moh; Gujran,Fatma,Tehsil & Disil. Mardan.
(Peiilioner)

Versus

The Secreta!7 (Elementary & Secondary Education) KPK Peshawar & Others
(Respondents)

INDEX

ANNEXUREDESCRIPTION 
OF DOCUMENTS

S.NO i
■Para wise comments along with

affidavit____________________
Copy of appointment order

1.

“A"2
BCopy oCHigh, Court Judgement3

Copy of Departmental Appeali 4

Copy of Cancellation orderi 3

Copy of dismissal order! 6

Copy of Service Tribunal Judgement7

\

(Male) MardarN^^'
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./i^EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No.11017/2020.

Talib Khan S/0 Shamshad Khan Moh; Gujran,Fatma,Tehsil & Oisu, Mardan.
(Peiiiioner)

Versus

The Secretary (Elementary & Secondaiy^ Education) KPK Peshawar & Others
(Respondents)

Para Wise Comments on Behalf ofRespondents No Kto 3.

Sheweth, Respectfully

PRELIMINARY OBJECTIONS;

1. That the appellant has got no cause of action as well as locus standi to die 

the instant-appeal.

2. That the instant appeal is badly time barred, hence liable to be dismissed,

3. That the appellant has not come to this honorable Tribunal with clean hands.

4. That the appellant has concealed the material facts from this 1-ion‘bie 

Tribunal, hence the appeal is liable to be dismissed.

5. The appellant had been appointed since 2008.The writ Petition had been
/

filed since 2019 and the writ petition being hit by the principle of latches is 

here by dismissed dated 16-06-2020. The departmental appeal has written on 

dated 17-06-2020, hence the appeal is time bared liable to be dismissed.

(Appointment, High Court Judgment,& Departmental appeal arc 

Annexure A,B&C)

6. That the respondent/ competent authority vide Govt of NWhP lilemcniai-y & 

Secondary Education department Peshawar No SO(S)4-l 7/08/.Ahmad 

Hussain Dated 27-2-2009,, the Competent authority Cancelled all the 

irregular appointments mada^iolalion of recruitments policy and prescribed 

procedure i.e. without DSC, Test, Interview, Merit, District/ union C)uoia 

etc. during the incumbency of Mr. Ahmad Hussain E.D.O (f'&SE) Mardan.

(Copy of Cancellation orJer is as Annexure D)

7. That the Competent Authority (CHIEF MINISTER) has imposed"'major 

penalty of Dismissal from Service upon Mr. Ahmad Hussain E.x-Executivc 

District Education Officer (BS-19) E&SE, Mardan.

(Copy of dismissal order is Annexure E)

i
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W That the same nature Service appeal No. 1105/2009, decided on dated 1(T02- 

2011, para No! 6,The AAG argued that the appeal is not maintainable as per 

Honorable High Court Judgement, the relevant portion is reproduced as

below: .

^?e|

proved to have been made in“Since the appointments made 

derogation of merit and relevant rules through in inquiry conducted 

under the aegis of the Provincial Government, No pick and choose

are

be made by this court, while exercising jurisdiction under Article 

199 of the Constitution of the Islamic Republic of Pakistan 1973, 

Even if it cannot be relieved that some of the appointees may have 

been appointed on merit. Since all the vacancies have been advertised 

a fresh and the petitioner would be at liberty to apply for them 

would not like to -pass any order in this behalf, this petition being

can

, we

without merit is dismissed, hence need no comments.

(Copy of Service Tribunal Judgement as is Annexiire F)

FACTS:
Para No 1 Pertains to record, however the appellant has no legal right 

file the instant appeal, because the appeal is badly time bared, 

hence need no comments.
2. Para No 2 Pertains to record, hence need no comments.

3. Para No 3 Pertains to record, however the appointment order ol the 

appellant was cancelled, hence need no comments.
s

4. Para No 4 Pertains to record, hence^need no comments.
.5. Para No 5 is incorrect, base'iess, against - facts as the respondent/

Competent Authority vide Govt of NWEP Elementary & Secondary 

Education department Peshawar No SO(S)4-l 7/08/Ahmad Hussain 

Dated 27-2-2009, the Competent authority cancelled all the irregular 

apppintments made violation of recruitments policy and prescribed 

procedure i.e. without DSC, Test, Interview,.Merit, District/ union 

Quota etc. during the incumbency of Mr. Ahmad Hussain E.D.O

(E&SE) Mardan, hence denied.
(Copy of Cancellation order is as Annexiire D)

6. Para No 6 pertains to record, however each and every case have iheii 

merits, and the same nature service- appeal No. 1105/2009, 

decided on dated 10-02-2011, para No. 6 . the AAG argued that the

1.

to

own
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appeal is not maintainable as per Honorable High Court Judgement, 

the relevant portion is reproduced as below:

“Since the appointments made are proved to have been made in 

derogation of merit and relevant rules through in inquiry conducted 

under’the'aegis of the Provincial Government, No pick and choose 

can be made by this court, while exercising jurisdiction under^ Article 

199 of the Constitution of the Islamic Republic of Pakistan 1973, 

Even if it cannot be relieved that some of the appointees may have 

been appointed on merit. Since all the vacancies have been advertised 

a-fresh and the petitioner would be at liberty to apply Cor them, we 

would not like to pass any order in this behalf, this petition being 

without merit is dismissed, hence need no comments.

(Copy of Service Tribunal Judgement as is Anncxure F)

7. Para No.7 is incorrect, baseless, against facts, as the writ petition is 

not disposed off while the writ petition being hit by the principle of 

latches is here by dismissed dated 16-06-2020, hence denied.

(Copy of High Court Judgement as is Annexure li)

8. Para No.8 is incorrect, baseless, against facts, as the answering 

respondent being responsible government officer acted in accordance 

law and rules, hence denied.
9. Para No.9 needs no comments, grounds as under:

Grounds:
A. Para A is incorrect, baseless, against facts, as the respondent/ 

Competent Authority vide Govt of NWFP Elementary & Secondary 

Education department Peshawar No SO(S)4-l7/08/Ahmad Hussain 

Dated 27-2-2009, the Competent authority cancelled all the irregular 

appointments made violation of recruitments policy and prescribed 

procedure i.e. without- DSC, Test, Interview, Merit, District/ union 

Quota etc. during the incumbency of Mr. Ahmad Hussain E.D.O 

(E&SE) Mardan, heftee denied.
(Copy of Cancellation order is as Annexure D)

B. Para B is incorrect, baseless, against facts, as the termination/ 
Cancellation order is legal and is not against the rules, hence tenable 

in the eye of law, hence denied.
C. Para C is incorrect, baseless, against facts, as the answering 

respondent being responsible government officer acted in accordance 

law and rules, hence denied.
D. Para D is incorrect,' baseless, against facts, as the respondent/ 

Competent Authority vide Govt of NWFP Elementary & Secondary- 

Education department Peshawar No SO(S)4-17/08/Ahmad Hussain 

Dated 27-2-2009, the Competent authority cancelled all the irregular

■'I'*-
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' appointments made violation of recruitments policy and prescribed^ 

procedure i.e. without DSC, Test, Interview, Merit. District/ union 

Quota etc. during the incumbency of Mr. Ahmad Hussain E.D.O 

(E&SE) Mardan, hence denied.
(Copy of Cancellation order is as Annexure D)

E. Para E is incorrect, baseless, against facts, as the respondent/ 
Competent Authority vide Govt of NWFP Elementary & Secondary 

Education department Peshawar No SO(S)4-l7/08/Ahmad Hussain 

Dated 27-2-2009, the Competent authority cancelled all the irregular 

appointments made violation of recruitrnents policy and prescribed 

procedure i.e. without DSC, Test, Interview, Merit, District/ union 

during the incumbency of Mr. Ahmad Hussain E.D.OQuota etc.
(E&SE) Mardan, hence denied.

(Copy of Cancellation order is as Annexure D)
F- Para F is incorrect, baseless, against facts, as the respondents have

1973.andnot violated Article 04 & 25 of the constitution of Pakistan
the appellant has treated as per law, hence denied.

G. Para G is incorrect^ baseless, against facts, the answering respondent
acci>rdancc law andbeing responsible government officer .acted in 

rules, hence denied.
H. Para H is incorrect, baseless, against facts, as 

Cancellation order is legal, valid and is not against the rights o( the 

appellant, and is not liable to be set aside, hence denied.
I. That the respondents seek permission to raise additional grounds at

the termination/

1.

the time of arguments.

, It is therefore humbly prayed that in the 

light of above facts, the appeal may please be dismissed wnth cost.

\

Tstrict Educat
(Male) Mard'^n

Directerof (E &SE) Edu^on 

KPK, Peshaw^^/
n

>0 Za-I
TXE &SE) Education 

K, Peshawar
Secre

. n'luu:
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«p^EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAI

" PESHAWAR
sS

V

Service Appeal No.11017/2020.

Talib Khan S/O Shamshad Khan Moh; Gujran,Fatma,TehsiI & Disii, Vlardan.
(Petilioner)

Versus

The Secretary (Elementary & Secondary Education) KPK Peshawar & Others
(Respondents)

AFFIDAVIT

I, Mr. Sajid Khan Litigation Officer Education Department Mardan do hereby solemnly affirm 

and declare that the contents of Para Wise Comments submitted by on behalf oi' Answering 

Respondents are true to the best of my knowledge and belief and nothing has been concealed

from this Honorable Tribunal.

SI «

Deponent
i

Sajid Khan 

16101-6005318-5■i

]

*
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©IN THE PESHAWAR HIGH OURT, 
PESHAWAR,

tJUTMCTAL DEPARTME^m

W.P No. S408-P/2019.

Talib Khan Petitioner.

Versus.

Govt of Khyber Pakhtunkhwa... Respondents.

For petitioner: - Mr. Habib Ullah Mehmand
Advocate.

For respondents;- Mr. Muhammad Riaz Khan
AAG

Date of hearing: 16.06. 2020

JUDGMENT

MUHAMMAD NAEEM ANWAR. J.-

petition under Article 199 of the Const:

Islamic Republic of Pakistan, 1973, the pelittTJner
. \

seeks tile following prayers:-«■s
ir-■4

“On acceptance of this writ petition, the 

impugned order dated 16.03.2009 and 

18.03.2019 may kindly be set aside be 

declare null and void, against the law and 

also against the norms of justice, and the 

petitioner may kindly be re-instated in the 

parent department along with all back 

benefits i.e., wages, salaries etc for which 

the petitioner is eligible”.

The case of the petitioner is that the.2.

respondents’ department advertised few posts of PST

on 07.08.2008 for which the petitioner being eligible

had applied and after process of recruitment, he was

Pe^rawa



2

appointed on Union Council basis at Government 

Primary School, Yahya Jadeed, Mardan, on

05.12.2008. He joined his services and after rendering 

4/5 months services, the respondents without

assigning any reasons cancelled his appointment

order, which act, accordir^g to him, is against law and

norms of justice. As per averments of the petition, his 

other colleagues had filed appeal before Service
r'Tribunal, which was allowed, consequently, they were

re-instated, however, the petitioner was not

re-instated, hence, the instant petition.

3. The respondent No.3, when put on notice,

submitted his parawise comments, wherein issuance 

of thC: desired writ was opposed.

Arguments heard and record perused.

It is not disputed that the petitioner was 

appointed as PST on 05.12.2008, however, his 

appointment order alongwith others was cancelled

i
B4.

5.

vide order No 2454-68 dated 16.03.2009 on ground of

being illegal. He did not file appeal against

cancellation of appointment order, however, his other

colleagues filed Service Appeal No. 1105/2009 titled 

Gul J^ran vs. The Secretary, Literacy and Secondary 

Education, Khyber Pakhtunkhwa, before the Khyber 

Pakhtunkhwa, Service Tribunal, which was decided

'^High Courtawa
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the basis of judgment rendered in writ petition 

with the following observations:-

on

“Since the appointments made are proved to 
have been made in derogation of merit and 
relevant rules through an inquiry conducted 
under the aegis of the Provincial Government, 
pick and chose can be made by this Court while 
exercising jurisdiction under Article 199 of the 

Constitution of Islamic Republic of Pakistan,
1973, even if it cannot be refuted that some of 
the appointees may have been appointed on 
merit. Since all the vacancies have been 
advertised afresh and the petitioners would be at 
liberty to apply for them, we would not like to 
pass any order in this behalf. This petition being 
without merit is dismissed.”

The Service Tribunal while discussing 

jud^ent of this court decided the service appeal

no

r

on

10.02. 2011. The operative part of the judgment of 

Service appeal is reproduced as under:-

fn view of the above, we see no 
merit in this appeal as the order of High Court 
has not been challenged before the Hon’able 
Supreme Court of Pakistan, therefore, the same is 
very much in the field. The appeal is not 
maintainable which is hereby dismissed.”

“11.

6. Apart from the above, as per contents of the

petition, the petitioner remained in service for the

period of 3/4 months, thereafter, his services 

cancelled somewhere in year, 2008 and, thereafter,

were

though the other appointees had challenged the9

cancellation order before this court as well as before



&
y-

4.

the Service Tribunal. Be that as it may, without 

discussing merits of the case of rest of the appointees.

who had availed the appropriate remedy,- admittedly, 

undisputedJy and undeniably from 2008 till filing of 

this petition, i.e., 8.10. 2019, the petitioner has 

approached to the appropriate forum seeking redressal 

against order considering himself aggrieved 

therefrom, therefore, the instant petition being hit by 

the principle of latches, is hereby dismissed. 

However, the petitioner is at liberty to seek

never

appropriate remedy from the competent forum, if he 

so desired. ^ ,

Announced
16.06 2020. riuE! Justice

PS*

3;
-i
V; ■

JUDGE
i

'(SB: Hon’able Mr. Justice Waqar Ahmad Seth, HCJ 
Hon’able Mr. Justice Muhammad Naeem Anwar)
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Si" . ^ OFNJV.F.P ./.
i^7:AsEc:om)ARYEDUCArroNi •
Department
■ted August 6, 2009

M

HW^' ■■
•%NOTIFICATION.

NO.SOrSM-17/2009/ Ahmed WHERBAS Mr Ahmed Hussain, 

Executive District Office; (BS-19) E&SE, Mardain was proceeded against under the 

NWP Removal from Semce (Special Powers) Ordinance. 2000 for the charges 

mentioned in the Charge Sheet and Statement of Allegations dated 1 -4-200'

AND WHEREAS Mr Farid Qureshi, Special Secretary (Re; ulation Wing) 

(BS-20) Establishment Department, Go/t: NWP and Syeda Sarwat Jel an. Directress 

(BS-20) Elementary & Secondary Education, NWFP Peshawar were appoi ited as Inquiry 

Committee to conduct inquiry against the accused officer, for the 

against him in accordance with the rules.

ex-
T..‘\

2.

i..

1 § charges leveledw\l'8
3. AND WHEREAS the Inquiry Committee after having examin d.the charges, 

evidence on record and explanation of the accused officer has submitted the report.

AND WHEREAS a show cause notice was served upon Mr Ah ned Hussain, 

.ex- Executive District Officer (BS-19) E&SE Mardan dated 10-6-2009,

AND V/HEREAS the Competent Authority (Chief Minister. N ' VFPj, aftcr 

having considered the charges, evidence on the record, inquiry report, et'. danaiion of 

the accused officer in response to the Show Cause Notice & personal heaiing is of the 

view that the charges against the officer have been proved.

'1 ■

(1 4.
X

5.

1

•a

6. NOW THEREFORE, in exercise of the powers confer ed under - ection 3 

of NWFP. Removal from Service (Special Powers) Ordinance, 2C00, the Ci.mpetent 

Authority (Chief Minister, NWFP), is pleased to impose major penalty of “Lismissal 

from Service” upon Mr Ahmed Hussain,ex-Executive District Officer {BS-19’ E&SE 

Mardan.

-3

! ?
. I

•i

I?
SECRETARY

Endst: of Even No. & Date.
Copy forwarded to; -

a 1- Accountant General, NWFP Peshawar.
2- Special Secretary to Chief Minister, NWFP Peshawar.
3- The Director, Elementary & Secondary Education, Peshawar.
4- Mr Ahmed Hussain,ex-Executive District Officer (BS-19) E&SE Mardan. 

^^...’^f’^Executive District Officer, E&SE Mardan.
6- District Accoimts Officer, Mardan.
7- PS to Chief Secretary, Peshawar.
8- PS to Secretary, E&SE Department, NWFP.
9- PAs to Additional Secretary, Deputy Secretary (Admn), E&SE Depinment,
10- Office order file.

I'
u
I
i Lj1I fSYEID AikMAD KHANl
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nnrORF.THHK.P.K SFRVrr-g TRinUNAL PESHAWAR

Appeal No. 1105/2009

DaJe of institution • 08.07.2009 
Date ofdccision -10.02.2011

(AppellanlJGli! Jchiin I'isT. GPS Malio Nari. Mardan

VHRSUS

1. The Secretary Literacy *Si Secondary Education K.P.K Peshawar,
2. Director Education Peshawar. 
y. iO.C.O Manshcra.
'I. 'I'hc Lxcculivc District Officer (E&SE), Mardan (Respondents)

Appeal under Section 4 of the K.P.K Service Tribunal Act 1974 against the 
order dated 16.3.2009 whereby die appointment order of the appellant has been 
canceled rcirosncctively.

For Appellant. 
.-.For l^cspondcni';

Mr. Adam Khan. Advocates.....
Mr. Shcr Afgan KJiaiiat: A.A.G

MEMBER
.MENtBER.

SYEl) MAN200R ALI SHAH ... 
MR.NOOR ALI KHAN..............

M n:)c;MPNT

i^tAM7nnR AIJ SHAH. MEMBER: TIus appeal has bcci.i filed by tlv:

iippdbill

canceled retrospectively.

■SYEl)«
w.iN

h,c„ of .hc'c=.c .r. llu, « per advcrp.cmcm: nppiip..io„. were inviicd 

ibr.lhP posl orl'.T'.C. T)k r,ppcll»nl .-rcpordingly subnri.lci Od ppplipounn.

vide order dated 5.12.200S after observing ,il

froni ihc dale of a-ssumption ol .

t*rr
cikIjI

vinicd as PSC Teacher

rnmulilbs. Th,; ppprrlbm pcrfpm.eci dmlcs sr..isf:.c.orv

Kl„, 1 vide prrl^r rb.cd 16.3.2009 ordered .he cpoccHe.ion of

I le was appi

duties. Respondent
■JT R

• i:.' ■;

n'incn r'corder of appclbi^ aejin.siiuclmhng the appointment *C''iitiuvnl orders



Argumcnls heard andTilc.pcriised.

Tile learned counsel for ihc appcllanl argued thal 

issued after lest and interview

order of theihc appoiniiucni -
• --5

‘1illegal'^'and there was no
appellant was

under Ihc supcn,'.s.on or O.slr.c,

blaiontiy been

-nd voia a'n*>nitio.

;,pp«inimcnl nrdet. The eppoinlmcM has been,

laid down procedure

I-
■ ^

violated b>’
has

Selection Committee on merit. The, 

the respondents. The impugned order is luiJil; one

fixed for mainiainabiltty-

sided, arbitrary a

The ease was5. High Cour.umaintainable. AS per
ihe , appeal is notThe AAC argued that

. the relevant portion is reproduced below
6.

judgment • . dcrooalion of
. •■Since Ihc appoinimcnts tnede cwducled under Ihc eegi^^ur liic

n,cril end relevant rules ‘h™ugh air ^ py ih's Coun •
l>rovincinl Govemmeni. no p.cK Constirulion oflslamic Republic
exercising jurisdiclion under h ^ppo,nines
nrPakislan. 1973. even .fit .annCPbe icX^^ .j,. n,scd
have been appointed on ^ ,,op!y for them, we ^vnuld • •
alVesh and ihe P^-u-rs would be . I ^ ,s

vhi'c

like to pass any
dismissed.”

Ihc posts"■ Ihe ligbl of Ihe above refened judgmcnl the depannren. advernsedHi ■

1.
and rules.made in accorda,,ce with laid down procedure

’ afresh and appoinimcnis were
of ihc wr^lCounsel for Ihc appcllapl argued lha. .he appellan. was nol parry

,|,c Peshawar High Courr'ihcrefore. he may be given an
s.
petition tiled before 

upporlLiniiy to argue the
The Tnbunal holds lha. ihc judgmen. of Ihe High Court is crystal clear m which

i, has been held lhal some of the appoin.ccs may have been appoimed 

been advertised afresh and the petitioner would 

We would'not like to pass any order inThis behalf.

civen .in oppominily lo apply again-s: the post adveaised

afre-sh, Tlic appellant should have availed the opportunity jiven to him

ease.

9.
on

he .ai libeny lu
all the vacancies have

apply for the same.

The appcllanl wasiO.

as a result of

('curt judgment.

11,."^hi \'it;\v nl’ihc aboN'c.pvc see no merit in this appeal as the order i.; ..ig.- >. -vu..
X’

not been challenged before ihc Hon'blc Supreme Court at Pakistan, il'.creti

'V '•/{ '
- is very much in the Held.' 'ITic appeal is-nol mainiainabic which i:> hetebs

’re. ib.c

. rI.... ..........

)
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ITiis judgment will also dispose/of ‘he other connected, appeals bearing No, 

M21/2009 by Bakhl Biland. 1135/2009 by Inamiillah.N 130/2009 by Tai Muhatnmad

ol' liU'.-. in (be snn'i.-Khan. ll‘U/2009 by U'likhar Ali. involving common quesuon.• ;

manner.

File be consigned to LhcThe parties are, however, left to bear their own costs.
i

record.
fi

.ANNOUNCED.
■10.2.2Q'm.'i • \

: I

1

ZOOR AIJ Sl-IAl!) 
^NTOER,

(SYEDCNOOR ACl KHAN) 
MEMBER.

of rr:v
Nambjr jif w

:->c____

l/rgrnt ___
Tomi___ _
''^’“rnc oTv’

^^atcofDvKv^

■-4Jl:lD=r''C

^-^2- A -
of Cjxi ' 

'■rofCcv;)j- ■ -• V
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BEFORE THE HOISTBLE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR

/InS.A#11017/2020

Talib khan

Versus

The Secretary (Elementary & Secondary Education) K.P.K and
Others \\ /

INDEX
S# Description of documents Page No

1 Rejoinder 1-6
V

2 Affidavit 7

Appellant
Through

JAVEDJOTAL GULBELA
Advocate, Supreme Court of
Pakistan

Dated:27/10/2021
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BEFORE THE HOIsTBLE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR

In S.A#11017/2020

Talib khan

Versus

The Secretary (Elementary & Secondary Education) K.P.K and
Others

REJOINDER ON BEHAT.F OF THE APPETJ.ANT TO Tm.
COMMENTS FILED BY RESPONDENTS NO. 1 TO 3.

Respectfully Sheweth.

Reply to Preliminary obiections>

1. Para “1” of preliminary objections is incorrect,
/

denied.' wrong"' & misleading, therefore 

Moreoyer the petitioners haye a good cause of 

action as well as a good locus-standie to file 

instant suit for redresses of his grievance.

2. Para “2” of preliminary objection is incorrect, 

wrong, malicious, misleading & fabricated, 

hence denied. Moreover the appeal of the 

appellant is well in time.

, 1



t

3. Para “3” of preliminary objection is incorrect, 

malicious, misleading, hence; denied. 

Moreover, the appellant isentitle to relief as 

per law.

4. Para “4” of the Preliminary Objections is

incorrect & misleading, hence denied.
/

Moreover the appellant rightly comes to this 

Hon’ble Tribunal for acknowledgment, 

recognition & for enforcement of his

Fundamental right as enshrined, protected& 

guaranteed by the law of land.

5. Correct to the extent of that the appellant is ' 

appointed in 2008, while the remaining para 

is incorrect, false, frivolous hence denied.

6. Para “6” is. incorrect, wrong, misleading, 

therefore sternly denied. Moreover other

colleagues of the appellant have been re­

instated into service by the Respondents.

7. Para “7” is misleading, hypocratic, frevolious, 

and incorrecti therefore sternly denied.

, 8: Para “8” is misleading, hypocratic, frevohpus, 

and incorrect.Therefore sternly denied. '

On Facts:-

1. Para is misleading, hypocrhtic, 

frevolious, and incorrect. Therefore sternly

\



denied. While that of the. main appeal is 

true and correct.

2. Para “2” is misleading, hypocratic,

frevolious, and incorrect.. Therefore sternly

denied. While that of the main appeal is 

true and correct.

3. Para “3” is misleading, hypocratic, 

frevolious, and incorrect. Therefore sternly
I

denied. While that of the main appeal is

true and correct.

4. Para No. 4 of the comments is incorrect &

misleading, hence denied; while true and

detail picture is given in the main appeal.

5.‘Para No.5 of the comments is hypocratic & 

misleading, hence denied; while that of the

main appeal is true & correct.

6. Para No.6 of the comments is misleading, 

incorrect, frivolous & hypocratic therefore, 

denied. Moreover, true and correct detail is

\
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. 0

given in corresponding para of the main

Service Appeal.

iacorrect,7. Para No.7 of the comment is 

wrong, fabricated, hypocratic as

strongly

the writ petition has been 

remanded by the Hon’ble High Court
A'

this Hon’ble Tribunal with 

direction to seek appropriate remedy, hence 

the instant service appeal.

well as

denied.hence/ misleading.

Moreover

Peshawar to■|

8. Para No.8 of the comment is incorrect, 

fabricated; hypocratic as well as 

misleading, hence strongly denied. While 

true & correct picture is 

corresponding para of main Service Appeal.

wrong

given in

9. Para No.9 of the comment is incorrect, 

wrong, fabricated, hypocratic as 

misleading, hence strongly denied. While

well as.\



'

picture is given in the corresponding of ' 

main Appeal.

F. Para “F’ of the comments is: wrong & 

incorrect, hypocratic & misleading, 

hence denied. Moreover true & correct 

picture is given in the corresponding of 

main Service Appeal.

G.Para “G” of the comments is wrong & 

incorrect, hypocratic & misleading, 

hence denied. Moreover true & correct 

picture is given in the corresponding of 

main Appeal.

/

It is, therefore, most humbly prayed 

that on acceptance of instant rejoinder, the 

prayer of the Appellant in the main Service 

Appeal, may kindly be allowed in the best 

way of justice.

\

Appellant
tZifThrough

^AVEMQBAL GULBELA
Advocate, Supreme Court of 
Pakistan
&

SAGHIR IQBAL GULBELA
Advocates High Court 
PeshawarDated; 27/10/2021
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BEFORE THE HOISTBLE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR /

In S.A#11017/2020 /

1

Talib khan

Versus

The Secretary (Elementary & Secondary Education) K.P.K and
Others

AFFIDAVIT
1

I, Mr, Ta3^ab UUah S/q Waheed UUah Khan B/o Moh* 

Baba Khel, Chamkani, Inqilab Road, Tehsil & District 

Peshawar, do hereby solemnly affirm and declare on oath 

that contents of the Rejoinder are true and correct to the 

best of my knowledge and belief and nothing has been 

concealed from this Hon’ble court.

//

Deponent
CNIC:i7301-2200887-l 

Cell No: 0314-4090908

Identified By:-

•NJavedJ[!q^r Gulbela
;^d^?6cate Supreme Court of 

Pakistan

K. - .
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