25.11.2022

14.02.2023

i

* Service Appeal No. 12443/2020

Learned counsel fbr the appellant present. Mr. Muhammad
Riaz Khan Paindakhel, Assistant Advocate General for the
respondents present.

Learned Member .ludic.iai Mr. Salah%ud-b'in is on leave,
therefofe, bench is incémplete. Adjourned. To come up arguments on

14.02:2023 before the D.B.
(Mian Muhammad)
Member (E)

Junior of learned counsel for the appellaqt present. Mr. Atta-ur-

Rehman, Inspector (Legal) alongwith Mr. Umair Azam Khan, |

Additional Advocate General for the respondents present.

Junior of learned counsel for the appellant stated that .'similar
nature Service Appealvbearing No. 10409/2020 is fixed for arguments
on 20.03.2023, therefore, the appeal in hand may also be fixed on the
said date. Adjourned. To come up for argumelnts alongwith -Service

Appeal bearing No. 10409/2020 on 17.05.2023 before the D.B.

| | E
(Faree}Q\Eaul) ’ ' |

(Salah-ud-Din)
Member (E) ‘ "~ . Member (J)
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13.10.2022

- arguments on 13.10.2022 before the D.B:

g
)

Mr. Umer Farooq, Advocate (Junior of Iearned counsel fi

 the appellant) present. Mr. “Fazal Amin, Deputy ColIector‘
. alongwith Mr. Naseer-ud-Din Shah Assistant Advocate General

for the respondents present and sought further time for

-submission of  written reply/comments. Vide order datedl

09.11.2021, it was directed that the respondents shall submit
reply/comments within 10 days in ofﬂce positively, if the
reply/comments are not submitted within stipulated time, nght
of respondents for submission of reply shall be deemed as struck
off. Respondents have failed to submit reply/comments even
today, therefore, theif right for submission _of, written
reply/comments | thus stands struck off. To come up for

p—

(Rozind Rehman) (Salah-Ud-Din)
Member (Judicial) - Member (Jodicial)

Learned counsel for the appellant present. Mr. Féz]e A‘min,'

- Deputy Collector alongwith Mr. Muhammad Jan, Deputy District

Attorney for the respondents present.
Learned counsel for the appellant requested for adjournment on
the ground that he has ‘not made preparation for arguments,

Adjourned come up for arguments on 25.11.2022 before the D.B. -

(Mian Muhammad) - (Salah-Ud-Din)
' Membel (E) ' ‘ " Menibei (J)



/
N oo |
kA 05.07.2021 Learned Addl: A.G be reminded about the omission

and for submission of Reply/comments within extended

| M S , time of 10 days. T

09.11.2021 Counsel for appellant present.

Kablr Ullah Khattak Iearned Additional Advocate General

for respondents present

Reply on behalf of respondents was not submitted.
Learned A.A.G made a reqUest for time to ‘submit
reply/comments granted with dlrection to furnish the same
within 10 days in office, posutlvely If the reply/comments
are not submitted within stlpulated time, nght of
respondents for submission of reply shall be deemed as
struck off. To come up for arguments on 02.03.2022 before |

D.B.
(Mian Muhammad) (Rozina Rehman)-
‘Member (E) Member (J)
02.03.2022 _ Due to retirement of the Worthy Chairman, thc

Tribunal is defunct, therefore, case is adjourned to N

07.06.2022 for the same as before.
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Appellant present through counsel Prellmlnary arguments

heard. File* perused

Points raised-need consideration. Admitted to regular‘

hearing subject to all legal Sbjections. The appellant is

~ directed to deposit security. and process fee within 10 days. .

Thereaftef, notices be iseued to respondents for written

reply/comments. To come up for written reply/comments on

s §4.05,2021 before S.B.

Due to demise of the Worthy Chairman, the Tribunal is
non-functional, therefore, ~case is adjourned to

22.06.2021 for the sarhe as before.

Reader

Junior to counsel for the appellant and Mr.
Kabirullah Khattak, Addl. AG for the respondents present.
Respondents have not submitted reply/ comments.

Learned AAG seeks time to contact the respondents and

submit reply/cohments. Learned AAG is required to contact

the respondents for submission of written reply/comments in
office  within 10 . days, positively. If the written
reply/comments.are not submitted within the stipulated time,

the office shall =~ submit the file with a report of non—"// -

compliance, File to.come up for arguments on 09,11.'2/02/1

before the D.B. '
| &//

Chairman
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Case No.-
S.No. | Date of order Order or other proceedings with'signature of judge
proceedings : :
1 2 3
1- 20/10/2020 . The appeal of Mr'. Sala-r-’ Mqhammaq resubmitted today by Mr. Noor
T Muhammad Khattak Advocate.may be entered iR the Institution-Register
and put up to the Worthy Chairman for proper ordef please.
- REGISTRAR -
7. This case is entrusted to S. Bench for préliminary hearing to be put
up there on ZhL}MO .
CHAIRMAN
Neither appellant nor anyone eise representing him has '

ared despite having been called time and again,
fore, appellant as weIIA as his respective co-unsel be
ed for 08.02.2021 on which date file to come up for
ninary hearing before S.B. . '

(MUHAMMAB.]
'MEMBER (JUD

o Y
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The appeal of Mr. Salar Muhammad Ex-Beldar office of the Executive Engineer Malakand

Irrigation Division Malakand recenved today i.e. on 18.09.2020 is mcomp!ete on the followmg

score whlch is returned to the counsel for the appellant for completion and; resubm:ss:on within
15 days. . o -

No.

- -
Dt. 18!0?[ /2020 | -

1-

AnnexuresB C, D and E of the appeal are illegible which may be replaced by
legible/better one.

Copy of appointment order mentioned in para-l of the memo of appeal is not attached
with the appeal which may be placed on it.

memo of appeal are not attached with the appeal which may be placed on it.
Annexures of the appeal may be attested. 1

]
Annexures of the appeal may be flagged. .- .
Wakalat nama in favour of appellant be placed on file.

Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service
Tribunal rules 1974,

Five more copies/sets of the appeal along with annexures i.e. complete in all respect
may also be submitted wuth the appeal !

2735 Jsr

o
REGISTRAR °
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Noor Muhammad Khattak Adv. Pesh.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE T TRIBUNAL '
- B PESHAWAR .

APPEAL NO. \ﬂW? /2020

“,SALAR MUHAMMAD | Vs IRRIGATION DEPTT:

1

INDEX

!n<
>
o

"~ DOCUMENTS ANNEXURE | PAGE

" | Memo of appeal B esneenins | 124,
Appointment order . e

| Order dated 04.11.2011 N

Minutes of DPC 7- 10.

Apex Court Judgment 22- 23.

Show Cause notice & Reply | F&G .| 24-26.

Impubned order 27,
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Judgment | ) 11- 21,
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V_Departmental appeal 28-29.
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. Vakalat nama _ | ........ | 30.

- APPELLANY

THROUGH :
-~ NOOR MOHAMMAD KHA'I'I'AK
) ADVOCATE




o WWA SERVICE TRIBUNAL
PESHAWAR N ber pasckin

N , - APPEAL NO. /2020 © lQuéﬁé

N ’ . . ) ' vas»dmzov. . ":
¢ Mr. Salar Muhammad, Ex-BeIdar - ' A

 Q/O the Executive Engineer, Malakand Irngatlon D:vusnonl Malakand. . b
H a .'.'.l.'.'...l......l-'..'..ll.'l ''''' sesNUERSE ..'....‘.‘I.IAPPELMNT .

VERSUS

1- The Secretary Irrigation Department, Khyber Pakhtunkhwa, Peshawar.

2- The Chief Engineer (North), Irrigation Department, Peshawar.

3- The Executive Engineer, Malakand Irrigation Division, falakand. ,
............................ vereeresresrsressnsessmsssssesesneeseerf RESPONDENTS

APPEAL UNDER. SECTION- 4 OF __THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE IMPUGNED ORDER DATED 29.04.2020
' WHEREBY THE SERVICES OF THE APPELLANT HAS BEEN
G '"TERMINATED W-E-F 31-10-2011 AND AGAINST THE
e INACTION OF THE RESPONDENTS BY NOT DECIDING
G - THE. DEPARTMENTAL APPEAL OF THE APPELLANT
© WITHIN THE STATUTORY PERIOD OF NINETY DAYS.

PRAYER | |
’fjf' o That on acceptance of this appeal the impugned order
.+ dated 29-04-2020 may very kindly be set aside and the
- appellant may be re-instated into service wich all back
benefits. Any other remedy which this august Tribunal
. deems fit that may also be awarded in favor of the
~ appellant.

‘R/SHEWETH:
ON FACTS;

_____ cdto-d8Y  Brief facts giving rise to the _present aggeal are as
206’ A, under:-
AFE N ‘Zi 25.),_’ )
| 5 r ﬁ 1 That appellant was appomted as Beldar (BPS-01) in the Irngat|on ,
| _ Division, Malakand through Employment Exchange Registration Card
 vide order dated 31.10.2011. After appointment the appeliant -
submitted his arrival report and started performing his duty quite
efficiently and up to the entire satisfaction of his superiors. Copy of
the appointment order dated 31-10-2011 is attached as
J'annexure................., ............................... sssceansuuennatsonasEnIS .




- ’

2- That astonishingly the respondent No. 3 issued the order dated
104.11.2011 whereby the appointment order issued in light of the DPC

. meeting dated 01-10-2011 of the appellant had been withdrawn
without any ‘justifiable reason and without speaking order. Copies of

the .order dated 04-11-2011 and minutes of the DPC meeting dated
01-10- 2011 are attached as annNexXure...evcvvrsressnssnses cxirreesvaseans B&C.

~ 3- That feellng aggrieved from the order dated 04.11. 2011 the appellant ‘

- preferred Departmental appeal followed by writ petition No.767-
M/2016 before the Peshawar High Court, Mingora Bench Dar-Ul-
Qaza, Swat which was decided along with other connected writ
“petitions vide consolidated judgment dated 11.12.2018 with the
directions/ observation that:-

“In this view of the matter, all these cdsnected writ
petitions are allowed, thereby the impugned crder of even
date i.e. 04.11.2011 in all these cases is accordingly set aside
and all the petitioners be re-instated to their services,
however, they cannot be granted the fii nanc:al benefits

' because they did not serve against the said posts durmg the
intervening period. Moreover, tllre respondents are at liberty
‘to initiate departmental proceedlngs against the present
-petitioners, if it appears to them that they h:ave procured

" their appointments through illegal means or have committed
- any sort of misconduct”. Copy of the ]udgment dated 11-12-2018
is-attached as annexure...coscissrersures B «.D.

4- That appellant after obtaining the aforementioried judgment

~ ‘submitted the same before concerned authority for implementation
but the authority filed CPLA N0.1993 to 1996 of 2019 before the
Honorable Supreme Court of Pakistan which was disposed of with the
view that:-

"We note that within two months from today the
appellant shall initiate the departmental proceedings
and conclude the same and during this period the
appellant will not be required to re-instate the

instate them, if the proceedings are not concluded”.
Copy of the judgment of the apex court datec: 10-03-2020 is-
attached as aNNEXUre....uuvereerareressarennsssnsssrsrascsssnssernsnnnnes E.

- 5- That it is pertment to mention here that after the ]udgment of
- Honorable Supreme Court of Pakistan a show cause riotice dated 02-

04-2020 has been issued to the appellant and the same has been

replied by the appellant, but the concerned authorits has not taken

"~ into consideration the aforementioned reply of the appellant. Copies

: respondents. However, after two months, it may re- 3



ﬁ of the show cause notice and replay are _attached as
G ANNEXUrC.usessssvsess totsssenmseessarasnnaninssanes . F&G.

L6 That it is worth to mention here that the respondents without .

impugned order dated 29.04.2020 whereby the appeilant has been *

terminated from service. Copy of the |mpugned order dated 29-04- .
2020 is attached @S anNNEXUre....uusseseennrrensnineennnnansssnssansssnsssons H. .

04-2020 preferred departmental appeal before the respondent No. 2
but the same has not been responded within the statutory period of

- ninety days. Copy of the departmental appeal is attached as
| _annexurevivseses esssrressenee R I~.'

.8 That -having no other remedy the appellant preferred the .instant
~ appeal on the following grounds amongst others.

" GROUNDS: -

A- That the impugned orders dated 29-04-2020 is against the law, .= .
- facts, norms of natural justice and material on the record hence not
tenable and liable to be set aside. : 3

R - That appellant has not been treated by the respondent department *
<< in accordance with law and rules on the subject notecl above and as -
DR such the respondent violated Article 4 and 25 of the COﬂStltUthl’l of -

Islamlc Republic of Paklstan 1973.

: \C- That the respondent acted in arbltrary and mala fide manner whrle’
|ssumg the |mpugned termmatlon order dated 29- 04-:020 |

- fulfilling the codal formalities and rules, straight away issued the S

7 That appellant feeling aggrieved from the impugned order dated 29-% |

D That the respondent termlnated the appellant in a hasty mannerf o

without following the codal formalities.

E- 'l-'hat no charge sheet and statement of allegation has been issued to -'

the appellant before issuance of the impugned termination order
~ dated 29-04-2020.

"F- That no chance of Personal Hearing / Defense been provided to the

S appellant before issuance of the |mpugned termination order dated .
, L 29-04-2020.

; " G-That no regular inquiry has been conducted against the appellant-"f

- which is-as per Supreme Court judgments is nece:: sary in punitive -;
actlons against the civil servant. : .-




not tenable in the eye of law.

L I- That the appellant seeks permission to advance other grounds and

proofs at the t|me of hearing.

| THROUGH

N H That appellant has been dlscrlmlnated on the sub]ect noted above :
-~ andas such the impugned termlnatlon order dated 29-04-2020 s

APPELLANT
R MUHAMMAD

- SA

NOOR MOH JMMAD KHATI'AK
'KAMRAN KHAN_

UMER ‘F/\éﬁboq‘

i

MIR ZAMAN'SAFT

. ADVOCATES
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BETTER COPY OF PAGE-

OFFICE OF THE EXECUTIVE ENGINEER A
MALAKAND IRRIGATION DIVISION, MALAKAND : g

AT

R AT

Al

No.2399/7-E(Sub); o Dateq Malakand the 31.10.2011 -

i,Mr Salar Muhammad
PS/O Fazal Khaliq, Village & P.O Khar (Batkhela)
§Tch511 Batkhela District Malakand.

D T

- APPOINTMENT AS BELDAR BPS-01
You are hereby oﬂ'ered the Post of Beldar BPS 0} (4“00 150—0300) Plus @

Your services w111 be govcrned under the Govcrnmcnt of Khyber
fPakhtunkhwa Policy 2002 issued vide Secretary to Govemment of Khyber Pakhtunkhwa Finance %

:Department No.FD(SOSR-II)12-1/2002 dated 26/ 10/2002 and Establishment and Administration ”J
.%Depa.rtment letter No. SOR-NI(E&AD)I 13/2001 dated 10-08-2005. i

"TERMS & CONDITIONS

. You will be ganted the minimum of BPS-01 with usual allowances a5 admissible under o
the contract policy. ! ‘ o
.. The appointing authority can tenmnated the contract on one month notice of one month
- salary in lieu thereof.
3. You-will be provided fac111t1es of contribution of Provident Fund as admissible under the )
_contract policy.
. You will not contribute G.P Fund and shall not be entitled for pension: and gratuity.
. Any terms and condition issued by the Government hereafter in this regard will also b
o binding upon you. '

-If this offer of appomtment on contract basis on the above terins and condition is ¢
acceptable to you, you should report arrival for duty to the undersigned within one i -
month of the receipt of this letter and produce the followmg original documents i;

. Domlclle

. Medical fitness certificate

' -c. That you are not a dismissed government servant.
'd. Character certlﬁcate

. Copy of natlonal identity card.

" In case the above documents and your reply to the acceptance of this offer is not \“
" receive within the stipulated period of oné month, the ofﬁcer of appomtment shall’:
stand automatlcally null and void. - _ &

EXECUTIVE ENGINEER
Ph: No. 032-410452
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BETTER COPY OF PAGE-6

OFFICE OF THE EXECUTIVE ENGINEER
: MALAKAND EDUCATION DIVISION MALAKAND
: No. 7454/&-E\Sub)

Dated Malakcmd the 04/11/2011

OFFICE ORDER - ,
3 The appointment order of various post issued in hght of D.P.C mectmg called :

 vide this office }etter No.2187/7-E(Sub), dated 01/ 10/2011 held on 08/ 10/2011 is hereby -
Mthdrawn :

. EXECUTIVE ENDINEER - -
© Ph; No. 0932-410492 |

R Copy to the: :
B 5o L Agency Accounts Officer Malakand for information.
¢ 2. All Officials concemed

" EXIECUTIVE ENGINEER

_ .
S PR 13
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'BETTER COPY OF ANNEXURE................C
OFFICE OF THE EXECUTIVE ENGINEER : ,
' MALAKAND EDUCATION DIVISION MALAKAND ;
No.2187/7- mub)
Dated Malakand the 01/10/2011 i
OFFICE ORDER S | ~ IR
I A committee cornpnsmg of the followmg is hereby constituted to consider the « - '
E " ‘;appomtment/Promotlon/Re-des1gnatlon Cases of - Class-IV ernployees in Malakand .. .. . i
M “ImgatloanswnMalakand ' S . y SR
1. Engr Ghulam Ishsq Khan | . o
.., Executive Engineer '. : ‘ ' ' PR
‘ Malakand Irrigation D1v151on . .
'Malakand. o Chairman

2. Mr. Muhammad S"éjjad |

. Sub. Divisional Officer -
i1 Head Works Irrigation Sub Division, ! ;
RN A Malakand: ' - ' . Member - '

3. Mr. Misal Khan
- ¢ Section Ofﬁcer (E) office of thc , , _ .
" Secretary Imrigation Department -~ ' : o o ot

" Khyber Pakhtunkhwa Peshawar. =
" 4. Mr.JamalShah -~ . I SR
. Head Clerk . | | - o
‘ : », Malakand I.mgatlon D1v131on Malakand Secretary

The cormmttee w111 meet on 08/10/2011 at 10 00 A. M at D1v1510nal Ot’hce Malakand

R
EXECUTIVE ENGINEER
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‘?;'-Miliutes of the Departmental Promotion Committee meeting held on 08/10/2011 under

'~ " Chairman ship of Engr: Ghulam Ishaq Khan Executive Engineer, Milakand Irrigation :
'.,'f;DlVlswn Malakand _ o : : S

A}

_ A meetmg of- Departmental Promotion/Selection Comm1ttee was held on
.08/10/2011 at 10 :00 AM under the Chairmanship of Engr Ghulam Ishaq Khan Executive

Engmeer Malakand Imgation Division, Malakand to consrder the promotion and appomtment:'_‘_' ‘ -
% cases in Malakand Imgat:on D1v1510n Malakand.

The following partlmpated in the meeting:-

- 1. Engr: GhulamI Ishaq Khan
# ' Executive Engmeer o S R o
- Malakand Irngatlon Division. * N ‘ - o S b
‘AMalakand ©~ Chairman o L

2 Mr. Muhammad Sajjad-
" Sub. Divisional Officer
Head Wotks Irriga@ion’ Sub Division, : ‘
-, Malakand. . Member

3. Mr. Misal Khan
- Section Officer (E) office of the

Secretary Irrigation Department
Khyber Pakhtunkhwa Peshawar.

- 4. Mr. Jamal Shah
_ Head Clerk

Malakand Irngation D1v1510n Malakand '.Secretary - C - ' l

‘ - After recltatlon from the Holy Quran, the ?hmrman welcomed all the partlcular and
N asked the Secretary-of the comrmttee to highlight the position for promotlcm/re -designation and
- appomtment cases. He informed the committee that the following posts are requiré4d to come up |

‘ through promonon/re-desrgnatron -

1. 3-Nos: posts of Mate one each at Amandala, Hanchand and Katlang Section,

", IL . OneNo. Post of Road Roller Cleaner.

1. The Case of Munir Khan for promotion as Mate in Amandara Section against vacancy:
~created due to retirement of Mr. Zarif Khan Mate was discussed. His perfomance as -

- " Beldar during the past has been found satisfactory and being the senior most was found.
‘promotion as Mate by the Commlttee unanimously. f:

" 2. The Post of mate in Harichand Sectron lying vacant due to retu*ement of Mr. Wadan mate‘.' ,
was also discussed. In this regard the case of Mr. Alamzeb. Be]dar was Examined in light '
of recommendations made by Sub Divisional Officer, Irrigation Sub Division Malakand
vide his letter. No.849/2-E, dated 08/08/2011, the committee unanimously recommended - |

~him for promotion as Mate in Harichand Section. '
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o ', 3. The post of Mate in Katlang Section due to retirement of Mr. Anzmi .h Mate vacant was
| -also examined. Amongst the' Senior Most Beldars in ‘Katlang Secticn the case of Mr.
Farid Khan and Mehboob-Ur-Rehman Beldars was considered out’ &f which Mr. Farid .
. Khan to forgo his promotion. The next Senior most Beldar Mr. Mehboob-Ur-Rehman |
_ was recommended by the Committee to be promoted as Mate. L B
4. The request of Mr. Ashfaq Ahmad presently employed as Sweeper was considered. Being -
Lo Muslim his ¢ase for re-de51gnat10n as Road Roller Cleaner was also examined. The
“official having relevant experience with driving and cleaning of Vehicles was found fit,
.- for Job ‘and the committee unanimously recommended him for re-designation as Road W
Roller Cleaner with regard to above, the following decision was made . : o P

Mr. Munir Khan Beldar was promoted as Mast in Amandara Section.

Mr. A.lamzeb Beldar was promoted as Mate in Harichand Sectior.

Mr. Mehboor-Ur-Rehman Beldar was pron!mted as Mate in Katlam: Section. = SR
. ‘Mr. Ashfaq Ahmad was re-designated as Road Rooller Cleaner. : R 1

il e

Besides other vacant posts the appointment cases against vacdncies so called abovei
were also discussed. The Committee was informed that as a resuit of above. 3-Nos:

* post of Beldars and one number post of Sweeper has become vacant, whereas the
followmg posts lying vacant which needs to be filled up through suitable appllcants
for proper operation mamtenance of the canal system.

1:No.post of Boatman‘ due to retirement of Mr. G_u’l Muhammad.

1-No. post of Beldar due to death of Mr. Akram Shah beldar. :
. I-No. Post of Chowkidar due to retirement of Mr. Painda Gul.

1-No. Post of Road Roller Cleaner. : 3
‘1-No. Post of Chowkldar likely to become vacant on 29- 10 2011 due to
retirement of Mr. Umer Gham , : k
6. 1-No. Post of Pipe Fitter likely to become vacant on 31-10-201 l due to retlrement o
_ - of Mr. Mehtab.. ~ |
! 7. 2-Nos. posts of Operanon cum Chowkidar (New) as per page 427 of Budget Book
L - for 2011.
- 8..2-Nos: post of Beldars (New) as per Page 427 of Budget BOOE; for 2011-12-

M.A'.i»so:'—.

In light of above, the following posts are now lying vacant.

6-Nos: Posts-of Baldar.
1-No:-Post of Sweeper.
-No Post of Boatman. . : _ . ' ' ' . R
2-Nos: Posts of Chowkldar o . ' - o o
2-Nos: Posts of Operatlon cum Chowkidar. ' o
'1-No: Post of Road Roller Cleaner.
1-No: Post Pipe Fitter.

R e
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TEE Several applicants were examined against the above mentioned posis by the Committee
accordingly and after thorough scrutiny, the following candidates for appointment against

“each of the following mentioned posts were recommended by the Committee -

* .unanimously.
' S# Name of applicant " | Designation Remarks
‘s 1. |Kamran Ali S/O Sher Dil Khan | Beldar Open
VI | Shergarh District Mardan. ' o '
20 Misal Khan S/O Zarif Khan Khar | Beldar Employee Son
Batkhela ( District Malakand) . o [ .
3. | Ibrar Muhammad  S/O Gul | Boatman Specialized
.. | Muhammad Alladhand (Distt: Mkd) - | -
4, Sohail Ahmad S/O Sher Baz Mkd: Chowkidar | Open
5. Bahadar Khan S/O Aslam Khan Takht | Chowkidar . | Open .
' Bhai District Mardan. ‘ , 4
6. Tarig; Hussain S/O Noor Khan Bazar | Beldar. Open
; Katlang. -~~~ o - ' :
7. '| Salar' Muhammad S/O- Fazal Khaliq | Beldar 1 £mployee Son
_ Khar Batkhela (District Malakand) :
8. - |Ismael- S/O Fazal Rehman Maday | Beldar 1 Open
‘ " | Baba (District Mardan) ,
19. - | Liaqat Ali so Ajmal Ako Dheri Lund | Sweeper .1 Open
. .| Khawar - : ' ’
S 10. | Daraz Khan s/o Akber Khan Palo | Beldar Disable
Dheri Mardan ‘ ‘ .
11.  |Kifayatullah s/o Saeedullah Khan | Operator  cum | Employee Son
_ Malakand . * | Chowkidar B L
12. Rehmatullah Khan s/o Aziz-ur- | Operator  cum | Employee Son
.| Rehman Amin Abad (Distt: Makd) Chowkidar ' :
| 13. | Liagat Ali s/o Sher Muhammad Juwar | Road Roller ! Open -
o (Kharkai) Dargai Bistrict Malakand Cleaner
14. . | Fakhri Alam Khan s/o Mir Alam Khan | Pipe Fitter "1 Open
| Jalala District Mardan ' H
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SUPREME COURT OF PAKISTAN
- (Appellate Jurisdiction)

‘.PRESENT

- Mr. Justice Gulzar Ahmad, CJ
‘ Mr. Justice Ijaz Ul Ahsan .
. Mr. Justice Sajjad Ali Shah

_Govt: of KPK thr. Secretary Irrigation, Peshawar ) o
- SR Appellants in all cases ' A

Versus | _
‘. Kafmran Ali and others Respondents in CA-1993/19 - R
i MisalKhan = 'Respondents in CA-1994719 L T
‘Daraz Khan -~ . . S RespondentlsinCA-1995!.19' ' I
" Salar Mﬁhamm'ad Respondents in CA-1996/19
For the appellants .~ Barister Qasim Wadood, Addl. A.G. KP
Date of hearing: 10.03.2020 ‘ '

ORDER -
- Gulzar Ahmed, CJ:- The leamed Division Bench.of the High Court, in the uoeratlvc para of the R
+ impugned _]udgment dated 11.12.2018, has observed as under:- - I

“m this view of the matter, all these connected 1wrtt petmons are allowed, hereby 1
, the impugned order of even date ie. 04. 11.2011 in all these cases is
accordingly set aside and all the petitioners be reinstated to their services,
however, they cannot be granted the ﬁnanciai benefits because they did not
serve against the said posts during the intervening period. Moreover, the '
resporident are at liberty to initiate departmental proceedings against the..
present pentwners, if it appears to them that they have procured their
appointments through lllegal means or have committed any.: ort of misconduct” .

1t is stated by the leaned AAG before us that this judgment of the High Court is not being

complied with for the reason that its operation was suspended by this Court and none of the.

: respondents worked with the .appellant. We note from the operative part of the 1mpugned-' :

judgment that no financial benefits has been allowed to the respondents, hewever, the appellant

hias been allowed to initiate departmental proceedings against the respundents. Where the -

- appellant Kas been glven the option to initiate the departmental proceedings, more so, when tlle"

- law did not permit w1thdrawal of the appointment letter, in order to do things in accordance with

. law, the High Court’s observatlon of mmatmg dcpartmental proceedings, appears to be a correct,
'observatlon :

L2 Consequcntly, while dlsposmg of these appeals, we note that within two months from
today-the appellant shall initiate the departmental proceedings and conclude the same and durmg
. this. period, the appellant will not be required to reinstate the respondents. However, after two
months, it may re-instate them, if the proceedings are not concluded. Learned counsel for the :

respondents has. no objectlon to the dlsposal of the appeal in the above terms. DlSpOSCd of /
-+ accordingly. ' -
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SHACE OF THE EXECUTVE ENGINEER 1

MALAKAND IRRIGATION DIVISION MALAKAND B l@

> . L i0932-‘4$2'g'4?' .
1r'rigcnonr_nkd@ycnhoo.~com . o

..................................................
seeaanen MiemErevevesiseresrimcumsavaTtavasravarranslobovaceransacrrTnatar R T Ennit

NO _5.23_/37 W{AG), Dated Malckand the 03.;104,]2020

‘Mr Satlar Muhommad S/O Faze Khohq
‘R/O Khar Batkhela - ,
A District Malakand. s
-T2, Mr. Kamran Ali S/O Sher Dil Khan /
' R/O Shergarh, Tehsil Takhthbai : :
: Disidct Mardan. :
3. Mr. Rehmai-Uliah khan $/0 f‘urz-ur-.\chmon
' ' R/O Aminabad. Amandara Botkhelo
~ Distict Malakand.
4. Mr. Daraz Khan S/O Akbar Khan R
. " R/OPaloo Dhefi - !
District mardan.
5. mr. Misal Khan $/O Zarif, Khon
- : /O Khar Batkhela i
Dus'mc’r Molokond . _
- Subject: - CA. 199310 19?5/2019 IN CASE TlTLED GOVT:, OF KP V/S KAMRAN ALI &

- OTHERS' (SHOW CAUSE NOTIQ

Yoy are: hereby directed io attend the office of the undersrgned on:'f'f‘i'»-

‘14 04 2020 cn 11 OO AM for personol hecnng before ’me commmee

P

. EXECUTIVE ENGNEE??/{H / 2\4’13
~ Copy of the above is rorwcrded for information ond necessary aciion io ihe, wrth'if‘“»
- reference to this office letter No 859/7- E{Sub) dated 20/03/2020:-

Secretory 10 Govt of Khyber Pokhtunkhwo 1mgctron Depcr rneni Peshowor
“Chief Eng:neer (North), imigation Depariment Peshawar.
Superintending Engineer Mardan: imigation Circie Mordon

Mr. Armol Khan Deputy Collector, Mardan lmgohon Division; Mcrdon
Engr: Bakhtiar Khan, Sub. Drvrsronoi
Madalagkand.
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o

Officer Hecd Works !mgohon Sub Dwrsroni.f.’: :

'Os

Mr. Muhammad Hoyot Khan, Sub Drvrsaonot Officer, Dargai 1rnoc1110'1 Sub DlVlSlOﬂ
Dargai.

Mr.Mir Alam thn Heod L_,lerk (Locol)
Mr. Ascduliah KRan, Esrobllshmem Clerk: (Locol]

- ExeCUTIVE ENGINEER




’ '!r !erpnre to the showcause notnce dated 02/04/2020 where in |t~nas been alleged that you
appomtment order agamst the post of Balldar dated 31/03/2011 through ||Iega|~ -

i am mer.ured your

the oraer-dated 31-/-19/2011 through dlStl’ICt‘ employment exc "ange.and on the proper
Cor ;mendanons of departmental selectton commntfee held*or_l Ql/ib/;@ll. Tﬁ'at irire'sp

aDF
' 'ducai supenntendent of District: Headquartet Hosputal-Batkhela Where after'rny servuce boo as:

me
pr‘epnrec hy your r:oods; rtd accordmg!y I submrtted my drnval'report dated 01/11,’201

.'-’Tha. after Sub"mssnon of my arrival’ report j started rrty dutv as Beldar (BPS/O?) qunte eﬁ"c:entty and
[h: entire $atistfaciion of my superiors mcludma your goodself that |np|te of reguiar. performance- el

t
d uty 25 elder my saiaries were not released by your goodslef feelmg aggrleved | Knocked the door of
m/2012. That during, the -

2 P hawar Htovwcourt Dar ui gaza benchn-at swat in writ petmon number. 5-7—
on the- representatuve of, the department produced’ the

04/11/2011.¢ ’hat ‘where sfter Twithdr awned My m}m

oy
Pt

‘pa'sdent y Of above —nenuoned vt petiti
-..dr.,,,l arder of m\] :mpom\ment order ‘dated
umbr’r $7.m/2012 from the agust Peshawar Highcourt Dar Ul Qaza bench.

li(

-v
7

Leethatw her= at‘ter | filed writ petition nimber 20372014 be/prefhe agust Peshawar-nghcourt Dar Ul
1222 bench at Swai by chailenging impugned withdrawal order dated 04/11/2011 and.as’ such the said
atition was silowed in favour of me vide judment dated 11/12/2018. That the saic writ petmon
with the directions to your goodself department to-reinstate me and my cnheagues bur .

' vsited your g s00dself office time and agam for the -mpleﬂ‘entatlon of the
your'good self succumbed on the above 'mentioned }udment That -
arul Qaza B%nch in CGC pt.utlon No.30q

elf filed CPLANos 199310 -

.‘,.‘ RSN

. w?s ai‘owed
m- nogThack uorﬁ' s, That
ghw oertt onedjudgment but
wanen ,-nm v and mv coleagues knocked rhe door- ofPHC.D

/20019 out durma the pendency of the above ment ioned COC your goo‘ds

;."::19‘35/2029 in the a;zust Supream Court of Pakistan: R .
L TRa e Ugual ,,m_:m Court of Pakistan vide judgment dated 10
aithtie Erections that “ rc initiate departmental proceedmgs sgainst me ind' my: co:ieagues and shall

.‘_" 3.
CoErince U SITE WILh N (w0 inonths with the condition that not to remstate me and my coleagues

/03'/"020 disposed 5r the said’ cPLAS

Ar.r\ i the 'xroceeomg, are not concluded with in two months | and my coieagues ‘be 'e-nstated

¢ of section 03 of vthéjciv.ii servant‘ "
9. That no illegality

Rc.spcrted Slr | was ap,)onn*ed against the post of Beldar m hgh
ith Rule 10(2) or the Appomtment Promotlon &Transfer Rules 198

'\\.L, 1973 read \«Jl
mn-nt'ed Ly myself at the time of my appomtment order as Beloar

e

"}‘a ; heen'co

T'. the impugned withdrawal order: duted 0-1/11/201 is. v:olat;\«e of the mothe udgeme'\t or o

naf ‘UE
f'_ epream G Jourt of Pahs.ar. reported-in ZOG" an) page 7 That undﬂ' the prmc«ple of IO"US ‘
wht of the above '

ientise once an grder Nas oe*r\ .~5t.ed cannot be with drawn umlateraliv So i
uable tobe set -

..ldrmort ang nnnuol : the ’mnu:ned w:tndrwal order is not tenable andg

Cmesn gges pA W wE - Ty
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pugned

e w1th aII

It is therngre most hu'nbiy requested Ehat the: shewcause notuce dated 02/04/2020 and im

re mstated mto serwc




"~

(OFFICE OF THE EXECUTIVE ENGINEER. . |- 08 - 1. . . = .

M 1 H - S

ASTIN L e | 0932:452049 | "

g - - Imgzuonmkd@yahoo.com = . . S S SR :
" Nt 355 ﬂE(Sub}ﬁ :

Uatad Malak'a‘nd mm/mnozo H <X

in pursuance to e inquicy report. i light of directons. zssum oy e nonomble Supr‘cme LT R L

Court of Palosmn in. dae order dated 0-03 2020 |n ca 1993 to 1996/2019) the De

partrxe.nml
by the Glm:f Engmeer (North) S
03/2020 m tsmeetmg helu on - L

Comn'uttee con.sntuted for the purpose; in hght of dnrtcuons lssued
lmganon Depanment Pahawar vide No.763/'Non:h/A0 datzd 20/

14/04/2020,“'11‘;, Drvmonal Office M-iakand re-examined . the recnmmendanons *made fﬁ?i

o2 . - 5-' --'-~ %

None of the candldate s recommended for appointment hy xhc DPC hcld on 08/!0/70ll q)uld

Fulﬁil the. ehg1b|htv criteria and thm bv found vmla'nng the mmt. 'nms, thg oommun:c declared .

“all thc appointrents of rupond:ns mentioned below as azzmsl th: pr:va:lmg Govcmm:m rules

and rezulanons/ehmbzlm criteria and rurcher declared a5 ncn-ehlhlc © be appomtad agamst the
menuoned positions.

Termmauon of all the respondens, viz () Mr Kamran All SIO ShuDll Khan, () Mr.Rdxmamﬂah

S!O Azxz-ur—Rehman. (a1 Mr.Mlsa! Khan S/O Zarif Khan. (‘tv)Mr Dar:u.Khzn SIO Akbar Khan

(v) Mr. Salar Khan S/O Fazle khallq, shall be mzdc thromzh stight rnod\.ﬁmon m the' ofﬁce ordcr
NG

o 2454/7- E(Sub) dated: 54/117201 1 by rcplacmz the word wnhdrawu through TERMINA']'[ON
T’nerefore as recommenond by r.he Comnmze shgj-:t modxﬁcmon in the ofﬁce order .
Na. 2454/7 E(Sub) dated 04/1 1/2011 is here by ordered by replacmg the word PWITH DRAWN‘ in

to TERMINATTON of L‘helr services. wlth ef'ecr from 31/10/2011 and I bemg the Appomz.ng

.Authonty hereby order terminadon of. the services of the followmg cand:dacs with effect "tom

3 1/10/20 11. The recommendadons of DPC.dated 08/10/2011 aiso stands termmzted.

i v

\Iame -or Candida:e.s (ca 1993 to | Agpoinument ;arder .FA‘bx Slacx;s . . A
.m019) Ho.Z Date. offered /Dedsion - . Lo
MrKamrzn Ali '5/0 Sher Dil Knan, ‘J’tllage& 110.2404/7-E(Sub), | Beldar | Terminsted Lo T

PO Snergarh Qasmi Banda. Tehsil Takhe | dated 31/10/2011 : R S
.| Bhai, Dlstnct {ardan. ’ ’ : - .
‘Mr.Rehmaruliah  Khan  $/0  Aziz-ur- N0.2402/7-E(Sub);: Operatnr ‘Térmir.ateq q- g
‘Rehman, R/0 Amin Abad, Batkhela, Dlsmct dared 31/_1_0/2011’" Cum ° S STl
Mzlzkand. - ) . ) Chowk:dar ' Cn . ) '
| MrMisal Khan $/0 Zanf Khan, R/O Khar|"No. 2397/7-E(Suh) Beldar T .T’erininated'. AN .
_Batkhela, District Malaland .. datad31/10[2011 Sl T R A S
| Mr.Daraz Khan $/0 Akbar Khan, R/O Paio ‘10.2403/7 -E(Sub), - Beldar . -Terminated
Dheri. Shah Baz Garhi. District Mardan, dated-31/10/2011 , ‘ .
‘Mr:-Salar Muhammad S/0 Fazal Khahq, Mo. 2399/7—E(Sub) ‘Beldar . | Terminated
_| R/0 Khar Batkhela, Distict Matakand - dated 31/10/2011
. 2 . e ..". - .
‘ mcxmvzmcpég( ‘Mf(Zozo hEE
4% —
N _.'f""‘i.‘(*".‘"”"}*"‘; p«\.rﬂ*‘*?‘“i"“) ) o - o I'-.l.‘ -
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] ‘.Chtef Eng:neer fN”ortrﬁ,.!mgztxom Depam'nent Peshzwar with” reference to above atonv wrt.h

cop¥ af the enqmryrvpo:t with relevznt documents for his kind perusl please.' oo i : ) ) ‘
Superintedding: Engizeer Mardzn Grigitien Cirgld Mardan with referche Sk Mo 7“,"2-.. Coee D ;
_dated.20-03-2020 above along with copy of the enquiry- report forius !und perml ‘please. s e

Mr. Ajmal Khan Deputy Coflector, Murdarrlrng-anorr[}msmn.Mqrdzn [Comm:ttee Member] R

Engri-Bakhtiar Khan, Sub Divisional Officer Head Works Irnganon Sub Dmsmn Mala'end- . s
(Cornrrrt’ee Member). [

Mr. Muhammad Hayat Khan . Sub Divisional Officer, Dargai (rrigation Sub Divtslon:‘Darg'al _—

(Committce Member). ‘ R S :

Mr. Arshiad Zamanr, District Accounts Officer{Local) {(Committee Member). ’ . . ) .

Mr.Mir Alam Khan; Head Clerk (Local) (Commlttee Member). - " )

"Mr.Asdduliah Khan, Es“‘bhshmentC\erk[LOGﬂ (Secretary af the, Comrmttee) o ‘ ,;;_'l L R
Canaldatecnncemed (Thrﬂngh Regmtered l.etter) o I T : ’
“EXECUTIVE Eu—tgét!ﬂ
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.The Chief Engin‘eér (North),
Iri’igation Department ‘Peshawar.

‘iSubject: DEPARTMENTAL APPEAL AGAINST THE_IMPUGNED ;
. ORDER DATED 29.04.2020 WHEREBY THE APPELLANT!-
HAS BEEN TERMINATED FROM SERVICE.

o Réspected Sir, : :
: It is most humbly stated that the appel]ant was .appointed as
. Beldar (BPS-01) in the Irrigation Division, Malakand through
Employment Exchange Reglstration Card vide order dated
o 31.10.2011. After appointment the appellant subzmtted his arrival
ER report and started performing his duty quite efﬁmently and:up to the
o entire satisfaction. of his supenors _ -
- That astonishingly the - Competent authority 1ssued the order,

dated 04.11.2011 whereby the appomtrnent order of the appellant had
been withdrawn. That feeling aggrieved from the order dated
. 04.11.2011 the appellant preferred Departrnental appeal followed by,
C O writ petition No.767-M/2016 beforé the Peshawar High Court, _
Mingora Bench Dar-Ul-Qaza, Swat which was decided along w1th<
other connected writ petitions vide consolidated Judgment dated:

- 11.12.2018 with the directions that:-

“In this view of the matter, all these ¢onnected writ petitions are?i
“allowed, thereby the impugned order of even date i.e. 04.11.2011 in’
all these cases is accordingly set aside and all the petitioners be re- -
instated to their services, however, they cannct be . granted the

- financial benefits because they did not serve agalmt the said posts‘
during the intervening period. Moreover, the resrondents are. at '

- liberty to initiate departmental proceedings against. the present
pelitioners, if it appears to them that they have procured their

appointments through tllegal means or have commttted any sort of
misconduct”.. ' ‘ ‘

submitted the same before concerned authority for irplementation but -
the authorlty filed CPLA No0:1993 to 1996 of 2019 before the

Honorable Supreme Court of Paklstan which was: dlsnosed of with the
view that -

V:,‘;,,-'.i',“We note that w:thm Iwo months from today the appellant slmll
initiate the departmental proceedings and conclude the same and
during this period the appellant will not be required to re-instate tlzeb
respondents However, after two months, it may re-instate them, lf
the proceedmgs are not concluded”, .

That after obtaining the aforementloned judgment the appellantif S



That it is pertment to mention here that aft the judgment ol
Honorable Supreme Court of Pakistan a show cause notice has been
issued to the appellant and the same has been I’Cpllt ¢ by the appellant

- but the concerned authority has not taken mto consideration the
‘ aforementloned reply of the appellant, That it is also pertinent : t0'
" Inention here that the concerned authority without. fulfilling the codal

formalities straight away issued the 1mpugned ordar dated 29.04.20%0 :
whereby the appellant has been terminated from service. That ﬁo‘

~opportunity has been provided to the appellant and as, such the

appellant has been condemned unheard while 1ssumg the 1mpugned.'-

~ order dated 29.4.2020.

It is, therefore most humbly prayed that on acceptance of thlS

' Depaﬂmental appeal the impugned order dated 2. 04.2020 may very"
“kindly be set aside and the appellant may kindly be re-instated mto

service with all back benefits.

" Dated: 18.05.2020

APPLICANT = &1
7 ] - ~;:'il,',
. ] %[6/* Ly

SALAR MUHAMMAD, Ex-Beldar| - -
5 | Irrigation Division, Malakand. ‘




'VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TliQIBUNAL,'
PESHAWAR !
/24y 2 OF 2020
| - (APPELLANT)
- Xa/é/ M,%W&;;/ (PLAINTIFF)
| | » (PETITIONER)
VERSUS
- S (RESPONDENT)
.///m//%/%ﬁ Pes i (DEFENDANT)

I/ Wé /Z_/é,/ | /%@MMM&Q/

Do hereby appoint and constitute NOOR MOHAMMAD

KHATTAK, Advocate, Peshawar to appear, plead, act,

compromise, withdraw or refer to arbitration for me/us as

my/our Counsel/Advocate in the above noted matter, -
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted n‘iatter.

Dated.___/ /2020

AC TED’@.
NOOR MOHAMMAD KHATTAK

'SHAHZULLAH YSAFZAI

e
MIR ZAMA

AFI
& !

/]

AFRASIAB KHAN WAZIR
' ADVOCATES

OFFICE: | -
Flat No.4, 2™ Floor, Juma Khan .
Plaza, near FATA Secretariat, ‘ |

- Warsak Road, Peshawar.
' Mobile N0.0345-9383141




