
Service Appeal No. 12445/2020

Learned counsel for the appellant present. Mr. Muhammad25.11.2022

Riaz Khan Paindakhel, Assistant Advocate General for the

respondents present.

Learned Member Judicial Mr. Salah-ud-Din is on leave,

IS
therefore, bench is incomplete. Adjourned. To come up arguments on

14.02.2023 before the D.B.

(Mian Muhammad) 
: Member (E)

14.02.2023 Junior of learned counsel for the appellant present.. Mr. Atta-ur-

Rehman, Inspector (Legal) alongwith Mr. Umair Azam Khan,

Additional Advocate General for the respondents present.

Junior of learned counsel for the appellant stated that similar

nature Service Appeal bearing No. 10409/2020 is fixed for argumentso
on 20.03.2023, therefore, the appeal in hand may also be fixed on the

Va\̂
 said date. Adjourned. To come up for arguments alongwith Service

Appeal bearing No. 10409/2020 on 17.05.2023 before the D.B.
/

(Fareeha raul) 
Member (E)

(Salah-ud-Din) 
Member (J)



/ ■

J
24.08.2022 Mr. Umer Farooq, Advocate (Junior of learned counsel for 

the appellant) present. Mr. Fazal Amin, Deputy Collector 

alongwith Mr. Naseer-ud-Din Shah, Assistant Advocate General 

for the respondents present and sought further time for 

submission of written reply/comments. Vide order dated 

09.11.2021, it was directed that the respondents shall submit 

reply/comments within 10 days in office positively, if the 

reply/comments are not submitted within stipulated time, right 

of respondents for submission of reply shall be deemed as struck 

off. Respondents have failed to submit reply/comments 

today, therefore, their right for submission of written 

reply/comments thus stands struck off. To come up for 

arguments on 13.10.2022 before the D.B.

even

(Rozina Rehman) 
Member (Judicial)

(Salah-Ud-Din) 
Member (Judicial)

13.10.2022 Learned counsel for the appellant present. Mr. Fazle Amin, ■ 

Deputy Collector alongwith Mr. Muhammad Jan, Deput)

Attorney for the respondents present.

Learned counsel for the appellant requested for adjournment 

the ground that he has 

Adjourned.

District

on

not made preparation for arguments. 

I^me up for arguments on 25.11.2022 before the D.B.

i(Mian Muhammad) 
Member (E)

(Salah-Ud-Din) 
Member (J)
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:■ -t - 09.11.2021 Counsel for appellant present.

Kabir Uliah Khattak learned Additional Advocate General 

for respondents present.

Reply on behalf of respondents was not submitted. 
Learned A.A.G made a request for time to submit 
reply/comments; granted with direction to furnish the same 

within 10 days in office, positively. If the reply/comments 

are not submitted within stipulated time, right of 
respondents for submission of reply shall be deemed as 

struck off. To come up for arguments on 02.03.2022 before

D.B.

i (Roziri^ Rehman) 
Member (J)

Due to retirement of the Worthy Chairman, the 

Tribunal is defunct, therefore, case is adjourned to 

07.06.2022 for the same as before.

(Mian Muhamfnad) 
Member (E)

02.03.2022

.'t.

\

/



V:AppeHanrpresent through counsel. Preliminary arguments 

heard. File perused.

08.02.2021

Points raised need consideration. Admitted to regular 

hearing subject to all le^aP objections. The appellant is 

directed to deposit security and process fee within 10 days. 

Thereafter, notices be issued to respondents for written 

reply/comments. To come up for written reply/comments op 

04.05.2021 before S.B.

Appellan' Deposited 
^ ^ Process Fes *■

Si

-J
I

Due to demise of the Worthy Chairman, the Tribunal is 

non-functional, therefore, case is adjourned to 

22.06.2021 for the same as before.

04.05.2021

Reader

22.06.2021 Junior to counsel for the appellant and 

Kabirullah Khattak, Addl. AG for the respondents present.

Respondents have not submitted reply/ comments. 

Learned AAG seeks time to contact the respondents and 

submit repiy/comments. Learned AAG is required to contact

Mr.

the respondents for submission of written reply/comments in

writtenoffice within 10 days, positively. If the 

reply/comments are not submitted within the stipulated time, 

submit the file with a report of non- 

compliance. File to come up for arguments on 09.11.2021 

before the D.B.-

the office shall

Chairman
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FORM OF ORDER SHEET
Court of

/2020Case No.-

Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.

1 2 3

The appeal of Mr. Misal Khan resubmitted today by Mr.-Noor 

Muhammad Khattak Advocate may be entered in the Institution Register 

and put up to the Worthy Chairman for proper ordw please.

20/10/20201-

___ ■eA.M/
REGISTRAR''

This case is entrusted to S. Bench for preliminary hearing to be put 

up there on -
2-

r\

\'JF
CHAIRMAN

Neither appellant nor anyone else representing him has 

ared despite having been called time and again,
27.] 1.2020

appe

therefore, appellant as well as his respective counsel be

ed for 08.02.2021 on which date file to come up for 

preliminary hearing before S.B.

notic

(MUHAMMAD"3AM^U<HAN) 
MEMBER (JUDICIAL)

j
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The appeal of Mr. Misa! Khan Ex-beldaf office of the Executive Engineer Malakand Irrigation 

Division Malakand received today i.e. on 08.09.2020 is incomplete on the following score which 

is returned to the counsel for the appellant for completion and resubmission within 15 days.

1- Copies of appointment order, show cause notice and reply to show cause notice 
mentioned in the memo of appeal are not attached with the appeal which may be 
placed on it.

2- Annexures-B, C and E of the appeal are illegible which may be replaced by legible/better 
one.

ys.T,No.

72020Dt.

RE^STRAH 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Noor Muhammad Khattak Adv. Pesh.

f
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2Q20

MISALKHAN VS IRRIGATION DEPTT:

INDEX
S.NO. DOCUMENTS ANNEXURE PAGE

1 Memo of appeal 1- 4.
2 Appointment order A 5.
3 Order dated 04.11.2011 B 6.
4 Minutes of DPC C 7- 10.
5 Judgment D 11- 21.
6 Apex Court Judgment E 22- 23.
7 Show Cause notice & Reply F&G 24- 26.
8 Impugned order H 27.
9 Departmental appeal I 28- 29.
10 Vakalat nama 30.

APPELLANT

THROUGH:
NOOR MOHy^MAD KHATTAK 

ADVOCATE

vi>:
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

PESHAWAR

APPEAL NO. /2Q20 tez.Oiai-j /Vo,

I*a*esi£^Mr. Misal Khan, Ex-Beldar,
0/0 the Executive Engineer, Malakand Irrigation Division, Malakand.

APPELLANT

VERSUS

1- The Secretary Irrigation Department, Khyber Pakhtunkhwa, Peshawar.
2- The Chief Engineer (North), Irrigation Department, Peshawar.
3- The Executive Engineer, Malakand Irrigation Division, Malakand.

................................................................................. RESPONDENTS

APPEAL UNDER SECTION- 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974
AGAINST THE IMPUGNED ORDER DATED 29.04.2020
WHEREBY THE SERVICES OF THE APPELLANT HAS BEEN
TERMINATED W-E-F 31-10-2011 AND AGAINST THE
INACTION OF THE RESPONDENTS BY NOT DECIDING
THE DEPARTMENTAL APPEAL OF THE APPELLANT
WITHIN THE STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the impugned order 

dated 29-04-2020 may very kindly be set aside and the 

appellant may be re-instated into service with all back 
benefits. Any other remedy which this august Tribunal 
deems fit that may also be awarded in favor of the 
appellant.

R/SHEWETH:
ON FACTS:

,ne4ito-day Brief facts giving rise to the present aooeal are as
under:-f \

appellant was appointed as Beldar (BPS-01) in the Irrigation 

Division, Malakand through Employment Exchange Registration Card 
vide order dated 31.10.2011. After appointment the appellant 
submitted his arrival report and started performing his duty quite 
efficiently and up to the entire satisfaction of his superiors. Copy of 
the appointment order dated 31-10-2011 
annexure...............................................................

is attached as



2- That astonishingly the respondent No. 3 issued the order dated 

04.11.2011 whereby the appointment order issued in light of the DPC 

meeting dated 01-10-2011 of the appellant had been withdrawn 
without any justifiable reason and without speaking order. Copies of 
the order dated 04-11-2011 and minutes of the DPC meeting dated 
01-10-2011 are attached as annexure B&C.

3- That feeling aggrieved from the order dated 04.11.2011 the appellant 
preferred Departmental appeal followed by writ petition No.767- 

M/2016 before the Peshawar High Court, Mingora Bench Dar-UI- 

Qaza, Swat which was decided along with other connected writ 
petitions vide consolidated judgment dated 11.12.2018 with the 
directions/ observation that:-

"In this view of the matter, aii these connected writ 
petitions are aiiowed, thereby the impugned order of even 

date i.e. 04.11.2011 in aii these cases is accordingiy set aside 

and aii the petitioners be re-instated to their services, 
however, they cannot be granted the financiai benefits 

because they did not serve against the said posts during the 

intervening period. Moreover, the respondents are at iiberty 

to initiate departmentai proceedings against the present 
petitioners, if it appears to them that they have procured 

their appointments through iiiegai means or have committed 

any sort of misconduct". Copy of the judgment dated 11-12-2018 
is attached as annexure D.

4- That appellant after obtaining the aforementioned judgment 
submitted the same before concerned authority for implementation 
but the authority filed CPLA No.l993 to 1996 of 2019 before the 

Honorable Supreme Court of Pakistan which was disposed of with the 
view that:-

"We note that within two months from today the 

appeiiant shaii initiate the departmentai proceedings 

and conciude the same and during this period the 

appeiiant wiii not be required to re-instate the 

respondents. However, after two months, it may re
instate them, if the proceedings are not conciuded". 
Copy of the judgment of the apex court dated 10-03-2020 is 
attached as annexure E.

5- That it is pertinent to mention here that after the judgment of 
Honorable Supreme Court of Pakistan a show cause notice dated 02- 

04-2020 has been issued to the appellant and the same has been 

reolied bv the aoDellant, but the concerned authoritv has not taken
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of the show cause notice and replay 
annexure................... ....................................

are attached as
................... F&G.

6- That it is worth to mention here that the respondents without 
fulfilling the codal formalities and rules, straight away issued the 

impugned order dated 29.04.2020 whereby the appellant has been 

terminated from service. Copy of the impugned order dated 29-04- 
2020 is attached as annexure H.

7- That appellant feeling aggrieved from the impugned order dated 29- 

04-2020 preferred departmental appeal before the respondent No. 2 

but the same has not been responded within the statutory period of 
ninety days. Copy of the departmental appeal is attached as 
annexure I.

8- That having no other remedy the appellant preferred the Instant 
appeal on the following grounds amongst others.

GROUNDS:

A-That the impugned orders dated 29-04-2020 is against the law, 
facts, norms of natural justice and material on the record hence not 
tenable and liable to be set aside.

B- That appellant has not been treated by the respondent department 
in accordance with law and rules on the subject noted above and as 

such the respondent violated Article 4 and 25 of the Constitution of 
Islamic Republic of Pakistan 1973.

C- That the respondent acted in arbitrary and mala fide manner while 

Issuing the impugned termination order dated 29-04-2020.

D-That the respondent terminated the appellant In a hasty manner 
without following the codal formalities.

E- That no charge sheet and statement of allegation has been issued to 

the appellant before issuance of the impugned termination order 
dated 29-04-2020.

F- That no chance of Personal Hearing / Defense been provided to the 

appellant before issuance of the impugned termination order dated 
29-04-2020.

G-That no regular inquiry has been conducted against the appellant 
which is as oer Suoreme Court iudoments is necessarv in ounitive
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H-That appellant has been discriminated on the subject noted above 

and as such the impugned termination order dated 29-04-2020 is 
not tenable in the eye of law.

I- That the appellant seeks permission to advance;other grounds and 
proofs at the time of hearing.

APP^tL^

isal Khan
JiTHROUGH:

NOOR MOHAMMAD KHATTAK

KAMRAN KHAN

UMERFAI^OQ
&

.UanJi^iMIR ZA 

ADVOCATES



BETTER COPY OF PAGE-6

OFFICE OF THE EXECUTIVE ENGINEER
MALAKAND EDUCATION DIVISION MALAKAND

No.7454/&-E(Sub),
Dated Malakand the 04/11/2011

OFFICE ORDER
The appointment order of various post issued in light of D.P.C meeting called 

vide this office letter No.2187/7-E(Sub), dated 01/10/2011 held on 08/10/2011 is hereby 
withdrawn.

•1

EXECUTIVE ENDINEER 
Ph; No. 0932-4110492

Copy to the:
1. Agency Accounts Officer, Malakand for inforaiation.
2. All Officials concerned.

EXIECUTIVE ENGINEER

t.

r
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BETTER COPY OF ANNEXURE C

OFFICE OF THE EXECUTIVE ENGINEER
MALAKAND EDUCATION DIVISION MALAKAND

No.2187/7-E(Sub),
Dated Malakand the 01/10/2011

OFFICE ORDER
A committee comprising of the following is hereby constituted to consider the 

appointment/Promotion/Re-designation Cases of Class-IV employees in Malakand 
Irrigation Division Malakand.

1. Engr: Ghulam Ishaq Khan
Executive Engineer 
Malakand Irrigation Division 
Malakand. Chairman

2. Mr. Muhammad Sajjad 
Sub. Divisional Officer 
Head Works Irrigation Sub Division, 
Malakand. Member

3. Mr. MisalKhan
Section Officer (E) office of the 
Secretary Irrigation Department 
Khyber Pakhtunkhwa Peshawar.

4. Mr. Jamal Shah
Head Clerk
Malakand Irrigation Division Malakand. Secretary

The committee will meet on 08/10/2011 at 10:00 A.M at Divisional Office Malakand.

EXECUTIVE ENGINEER
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No.

Oaied MalakaiP ihc • g\ '/ t-'‘

oFi'iaiomiiiR
a. •

iRv'biNhe Ibiiowlng is hereby consiiuiicd lo considerA cc.mmiucc compnsiEF.:.

!'R /Pronioiit-n/Ue-desiunarR.'Fi Cases ul CCass-lV eniiVloyccs

: (
i NCdxkand iiriy,aUon.;in

live apptMn;nie:'i- .. 

r;i\ i>ion Malakand.?

:•

1. F.n^i': C'luilaiu Ishaq Khan 
F.xcculivc I'.ngineer 

. Malakand Irriyallon Oivisam 
Mahikand.

I

Cliairinaii

2. Mr. Muh'aiumad Sajjad 
Sub Divisional Officer 
Mead Work.s irrieaiion Sub Dr' ision, 
Malakand

I

Mem her

. 3. .Mr. iMisal Kiian
Seciion Officer (P.) ollice oi tbie 
Secreiar)' Irri^aiinnOeparmicni 
Khvber Pukhioonkb.wa Pcsh.avvar •

•v

Mein-hcr

A. Mr. .lamal Shah
Mead Clerk
Malakand IrrlaauC'n Divisi^':; Malakand,

The commiuee \s'ili nveci on 08/1-0/2011 al 10,00 ,A.;vl a.;, ! )j\=!.sional .pffic

Seci'etary

Malakand.

., T''M ,,,E1KDCX']TI^'TNC]NEEP. 
Ntyrt}y32M!0J92

y \ . ■ , e

of ihe SecreiaryMrrigaiion GoVernmeni ol Khyb

M'i

Copy lo ihe
1. Seciion Officer (Psiablishincni) offec 

Pukhioonkhwa Pe.sha\vai-.
2. Sab’Divisional Offeer;Mead Works ■'.■rigalion Sub DivisidiAxMaUikand. .
3. Mead C!erk>(Loca!} . jl . .

They are requesicd lo aiicnd l'p.c ineciin.g on due dale W iiihc fixca.abc\ e.

;!
ii

';

EXlCuTlN'K ENFINEFl' '
■» a > •‘eiiSsl

M.
,t
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BETTER COPY OF ANNEXURE C
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Minutes of the Departmental Promotion Committee meeting held on 08/10/2011 under 
Chairman ship of Engr: Ghulam Ishaq Khan Executive Engineer, Malakand Irrigation 
Division Malakand

A meeting of Departmental Promotion/Selection Committee was held on 
08/10/2011 at 10:00 A.M under the Chairmanship of Engr: Ghulam Ishaq Khan Executive 
Engineer, Malakand Irrigation Division, Malakand to consider the promotion and appointment 
cases in Malakand Irrigation Division Malakand.

The following participated in the meeting:-

1. Engr: Ghulam Ishaq Khan
Executive Engineer 
Malakand Irrigation Division 
Malakand. Chairman

2. Mr. Muhammad Sajjad
Sub. Divisional Officer
Head Works Irrigation Sub Division,
Malakand. Member

3. Mr. Misal Khan
Section Officer (E) office of the 
Secretary Irrigation Department 
Khyber Pakhtunkhwa Peshawar.

4. Mr. Jamal Shah
Head Clerk
Malakand Irrigation Division Malakand. Secretary

After recitation fi-om the Holy Quran, the Chairman welcomed all the particular and 
asked the Secretary of the committee to highlight the position for promotion/re-designation and 
appointment cases. He informed the committee that the following posts are require4d to come up 
through promotion/re-designation:-

3-Nos: posts of Mate one each at Amandara, Harichand and Katlang Section.
One No. Post of Road Roller Cleaner.

1. The Case of Munir Khan for promotion as Mate in Amandara Section against vacancy 
created due to retirement of Mr. Zarif Khan Mate was discussed. His performance as 
Beldar during the past has been found satisfactory and being the senior most was found 
promotion as Mate by the Committee unanimously.

2. The Post of mate in Harichand Section lying vacant due to retirement of Mr. Wadan mate 
was also discussed. In this regard the case of Mr. Alamzeb Beldar was Examined in light 
of recommendations made by Sub Divisional Officer, Irrigation Sub Division Malakand 
vide his letter No.849/2-E, dated 08/08/2011, the committee unanimously recommended 
him for promotion as Mate in Harichand Section.

I.
II.
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Minutes of the Departmental Promotion Committee meeting held undep '
Chairman .hm of Pnor: Chulam ishag Khan F.xeculiye F,nginee^,ivl\''l^'m>«^

Division Mnlnkand /

depariiTieiital jiromoiion/Sclecuon crunnii'tQe was 

under ll^e Chairmanship of Lurgr: Ghulair. Ishaq khan, Exc-;- ' 

Irrinalion Divisioii, Matakamt lo consider tlic poenonon and appoiip'^

t-A nieeiing 0:

08/10/2011 ai 10.00 A.N4

h.naineer, Malakand
Nlalakand Irrigaiion DiN’ision Malakand; cases in

'I'hc I'ollowiiia, iKioicipaleil In ilw* meiMinj’;-..

En": Gliulani Isliaq Ki'.an 
l/xcculivc engineer
.N^lalakand Irrigaiion Di'. ision Malakand

1.

Chairman

2. Mr. Muhammad Saj jad 
Sub Divisional,Officer,
.Mead Works Irr; Sub Divn; Mkd;

b,

f M cm her. I

?:•

Mr. .Misal Khan 
Section Officer (E) office of ilie 
Secretary IrrigaiionDepariment 
Khyber Pukhioonkliwa Peshawar '

3.

'Member

Mr. Jama! Shah
Head Clerk irrigation Division Malakand.

4.
SecrctaiT

After recitation from the Holly Quran, the Chairman welcomed all,the. panic: 

and asked the Secretary of the commiiiee to highlight the. position for pronroiioh / re-desig; 

and appointment cases. He informed the committee that the following posts are required to', 

up through promotion/re-designation>

3-No.s: Posts of Mate one each at Amandara, llarichand and xatlang Section. 

C)ne No. Post of Road .Roller Cleaner. •

The Case of Munir-Klian for ■promotion as Mate in Amandara Section agni: 

vacancy created due to. rciiremeni of Mr. Za'rif Khan Mate Mis discussed. His perform?.: 

Behlar during tlie past has been fnuna satisfactory and being ihe'Scnior m.ost was found 

promotion as .Male b>- the commiuce ummimously. , •

ThePosi of mate in .i larici'.aiid Section lying vacant due io Mi;remcnl of Mr. 
Vfadan Mate was also disctisseri. In ilii:; regard lhc case of Mr|Ahimzeb Ift-idar was exarnii' 

hgiu of ti:c rccommeiuitilions made 'dy Sub Divisional .Ofliecr, irrigation Sub Division. 

\-ide his letter No. S-!9/2*iC dated' OSdJo/2011, the commiticc unanimously recommended h 

for promotion as Mate in l larichand Section.

I.

II.

0
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i
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3. The post of Mate in Katlang Section due to retirement of Mr. Azizullah Mate vacant was , 
also examined. Amongst the Senior Most Beldars in Katlang Section the case of Mr. 
Farid Khan and Mehboob-Ur-Rehman Beldars was considered out of which Mr. Farid 
Khan to forgo his promotion. The next Senior most Beldar Mr. Mehboob-Ur-Rehman 

recommended by the Committee to be promoted as Mate.was
4. The request of Mr. Ashfaq Ahmad presently employed as Sweeper was considered. Being 

Muslim his case for re-designation as Road Roller Cleaner was also examined. The 
official having relevant experience with driving and cleaning of Vehicles was found fit 
for Job and the committee unanimously recommended him for re-designation as Road

■il

Roller Cleaner with regard to above, the following decision was made.

1. Mr. Munir Khan Beldar was promoted as Mast in Amandara Section.
2. Mr. Alamzeb Beldar was promoted as Mate in Harichand Section.
3. Mr. Mehboor-Ur-Rehman Beldar was promoted as Mate in Katlan Section.
4. Mr. Ashfaq Ahmad was re-designated as Road Rooller Cleaner.

‘i

Besides other vacant posts the appointment cases against vacancies so called above 
were also discussed. The Committee was informed that as a resdlt of above. 3-Nos. 
post of Beldars and one number post of Sweeper has become vacant, whereas the 
following posts lying vacant which needs to be filled up through siutable applicants 

for proper operation mainten^ce of the canal system.

1. 1 -No.post of Boatman due to retirement of Mr. Gul Muhammad.
2. 1-No. post of Beldar due to death of Mr. Akram Shah beldar.
3. 1-No. Post of Chowkidar due to retirement of Mr. Painda Gul.
4. 1-No. Post of Road Roller Cleaner.
5. 1-No. Post of Chowkidar likely to become vacant on 29-10-2011 due to 

retirement of Mr. Umer Ghaiii.
6. 1-No. Post of Pipe Fitter likely to become vacant on 31-10-2011 due to retirement 

ofMr. Mehtab.
7. 2-Nos. posts of Operation cum Chowkidar (New) as per page 427 of Budget Book 

for 2011.
8. 2-Nos; post of Beldars (New) as per Page 427 of Budget Book for 2011-12

In light of above, the following posts are now lying vacant.

1. 6-Nos: Posts of Baldar.
2. 1-No: Post of Sweeper.
3. 1-No: Post of Boatman.
4. 2-Nos: Posts of Chowkidar.
5. 2-Nos: Posts of Operation cum Chowkidar.
6. 1-No: Post of Road Roller Cleaner.
7. 1-No: Post Pipe Fitter.
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SUPREME COURT OF PAKISTAN 
(Appellate Jurisdiction)

PRESENT:
Mr. Justice Gulzar Ahmad, CJ 
Mr. Justice Ijaz U1 Ahsan 
Mr. Justice Sajjad Ali Shah

Govt: of KPK thr. Secretary Irrigation, Peshawar
Appellants in all cases

Versus

Kamran Ali and others 
Misal Khan 
Daraz Khan,
Salar Muhammad

Respondents in CA-1993/19 
Respondents in CA-1994/19 
Respondents in CA-1995/19 
Respondents in CA-1996/19

For the appellants:
Date of hearing:
ORDER
Gulzar Ahmed, CJ:- The learned Division Bench of the High Court, in the operative para of the 
impugned judgment dated 11.12.2018, has observed as under:-

Barister Qasim Wadood, Addl. A.G. KP
10.03.2020

this view of the matter, all these connected writ petitions are allowed, hereby 
, the impugned order of even date i.e, 04J1.2011 in all these cases is 
accordingly set aside and all the petitioners be reinstated to their services, 
however, they cannot be granted the financial benefits because they did not 
serve against the said posts during the intervening [period. Moreover, the 
respondent are at liberty to initiate departmental proceedings against the 
present petitioners, if it appears to them that they have procured their 
appointments through illegal means or have committed any sort of misconduct’* 

It is stated by the leaned AAG before us that this judgment of the j High Court is not being 
compiled with for the reason that its operation was suspended by thisi Court and none of the 
respondents worked with the appellant. We note from the operative! part of the impugned 
judgment that no financial benefits has been allowed to the respondents^ however, the appellant 
has been allowed to initiate departmental proceedings against the respondents. Where the 
appellant has been given the option to initiate the departmental proceedings, more so, when the 
law did not permit withdrawal of the appointment letter, in order to do things in accordance with 
law, the High Court’s observation of initiating departmental proceedings, appears to be a correct 
observation.

Consequently, while disposing of these appeals, we note that within two months from 
today the appellant shall initiate the departmental proceedings and conclude the same and during 
this period, the appellant will not be required to reinstate the respondents. However, after two 
months, it may re-instate them, if the proceedings are not concluded. Learned counsel for the 
respondents has no objection to the disposal of the appeal in the above terms. Disposed of 
accordingly.

2.



/

• T' )
/

auvRBMEroUBtayi.AiaOT.ii
(AppcUate JUn^Uctjo^’

'

PRESEHT:
Mr, 'J^ticcGuiwir Ahmed, CJ 
Mr-Justice IjazulAhaan
Mr, Justice Sajiad AU Shah

<

'

's,;

riLtil Kps.1993 to 1996 of 2010
UK ftatmr »|b

;■■

r )CI’K thr. Secrciai7 Irrigation, Peshawarn.'.i ••. i’
.iaW uUJCiS • ... Appellants in all cases

Versus

Kamran Ali and others 
Misal Khan 
Daraz Khan 
Salar Muhammad

... Respondents in CA-1993/19 

...Respondent inCA I99A/19 

... Respondent in CA-1995/19 

... Respondent in CA*i996/19

Barrister Qasim Wadood, Addl. A.G. KP

if

For the appellants:

For respondent No.l in 
CA-1993 & respondents 
m CA-1994 & cA-1996;

Mr. Muhammad Siddique Khan Baloch, ASC 
Mr. Muhammad Sharif Janjua, ASC

■:

Respondent 
in CA-1995/19: In person.

For respondents 2 3 in 
Ca-1993/19: Nento.

Date of hearing: 10.03.2020

ORDER

Gulzar Ahmgd CJ.- The learned Division Bench of Oic High 

Court, in the operative para of the impugned judgment dated 11.12.2018.
!
I

has observed as unden-

’In this view of the matter, all these connected writ petitions 
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they cannot be gmnled lite fiatuLdal benejlis i)pcnu.?p ihej 
did not seri'C ag^isl ihe said posts during the intervening 
period. Moreover, the respondents are ui iibertii to i;u:;a:'j
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OFFICE OF THE EXECUTIVE ENGINEER
MALAKAND IRRIGATION DIVISION! MAI AKANin

'•••••••>

li.? ■

0932-452049
irrlgatlonrnkd@yahoo,com 'V!

•t'

g73No: y37-W(AG), Dated Malakand the pX^/04/2020
To

Mr Solar Muhammad S/O Fazle Khaliq 
R/O Khar Batkhela 
District Malakand.
Mr. Kamran Ali S/O Sher Dil Khan 
R/O Shergarh, Tehsit Takhthbai 
District Mardan.
Mr. Rehmat Uliah khan S/O Aziz-ur-Rehman 
R/O Aminabad Amandara Batkhela 
District Malakand.
Mr. Daraz Khan S/O Akbar Khan 
R/O Paloo Dheri 
District Mardan,
Mr, Misal Khan S/O Zarif Khan 
R/O Khar Batkhela i 
District Malakand

1.

2.

3.

, 4. I

i

5.
i

Subject: - CA m3 TO 1995/2019 IN CASE TITLED GOVT: OF KP V/S KAMRAKI All &
OTHERS (SHOW CAUSE NQTiCF)

You are hereby directed to attend the office of the undersigned 

14-04-2020 at ) 1:00 AM for personal hearing before the committee.
on

77^ I

EXECUTIVE ENGINEER / V /
•'1:

Copy of the above is fory/arded for information and necessary action to the, vyith 
reference to this office letter No.859/7-E(Sub), dated 20/03/2020:-

Secretary to Govt: of Khyber Pakhtunkhwd Irrigation Department Peshdvvar.
Chief Engineer (North), Irrigation Department Peshawar.
Superintending Engineer Mardan Irrigation Circle Mardan.
Mr. Ajmal Khan Deputy Collector, Mardan Irrigation Division, Marddn.
Engr. Bakhtiar Khan, Sub Divisional Officer Head Works Irrigation Sub Division 
Malakand.
Mr. Muhammad Hayat Khan , Sub Divisional Officer, Dargai Irrigation Sub Division 
Dargai.
Mr.Mir Alam.Khan, Head Clerk (Local).
Mr.Asadullah Khan, Establishment Clerk (Local).

1.
2.
3.
4.
5.

6.

7.
8.

Wilts' EXECUTIVE ENGINEER
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The Executive Enigineer,

Maiakand irrigation Division, Malakand.

)
Repiv to the Show Cause notice dated 02/04/2020.jnbjea:

R.Sir

Keierencc; to the shovv'cause notice daled 02/04/2020 where in it has beer; alleged that you 
rr.cr'^ijied your appointment order against the post of Baildar dated 31/03/2011 through iilegal

Respected sir if is hunibiy stated that the undersigned was appointed against the post of Beldar 
vide order dated.31/10/2011 through district employment exchange and on the proper 
recornmendaiions of departmental selection committee Held ori 01/10/2011. That inresponse to rny 
appointment order as Beidar dated 31/10/2011 i got myself •medically examined from the concerned 
rru'dical superinrendent of District Headquartet Hospital Batkhela, where after rny service book was also 
prcpm-ed by youi and accordingly i submitted rny arrival report dated 0,1/11/2011.

I

Tha! after submission of my arrival report I started my duty as Beldar (8PS/03} quite efficiently and 
•..iptp the entire satisifaction of my superiors including your goodseif.that inpile of regular performance 
of duty as Beldar miv salaries were not released by yc-ur goodslef, feeling aggrieved i knocked the door of 
rri: Higricourf Dar ui qaza bench at swat in writ petition nurnber 57-m/20l2. That during the

piO'idon.'v o: above mentioned v/rii petition the representative of the department produced .the 
•.••. oorJim .vi order of my appointment order dated 04/11/2011.that where after I withdrawned my writ 
pc-iihun •ro.jiTiber fV/.-m/2012 from the agust Peshawar Highcourt Dar Ul Qaza bench.

f

That -..vhere after I filed writ petition number 203/2014 before the agust Peshawar Highcourt Dar Ul 
Or-za bench at .Swat by challenging impugned withdrawal order daled 04/11/2011 and as such the said 

■ vv!petition w.hs allowed in favour of me vide judrnenl dated 11/12/2018. Tiiat the said writ petition 
was ailovved with • lie directions, to your goodself department to reinstate rne and rriy colleagues but 
vvi'.b'OOf ba: k beuerlts. r'nrit i vsited your goodself office time and again for the impiementatidr. of the 
abuvo rnentio.nod iuriptrient. but your good self succumbed on the above mentioned jurimenl. That 
vviicr.!:: afiei' 1 and my coleagues knocked the door of PHC Dar Ul Qaza Bench in COC petition No 30- 
.'.1/2019 b-..it durin.g the pendency of the above meniiohed COC your goodself filed CPLA No.s 1993 to 
I99S/20.'19 in the .b'.usi Supream Court of Pakistan.

Lfiu .-ugust Serream Court of Pakistan vide judgment dated 10/03/2020 disposed of the said CPf.As 
•■-■iO': iho ,,uro'-;i!on;: 'iiaf" ic initiate departmental proceedings against me and friy calleagues and shall 

. u • /.:r,u ovs: s.'Muj witii in two ii'iOiiths with the condition that not to reinstate rne 'sr.6 rny coleagues 
u? .if i.tm prureedings are noi concluded wirn in two months i and my coleagues be reinstated".

Respected Sir I was appointed against the post of Beldar in light of section 03 of the civil servant 
A'Ci,. 1973 read with Rule 10(2) of the Appointment, Promotion StTransfer Rules, 1989. That no illegality 
; hiUM'i cornnutied by myself at the time of my appointment order as Belaar.

/
Tiinf Mie withdrawal order dated O-u/l 1/201 Is violative of the morhp--.;urigemont of

Cc/ur! -of Pakistan reporiej i'u 20G.'l TD(s) page ^S. Tbat. unc'r^r the pnf>cipie of locus 
uimt'icm; •ufice an order Inn, been issued cannot be with drawn unilaterally. So inli.ght of the above 

■ mcniw.'.i'd j.idg'oent and piinciplb i:he impugned withdrwal order is.not tenable and liable to be set t .

■ • 1.

I
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U.iSithereforG.most,humbly requested that the showcause notice dated 02/04/::020 and impugned 
v5.:'v- o^derdated-04/ll/20i:i:mav \>er:y kindly'be set aside-and hmay knidly be r'e instated into service with ail 
'••■•-■-'yyy.-backV

‘•'.I .

'■1
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n'.OFFICE OF THE EXECUTIVE ENGINEERf M
MALAKAND IRRIfiATIOM HlVI^nM MAII-'.•u y.

0932-452049 \
irrigationmkd@yahoo.com1.^

No. ?\^\ /7-E(;.<;nh),

Dated Malakand theZ^y04/2020.
OFFICE ORDFR

r ’

in pursuance to the inquiry report in liglit of directions issued by die Hunorable'Supreme 
Court of Pakistan in the order dated 10-03-2020 in (CA 1993 to 1996/2019); the Departmental 

Committee constituted for the purpose in light of directions issued by the Chief Engineer (North) 
Irrigation Department Peshawar vide No.763/North/AO. dated 20/03/2020, in its meeting held 
14/04/2020 in Divisional Office Malakand re-examined the

on

recommendations made for 
appointments in the DPC held on 08/10/2011 and Unanimously concluded / recommended that-

.V .

(i) None of the candidate, as recommended for appointment by the DPC held on 08/10/2011. could 

fulfill the eligibility criteria and there by found violating the merit Thus, the committee declared 
al! the appointments of respondents mentioned below as against the prevailing Government rules 
and regulations/eligibility criteria and fuither declared as non-eligible to be appointed against the 
mentioned positions.

Termination;of ail the respondents, viz (i) Mr. Kamran Ali S/0 Sher Dil Khan, (ii) Mr.Rehmatuilah 

S/0 Aziz-ur-Rehman, (iii) Mr.Misal Khan S/0 Zarif Khan, (iv)Mr. Daraz KHan S/0 Akbar Khan 

(v) Mr. Saiar Khan S/0 Fazie Khaliq, shall be made through slight modification in the office order 
N6.2454/7-E(Sub) dated;-04/l 1/2011 by replacing the word withdraw^ througli TERMINATION.

(ii)

Therefore as recommended by the Committee, slight modification in the office order 
No.2454/7-E(Sub), dated 04/11/2011 is here by ordered by replacing the word KviTH DRAWN" in 
to TERMINATION of their services with effect from 31/10/2011 and 1 being the Appointing 
Authority hereby order termination of the services of the follovying candidates 
31/10/2011. The recommendations of DPC dated 08/10/2011 also stands terminated.

with effect from

S# Name of Candidates (CA 1993 to 
J^56Z|019]__
Mr.Kamran Ali S/0 Sher Dil Khan. Village & 
P.O Shergarh Qasmi Banda. Tehsil Takht
Bhai, District Mardan.________
Mr.Rehmatuilah Khan S/0 
Rehman, R/0 Amin Abad, Batkhela, District 
Malakand.

Appointment order 
No. & Date.

Post
offered

Status
/Decision

No.2404/7-E(Sub).
dated 31/10/2011

Beldar Terminated

2 Aziz-ur- No.2402/7-E(Sub).
dated 31/10/20il

Operator
Cum
Chowkidar

Terminated
3
‘1

3 Mr.Misal Khan S/0 Zarif Khan. R/0 Khar
Batkhela, District Malakand

No.2397/7-E(Sub).
dated 31/10/2011

Beldar Terminated

4 Mr.Daraz Khan S/0 Akbar Klian, R/0 Palo
Dheri, Shah Baz Garhi, District Mardan.
Mr. Saiar Muhammad S/0 Fazal Khaliq, 
R/0 Khar Batkhela. District Malakand

No.2403/7-E(Sub).
dated 31/.10/2011

Beldar Terminated

5 No.2399/7-E(Sub). 
dated 31/10/2011'

Beldar Terminated

\

EXECUTIVE ENGIN^/

f. f'O.A

/
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Copy of the above is forwarded to the: -

of Khyber .Pakhtunkhwa Im^tioh Department Peshai-var forP.S to Secretary to ■ Govt: 
information.
Chief Engineer (Nbrth)nlrrigation Department Peshawar with reference to above along with 
copy of the enquiry' report With relevant documents for his kind perusal please. 
Superintending Engineer Mardan Irrigation Circle Mardan v/ith reference to his No.71S/72-M, 
dated 20-03-2020 above along witli copy of the enquiry report for his kind perusal please.
Mr. Ajmal Khan Deputy Collector, Mardan Irrigation Division, Mardan (Committee Member).

Khan, Sub Divisional Officer Head Works Irrigation Sub Division Malalcand

1.

2. .

3.

4.
5. Engr: Bakhtiar 

(Committee Member);
6. Mr. Muhammad Hayat Khan . Sub Divisional Officer, Dargai Irrigation Sub Division, Dargai

(Committee Member). ,
Mr. Arsliad Zaman, District Accounts Officer(Local) (Committee Member). 
Mr.Mir Alam Khan, Head Clerk (Local) (Committee Member).
Mr Jisadullah Khan. Establishment Clerk (Local) (Sefretary of tlie Committee), 

lo. Candidate concemed.Criirough Registered Letter).

7.
8.

./ .
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t- i:The Chief Engineer (North), 
Irrigation Department, Peshawar.

I ir.*1 I'
\

'I.:

■iiSubject: DEPARTMENTAL APPEAL AGAINST THF IMPUGNED i't.!

ORDER DATED 29.04.2020 WHEREBY THF APPELI.AlIf
HAS BEEN TERMINATED FROM SERVICE.

f' *

,
. 1

i !l'Respected Sir, i!'-

It is most humbly stated that the appellant was appointed^ y-; 
Beldar (BPS-01) in the Irrigation Division, Malakand through '' ' 
Employment Exchange Registration Card vide order dated 

31.10.2011. After appointment the appellant submitted his arrival 
report and started performing his duty quite efficiently and up to the 

entire satisfaction of his superiors.

1^'

!'■

That astonishingly the Competent authority issued the order 

dated 04.11.2011 whereby the appointment order of,the appellant had 

been withdrawn. That feeling aggrieved from the order dated
04.11.2011 the appellant preferred Departmental appeal followed by 
writ petition No,767-M/2016 before the Peshawar High Court;' 
Mingora Bench Dar-Ul-Qaza, Swat which was decided along witli' 
other connected writ petitions vide consolidated Judgment dated 

11,12.2018 with the directions that:-
r‘'In this view of the matterf all these connected writ petitions 

allowed, thereby the impugned order of even date Le. 04.11,2011 in 

all these cases is accordingly set aside and all the petitioners be reA 

instated to their services, however, they cannot be granted the^ 

financial benefits because they did not serve against the said posts 

during the intervening period. Moreover, the respondents 

liberty to initiate departmental proceedings against the 

petitioners, if it appears to them that they have procured theU 

appointments through illegal means or have committed any sort df 
misconduct^*.

are

are at 
present

;

:u

That after obtaining the aforementioned judgment the appellant 
submitted the same before concerned authority for implementation but '' 
the authority filed CPLA No. 1993 to 1996 of 2019 before the 

Honorable Supreme Coui l of Pakistan which was disposed of with the 
view that:- i'U'

•‘iF

“We note that within two months from today the appellant shall 
initiate the departmental proceedings and conclude the same and 

during this period the appellant will not be required to re-instate tlte 

respondents. However, after two months, it may re-instate them, if 

the proceedings are not concluded*'.

I
'4 fit'

/I'l
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That it is pertinent to mention here that after the judgment (of 

Honorable Supreme Court of Pakistan a show cause notice has be'eh 

issued to the appellant and the same has been replied by the appellant, 
but the concerned authority has not taken into ^consideration the 

aforementioned reply of the appellant. That it is also pertinent:-to 

mention here that the concerned authority without fulfilling the cocbl 
formalities straight away issued the impugned order dated 29.04.2o|b 

whereby the appellant has been terminated from service. That |o 
opportunity has been provided to the appellant and as such Ae 

appellant has been condemned unheard while issuing the impugnib 
order dated 29.4.2020. (

It is, therefore, most humbly prayed that on acceptance of this 

Departmental appeal the impugned order dated 29.04.2020 may very
kindly be set aside and the appellant may kindly be re-instated into 
service with all back benefits. :iT

Dated: 18.05.2020
|j;.lI

i.-i

APPLICANT
r-

, MISAL KHAN, Ex-Beldar, 
Irrigation Division, Malakand.

■: vi-;’

•b!

■;

ATTEi I ■;
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.i

I PESHAWAR/
li ! ItI /

OF 2020

(APPELLANT)
iPLAINTIFF)
(PETITIONER)

M f
IS

VERSUS

(RESPONDENT)
(PEFENDANT)Irrigation Department

I/We.
Do hereby appoint and constitute NOOR MOHAMMAD 

KHATTAK, Advocate, Peshawar to appear, plead, act, 

compromise, withdraw or refer to arbitration for me/us as 

my/our Counsel/Advocate in the above noted matter, 

without any liability for his default and with the authority to 

engage/appoint any other Advocate Counsel on my/our cost. 
I/we authorize the said Advocate to deposit, withdraw and 

receive on my/our behalf all sums and amounts payable or 

deposited on my/our account in the above noted matter.

I.'?

4
•I

;.
Dated. /___72020

■;

CLIENT

ACCyTED
NOOR MOHAMMAD KHATTAK

; <•KAMRAN KHAN 

MIR ZAlSilis^F
\

&

,
AFRASIAB KHAN^WAZIR 

ADVOCATES
OFFICE:
Flat No.4, 2"'* Floor, Juma Khan 

Plaza, near FATA Secretariat, 

Warsak Road, Peshawar.
Mobile No.0345-9383141

4
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