Service Appeal No. 12445/2020
)

'25.11.20.22 T Learned counsel for the' appellant pres%ent. Mr. Muhéiﬁmad
Riaz Khan Paindakh.el, Assistant Advocate General for the'
respondents present.

Learned Member Judicial Mr. Salah-ud-Din is on leave,

S¢
AN
KpoNE
lbes ’?&'T D ,
. awa_,,. 14.02.2023 before the D.B.

therefore, bench is incomplete. Adjourned. To come up arguments on

(l\;/fian Muhammad)
- Member (E)

14.02.2023 Junior of learned counsel for the appellant present. Mr. Atta-ur-
Rehman, Inspector (Legal) alongwith Mr. Umair Azam Khan,
Additional Advocate General for the respondents present.

' Junior of learned counsel for the appellant stated that similar

Q 00 nature Service Appeal bearing No. 10409/2020 is fixed for arguments
8 HV, )
@ﬁ%‘b - on 20.03.2023, therefore, the appeal in hand may also be fixed on the
‘3“&4" ;&%\ ' :

eé-% Q said date. Adjourned. To come up for arguments alongwith Service
A

Appeal bearing No. 10409/2020 on 17.05.2023 before the D.B.

k h /’
(Fareeha Paul) | (Salah-ud-Din)

v Member (E) : - Member(J) ;




24.08.2022

13.10.2022

o
A

- Mr. Umer Farooq, Advocate (Junior of learned counsel for
the appellant) present. Mr. ‘Fazal Amin, Deputy Collector

‘alongwith Mr.. Naseek-ud-Din Shah, Assistant Advocate Generaf -

for the respondents present and sought further time for

'squission of “written reply/comments. Vide order dated

09.11.2021, it was directed that the respondents shall submit

‘Feply/comments within 10 days in office positively, if the

reply/comments are not submitted within stipulated time, right .

of respondents for submission of reply shall be deemed as struck
off. Respondents have failed to submit reply/comments even
today, therefore, their right for submission -of written

reply/comments thus stands struck off. To come up for

-~ arguments on 13.10.2022 before the D.B.

Ty

L ==
(Rozina Rehman) , (Salah-Ud-Din)

Member (Judicial) : Member (Judicial)

Learned counsel for the app‘eliant present. Mr. Fazle Amin, - "

.Deppty Collector alongwith Mr. Muhammad Jan, Deputy District-
Attorney for the respondents present.

Learned counsel for the appellant requested for adjournment on

the ground that he has not made preparation for arguments.

Adjourned.

ome up for arguments on 25.11.2022 before the D.B.

(Mian Muhammad) . (Salah-Ud-Din) -
Member (E) | Member (J)




'09.11.2021 - Counsel for appellant present.

Kabir Ullah Khattak learned Additional Advocate General

| _ for respondents present.

Reply on behalf of respondents was not submitted.”
Learned A.A.G made a request for time to submit
reply/comments; granted with direction to furnish the same
within 10 days in office, positively. If the reply/comments
are not submitted within stipulated time, right of
respondents for submission of reply shall be deemed as
struck off. To come up for arguments on 02.03.2022 before

D.B.

(Mian Muhamffad) (Rozma Rehman)
Member (E) .‘ ~ Member (J)
02.03.2022 Due to retirement of the Worthy Chairman, the

Tribunal is defunct, therefore, case is adjourned to

07.06.2022 for the same as before.’

cICT

7 &> /QWW @gésMW Jlpreflate Hd

ke 1 W/% G 87 2 o s e -
| =2




i ;"t .
B aom

08.02.2021 Appeilant present through counsel Preliminary arguments
- " heard. File perused. . '

C —en
e Uy,

== Points raised need,cbnsideration. Admitted to regtJIar

© directed to deposit security and process fee within 10 days.

Thereafter, 'notic'es ‘be issued: to respondents " for written |

Appe“aﬂ‘ nppos\ted reply/comments. To come up for wrltten reply/comments on .

5 process F68 »
o O\ e 04.05.2021 before S. B

PRSP

04.05.2021  Due to demise of the Worthy Chairman, the Tribunal is .

non-functionéi, -therefbre, case is edjourned to
22.06.2021 for the same as before.

Reader - |

22.06.2021 . Junior to counsel for the appellant and Mr.

Kabirullah Kha'tt'ak, Addl. AG for the respondents present.

Responderits‘;have not submitted reply/ comments.

Learned AAG seeks time to contact the respondents and
submit reply/comments. Learned AAG is required to contact
the respondents for submission of written reply/comments in
office  within 10 days, positively. If the written
reply/commehts are not submitted within the stipulated time,
the office shall submit the file with a report of non-

compliance. File to come up for arguments on 09.11.2021

before the D.B.: .- o W

Chairman

hearing supject tQ‘i.'a,II A,Ieg’a';l."' bbjeétions. The appellant is .
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Form- A

FORM OF ORDER SHEET
f
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Case No.-
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1- 20)10/2020 The appeal of Mr. Misal Khan resubmitted today by Mr.- Noor
Muhammad Khattak Advocaté may be entered in the Institution Register
and put up to the Worthy Chairman for proper ordey please.
2 e
- REGISTRAR~
9. This case is entrusted to S. Bench for preliminary hearing to be put
up there on ?VZZHJ)*’)‘O
CHAIRMAN'
27.11.2020 Neither appellant nor anyone else representing -him has
K appeared despite having been called time and again,
2.0 therefore, appellant as well as his respective counsel be
/|}" )

notid

preli

ed for 08.02.2021 on which date file to come up for

minary hearing before S. B

(MUHAMMAD
“MEMBER (JUDICIAL
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The appeal of Mr. Misat Khan Ex—,b'élld‘ar office of the Executive Enginéer Malakand lrrigation
: L
Division Malakand received today i.e. on 08.09.2020 is incomplete on the following score which

is returned to the counsel for the appellant for completion and résubmissio'n within 15 days.

1- Copies of appointment order, show cause notice and reply to show cause notice

mentioned in the memo of appeal are not attached with the appeal which may be
* placed on it.

2- Annexures-B, C and E of the appeal are illegible which may be replaced by Iegibie/bétterr
one.
' . |
No. 9.511 9 /ST, , ,

Dt. © ﬂ /o 2 /2020

|'
1 o)
REGISTRAR =

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.
Noor Muhammad Khattak Adv. Pesh.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. \‘l\m(ﬂ /2020

- MISAL KHAN VS - IRRIGATION DEPTT:
INDEX |
| S.NO. - DOCUMENTS ANNEXURE | PAGE
1 |Memo of appeal T 1- 4.
2 | Appointment order A 5.
'3 | Order dated 04.11.2011 B 6.
4 Minutes of DPC C 7- 10.
5 | Judgment D 11- 21
6 | Apex Court Judgment E 22- 23
7 | Show Cause notice & Reply F&G 24- 26
8 | Impugned order- H 27.
9 Departmental appeal I 28- 29
10 | Vakalat nama ’ ' T - 30.
APPELLANT

THROUGH: | -
NOOR MOHAMMAD KHATTAK
ADVIOCATE |

LA
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.~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Khyvhap Palihe
‘. : ) "'i
Servicn ‘l’rllmug:"‘”

APPEAL NO._{ ) U4 /2020 piury no. 3857

Mr. Misal Khan, Ex-Beldar, Dare ?S v
O/0 the Executive Engineer, Malakand Irrigation Division, Malakand.
........................................................ APPELLANT
'VERSUS

1- The Secretary Irrigation Department, Khyber Pakhtunkhwa, Peshawar.

2- The Chief Engineer (North), Irrigation Department, Peshawar.

3- The Executive Engineer, Malakand Irrigation Division, Malakand.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION- 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE IMPUGNED ORDER DATED 29.04.2020
WHEREBY THE SERVICES OF THE APPELLANT HAS BEEN
TERMINATED W-E-F 31-10-2011 AND AGAINST THE
INACTION OF THE RESPONDENTS BY NOT DECIDING
THE DEPARTMENTAL APPEAL OF THE APPELLANT
- WITHIN THE STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

r That on acceptance of this appeal the impugned order
dated 29-04-2020 may very kindly be set aside and the
appellant may be re-instated into service with all back

-benefits. Any other remedy which this august Tribunal
deems fit that may also be awarded in favor of the
. appellant.

R/SHEWETH:

| ON FACTS:
itedto-day Brief facts giving rise to the present appeal are as
Py under:-
R%é-% , |
O%EQ\\ 1- That appellant was appointed as Beldar (BPS-01) in the Irrigation
, Division, Malakand through Employment Exchange Registration Card
vide order dated 31.10.2011. After appointment the appellant
submitted his arrival report and started performing his duty quite
efficiently and up to the entire satisfaction of his superiors. Copy of

the appointment order dated 31-10-2011 is attached as
ANNEXUNCarariusnnsnssinnsesonsasiasarsnsncararsnsasantussnesnssnnasers . A.
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That astonishingly. the respondent No. 3 issued the order dated
04.11.2011 whereby the appointment order issued in light of the DPC
meeting dated 01-10-2011 of the appellant had been withdrawn
without any justifiable reason and without speaking order. Copies of
the order dated 04-11-2011 and minutes of the DPC meeting dated
01-10-2011 are attached as @anNeXUre...uveesrrerersermseensrnsrsnnsness B&C.

That feeling aggrieved from the order dated 04.11.2011 the appellant

- preferred Departmental appeal followed by writ petition No.767-

5-

M/2016 before the Peshawar High Court, Mingora Bench. Dar-Ul-
Qaza, Swat which was decided along with other connected writ
petitions vide consolidated judgment dated 11.12. 2018 with the
directions/ observation that:-

"In this view of the matter, all these connected writ
petitions are allowed, thereby the impugned order of even
date i.e. 04.11.2011 in all these cases is accordingly set aside
and all the petitioners be re-instated to their services,
however, -they cannot be granted the financial benefits
because they did not serve against the said posts during the
intervening period. Moreover, the respondents are at liberty
to initiate departmental proceedings against the present
petitioners, if it appears to them that they have procured
their appointments through illegal means or have committed
any sort of misconduct”. Copy of the judgment dated 11-12-2018
iS attached @S aNNEXUE. . ireeviriinrnireeirnssseerensressrenssenssrnssrens D.

That appellant after obtaining the aforementioned judgment
submitted the same before concerned authority for implementation
but the authority filed CPLA N0.1993 to 1996 of 2019 before the

Honorable Supreme Court of Pakistan which was disposed of with the
view that:- -~

"We note that within two months from today the
appellant shall initiate the departmental proceedings
and conclude the same and during this period the
appellant will not be required to re-instate the
respondents. However, after two months, it may re-
instate them, if the proceedings are not concluded”,

Copy of the judgment of the apex court dated 10-03-2020 is
attached as ANNEXUM€uuuisessesmnnssssssinnnnnasennens . E.

That it is pertinent to mention here that after the judgment of
Honorable Supreme Court of Pakistan a show cause notice dated 02-
04-2020 has been issued to the appellant and the same has been
replied bv the appellant, but the concerned authority has not taken



of the show cause notice and replay are attached as
ANNEXUNCuuusunressarusannnisosnssssssansnnnrnsnnnnsnsss TTTFLTITIRROPAPITS '....F&G.

6- That it is worth to mention here that the respondents - without
fulfilling the codal formalities and rules, straight away issued the
impugned order dated 29.04.2020 whereby the: appellant has been
terminated from service. Copy of the impugned order dated 29-04-
2020 is attached as anNEXUre. .. s H.

- 7- That appellant feeling aggrieved from the impugned order dated 29-
04-2020 preferred departmental appeal before the respondent No. 2
but the same has not been responded. within the statutory period of

ninety days. Copy of the departmental appeal is attached as
' annexure.............................................‘ .................................. I.

8- That having no other remedy the appellant preferred the instant
appeal on the following grounds.amongst others.

GROUNDS:

A- That the impugned orders dated 29-04-2020 is against the law,
facts, norms of natural justice and material on the record hence not
tenable and liable to be set aside.

B- That appellant has not been treated by the respondent department
in accordance with law and rules on the subject noted above and as
such the respondent violated Article 4 and 25 of the Constitution of |
Islamic Republic of Pakistan 1973.

C- That the respondent acted in arbltrary and mala fide 'manner while
issuing the impugned termination order dated 29-04- 2020

D- That the respondent termlnated the appellant in a hasty manner
without following the codal formalities.

E- That no charge sheet and statement of allegation has been |$sued to

the appellant before issuance of the impugned termination order
dated 29-04-2020.

F- That no chance of Personal Hearing / Defense been provided to the

appellant before issuance of the impugned termination order dated
~ 29-04-2020.

G- That no regular mqulry has been conducted against the appellant
which is as per Supreme Court 1udaments is necessarv in punitive
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" H- That appellant has been discriminated on the subject noted above

and as such the impugned termination order dated 29-04-2020 is
not tenable in the eye of law.

I- That the appellant seeks permission to adVanceEother grbunds and
proofs at the time of hearing. - .
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~ BETTER COPY OF PAGE-6 o |
OFFICE OF THE EXECUTIVE ENGINEER |
MALAKAND EDUCATION DIVISION MALAKAND i -
No.7454/&-E(Sub),
Dated Malakand the 04/11/2011

OFFICE ORDER

The appointment order of various post. issued in light of D.P.C meeting called

* vide this office letter No.2187/7-E(Sub),. dated 01/10/2011 held on 08/1072011 is hereby
withdrawn. S ’ ' ' '

|
|

EXECUTIVE ENDINEER
Ph: No. 0932-410492

‘ Copy to the: .
' 1. Agéncy Accounts Officer, Malakand for information.
2. All Officials concerned. ' '

i .
EXIECUTIVE ENGINEER
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BETTER COPY OF ANNEXURE............ o C

OFFICE OF THE EXECUTIVE ENGINEER
MALAKAND EDUCATION DIVISION MALAKAND

No.2187/7-E(Sub),
Dated Malakand the 01/10/2011

OFFICE ORDER 4

A committee comprising of the foilowing is hereby constituted to consider the
appointment/Promotion/Re-designation Cases of Class-IV employees in Malakand
Irrigation Division Malakand. '

1. Engr: Ghulam Ishaq Khan
Executive Engineer
Malakand Irrigation Division : :
Malakand. - Chairman

2. Mr. Muhammad Sajjad
Sub. Divisional Officer
Head Works Irrigation Sub Division,
Malakand. : Member

3. Mr. Misal Khan
Section Officer (E) office of the
Secretary Irrigation Department
Khyber Pakhtunkhwa Peshawar.

4. Mr. Jamal Shah
Head Clerk
Malakand Irrigation Division Malakand. Secretary

The committee will meet on 08/10/2011 at 10:00 A.M at Divisional Office Malakand.

EXECUTIVE ENGINEER
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S IR ALALAK, \\nmm(._«;z’.. IN DIVISTON MALAKAND. BN

No. _ - \Z/,(iz B (‘§ub) | .
Nated Mulakand tie - oy /1 £2011, e

OFVICE ORDER

a .
o

A conunitlee cosnpf'im,:*_ of thc: lollm\m“ s lluu“w (.onn..«.md 10 ¢ OHbldL
. | : s

Jthe appoiniment /Promoticu/Re-designation Cases of Class-1V employces in M

Division Malakand.

v

1. Engr: Ghulam lshag Khan
Exceutive ingineer
Malakund Terigation Division

Afalakand, - o . Chairman

2. Mr. Muhammad Sajjad _ o

Sub Divisional Officer ' : . : o

no - Head Works Irrigation Sub Division,
: ‘ Malakand ™ '

Member

- 3. Mo Misal Khan, - o
Section Officer (1) oftice of the
Secrctary lirigationDepartinent

Khyber Pukbtoonkinwa Peshavar Nenrber

-

AN Jamal Shah
Head Clerk
NMulakand brrigauon Division Malakand, RL‘.L'I'L'IZII‘_Y

. ‘ o The commiuee will m el on Ob/lQ/”Oll 1O.000 AL i').évisinn:&l-;-'()fﬁc

.

S ‘ A
. o { I

P ,,1-“"<1’-CI'j IVE-ENGINEER
. APl Npt(1932-410492
Copy to the ' S .' s

1. Scetion Officer {Tstablishiment] office of the Se

L
. : : Pukhtoonkhwa Peshawar.

b—( .

z‘c.ia,ry\.‘l!['".umn Gm ermment of I\hy}*

w

Sub Divisional Officer; Head Waorks Ez'mgauon Sub Divisio

U . . .:\4&1;11\‘ 4
- : _ y. Head Clerke(Local) '

‘a
They are requested to atlend e meeiing on due date & e fived

[PEIN V)
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BETTER COPY OF ANNEXURE ........ cerneeas C

Minutes of the Departmental Promotion Committee meeting held on 08/10/2011 under
Chairman ship of Engr: Ghulam Ishaq Khan Executive Engineer, Malakand Irrigation
Division Malakand

A meeting of Departmental Promotion/Selection Committee was held on
08/10/2011 at 10:00 A.M under the Chairmanship of Engr: Ghulam Ishaq Khan Executive
Engineer, Malakand Irrigation Division, Malakand to consider the promotion and appointment
cases in Malakand Irrigation Division Malakand.

The following participated in the meeting:-

1. Engr: Ghulam Ishaq Khan
Executive Engineer
Malakand Irrigation Division _
~ Malakand. ‘ Chairman

2. Mr. Muhammad Sajjad
Sub. Divisional Officer
Head Works Irrigation Sub D1v131on,
Malakand. . Member

3. Mr. Misal Khan
Section Officer (E) office of the
Secretary Irrigation Department
Khyber Pakhtunkhwa Peshawar.

~ 4. Mr. Jamal Shah
Head Clerk '
Malakand Irrigation Division Malakand. " Secretary

After recitation from the Holy Quran, the Chairman welcomed all the particular and
asked the Secretary of the committee to highlight the position for promotion/re-designation and
appointment cases. He informed the committee that the following posts are require4d to come up
through promotlon/re-de51gnat10n -

L. 3-Nos: posts of Mate one each at Amandara, Harichand and Katlang Section.

II. One No. Post of Road Roller Cleaner.

1. The Case of Munir Khan for promotion as Mate in Amandara Section -against vacancy
created due to retirement of Mr. Zarif Khan Mate was discussed. His performance as
Beldar during the past has been found satisfactory and being the senior most was found
promotion as Mate by the Committee unanimously.

2. The Post of mate in Harichand Section lying vacant due to retirement of Mr. Wadan mate
was also discussed. In this regard the case of Mr. Alamzeb Beldar was Examined in light
of recommendations made by Sub Divisional Officer, Irrigation Sub Division Malakand
vide his letter No. 849/2-E, dated 08/08/2011, the committee unanimously recommended
“him for promotion as Mate in Harichand Section.
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‘Minutes of the Departmental l’ romiotion Comnnttee meetmﬁ hcld cﬂ'ﬂl U@&»l unde
Cliairman ship of Iongr: Chul vm Ishaq Khan Executive Ennmeer. _..1 errw 1t

o - Division }"l |l.1l\'mrl . @
A meeting of deparin al pr omouon/%lecuor, k.nmmee v.ms he

OS.-’]G."QAOAH at 10.09 A.M under the Chmrsjnanshxp of Lngr: Ghu!'an_‘. lnq hlﬂanlﬂ"

F.nuince.r \hl.m ! hu(:nlmn D-\]m 5, Malakand to consider the p‘:'\"-.;:-’a-;:'.l.c)n' nd '1pp0
@sces in \Lmluk nd lrrigation anor Maolaks u.d
The following pas .uap nul in the mecting-,
1. - Eng: Ghulam lshaq Kimn

Lxeceutive Fngineer A
\Iol ikand lrrm.mon Division Maial\and ' . Chuairman

2. Mr. Muhammad Sajjad o - - ' '
Sub Divisional Officer, B
o , Head Works trr: Sub Piva: Mkd: ‘ slember

g , 3. Mr. Misal Khan

A Co ~* Section Otficer (E) officz ofthc.
T ’ © Secretary lirigationDeporiment . ’

Khyber Pu}.htoonl\h\\-’: Peshawar = - : »Member

4. Mr. Jamal Shah ' :
Head Clerk frrigation Division Malakand. ~Sceretary

After recimioﬁ from the Holly Quran, the Chairm'an welcormd all. [hc part.w
~and asked l‘n. chxu ary of the commzt:‘m o h 1"hhghl thc posmon for nr'*'“ouon re- desw:'

1 appointment cases. He mfo-m mmmee that the following posis.are re’]mred 14

up through promotion /re-desu_mauon:-

[. © 3-Nos: Posls of Mate onc each at Amandara Harichand and Natlang Section.
R Il One No. Posi of Road Roller Cleam,r o
1. The C.ISC of Munir Khan for promouon as 1 \1:ue in Amandara Su.non agm‘

vacancy created duc lo xuxrunem of Mr. Zarif Khan Mau. Nus dnscuvu His pcrforma:
Beldar during the past has been muno.'sausfaclory and being the:Scnior st was found

pmngotion as Mate ba the commitice w ...umou:lv

2, ThePosi of m.uc i Hanchand Section l)nw % \{.‘l"l due to o 1'; sent of \'1.'"-.

\ N ) N
Woadan Mate was also dise leLQ. In iy ‘u_' ard-the case of \1["“Aldni/t.b Jteidar was c\dn

v G &yt Tee elets N - H

: - Codight of ceommendations made by Sub Dlvxsmn.ll Olluu lfl'luili&i‘f:': Sub D:\lsmn
.. ' ' it A, el t Q9.1 e
T vidge his Ictlcx No. 849/2-F, dated 08/04 “Oll thé cnmmitlcc UNaRpimousty z'wcommcnded h

for promotion as \Lx in Harichand Scetion,

C - ayvesvED.
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3. The post of Mate in Katlang Section due to retirement of Mr. Azizullah Mate vacant was ,
also examined. Amongst the Senior Most Beldars in Katlang Section the case of Mr.
Farid Khan and Mehboob-Ur-Rehman Beldars was considered out of which Mr. Farid
Khan to forgo his promotion. The next Senior most Beldar Mr. Mehboob-Ur-Rehman
was recommended by the Committee to be promoted as Mate. '

4. The request of Mr. Ashfaq Ahmad presently employed as Sweeper was considered. Being
Muslim his case for re-designation as Road Roller Cleaner was also examined. The
‘official having relevant experience with driving and cleaning of Vehicles was found ‘fit
for Job and the committee unanimously recommended him for re-designation as Road
Roller Cleaner with regard to above, the following decision was made.

Mr. Munir Khan Beldar was promoted as Mast in Amandara Section.

Mr. Alamzeb Beldar was promoted as Mate in Harichand Section.

Mr. Mehboor-Ur-Rehman Beldar was promoted as Mate in Katlan Section.
Mr. Ashfag Ahmad was re-designated as Road Rooller Cleaner.

PRSI

Besides other vacant posts the appointment cases against vacancies so called above
were also discussed. The Committee was informed that as a restlt of above. 3-Nos:
post of Beldars and one number post of Sweeper has become vacant, whereas the
following posts lying vacant which needs to be filled up through suitable applicants
for proper operation maintenance of the canal system. '

1-No.post of Boatman due to retirement of Mr. Gul Muhammad.

1-No. post of Beldar due to death of Mr. Akram Shah beldar.

1-No. Post of Chowkidar due to retirement of Mr. Painda Gul.

1-No. Post of Road Roller Cleaner. :

1-No. Post of Chowkidar likely to become vacant on 29-10-2011 due to

retirement of Mr. Umer Ghani. - :

6. 1-No. Post of Pipe Fitter likely to become vacant on 31-10- 2011 due to retirement
of Mr. Mehtab.

7. 2-Nos. posts of Operation cum Chowkidar (New) as per page 427 of Budget Book
for 2011.

8. 2-Nos: post of Beldars (New) as per Page 427 of Budget Book for 201 1-12

ok W=

In light of above, the following posts are now lying vacant.

1

6-Nos: Posts of Baldar.

1-No: Post of Sweeper.

1-No: Post of Boatman. .

2-Nos: Posts of Chowkidar. : |
2-Nos: Posts of Operation cum Chowkidar.

1-No: Post of Road Roller Cleaner.

1-No: Post Pipe Fitter.

- R N
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Judg 1ent in connecied wrlt petition bearring { l0; 203—
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-acco dmg to Wthh the. father of the. \petm\oner got

| l' I,
retired on 3079.2011 .on ‘his-own reque t therefore :

11'|
|§|‘Ii
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SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

PRESENT:
Mr. Justice Gulzar Ahmad, CJ
Mr. Justice Ijaz Ul Ahsan
Mr. Justice Sajjad Ali Shah ' -

... Appellants in all cases

Versus .
Kamran Ali and others Respondents in CA-1993/19
Misal Khan Respondents in CA-1994/19
Daraz Khan : ' Respondents in CA-1995/19
Salar Muhammad ' Respondents in CA-1996/19
For the appellants: Barister Qasim Wadood, Addl. A.G. KP
Date of hearing: 10.03.2020

ORDER
Gulzar Ahmed, CJ:- The learned Division Bench of the High Court, in the operative para of the
1mpugned judgment dated 11.12.2018, has observed as under:-

“in this view of the matter, all these connected writ petitibns are allowed, hereby

, the impugned order of even date ie. 04.11.2011 in all these cases is

accordingly set aside and all the petitioners be reins;tdted to their services,

however, they cannot be granted the financial beneﬁt:s ‘because they did not

serve against the said posts during the intervening \period. Moreover, the

respondent are at liberty to initiate departmental pt:'()ceedings against the

present petitioners, if it appears to them that they: have procured their
appointments through illegal means or have committed ajny sort of misconduct”

It is stated by the leaned AAG before us that this judgment of the{High Court is not being
compiled with for the reason that its operation was suspended by this: Court and none of the
respondents worked with the appellant. We note from the operatlve part of the impugned

- judgment that no financial benefits has been allowed to the respondents however, the appellant

has been allowed to initiate departmental proceedings against the respondents Where the
appellant has been given the. option to initiate the departmental proceedmgs more so, when the
law did not permit withdrawal of the appointment letter, in order to do things in accordance with

law, the High Court’s observation of initiating departmental proceedmgs appears to be a correct
observation.

2. Consequently, whiler disposing of these appeals, we note that within two months from
today the appellant shall initiate the departmental proceedings and conclude the same and during
this period, the appellant will not be required to reinstate the respondents. However, after two
months, it may re-instate them, if the proceedings are not concluded. Learned counsel for the

respondents has no objection to the disposal of the appeal in the above terms. Disposed of
accordingly.
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Kamran Ah and others
Misal Khan

Daraz Khan
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For the appellants:

For respondent No.l in
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in CA-1994 & CA-1996
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CA-1993/19:

Date of hemfing:

... Respondents in CA- 1993/19
... Respondent in CA-1994/19
... Respondent in CA-1995/19
.. Respondent in CA-1996/19

Barrister Qasim Wadood, Addl. A.G. KP

Mr. Muhammad Siddique Khan Baloch, ASC
Mr. Muhammad Sharif Janjua, ASC
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OFFICE OF THE EXECUTIVE ENGINEER

MALAKAND IRRIGATION DIVISION MALAKAND

CA LN —

P o ) 0932-452049
lmgqtsonmkd@yahoo,com . o :
No: 873 /37—W(AG) . Ddfed Molokond the oL/04/2020

To

1. Mr Solor Muhammad $/0 Fazle Khollq
R/O Khar Batkhela :

~ District Malakand. _

2. Mr. Kamran Ali S/O Sher Dil Khan /
R/O Shergarh, Tehsii Takhthbai
District Mardan.

3. Mr. Rehmat Uliah khan $/0O Am-ur-Rehmon .
R/O Aminabad Amandara Batkhela \
District Malakand. ‘ o

4. Mr. Daraz Khan S/O Akbar thm '

R/O Paloo Dheri _ A ._
District Mardan, SR T

5. Mr. Misal Khan S/O Zarif Khon R
R/O Khar Batkhela i ‘ :

District Malakand

i

Subject: - CA. 1993 10.1995/2019 IN CASE TITI.ED GOVT OF KP V S KAMRAN All &

OTHERS ]SHOﬂ CAUSE NOTICE[

You are hereby directed to attend the off'ice of the Undersigned on
14-04-2020 at 11 :00 AM-for personall heari‘ng before the COmmiﬁee.
H ' - . ) ’ \\ "

:: LA ' : .
Execunvs ENGINEE‘L/V/

Copy of the qbove |s forwcrded for mformotlon ond necessary action to the, with
reference to this office letter No.859/7-E(Sub}, dated 20/03/2020 -

Secretary to Govt: of Khyber Pokhiunkhwa Irngc:hon Depqriment Peshawar

Chief Engineer (North), Irigation Department Peshawar.

Superintending Engineer Mardan lrrigation Circle Mardan., _

Mr. Ajmal Khan Deputy Collector, Mardan Irigation Division, Mardan. ‘

Engr: Bakhtiar Khan, Sub Divisional Officer Heod Works Irngohon Sub Division

Malakand.

6. Mr. Muhammad Hayat Khan, Sub Divisional Offlcer Dargcu lmgoilon Sub Dlvmon
Dargai. § . N

7. Mr.Mir Alam Khan, Head Clerk (Local) : L t

8. Mr.Asaduliah Khan, Establishment Clerk {Local). :

i

AT £5 VED , ‘ EXECQTIVE ENGINEER



The Executive Enigineer, ' ) " C‘;’
Maiakand irrigation Division, Malakand. !
. . L 3 ' i ) .
. . . ) T e '. ‘ i - X N ‘ B ’
Reply to the Show Cause notice dated 02/04/2020. - .. . S S s
.<‘ fererce to the showcause notice dated 02/04/2020 where in it nas beer aileged that you
RS nenured vour appeintment order against the post of Baildar dated 31/03/2011 through i!!ég_al
ARG, ' \
ﬂspccted sir it -s humkly stated that the undersigned was appointed against the post of Beldar
" vide order dated. 31/10/2011 through district _employment exchange and on the proper
,,.‘,c)rnmendazao:ws of~depar;mental selection committee held on 01/10/2011. That i mresponse to roy
201 *'-'"r":"m@ni order as Beldar dated 31/10,’20‘ 11 1got myselt- medically e'xarnined from the concerned
~modical ,\.pprmfennenf of District Headquartet Hospital Batkhela where after my service book was aiso .

s by youe goodself ar nd ac ccrdmbly suumltttd try arrival report dated 01/11/2011

That after sutinission of my arrival repor? | started my duty as Beldar {BPS/Q31} guife efficiently and
“uptp the entire satistfaction of my superiors including your goodself.that inpite of regular periormance
1

wi duty 3% Beldar my saiaries were not released by vour goodslef feeling aggrieved i knocked-the door of-

e Pazhgwasr Higncourt Dar ul gaza bench at swat i writ petition number 57-m/2012. That during tie

sngdency of abave ; sentioned writ petition the representative of the department produced the
midriwd order of my appointment order dated 04/11/2011.that where after | withdrawned my writ

,L\JJ from the agust Peshawar Highcourt Dar Ul Qaza bench.

T H .
SELHON MAdmGer

) Thatwhere afie er | filed writ petitior’ nU'nber 203/2014 before: the agust Peshawar Highcourt Dar Ul
i':r.“z:}.a bench at Swat by chailenging impugned withdrawal order dated 04/11/2011 and as such the said
sl patticn was sltowed in favour of me vide judment dated 11/12/2018. Thart the said w'it petiti on .

WS ai:myed with the directions to your goodself department tao reinsiate me anc‘ my r‘olleagues but
withodr hatk benetits. That Fysited your g Ooodself office time and again for the |rnpiementataon of the
'Aal::;w: mentioned dgment but your good self sucwmt‘ed on the above mentioned judment. That .
wiiein after | and my co lezgues knocked the door of PHC Dar Ul Qaza Bench in COC petition No 30- ' N
‘.':.1',-""2«’_:1,9 Dt 1'urmz the pendency of the above mentiofied \.OC your goodself filed CPLA No 3 1993 to- - o

J2039 0 the 2ZUST Supream fourf of Pakman
C )

upust Suream Court of Pakistan vide judgment dated 10/03/2020 disposed of the said CPLAS

cHieno that 7o initiate departmental proceedings sgainst me end my coileagues and shall

o owilh in two imanths with the condition that not o reinstate me and my coleagues

el ihe proceedings are not concluded with in two months [ and oy coleagues be rainstated”. .

Respected Sir | was appointed against the post of Beldar in light of section 03 of the civit servant
At 1‘57;—} read with Rule 10(2) oi the Appointment, Promotion &Transfer Rules, 1989. That no illegality
Wi been comntitied by myself at the time of my appointment gorder as Belaar.

That the impunned withdrawar order dated (}-'-'L/_Tl,/ﬂ_)l s viclative of the hotherudgemaont of

IR ( ,ur’ of Pakistan reporiod in 2065 TD(s) page 75, That un-:.?-?.' the ':rinciphs‘. of locus

aienting e an of char has bean issded cannot be with drawn umlaxenally Sa infight of the above

SR xc‘"r'wr‘" and principle the impugned withdrwal order is.n0! tenable and fiable to be set ' et




: fore.most humbiy rpquesfed that the showcause rotice dated 02/ 04/2'0?” and |mpugned :
; c_m:t r datpd 04/1"/7011 may very kmdl‘/ be set asuﬂe and r mav knld!y be re mstated inte service with-all B

'M/sa/ lCLM,.Slv zanfﬁﬁﬂa '. ..
__)?/o <LM gduw mzu)

1
1
= ‘ N ‘..
- ,
o
' *
- Y
.
E
’
'
w)
X
v
1
.
" o s
4
. .
s
N
|
.
/
-
)
~




r

.

B femm e,

N

L SO S

irrigationmkd@yahoo.com *

OFFICE OF THE EXECUTIVE ENGINEER

@

0932-452049

No. AN . /7-E(Sub),.

' Dated Malakand th&/04/2020..

'R

~in pursuance to the inquiry report in light of directions issued by the duuomble‘Supreme

Court of Pakistan in the order dated 10-03-2020 in. (CA 1993 to- 1996/2019) the Departmental
Committee constituted for the, _purpose in light of directons- lssued by the Chief Engmeer (North)‘
Irrigation Department Peshawar vide No.763/North/AO, dated 20/03/2020, in its meetmg held on
14/04/2020 in Divisional Office ‘Malakand ‘ re-examined the recommendations made . for
appomtments in the DPC held on 08/1 0/ 2011 and Unanimously conc!uded / recommended that.~

(i -

@iy .

P

None of the candidate, as recommended for appointment by thc DPC held on 08/10/201] could
fulf' i the ellglbllnty criteria and there by found violating the merit. Thus, the committee declared

~all the appomtments of respondents ment:oned below as against the prevailirig Government rules

and regulatlons/ehglblhty criteria and further declared ‘as non-ellglble to be appointed agamst the
‘ ,Amentnoned positions.

Termination;of all the resﬁbnde‘nts viz (i) Mr. Kamran A]i S/0 Sher Dil Khan, (i) Mr. Rehmafu!lah
S/0 Aziz-ur-Rehman, (iii) Mr.Misal Khan $/O Zarif Khan (w)Mr Daraz Khan S/0 Akbar Khan .
(v) Mr. Salar Khan $/O Fazie Khallq, shall be made through slight modification in the ofﬁce order

Therefore as recommended by ‘the Committee, slight modlﬁcatmn m the office order '

No 2454/7-E(Sub) dated:-04/11/2011 by repiacing the word wnthdrawﬂ through TERMINATION.,

No. 2454/7 -E(Sub), dated 04/11/2011 is here by ordered by replacmg the word "WITH DRAWN” in
to TERMINATION of their services with effect from 31/10/2011 and | being the Appointing

Autheority hereby order terminationi of the services of the following candidates with effect from
31/10/2011. The recommendauons of DPC dated 08/ 10/2011 also stands terminated.

S# | Name of Candidates (CA 1993 to Appointment order | Post Status
. . ;996]7019) . No.&Date. offered /Decision
1 \/ " Mr.Kamran Ali $/0 Sher Dil Khan, Vlllage & | No.2404/7-E(Sub), | Beldar Terminated
PO .‘:hergarh Qasmi Banda, Tehsil Takht | dated 31/10/2011 - '
Bhai, District Mardan. . . .
12 Mr.Rehmatutllah Khan S/0 Aziz—ur-- No0.2402/7-E(Sub), | Operator Terminated
Rehman, R/0 Amin Abad, Batkhela, District | dated 31/10/2011 | Cum
Malakand. . . . . . |Chowkidar |
3 Mr.Misal Khan S/0 Zarif Khan, R/O Khar N0.2397/7-E(Sub), | Beldar Terminated
___| Batkhela, District Malakand L dated 31/10/2011 | ) .
4 | Mr.Daraz Khan S/0 Akbar Khan, R/O Palo N0.2403/7-E(Sub), | Beldar Terminated
.1 Dheri, Shah Baz Garhi, DistrictMardan. dated 31/10/2011 B 1
1S~ | Mr. Salar Muhammad S/0 Fazal Khalig, | No. 2399/7- E(Sub) Beldar Terminated
_| R/O Khar Batkhela, District Malakand dated 31/10/2011

EXECUTIVE ENGIN@( °'1f_2020

\
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 Copy of of the above is forwarded to the -

L 1 -jPS to Secretary to- Govt of Khyber Pakhtunkhwa lmgatlon Department Peshawar for

R

. information, -

2 . - Chief Engmeer (North).-lmg:mon Department Peshawar wnh reference to above along with

copy of the enquiry report with relevant documents for his kind perusa] please.

3 Superintending Engineer Mardan Irrigation Circle Mardan with reference to his No. 718/72-M,

~ dated 20-03- 2020 above along with copy of the enquiry report for his kind perusal please
4, Mr. Ajmal Khan Deputy Collector, Mardan Irrigation Division, Mardan (Commlttee ‘Member).

"S5, Engr: Bakhtiar Khan, Sub Dmsnonal Officer Head Works lmgancm Sub Division Malakand

: (Commlttee Member)!

6. . Mr. Muhammad Hayat Khan, Sub Dmsmnal Officer, Dargal Irrigation Sub Dwasnon Dargax '

" (Committee Member). \

7. Mr. Arshad Zaman, District Accounts Ofﬁcer(Local) {Committee Member]

Mr.Mir Alam Khan, Head Clerk (Local) (Committee Member}.

Candldate concemed (_Through Regtqtered Letter).

Mr.Asadulial: Khan, Establishment Clerk (Local) (Secretary of the Commlttee) A N



Subject:

Respected Sir,

The Chief Engineer (North),
[rrigation Department, Peshawar.

HAS BEEN TERMINATED FROM SERVICE.

Employment Exchange Registration Card vide - order dated
31.10.2011. After appointment the appellant submitted his arrival
report and started performing his duty quite efficiently and up to the
entire satisfaction of his superiors. .

That astonishingly the Competent authority issued the order
dated 04.11.2011 whereby the appointment order ofjthe appellant had
been withdrawn. That feeling aggrleved from the order dated
04.11.2011 the appellant preferred Departmental appeal followed by
writ petition No.767-M/2016 before the Peshawar High Courtf
Mingora Bench Dar-Ul-Qaza, Swat which was decided along with
other connected writ petitions vide consolidated judgment dated
11.12.2018 with the directions that:- .
“In this view of the matter, all these connected writ petitions are
allowed, thereby the impugned order of even date i.e 04.11.2011 in
all these cases is accordingly set aside and all the petitioners be ré-
instated to their services, however, they cannot be granted the‘
Jinancial benefits because they did not serve against the said posts
during the intervening period. Moreover, the respondents are at
liberty to initiate departmental proceedings against the present
petitioners, if it appears to them that tkey have procured their
appointments through illegal means or have commiitted any sort of
misconduct”, | i

That after obtammg the aforementioned judgment the appellant'
submitted the same before concerned authority for implementation but
the authority filed CPLA No.1993 to 1996 of 2019 before thé
Honorable Supreme Cou'. of Paklstan which was disposed of with the

© view that:- | ‘ g v

. i
“We note that within two months from today the appellant s/mfl
initiate the departmental proceedings and conclude the same and
during this period the appellant will not be required to re-instate the
respondents. However, after two months, it may re-instate them, lf
the proceedings are not concluded”, of

i

. i

DEPARTMENTAL APPEAL AGAINST THE IMPUGNED;”f-
ORDER DATED 29.04.2020 WHEREBY THE APPELLANT"{};

It is most humbly stated that the appellant was appointed ¢ )
Beldar (BPS-01) in the Irrigation Division, Malakand through -




That it is pertinent to mention here that after the Judgment of ‘
Honorable Supreme Court of Pakistan a show cause notice has been
- issued to the appellant and the same has been rephed by the appellant
but the concerned authority has not taken into consideration the |
aforementloned reply of the appellant. That it is also pertinent ito
mention here that the concerned authority without fulfilling the cod 1
formalities straight away issued the impugned order dated 29.04, 2020
whereby the appellant has been terminated from service. That }10 ‘
opportunity has been provided to the appellant and as such the

appellant has been condemned unheard while 1ssu1ng the 1mpugned
order dated 29.4.2020.

It is, therefore, most humbly prayed that on acceptance of this
Departmental appeal the impugned order dated 29.04.2020 may very

kindly be set aside and the appellant may kindly be re-instated ir'1t_.0' ‘
service with all back benefits, | M

Dated: 18.05.2020 . b

APPLICANT it

. Tig
: h
W !'|
. MISAL KHAN, Ex-Beldar,

Irrigation Division, Malakand.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR |
/124y§ OF 2020
| , ~ (APPELLANT)
| Wh/ Lt o | __(PLAINTIFF)
| | | (PETITIONER)
 VERSUS
(RESPONDENT)
_Irrigation Department (I?EFENDANT)
I/We M Jofon

VAKALATNAMA ﬁ

Do hereby appoint and constitute NOOR MOHAMMAD|

KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as

my/our Counsel/Advocate in the above noted matter,
~without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and

receive on my/our behalf all sums-and amounts payable or
deposited on my/our account in the above noted matter.

Dated. _ /___ /2020 M |

~ OFFICE:

CLIENT

ACCHPTED -~
NOOR MOHAMMAD KHATTAK

| : : . & " \ . .
| AFRASIAB KHAI'W%\ZIR

- ADVOCATES

Flat No.4, 2™ Floor, Juma Khan
Plaza, near FATA Secretariat,
Warsak Road, Peshawar.
Mobile No,0345-9383141 |
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