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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

PESHAWAR.

SERVICE APPEALS NO. 830/2015

Date of institution ... 10.07.2015
bate of judgment ... 03.08.2016.

Asfandyar Khan, Ex-Office Assistant Commissioner Office Mardan Division, Mardan 
S/0 Taj Muhammad R/0 Khazana Dheri, P/0 Khanjar Tehsil and District Mardan.

(Appellant)

VERSUS

1. Senior Member Board of Revenue Govt, of KPK Peshawar.
2. Commissioner, Mardan Division Mardan.

(Respondents)

SERVICE APPEAL UNDER SECTION 4: OF THE KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL ACT, 1974, AGAINST THE ORDER DATED 09.07.2015 
PASSED BY RESPONDENT NO.l WHERE BY DEPARTMENTAL APPEAL OF 
THE APPELLANT FILED AGAINST THE ORDER DATED 18.05.2015 OF 
RESPONDENT N0.2 HAS BEEN DISMISSED.

Mr. Ijaz Anwar, Advocate.
Mr. Muhammad Jan, Government Pleader

For appellant. 
For respondents

MR. PIR BAKHSH SHAH 
MR. ABDUL LATIF

.. MEMBER (JUDICIAL) 
MEMBER (EXECUTIVE)

JUDGMENT . ^
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PIR BAKHSH SHAH. MEMBER: It was stated that the appellant was appointed as 

Office Assistant in the office of Commissioner, Mardan on 02.01.2009, he was involved in a

criminal case vide FIR No. 62 dated 05.02.2012 which led to his suspension by the

competent authority and a show cause notice dated 19.10.2014 under rule-9 of the E&D

Rules,2011 was issued to him. A reply dated 23.08.2014 to this show cause notice was 

received by the respondents through one Syed Rahim who was stated to the uncle of the 

appellant. According to the respondents as the appellant remained willfulyabsent from duty 

therefore, he was removed from service vide order dated 14.10.2014 against which order his 

departmental appeal was accepted on 22.02.2015 as a consequence whereof he was reinstated
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into service and the case was remitted back to the competent authority with the instructions

to reconsider the matter and to ascertain whether the procedure set out in rule-7 of (E&D

Rule-2011) had to be followed or not in the present case?. This time the competent authority

vide his order dated 18.05.2015 rejected case of the appellant by holding that citation of

show cause notice in the two dailies was not needed as required under rule-09 of E&D Rules.

The higher authority also rejected his departmental appeal vide order dated 09.07.2015,

hence this appeal under section-4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974.

2. Arguments heard and record perused.

3. Learned counsel for the appellant submitted that when the appellant was once

reinstated into service by the appellate authority, the competent authority could not again

remove appellant from service. He next contended that the respondents have not fulfilled the
0^

requirements of reule-9 of E&D Rules 201 l(when the appellant was not personally served on

show cause notice it was mandatory that it should have been published in the news paper. On

factual side it was stated that appellant submitted BBA application (on 17.09.2014) which

was rejected on 13.10.2014. That the appellant was acquitted under section 265-k CRPC in

,e I criminal case by the court of competent jurisdiction on 28.10.2014, therefore, the

respondents was required to have given him full opportunity of defense and hearing when

once he was acquitted of the charge. But it is evident that when the appellant was yet behind 

the Bar, the competent authority removed him from service. The learned counsel argued that 

the penalty is too harsh and opportunity of defense has not been provided to the appellant. He 

submitted that the order impugned against may be set aside and appellant reinstated in to

service with all back benefits.

The appeal was resisted by learned Government Pleader who submitted that when the 

appellant replied to the show cause notice dated 19.08.2014 through his uncle Syed Rahim, 

the competent authority under rule-9 of the E&D Rules-2011 was not obliged to publish 

show cause notice to the appellant in the news paper. He next replied that the appellarit'
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willfully remained absent and he was a fugitive from law and his absence amount to

misconduct therefore, he was rightly removed from service. He defended the impugned

orders and stated that disciplinary action against the appellant was taken in accordance with

the rules and that all the codal formalities were fulfilled. He submitted that being devoid of

merits, the appeal may be dismissed with cost.

6. We have carefully perused the record and have patiently considered pro & contra

arguments for the parties. It is evident from perusal of orders of the competent authority

dated 12.02.2015 as well as his order dated 18.05.2015 that the appellant has been proceeded

against under rule-9 of the E&D Rules-2011. when once a show cause notice dated

19.08.2014 was issued to the appellant at his home address so the same, according to the 

respondents, was replied by the appellant on 25.08.2014 through his uncle Syed Rahim. Here 

it is worth mentioning that such reply was denied before us on behalf of the appellant. 

Admittedly the competent authority drew the inference that as the appellant has been duly 

served therefore, publication of show cause notice through citation in the two dailies news 

paper was no more required. This may be observed that proceedings under rule-9 were not 

entirely completed and rule-9 was not acted upon in its true spirit. It is the opinion of this 

Tribunal that when once the competent authority concluded that show cause notice was 

duly served on the appellant then it should have resorted to proceedings under rule5/7 of the 

E&D Rules-2011 as also pointed out by the appellate authority in its order dated 12.02.2015 

but it is evident that neither any show cause notice was issued to the appellant nor that any 

reason was given as to why proceedings of enquiry are dispensed with. In the stated situation 

it is the considered view of the Tribunal that neither proceedings under rule-9 of the E&D 

Rules were taken to its logical and legal end nor proceedings under rule 5/7 were initiated 

and thus the matter became entangled. It is also on record that BBA order of the appellant 

was rejected on 13.10.2014 and on the next dated on 14.10.2014 he was removed from 

service when he was inside the jail. Fortunately he earned his acquittal on 28.10.2014. In the 

view of this situation, the Tribunal is constrained to observe that harsh penalty of removal 

from service has been awarded to the appellant without proper opportunity of defense. We
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are therefore, constrained to set aside the orders impugned against. Consequently, the

impugned orders are set aside and the appellant is reinstated into service. The intervening

period shall be treated as his leave of the kind due. The department if so advised may initiate

enquiry proceedings against the appellant in which he should be given full opportunity of

defense and hearing and the same de-novo proceedings shall be concluded in the time

stipulated under the rules. Appeal is accepted in the above terms. Parties are left to bear their

own cost. File be consigned to the record room.

ANNOUNCED
03.08.2016

(PIR BAKHSH SHAH) 
MEMBER

(ABDUL LATIF) 
MEMBER



Appeal No. 830/2015
%

03.08.2016 ■ / Counsel for the appellant and Mr. Muhammad Jan, GP for 
respondents present.

Vide our detailed judgment of today consists of four pages 

placed on file, in view of this situation, the Tribunal is constrained 

to observe that harsh penalty of removal from service has been 

awarded to the appellant without proper opportunity of defense. 

We are therefore, constrained to set aside the orders impugned 

against. Consequently, the impugned orders are set aside and the 

appellant is reinstated into service. The intervening period shall be 

treated as his leave of the kind due. The department if so advised 

may initiate enquiry proceedings against the appellant in which he 

should be given full opportunity of defense and hearing and the 

same de-novo proceedings shall be concluded in the time 

stipulated under the rules. Appeal is accepted in the above terms.. 

Parties are, however, left to bear their own costs. File be consigned 

to the record.

Announced
03.08.2016

(PIR BAKHSH SHAHJ 
MEMBER

(ABDUL LATIF) 
MEMBER
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Counsel for the appellant and Mr. Mukhtiar All, Supdt. 

aiongwith Addl: A.G for respondents present. Written statement 

submitted. The appeal is assigned to D.B for rejoinder and final 

hearing for 16.5.2016.

10,02.2016

Chai

I

16.05.2016 Counsel for the appellant and Mr. Muhammad Jan, GP 

for respondents present. Counsel for the appellant requested for 

time to submit rejoinder. To come up for rejoinder/arguments on 

3.8.2016.

Membe,
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for the appellant present. Learned counsel for th&i | 

that the appellant was serving as Assistant in the offic^i||
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Mardan when subjected to inquiry on the allegations of|||
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service vide imDugned order dated 14.10.2014 regarding which he 

preferred departmental appeal on 11.11.2014 on the basis of which th.e^!;.jii|^||V
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case of the appe lant was sent back to the authority for reconsideration 

and the authority maintained the impugned order of removal from|| 

service vide order dated 18.5.2015 regarding which the appellant again“"|!|
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preferred departmental appeal on 8.6.2015 which was rejected orii'; 

9.7.2015 and hence the instant appeal on 10.7.2015.

That the appellant was innocent and acquitted of the charg6^|l 

- and, moreover, the inquiry was not conducted in the prescribediS| 

manners.
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<i ^Points urged need consideration. Admit. Subject to deposit of•[ I \ ^ \
security and process fee within 10 days, notices be issued to

:>•respondents for written reply/comments for 27.10.2015 before S.B.
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Appellant in person and Mr. Mukhtiar Ali, Supdt. alongwith Addli'27.10.2015
I

■j:t A.G for respondents present. Requested for adjournment. To come up , ,!'•

for written reply/comments on 10.2.2016 before S.B.
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Form-^ A
FORM OF ORDER SHEET 1

Court of
^^0/201S

Case No..

Date of order 
Proceedings

S.No. Order or other proceedings with signature of judge or Magistrate

2 31

The appeal of Mr. Asfanyar Khan resubmitted today by- 

Mr. Fazal Shah Mohmand Advocate may be entered in the 

Institution register and put up to the Worthy Chairman for 

proper order.

22.07.20151

REGISTRAR
2 This case is entrusted to S. Bench for preliminary 

hearing to be put up thereon ^ H

'
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The appeal of Mr. Asfandyar Khan Ex-Office Assistant Commissioner Office Mardan received to-day 

i.e. on 10.07.2015 is incomplete on the foljowing score \which is returned to the counsel for the 

^ appellant for completion and resubmission within 15 days.
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Annexures-C, F and J of the appeal are illegible which may be replaced by legible/better one.

ys.T,No.

\
72015Dt.

REGISTRAR 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Fazal Shah Mohmand Adv. Pesh.
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BkrORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No /2bl5
r

Asfandyar Khan................... ........L... Appellant.

VERSUS

SMBR & Others Respondents.

INDEX
S.No Description of Documents Annexure Pages

1. Service appeal with affidavit

Copies of the Orders2. I. A&B

3. Copy of FIR C

4. Copy of Show Cause Notice & Reply D&E

5. Copy of Order F

6. Copy of Order of removal G 13
7. Copy of Order & Judgment dated 28-10-2014 H

8. Copy of departmental appeal & Order dated 12-02-2015 I & J

9. Copy of Order dated 18-05-2015 K
-2-0

10. Copy of departmental appeal & Order dated 09-07-2015 L&M

11. Waklat Nama

Dated-: 10-07-2015 Appellant

Through

Fazal Shah Mohmand

Advocate Peshawar.
OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar 

Cell# 0301 8804841

I
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No /2015

Asfandyar Khan Ex Office Assistant Commissioner Office Mardan Division
Mardan S/0 Taj Muhammad R/0 Khazana Dheri, P/0 Khanjar Tehsil and 

District Mardan. Appellant.

6it?ico Tribu™VERSUS

1. Senior Member Board of Revenue Govt, of KPK Peshawar ^ |
2. Commissioner, Mardan Division Mardan.

Respondents

0^

m-
APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974
AGAINST THE ORDER DATED 09-07-2015 PASSED BY
RESPONDENT NO 1 WHERE BY DEPARTMENTAL APPEAL OF
THE APELLANT FILED AGAINST THE ORDER DATED 18-05-2015
OF RESPONDENT NO 2 HAS BEEN DISMISSED.

PRAYER: -

On acceptance of this appeal the impugned order dated 09-07-2015 

of respondent No 1 and Order dated 18-05-2015 of respondent No 2 

may kindly be set aside and the appellant may kindly be ordered to 

be reinstated in service with all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Assistant BPS-14, by the 

Commissioner Peshawar, vide Order dated 02-01-2009, he submitted 

Arrival, was transferred to Commissioner office Mardan and upon 

completion of probation period, his services were regularized vide 

Office Order dated 27-01-2011. (Copies of the Orders are enclosed 

as Annexure A & B).

2. That the appellant was falsely implicated in a false murder case vide 

FIR No 62 dated 05-02-2012 of Police Station Saddar Mardan, and 

as such was unable to have attended the office. (Copy of FIR is 

enclosed as Annexure C).

n

<j



'vX ‘ '^'

/

I



3. That the appellant was issued show cause Notice on19-08-2014, 
which was replied in detail explaining the true position. (Copy of 

show cause Notice and reply are enclosed as Annexure D & E).

4, That the appellant applied for Bail Before Arrest on 17-09-2014, 
which was recalled on 13-10-2014. .(Copy of the Order is enclosed 

as Annexure F).

5. That finally, the appellant was awarded the penalty of Removal from 

service by the Commissioner Mardan Division vide Office Order 

dated 14-10-2014. (Copy of the Office Order Is enclosed as 

Annexure G).

6. That finally the appellant was acquitted of the charges by the Court of 
, Competent jurisdiction vide Order and judgment dated 28-10-2014.

(Copy of the Order & Judgment is enclosed as Annexure H).

7. That after acquittal the appellant filed departmental appeal before 

your honor on 11-11-2014, and vide Order date 12-02-2015, your 

honor was pleased to set aside the impugned order dated 14-10- 

2014, and Commissioner Mardan was instructed to reconsider the 

matter and to ascertain whether the procedure set out in Rule 9 had 

to be followed in the case or not. (Copy of Departmental appeal & 

Order dated 12-02-2015 are enclosed as Annexure I & J).

8, That finally vide Order dated 18-05-2015 the Commissioner Mardan, 
maintained his own Order dated 14-10-2014. (Copy of the Order is 

enclosed as Annexure K).

9. That the appellant filed departmental appeal before respondent No 2 

on 08-06-2015 which was dismissed vide Order dated 09-07-2015.
(Copy of departmental appeal & Order dated 09-07-2015 are 

enclosed as Annexure L & M).

10. That the impugned Order dated 09-07-2015 of respondent No 1 

and Order dated 18-05-2015 of respondent No 2 are against the law, 
facts and principles of justice on grounds inter-alia as follows;-

GROUNDS

A. That the impugned orders are illegal and void ab initio.

a



B. That the appellant has not been treated according
and the Commissioner Mardan has badly violated the procedure set 
forth by the law and rules.'

to law and rules

C. That no charge sheet was communicated to the appellant.

P. That no inquiry was conducted in the matter to has found out the true 

facts and circumstances.

E. That the absence from duty was not willful and deliberate, rather the 

same was because of circumstances compelling in nature and were 

beyond the control of the appellant as well:

F. That the appellant was falsely implicated in a false case, frorn which 

he has been acquitted by the Court of Competent jurisdiction, and as 

such is entitled to be reinstated in service.

G. That as respondent No 2 had set aside the impugned order dated 14- 

10-2014, and had remanded the case to the Commissioner Mardan 

just to ascertain as to whether the procedure set out in Rule 9 of the 

E & D Rules had to be followed or not, as such the order dated 18- 

05-2015 amounts to exceeding the authority.

H. That even otherwise the order date 14-10-2014 of the respondent No 

2 was set aside by respondent No 1 and he had no authority to 

maintain an order which was already set aside by the appellate 

authority, as such the order dated 18-05-2015 is not maintainable in 

the eyes of law.

I. That the appellant did nothing that would amount to misconduct and 

he has been awarded major penalty in violation of law, rules and 

dictums of the superior Courts.

J. That the impugned orders are not speaking Orders and as such not 
maintainable in the eyes of law.

K. That the impugned orders are defective and as such not maintainable 

. in the eyes of law.



(

.That the appellant was not afforded the opportunity of personal 
hearing.

That the appellant has more than 5 years of service with unblemished 

service record.

It is therefore prayed that appeal of the appellant may kindly be 

accepted as prayed for.

Any other relief not specifically asked for and deemed appropriate in 

the circumstances of the case may also be granted in faypr of the 

appellant.

Dated-: 10-07-2015 Through

Fazal Shah Mohmand 

Advocate, Peshawar.

AFFIDAVIT
I, Asfandyar Khan Ex Office Assistant Commissioner Office Mardan 

Division Mardan S/0 Taj Muhammad R/0 Khazana Dheri, P/0 Khanjar 

Tehsil and District Mardan, do hereby solemnly affirm and declare on oath 

that the contents of this Appeal are true and correct to the best of my 

knowledge and belief and nothing has been concealed from this honorable 

Tribunal.

Identified by DEPONENT

Fazal Shah Mohmand L

Wf
Advocate Peshawar a

% cV"'" I
V.
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OFFICE OF THE COMMISSIONER MARDAN DIVISION. ^ARDAN 

OFFICE ORDER , ^
Consequent upon completion of probation period, oii.two; /^ars iw.e.f.

I
1

i

•i'iyI 06-01-2009 to 05-01-2011,' services of the following I officials: r^re ihereby 

regularized pn permanent basis. ■ i' !; ; i

1 Name of Official | : •. Designation' ' ^ ' '
Mr. AsfandiyarKhan 

2J Mr. UmairKhan 
5;': .Mr. Waqas'Ahamd ■ . .
4\ - Mr. Muhammad Jalil • ’,

[ ■ 5. Mr. Muhammad Zubair •

I
t:"'y:-3- 1.

I.

Jl'f
z Assistant (6PS-14) : ! 

Assistant (BPS-Imj ' I 
■Junior Clerk fBPS-07)i ; 
Naib Qasid (BPS-Q1) 

-Mali(BPS-OI).

■'l?!
i
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ir ; ,
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• I • ;.
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Commissiohoir,^ 
Mardan Division, Mardan. :

! : i; .

Dated Mardanlthe j. /01/2011

f i::.: ,
:N0.^fi9- /AGR (M) ■
! Copy forwarded tO'the;-.; .
' 1-: District Accounts GfOcer/ iyiardan.

PS to Comrnissiorier. Mardan Division. Mardan. : 
3- .iplnance Assistant (Local).:; '',

Officials concerned. .
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SHOW CAUSE NOTICP 

‘ Htjssai'n. Commissioiier IVIardnn

aufhority , under the

j':
:

I
mi-division MiirclT^in :-\i.

I'r

le; Kliyber Pakhtunkhwa Govtj|Sprvahts)i(Efficiency
Discipline,'

’ I ■'

ys :ull0V;‘

■your official duties since'

^-ules, 2011, do hereby serVe you, Mr. Asfandiyar Khan. Office Assistani,

U' 1. Whereas, you V’/ilifuJiy l emalned absent fromr--:;
i 2G12 without artyHeave/per-miseioni

Therefore I am

• I

r.:; It

; habitual absentee^^f^^
falis witl'itii,the;|:ifeview of "iWisbbnduct’’

2. As a result thereof, I

whic!'!
i

i!
; I .

I ■

as competent authority, have tUntativ'ely 

impose upon you major penalty under rule-IV of the
decided ic i

i
]said rules.

3, you aio tliereof, required to immediately attend the oifice 

as to why the aforesaid penalty should

3

2 and to show causv:

not be imposed 

in person.

received within 10 days, it shall be presumed

an ex-parte action shall bo

upon you and a;'..,-
intimate v^/hether you desire to'be heard i 

4. If no reply to this notice isA
thatI you have no defence, to put in and in that case

i

taken against you.i;

!

.i-
i •!

(KHALID HUSSAIN) 
■COMMISSIONER 

MARDAN DIVISION MARDAn

1■!

CC; ■
PS to Commissioner Mardan Divisioh Mard'an.

Assistant top

4*' .*

0 .
ommissioner(Rev). 

Mardan Division Mardan.

\

\ .
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Order
■ 13/10/2014 Accuse/pelltloner on adAnierlrn bail present. Counsel for 

the accused/peli doner, counsel for the complainant and Dy: PP 
for the state present. Arguments heard and record perused.

Accused/petitioner Asfandyar S/o Taj Muhammad R/o 
Khazana Dheri, District Mardan seek conjirmation of pre
arrest bail in case FIR No 62, dated 05/02/2012 u/s 302/324/34'.. 
P.P.C of Police Station Saddar, Mardan already extended to 
the petitioner vide order dated 12/09/2014.

Brief facts of the case are Abdul Wahid S/o Abdul 
Rasheed brought the deed body of his nephew A bdul Wadood 
and also brought injured child namely Madina with the help of 
co-villageis and relatives to the casualty hospital Mardan and 
reported the matter to the effect that on 05/02/2012 he was busy 
in work as Labour with mason in the mosque of llaji Abdul 
Rasheed when suddenly Abdul Wadood S/o Abdul Raziq and 
Asfand.yar S/o laj Muhammad, accused/pet it ioner had exchange 
of hard words with each other, on this accused/petitioner 
straighta.way went to. his house and came hack armed with 
Kalashnikov alongwith co-accused Niaz Ali and started firing 
at his nephew Abdul Wadood. with Kalashnikov in order to 
commit his qatal-e-amad with their firing his nephew got hit 
and died; while a chdd namely. Madina, who was plying there to 
the spot had also received injuries. Occurrence was witnessed 
beskles him by one Abdul Awed S/o Ahdur Raziq. Motive 
verbal altercation, as mentioned above. He charged, the. 
accused for the commission of qatal-e-a.mad of his nephew and 
injuring minor child namely Madina, ills report was recorded 
in the shape of Murasala andon the basis of which the subject 
hlR was registered.

Perusal of record 'reveals that no mcdaflde on part of 
complainant or prosecution has been established on record and 
there is no evidence on record which inay reveals the false 
implication of the accused/petitioner. No exceptional grounds 
exist to grant extra ordinary relief of ad-interim pre arrest bail 
at this stage, as such the DBA of the accused/petitioner is not 
arguable for the purpose of bail, hence the same is dismissed, 
and the ad-interim pre arrest fail already granted to the 
accused/petitioner Vide order dated 12/09/2014 is hereby 
recalled. ...

was

Requisitioned record be sent forthwith to quarter 
concerned, and file of this court be consigned to record room 
after completion and compilation.

Announced. . 
13/10/2014

Sd
Miss Ambreen Navid 
Additional Sessions Judge-lV, 
Mardan

Ii
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OFFICE ORDER lb
No.nni^^ /ACR/EA/2-1 Dated Murdan tho:^ -1()-201'1

1. Whereas you Mr. Asfandiyar Khan, Office Assistant have remainoc. vvilltai;y< 

absent from duty since 05-02-2012, without any leave/perrnission Which failc; 

within the preview of misconduct

2. Whereas a show cause notice was issued to you to resume the duty and you 

were directed to appear in person for personal hearing to which you suLimitted a 
reply through a representative and not even bothered to oppear in pci i-nn i.

3. Whereas it was disciosed to this offico through local police; vide lellcr No. A I //CM 
dated 10.2.2012 thot F.I.N No.02 cl,--iled 05.02.2012 u/u 302/;i2'1/:M iinv.- l.n 
lodged against you and you have reported Ihiough police vide tetter No.4d67/(.^b

. dated 15.9,2014 to have absconded yourseir from legal action/arrest ami have 

not yet surrendered.

4. Whereas you have concealed aforesaid facts from thi.s office winch it c 
misconduct on your part.

5. Whereas you could, not give any cogent and convincing reason in your reply loi 
your willfull absence for more than two & half years.

!

I ‘i>

n
j

A
I
I
t

vl

6. Consequent upon the aforementioned facts; ihe undersigned being 
authority is pleased to impose upon you Mr. Asfandiyar Khan, Odiev: i

Major penalty of Removal from Service under Khyber Pakhiunkhwa li-vrii;.in:,..v 
Discipline Rules. 2011.

4I
C-fKlialicl Hussai'i) 

Commissioner 
Mardan Division Martian 

{Competent Authority;

..

'iI
\Copy forwarded to:

1- Secretary-!. Board of Revenue. Govt o! Khyber Pakhlurikhwa. Pesh-.w;jr
2- Deputy Commissioner Mardan.

Deputy Commissioner Swabi.
4- District Comptroller of Accounts, Mardan.
5- .-.PS to Commissioner Mardan Division Mardan.
6- Finance Assistant (local).
7- Official concerned,

r-
;

fj

I

r
\ ^

■

I \i
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28.10.2014 ^ "m' • •.. >

■

; ',.-iriycim:J
Asfandiar

;.* . t
I'Accused Niaz All present on bail and accused 

produced in custody. Supplementary challan of accused AsOindiar

;
I

■ ; <-'/

'N •

received, placed on file. :

Argurnents on application| under section 265-X Cr.P.C: Mn) ■ t’''t. u /

:rj C:/ heard and record pci-used.

, Brief facts of the ease arc that Abdul Wahid son of Ablur Rashid ' 

brought the dead body of his nephew Abdul Wadood'and'also bi ought 
inured child namely Madini With the help of co-viUagers an^ relatives ' ^ ’

It

;
i
/

to the casualty hospital Mardanand reported the matter to thcicffcci that, ;,; ' : ; ■ 

on 05.02.2012 he was busy in work as labor with mason in the,mosque of!: ,

p : !
I,

(■

I
I :Dt

Haji Abdur Rashced, when suddenly Abdul Wadood son of Abdur Raziq 

and Asfandiar son of Taj Muhammad had exchange hot words with each 

other. On this, Asfandiar straight away went to his house and Came back 
armed with Kalashinkovc along witli co-accused Niaz Ali linci started.

f •

I
I

/

1

firing at his nephew Abdul Wadood with Kalasliinkovc in order to 

commit his Qalt-i-Amd with their firing, his nephew got hiij and died,
t h:id also

)
;
1

. while, a child namely Madina, who.was playing near to the sp<j) 
received injuries. Occurrence was witnessed besides him by one Abdul 

Awal son of Abdur Raziq. Motive was verbal altercation, as mcniioncd 
‘ i 'i ( : . . ^boye. He charged the accused for the commission of Qati-I-^nid of his

nephew and injuring minor child Madina. His report was recorded in the 

shape ofmurasila and on the basis of which the subject; FIR was

15 i
II

n

■ yX" -isf'
I

It: if! I
ije

r
!

registered.
Perusal of the record reveaLs that the complainqni 

present case recorded his statement as PW-2 and admitted in hts 

cross examination that on same date and lime a cross casc^ was also 

registered against them by Azimullah. Me further slated that it was 

indiscriminate firing and he ^as present inside the mosque and had
'I , *

to who were firing from whip

r v.i.
(
1

.'•1

le
h side, as all of thehot seen as

assailants of both the parties were firing from upper storey of their
!

house and he has not seen them. He also adniitted that hej does not 

want to prosecute the accused in instant ca^e and do npt charge

them and has no objection on their acquittal. | |
Counsel for complainant abandoned PW Adul A\|.'al to the .... 

effect that nowadays he is in Dubai and as disclosed tp 1 itn by 

Abdur Raziq father of deceased that he is also not interested.in the

'fi.: . :
J .;!a, i

L4 {

i
i

..x':

na ;
ei- ease.I

• (■I I

the data available on rcbo.'d andSo keeping in view 

Qtaipmp.nt nf rnmnlainant/PW-2. there i.s nn nrobabilitv of the ,
)rcd

T

1

■t:.• A *1. .
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' accused focing trial to.be convicted even if the remaining cvidcn^f ;
■ of the prosecution is recorded; hence by acceptmg the application -1:; .......

under'section 2(55-k'Cr.P:C accused feeing trial are acquitted of. V :

th^ Accupd Asfandiar'is

released: forthwith'if. not required in 'any^other '
■ aauS kiaz Ali is’are on bail.'his bail bonds stand cancel^d:gj|pp|;,. 

■his sureties are absolved accordingly from the liability ofhi^bail
bonds.' " ■ . '■

■Case property be disposed of,in accordance with law after

expiry of period of appeal/revision.
File be consigned to record room after completion

compilation.
Announced 
28.10.2014
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BEFORE THE SENIOR MEMBER BOARD OF REVENUE KPK PESHAWAR.

Subject:- Departmental Appeal against the Order dated 14-10-2014, of the 

Commissioner Mardan Division Mardan, whereby the appellant has been
removed from service.I. !

, ;

Respectfull y Submitted:-

,1. That the appellant was appointed as Assistant BPS-14, by the: Commissioner 

Peshawar, vide Order dated 02-01-2009, he submitted Arrival, was 

trnnsferrod to Commissioner office Mardan and upon cornpletioii of 
• probation period, his services were regularized vide Office Order dated 27- 

01-2011. (Copies of the Orders are enclosed as Annexure A & B).

r
A

i.

!

2. That, the appellant and was, falsely implicated in a false murder case vide 

FIR No 62 dated 05-02-2012 of Police Station Saddar Mardan, and as such
I

was unable to .had attended the office. (Copy of FIR is ; enclosed as 

Annexure C). - .

!•

i

3. That the appellant was issued show cause Notice onl9-0S'2pl4, which was 

replied in detail explaining the true position (Copy of sho\V v.ause Notice 

and reply are enclosed as Annexure D & E).
i j

4. That the appellant applied for Bail Before Arrest on 17-09-201^, which was 

recalled on 13-10-2014. (Copy of the Order is enclosed as Annexure F).

5. That finally, the appellant was awarded the penalty ofj Removal from 

service by the Commissioner Mardan Division vide Office Order dated 14- 
10-2014. (Copy of the Office Order is enclosed as AnnexurelG).

•i-

i

!

6.-That finally'the appellant was acquitted of ithe charges by the Court of 
Competent jurisdiction vide Order and judgnjent dated 28-] 0-2014. (Copy 

of the Order & Judgment is enclosed as Anne'xure H).

*•.

I
^ . \
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mpugned Order dated 14-19-2014 of the Commissioner Mardan

the law; facts and principles of justice
7. That the i

Division Mardan is against 
grounds interalia as follows.-

;
on

T

;
t-

P'
rv

GROUNDS:-

A. That the impugned order is illegal and void ab initio.r
PUi .
ird

)e communicated to the appellant.B. That no charge sheet was

conducted in the matter to has found out fhe true facts
C. That no inquiry was 

and circumstances.
11-

•:
;

D. That the absence from duty was not wjUful and delil|)erate, rather the same

nature and were beyond the
! ■

because of circumstances compelling inWas
control of the appellant as well.

:

I
I

falsely implicated in a false case, fromj which he has

as such is
E. That the appellant was

acquitted by the Court of Competent jurisdiction, apd
I

)
been
entitled to be reinstated in service.

t

misconddct.F. That the appellant did nothing that could amount to

I

G. that the impugned order is defective and as ^uch not maintainable in the 

eyes of law. ■ 'i

i

not afforded the opportunity of personal hearing.
, H. That the appellant was

! :
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1. Tlial lli(.' ;ipptHlanl has more ^liaii yc.ir;. of la’ivire with laihli'misluid 

service record.• 7’*.\
,r

it is therefore pr^iyed that on .acceptance of this appeal, the 

i^npugned Order dated 14-10-2.014, of the Commissioner Mardan Division 

Mardan, may kindly be set aside arid the appellant may kindly be ordered 

to be reinstated in service with ail back benefits.

-\
j-y :■
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I
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Asfandyar Khan Ex Office Assistant 
/ Commissioner Office Mardan Division 

Mardan S/O Taj Muhammad R/O 
Khazana Dheri, P/O Kjhanjar Tchsil 
and District Mlardan. 
dELL#0315 6086222

.. Dated:-ll-ll-2014. s
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St BEFORE THE SENIOR MEMBER BOARD OF REVENUE
KHYBER PAKHTUNKHWA

Asfandyar Khan Ex-Assistant Commissioner Office Mardan Vs Commissioner Mardan

Service Appeal No. 16/2014

ORDER:-

Asfandyar Khan has assailed the order of Commissioner Mardan Division passed 

October 14, 2014 vide which his services were terminated for willful absence of two 
and half years. On receipt of Appeal, Commissioner Mardan was asked to furnish 

comments which were provided on 27.11.2011 where after the appellant and 
representative of Commissioner Mardan were heard at length.
Brief acts of the case are that na FIR for murder was registered against the appellant 
on February 2, 2012 where after he absconded to evade arrest; resultantly he 

avaoided attending office. When the matter of the nitration of FIR came to the 

knowledge of Commissioner, Mardan, he placed the appellant under suspension and 
ordered a fact finding enquiry. The enquiry Officer (Sic) that the enquiry cannot be 

completed as the appellant is absconding and not attending the proceedings. The 

appellant was charge sheeted for willful absence by the(sic) the ESsD proceedings 
underway, the appellant scoured bail appeared for personal hearing. The 

after perusal of the enquiry report and hearing the appellant in person reached the 

conclusion that the appellant had willfully absented from duty as he made no effort to 
explain his inability to attend office and obtain have and imposed major penalty of 
removal from service.
The appellant narrated the facts from registration of FIR to his release on bail, and 

stated that had he attended office he would have been arrested for an offence he had 
not committed. Therefore he had no alternate but to abstain from resuming duty. The 

Authorized Officer had not considered his difficulty while deciding the matter. He 

further drew attention to provisions of Rule 9 of the Khyber Pakhtunkhwa Government 
Servants (Efficiency and Discipline) Rules, 2011 which prescribes the procedure that 
needs to be adopted in case of willful absence.
The record presented by the representative of Commissioner Office does not speak of 

having sent notice of absence and direction to the appellant to resume duty within 15 

days nor were cuttings from two newspapers provided to show that the subsequent 
notice had been published. It is also not clear at what stage the appellant joined the 
E&D proceedings.
In the circumstances the impugned order is set aside and Commissioner Mardan is 

instructed to reconsider the matter and to certain whether the procedure set out in 
Rule 7 had to be followed in the present case is not.

on

were
commission

Sd/-
Senior Member

Announced
12-02-2015
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f Asfanclyar Kiiun cx Assi.*;luiU Coinni!:s.siuii'r Office Mardaii Vs Coiiunissioncr

Service Appeal II 16/2014 '

U- ■ ■ ORDRR4)

Asfiiiulyar Khan has assailed lii*' o.i4. r . ' ('i)iiiini;;:;iuiK"i Mardaii I )ivisi(tii passed on 

. Oclobcr 14, 2014 vide v/hich his scr\'it;es > en; lenuiiialed i'oi' v.'iiii'ul absence oflwo aiu! 

lialfycars. On rcccipl of appeal, Conuni:- onci- Fvlaidan was asked lo fui'iiish coinincnls 

winch were piovidcd on 27-11 20! : u\ :e alicr Ihc aj pcllaiU and rcpiescnlativc of 

Oonunissioner Maixian were hcaul al leiie

lirief facls of the ease arc Ihnl an i'l 0 (or 'nnnlcr was rep,islercd apainsi ihe appcllanl on 

february 2, 2012 where, after lie af'.sei^ ided lo evailc ai'iesl; rcsullaiUly he avoided 

allcndinp ofjlcc. When (he mailer of :e isli-alioii oI‘ flK eainc lo Ihc knowicd}j,c of 

Commissioner Marilan, he placed Ihe I’Cllanl midcr suspension ami ordered a fad 

finding enquiry, 'flic enquiry officei cp' ded dial Ihc encpiiry caiinol be compleled as 

(he appcllanl is absconding ami nol a:i-.'i'doij; die proeecdings. 'flic appcllanl was eharj’e 

siicctcd for willful absence: by Ihe Inn die l'',.VI> proeceding.s wen- nmlerway. die 

nppeilanl. sceiircd bail and apirsii.O i>: pcieonal beadiig. The Cfommissioncr al'ler 

pcru.sai of Uic enquiry reporl and liem -np i.e appcllanl in person reached (he conclusion 

lhal Ihc appcllanl hail willfnlly ahseieed ■oin duly as he made no clTorl lo explain his 

inabilily lo allciu! ofllee and obiain !•. .iv> aiul iinpo.;e<l major peoally of removal from 

sc:rvicc.

'i'iie appcllanl narnhed IfiC facls Iron' iralion of flK lo Ins release on bail, and slalc.d 

that had he attended ofiice he woiii ! f ec been arrested for an ulfcnce lie had not-
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coinmillcd. 'I'hcrcforc he had m; afei'n.ne hui [o ahsiain from resuming duly. The 

Authorixed Officer had not considc vd ns dli'licully while deciding the matter, lie 

further drew attcnlion to provisions of Rule P of the Kliyber Paklilnnkhwa Government 

vServanls (.Efficiency and f)i.scipiine> Rif 's, 201 1 wliieJi prescribes liic jiroeeduie dial
f

needs lo beddoplcd in case of willliii nec,:.

'fhe record presented by ihc rep'roseniaO e of (.'omniissicaier OITiec docs noi speak of 

having sent noticc of absence and dir.eeOon lo llic appclianl lo resume duly vvilhlii \5 

days nor were cullings from Iwo irwvsi !|)er.s provided (o show lhal (he snbscqncnl 

notice had been piibli.shcd. It is also i"'-( ei-ar al whal stage Ihe a[.)pcllanl joined Ihc It&f) 

proceedings.

In Ihe circumsUuiccs (he imiini'.iu'd oi-f i is sel aside ai'd G<immissioner Mardan is

•eerlain whelhci Ihc |-|■oeedl^■c sel mil in ivnie 

• mil.

'ii

)

'

1

instrucled lo reconsider (he maia'r and n 

9 had to be followed in the iire.senl e-,;:e ■
/
/v

Annonneed
12-1)2-201:)
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>^r>A/rivrT<;sTnNF.R MARBAN DIVISION, MARPAN;
TN THE COURT OF-

> i
Appellant

Asfandiar Khafi Versus

Respondent
Commissioner Mardan Division Mardan

>■.

Case No.............
Dated of institution: 
Dated of Decision:

03/03/2015
18/05/2015

OFapPF.AL/REPRESENTATION
TTfF. OFFICE OFDKPARTMENTAL

ASFANDIYAR _ 
r.r.iv/rTv/tTgSTnN^.R MARDAN

OFEX-ASSISTAM

ORDER:-

Brief facts of the case are that onc.Aslandiyar Khan ex-assistant of this 
' • 14/04/2014 from service fur vvilltui absence Ironi the ollice

office was terminated on 14/10/2014 the appellant went in
02/02/2014^^ gams re s. Board of Revenue Khyber ffakhtunkhwa

appeal/rcpresentation belore the . _ Wnrthv SMBR Khyber PakhtunkliwaPeshawar. , After the tnal/proceedmgs the Worthy^^SMBR, K^y^^^^^
Peshawar remanded the case to reconsid oresent case or not. Brief facts are
procedure set out in rule ^ had to e ° ppc^vvas registered against the present
that an FIR for hfabseonded to evade arre'st resultantly he
appellant on 5 February 20 ^ receiving the FIR from Police department the
absented himself order No.484-93/EA/ACR dated 08/02/2012.
,/Di»c. Offi»r R..™= E..... w.s .ppoin.ed

A enquiry Officer to dig out the facts.

W / The Enquiry Officer reported vide his letter NO. 1790/DO(R&E) dated

23/02/2015
n- Office°Mardan of the appellant/absconder, in response to which the

^ / SS SSvSS SLrNo.4687/GB/Inv dated 15/09/2014 declared the appellant as

absconder. arguments heard. The
Worthy SMBR, Khyber Pakhtunkhwa thoroughly periled.

Contd....P/2

since

I.

i'

•/
//• { On

. P file as wellcase/

as order of the

mr 4
/V

P/j
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From perusal of record and drawing wisdom IVoni die 
r • ..rgumcnts it reveals that die order passed by the undersigned bean^
5- Na2292/ACR/EA/2-l dated 14/10/2014 is e f Oyoi2il2

appellant was charged for his willful absence from official Ss 20 l'
J tmdate for which he was granted penalty in

after adopting all codal formalities. So for rules 9 of Khybei 1 akIitunKnwa
GovernmLt Servant (Efficiency) and Discipline Rules 2011 is concerned. Anipl 
opportunfty was given to the appellant and proper show cause notice of his wil fu 
abLnce was given to the Appellant on 19/08/2014 to which the appellant l ad 
replied in detail through one Mr. Said Rehman on 23/08/2014, it nieans that Ihc 
appellant was well aware of the proceedings. The appellant was removed ,fiom 
service on account of his willfol absence and willful absence is mis-conduct un^i 
E&D rules 2011 and is a valid ground for initiating the proceedings. The appellart 
was accorded Major Penalty of removal from service as envisaged undei rule 9 of 
the E&D rules 2o\ 1. Since the appellant was served show cause notice to which he 

renlied through a representative,, therefore secondly mode ol 
' publication in the newspaper, is out of question. Therefore the ordei beaiing 

N0.2292/ACR/EA/2-1 .dated 14/10/2014 is maintained. No order as to costs.

File be consigned to record room after necessary

service i.e.

completion and

compilation.

ComBmsipner
Announced. MardanMan IVI
18/05/20.15

ATTESTED
0.I1C ot

N.tine ol Applic-i'H 
W.inir...

Unjoni Ice......

Siyii 111 .....

Dale Maiclau
Court

OfJ

, \
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BEFORE THE SENIOR MEMBER BOARD OF REVENUE KPK PESHAWAR.

Subject:
Commissioner Mardan Division Mardan, whereby he has maintained Order

Departmental Appeal against the Order 18-X)5-2015 of the

dated 14-10-2014, whereby the appellant was removed from service.

Respectfully Submitted:-

1. That the appellant was appointed as Assistant BPS-14, by the Commissioner 

Peshawar, vide Order dated 02-01-2009, he submitted Arrival, was 

transferred to Commissioner office Mardan and upon completion of 
probation period, his services were regularized vide Office Order dated 27-
01-2011. (Copies of the Orders are enclosed as Annexure A & B).

2. That the appellant was falsely implicated in a false murder case vide FIR No 

62 dated 05-02-2012 of Police Station Saddar Mardan, and as such was 

unable to have attended the office. (Copy of FIR is enclosed as Annexure
C).

3. That the appellant was^ issued show cause Notice onl9-08-2014, which was 

replied in detail explaining the true position. (Copy of show cause Notice 

and reply are enclosed as Annexure D & E).

4. That the appellant applied for Bail Before Arrest on 17-09-2014, which was 

recalled on 13-10-2014. (Copy of the Order is enclosed as Annexure F).

« ^

5. That finally, the appellant was awarded the penalty of Removal from 

service by the Commissioner Mardan Division vide Office Order dated 14- 
10-2014. (Copy of the Office Order is enclosed as Annexure G).

6. That'finally the appellant was acquitted of the charges by the Court of 

Competent jurisdiction vide Order and judgment dated 28-10-2014. (Copy 

of the Order & Judgment is enclosed as Annexure H).
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7. That after acquittal the appellant filed departmental appeal before your 

honor on 11-11-2014, and vide Order date 12-02-2015, your honor was ; I.: 
pleased to set aside the impugned order dated 14-10-2014, and 

Commissioner Mardan was instructed to reconsider the matter and to ^ 

ascertain whether the procedure set out in Rule 9 had to be followed in the 

case or not. (Copy of Departmental appeal & Order dated 12-02-2015 are 

enclosed as Annexure I & J).

V,
:

>

8. That finally vide Order dated 18-05-2015 the Commissioner Mardan, 

.maintained his own Order, dated 14-10-2014. (Copy of the Order is 

enclosed as Anhexure K). •-

9. That the impugned Order dated 14-10-2014 and Order date 18-05-2015 of 
the Commissioner Mardan Division Mardan are against the law, facts and 

principles of justice on grounds interalia as follows:-

»

GROUNDS:-
i

■<

A. That the impugned orders are illegal and void ab initio.

B. That the appellant has not been treated according to law and rules and the 

Commissioner Mardan has badly violated the procedure set forth by the 

law and rules.

C. That no charge sheet was communicated to the appellant.

D. That no inquiry was conducted in the matter to has found out the true facts 

and circumstances. .i 1

E. That the absence from duty was not willful and deliberate, rather the same 

was because of circumstances compelling in nature and were beyond the 

control of the appellant as well.

\
\

V
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V.falsely implicated in a false case, from which he has
, and as such is

V ■ 'j F. That the appellant was
acquitted by the Court-of Competent jurisdictionbeen

entitled to be reinstated in service.
v

G. That your honor had set aside the impugned order dated 14-10-2014, and 

had remanded the case to the Commissioner Mardan just to ascertain as to
whether the procedure set out in Rule 9 of the E & D Rules had to be

such the order dated 18r05-2015 amounts to exceedingfollowed or not, as 

the authority. ' !• •
t

the order date 14-10-2014 of the Commissioner
authority to maintain

H. That even otherwise
Mardan was set aside by your honor and he had

already set aside by the appellate authority i,e by your
no

an order which was 
honor, as such the order dated 18-05-2015 is not maintainable in the eyes

of law. ■

Mardan violated the order of your honor asI. That even the CommissionerI
the impugned order dated 14-10-2014, the appellant•i

after setting aside
was to be reinstated in service but neither the appellant was reinstated in

as such is still inhe spoke a single word about your order whicihservice nor 
field, as the Commissioner Mardan has authority to set aside the orderno✓
of your honor being appellate authority.

■ ;•

J. That the appellant did nothing that would amount to misconduct and he 

has been awarded major penalty in violation of law, rules and dictums of

the superior Courts.

». •
a such not maintainable in theK. That the. impugned orders are defective and as 

eyes of law.
1

L That the appellant was not afforded the opportunity of personal hearing.

I
I
11 IdvV/' >
•Ss •
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Vi IM.That the appellant has more .than 5 years of service with unblemished ■ 
service record.

\
;
I

It is therefore prayed that on acceptance of this appeal, the impugned Order 

dated 18-05-2015 & Order dated 14-10-2014, of the Commissioner Mardan 

Division Mardan, may kindly be set aside and the appellant may kindly be 

ordered to be reinstated in service with all back benefits.
;

;
i

i

Dated:-0g-06-2015. Asfandyar Khan 

Ex Office Assistant 
Commissioner Office Mardan Division 

Mardan S/0 Taj Muhammad R/0 

Khazana Dheri, P/0 Khanjar Tehsil 
and District Mardan.
CELL#0315 6086222
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ASVANDYAR EX OFFICE ASSIS l ANT OFFICE OF 
COMMISSIONER, MARI)AN DIVISION 

VERSUS
COMMISSIONER, MARD4N DIVISION MARDAN

CASE NO. 08/2015

ORD H R
09.06:2015, Itepartmental Appeal / representation^ against the office order dated 

18.05.2015 of Commissioner, Mardan Division, presented by the appellant 

today. Call .for . comments of Commissioner, Mardan Division , for
25.06.2015.

JkM
Senior Member

25.06.2015 Appellant absent. Representative of Commissioner, Mardan 

present and handed over comments. P.O is busy in other important 

official work. Pile to come up on 09.07.2015.

Reader .
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'i.. ':MA/ BEFORE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

Appeal No 830/ 2015

PetitionerAsfandyar Khan

Versus

RespondentsS.M.B.R, KPKetc i
Parawise commehts/Written reply on behalf of respondent No 1 & 2 is as

U
under:

PREMILINARY OBJECTIONS:

1. That the Appellant has got no cause of action.

2. That the present Appeal is time barred.

3. That the Appellant has not come to this tribunal with clean hands.

4. That the Appellant has concealed material facts from this Office. , 

Hence the appeal is liable to be dismissed.

>

"ii

Joint Para wise Comments by Respondent No. 1&2;

1. Correct to the extent that the appellant was appointed as Assistant 

(BPS-14) by Commissioner 

PS/Commr/PSH/1-2/2008/21 dated 02-01-2009. However he along 

with six other Officials were placed at the disposal of this Office for 

adjustment against the vacant posts, vide order No AC(Rev)/Pesh/1' 

2/2008/529 dated 05-03-2009. (Annexure- A).

2. Correct to the extent that FIR No 62 dated 05-02-2012 has been 

lodged against the appellant. Consequent upon the FIR the appellant 

was suspended vide this Office order No 484-93/EA/ACR dated 08-02- 

2012. (Annexure-B) and the then District Officer (Revenue and 

Estate), Mardan was appointed as enquiry Officer to dig out the facts. 

The enquiry Officer reported vide his letter No 1790/DO(R&E) dated 

23-02-2012 that the accused is absconder and enquiry proceedings 

could not be initiated (Annexure-C). This fact was even endorsed by 

local police while requesting arrest of the appellant and handing him 

over to the District Police vide his letter No 417/GB dated 10-02-2012 

(Annexure-D). The period of suspension was extended^08-05-2012 to 

08-08-2012 on account of willful absence of Appellant vide this Office 

order No 2107-16/EA/ACR/2-1A/-4 dated 27-06-2012 (Annexure-E);. 

where after this Office vide his letter No 3254/EA/ACR/2'1 dated 16^ :,. 

10-2012 (Annexure F) sought latest position from District Police 

Officer, Mardan followed by First reminder vide Office No 

2089/EA/ACR/2-1 dated 02-09-2014 (Annexure G) in response to

i

order NovidePeshawar

m



r ;

► i
which the District Police vide his'Hetter No 4687/GB/lnv dated 15-9- 

2014 declared the appellant as absconder (Annexure H).

3. Correct to the extent that a show cause notice was issued to which the 

petitioner/appellant replied through one Mr. Said Rehman and that is 

why secondary mode of service that is publication in two newspapers, 

was dispensed with.

4. No Comments.

5. Correct.

6. No Comments.

7. Incorrect. The order 14-10-2014 of this Office is in accordance with law 

and facts. The appellant was charged for his willful absence from the 

office w.e.f 05-02-2014 till date {two and half years) for which he was 

granted penalty in accordance with E & D rules 2011 after adopting all 

the codal formalities. Furthermore in the light of the directions given in 

a departmental appeal by SMBR, this office has revisited its decision 

dated 18-5-2015 on 14-10-2014 but concluded that there is no illegality 

or irregularity observed in the afore mentioned order. The

--- petitioner/appellant was properly charged for his willful absence, a 

show cause notice was issued and after observing ail the codal 

formalities, as envisaged in rule-9 of E&D Rule, 2011; the petitioner 

/appellant was proceeded against,

8. Correct.

9. Incorrect. The order dated 18-5-2015 and the subsequent order dated 

14-10-2014 are out come of due process of law. No illegality or 

irregularity has been observed in the proceedings and both the orders 

are based on law, facts and in accordance with principles of natural 

justice.

10. Incorrect as explained in the above paras.

r

;•

GROUNDS:

a- Incorrect. The appellant was removed from service on account of his 

willful absence.

b- Incorrect. Ample opportunity was given to the appellant to show cause 

of his willful absence to which he replied in detail through one Mr. Said 

Rehman.

c- Incorrect. The enquiry is dispensed with in case of willful absence 

under rule 9 of E & D rules 2011. No such enquiry is required to be 

conducted. The case of applicant falls within the cases where enquiry 

is dispensed with as given in Ruie-7 of E&D Rules, 2011. 

d- Incorrect. The appellant has absented himself deliberately, and there 

was no compelling circumstances Instead of absenting himself he 

should have presented himself voluntarily for operation of law..
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JAs above, 

f- No comments.

Correct to the extent that order dated 14-10-2014 was remanded. ' 

h- Incorrect. The order is an outcome of due process of law 

i- Incorrect. The order dated 14-10-2014 of this office is in accordance 

with law and facts. The appellant was charged for his willful absence 

from the office w.e.f 5-2-2012 till date {two years and six months) for 

which he was granted penatly in accordance with E&D rules, 2011 

after adopting all the codal formalities. Furthermore in the light of the 

directions given in a departmental appeal by SMBR , this office has 

revisited its decision dated 14-10-2014 but concluded that there is no 

illegality or irregularity observied in the afore mentioned order. The

petitioner/appellant was properly charged for his willful absence, a
1

show cause notice was issued and after observing all the codal 

formalities, as envisaged in rule-9 of E&D rules, 2011; the 

petitioner/appellant was proceeded against. '

Incorrect. Willful absence is a misconduct under E&D rules 2011 and 

is a valid ground for initiation of proceedings' Likewise absconding 

himself from legal action/ Arrest is also a misconduct on the part, of a 

Government servant under conduct rules 1987.
I

k- As in para-j.

I- Incorrect. Ample opportunity was given to the appellant but he did not 

bother to appear in person, 

m- No comments.

Furthermore review petition of the appellant has already been 

dismissed vide order No 3160/EA/ACR/2-1 dated 07-11-2014

(Annexure-I)

Therefore it is hereby requested that the Appeal of the appellant is 

baseless, against the law hence liable to be dismissed.

■•Ie-

g-

1

j-

Senior Member Boc rd oM^eveniie 
Khyber Pakht inkhwa.

^ (Respondent^o.1)

Commissioner 
Mardan Division Mardan 

(Respondent No.2)
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SHOW CAUSE NOTICF
5 . ;

‘ Mill—KjigJigj-. Hiissnin. Commissionor fi/lardan I

Division tVlardan m'.

authority , under the Khyber Pakhtunkhiva .;i3ovt||SBrvaht^^^^^^ & Discipline;
I

do hereby serve you, Mr. Asfanciiyar Khan, Office Assistantufles. 2011,
, cJS :t>IIOV/'

t. Whereas, you wilifully lemained absent from your official duties sincd 0!5-02
. *1

Xs
2G12' without ahy^eave/per-miss-iom-^- : I

rt

Therefore I am satisfieci that you are habitual absentee'from official dutv
• .. ...................... .. . ............................ ............. • ■'

falls witl'uri.tho'preview of‘‘Miscbncluct''.

2. As a result thereof, I

^vhicli >
i

as competent authority, have, tentatively rJe':ided 

NTipose upon you major penalty under rule-lV of the said rules.

ydi.i arc theredf, reqirired'to immediately attend the oftice and to stiow causi: ■ 

. as to why the aforesaid penally should not be imposed upon you 

intirnate whether you desire'to'be heard i

i

L

3..

and aiv..

in person.
• ,•]. .

4. If no reply to this notice, is received within 10 days, it shall be presumed that

you have no defence to put in and in that case
.1* . . ' 

taken against you.

i

an ex-parte action shall be 

.. .. ■ '

' I

;]

J ,r' r.
i

>' «:
(KHii^UD HUSSAIN) 
■COMMISSIONER 

MARDAN DIVISION MARDAls-
fi

1i;

CC; • ;
k.

PS to Commissioner Mardan Division Mardan. ■

'lln.

Assistant to |Commissioner(Rev) 
Mardan. Division Mardan.

i

—A'^/ao- 

A ? ’A-

\
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OFFICE ORDER 
No.n Oi^^ /ACR/EA/2-1

Dated Mardan 'IO-201'I

'. '

Mr. Asfandiyar Khan, Office Assistant have remaincu'. wiiHui.^^'■ 1. Whereas you
absent from duty since 05-02-2012, Without any leave/porrnission Which falls

within the preview of misconduct

show cause notice was issued to you to ■ resume the duty and you 

directed to appear in person for persona! hearing to which you submitted a 

reply through a representative and not even bothered to appear in penw

3. Whereas it was disclosed lb this offico through local polioo vide tetter N
dated 10.2.2012 that F.I.R No.S2 dated 05.0?,2012 u/u 3n2/:J2*im liiiv.. lu.- 
lodged against you and you have reported Uiiough police vide letter No.4d6//GtJ. 
dated 15.9.2014 to have absconded yourself from legal oction/arrest and I 

not yet surrendered.

2. Whereas a

•were
Mi.

h I <71..-It1»,

11

la'-e

i

4. Whereas you have concealed aforesaid facts from this office which is c 

misconduct on your part.

5. Whereas you could, not give any cogent and convincing reason in your reply ioi 

your willfull absence for more than two & half years.

>: •
I

\
i f
1-

fS
6. Consequent upon the aforomentioned facts; the undersigned being cx.nip^ 

authority is pleased to impose upon you Mr. Asfandiyar Khun. Ofliu 
Major penalty of Removal from Service under Khyber Pakhlunkhwa Irnicr n..',.

Hussain)
. Commissioner 

Mardan Division Murdau . 
(Competent Auuiority;

hmii

)
i-.A. ...\

Discipline Rules. 2011.
^1

I
0

■ ^

b-:i Copy forwarded to:

1- Secretary-I, Board of Revenue, Guvt of Khyber Pakhtunkhwa. Peshr.w^jr 
■ .2- Deputy Commissioner Mardan.

Deputy Commissioner Swabi. •
-4- District Comptroller of Accounts, Mardan.

. ' C- .PS to Commissioner Mardan Division Mardan. 
ti- Finance Assistant (local).
7- Official concerned. ••

/i

. ^7r

. /
t, ■

m\L\l
]

i
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lA-slanciiar ^
-.1

Accused Niaz Ali present on bail and accused 

produced in custody. Supplementary cliallan of accused jAsfandiar

■Aih: I I
;•

y-A-i IW'^""i K^l 1
1

-f-

■•S, ■

received, placed on file. |
Arguments on application! under section 265-. C Cr.P.C 

heard and record perused.
Brief facts of the case arc that Abdul Wahid son of Abdur Rashid 

brought the dead body of his nephew Abdul Wadood and-also bi ought 
i'rijurcd child namely Madina, \nth'the help'of co-villagers an'd rclatiycs-;:^, 

to the casualty hospital Mardan and reported the matter to thclcftcct that. >^'; .
05.02.2012 he was busy in work as labor with mason In thCjmo.squc ofv • 

Haji Abdur Rashced, when suddenly Abdul Wadood son of Abdur Raziq 

and Asfandiar son of Taj Muhammad had c.'cchangc hot words with each
to his house and came back

r:
I-:® ^ c

2f-
#

'".t, ■

\mi ‘

. ;
;
t

I

on
. 1.*:>

; J

1
other. On this, Asfandiar straight away wciit
armed with Kalashinkovc along with co-accuscd Niaz Ali and started 

firing at his nephew
commit his Qalt-i-Amd with their firing, his nephew got hitj ano died, 

. while, a child namely Madina,.who.

I

:• Abdul Wadood witli Kahusliinkovc In order toI

I playing near to the spqt h"d alsowas
witnessed besides him by one Abdul 

verbal altercation, as menuoned

!
i

received injuries. Occurrence was 

Awal son of Abdur Raziq. Motive 
^bove. He charged the accused for the commission of Qatl-i-^md of his 

nephew and injuring minor child Madina. His report was rccorucd m the

I

was

?• c?

! . 1

I

II
the basis of which the subject^ FIR1 wasshape of'murasila and on

registered.
Perusal of the record reveals that the complainaut of the 

present case recorded his statement as PW-2 and admiued in his 

cross examination that on same date and lime a cross ease, sv.u. also 

registered against them by Azimullah. He further slated H,tat it was 

indiscriminate firing and he vjtas present insid: the mosqu|: and had 

to who were firing from which side, as all of the

I

!

3

not seen as
assailants of both the parties were firing front upper storejy of their 
house and he has not seen them. He also adniitted that hq does not 

want to prosecute the accus^ in instant case and do nitt charge
;

fir... • , i

: i:
i

ithem and has no .objection onj.their acquittal. ^
Counsel for complairiant abandoned PW Adul Ayal lo the 

effect that nowadays he is in Dubai and as disclosed tj, Hm by 

Abdur Raziq father of deceased that he is also not interested in the

14^
;

*
I

ia 1
I (ease. II:ei the data'.available on record and 

' I
nrobabilic'v of the

I
So keeping in v.ew

nf nnmnlainant/PW-2. there Is no
I)rc- ;

t

\ i .
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accused facing trial to be 

of the prosecution is reo 

undcr scction 265-K Cr.P.C 

the chargeMevcled these-
released, forthwth if nit requkd;^

0 . i:• ;
accused ^iaz Ali is are on bail

absolved accordinglyhis sureties we 

bonds.
1

Case property be disposed of .in 

expiry of period of appcal/rcvi.sion.
l‘ile be consigned to record room

compilation.
Announced

. • 28:10.201.4
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, V
BEFORE THE SENIOR MEMBER BOARD OF REVENUE KPK PESHAWAR.

Subject:- Departmental Appeal against the Order dated 14-10-2014, of the ■
1-

Coinmissioner Mardan Division Mardan, whereby the appellant has .beenf?:.i
j

removed from service.
a

Respectfull y Submitted:-■1 ■;
:■

,1. That the appellant was appointed as Assistant BPS-14, by the Commissioner 

Peshawar, vide Order dated 02-01-2009, he submitted Arrtval, was-' 
tmiisfoi'ced to Commissioner office Mardan . and upon completion of 
probation period, his services were regularized vide Office Order dated 27- 

01-2011. (Copies of the Orders are enclosed as Annexure A & B).

ij-
i*

(;
i

; .
i

\:

2. That the appellant and was falsely implicated in a false murder case vide 

FIR No 62 dated 05-02-2012 of Police Station Saddar Mardan, and as such 

was unable to ,had attended.the office. (Copy of FIR is-enclosed as 

Annexure C). i

I

(! I

3. That the appellant was issued show cause Notice 6nl9-OS-20].n. which was 

replied in detail explaining the true position (Copy of show cause Notice 

and reply are enclosed as Annexure D Sc E).
i

4. That the. appellant applied for Bail Before Arrest .on 17-09-2:01^^, which was 

recalled on 13-10-2014. (Copy of the Order is enclosed as Annexure F).
I

5. That finally, the appellant was awarded the- penalty ofi Removal from 

service by the Commissioner Mardan Division vide Office Order, dated 14- 
. 10-2014. (Copy of the Office Order is enclosed as Annexure! G).

!

!

6.- That finally the appellant was acquitted of ithe charges by the Court of 
Competent jurisdiction vide Order and judgnient dated 28-3G-2Cjl4. (Copy 

of the Order Sc Judgment is enclosed as Annexure H).

I

i

t ,

a
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! ^ ', ■ nrrtpr dated 14-10-2014 of the Commissioner Mardan■ rrrrr::':rre‘„i... ......».»

grounds intoralia as follows.-

7

.<1

J
i
!■(

la
*

GROUND5:-

. That the impugned order is illegal and void ab initio.A)u:
'd •

I

e charge sheet was communicated to the appellant.B. That no

I

the matter to has found put the true factsC. That no inquiry was conducted in 

and circumstances.
V

I

not willful and deliberate, ratjher the same
' and werb beyond theD. That the absence frorn duty 

Was because 
control of the appellant as well.

was
in natureof circumstances compelling !

falsely implicated in a false case, from| which he has :
as such is

E. That the appellant was 

been acquitted 'by the 

entitled to be reinstated in service.

Court of Competent jurisdiction, apd
i

i

I

1/ I

misconduct.F. Thatthe appellant did nothing that could amount to

G. that the impugned order is defective and as sjuch not maintainable in the 

eyes of law. ;

not afforded the opportunity of personal hearing.
, H. That the appellant was

9^

- '
]
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IX

yu.ir:. ol '.fivicic 'wilh i.:pj)t;ir;iiU has ninro il)an I):i t'lai 

service record.
i.'

/ ,
f It is therefore prayed that on acceptance of this appeal, the 

impugned Order dated 14-10-2.014, of the Commissioner Mardan Division 

Mardan, may kindly be set aside^and the appellant may kindly be ordered 

to be reinstated in service with ail bqck benefits.
I

s.

Asfandyar Khan Ex Office Assistant 
"commissioner Office Mardan Division 
Mardan S/0 jTaj Muhammad R/O 
Khazana Dhcfi, P/O l^hanjar Tehsil 
and District Mjardan.

'CELU0315 6086222

, Dated:-ll-ll-2014. •
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POVm^ OF ATTORNE\
£Jir r^k

}For
} Plaintiff 
jAppellant 
jPctilioner 
jComplainiinl

•54 >■

In Ihe Court of

VERSUS
! 1 )i‘l\'iiil;inl 
] Kcspiaidcnl. 
\ Acciiscti

ofAppeal/Revision/Suit/Application/Petition/Case No.
■ Fixed for

1/We, the undersigned, do hereby nominate and appoint

IJAZ ANWAR ADVOCATE, SUPREME COURT OF PAKISTAN

/V/^
in niy ^le^and on my behalf to appear at
answer in the above Court or any Court to which t^e business is transferred in the above 
matter and is agreed to sign and file petitions. An appeal, statements, accounts, exhibits. 
Compromises or other documents whatsoever, in connection with the said matter or any 
matter arising there from and also to apply for and receive all documents or copies of 
documents, depositions etc, and to apply for and issue summons and other writs or sub
poena and to apply for and get issued and arrest, attachment or other executions, warrants 

order and to conduct any proceeding that may arise there out; and to.apply lor and 
receive payment of any or all sums or submit for the above matter to arbitration, and to 
emplo>'ee any other Legal Practitioner- authorizing him tp exercise the' power and 
authorizes hereby'conferred on the Advocate wherever he may think lit tp do so, any other 
lawyer may be appointed by my'said counsel to conduct the ciise who shatl have the 

powers. ■ ’

my true and lawful attorney, for me 
to appear, plead, act and

or

same

AND to all acts legally necessary to manage and conduct the said case in all 
respects, whether herein specified or not, as may be proper and expedient.

AND 1/we hereby agree to ratify and confirm all lawful acts done on my/our behalf 
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/wc undertake at time of calling of the case by the 
C!oui'l/iny aulhoi'ized agent shall inh)i'm the Ailvocate anti make him appear in ( tuirl, il Ihe 
case may be dismissed in default, if it be proceeded cx-parle the said counsel shall not be 
held responsible for the same. All costs avyarded in favour shall he the right ol tlie counsel 
or his nominee, and if awarded against shall be;payable by me/us

IN WITNESS whereof I/we have.hereto signed at 
____________________day to___•_________ the yearthe

fwecutant/Hxeciitants____________________
Ac9ep(ed subject to the terms regarding fee__

TK

jjaz Anwar
Acivocnio High Conns ik Supreme Courl of Pakistan

Ai)\'()CA'i'i-:s. 'i-'. x- i,.\:inuii ciiNsiii.TAiN i
l-U '.t - I I Mill III ........ , Uilnui I’lii - .I,.'AnMill IS>11.1, l\','.h.u\ 111 > ‘null
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KHVIIERJBAKHTUNKHWA SERVICE TRIBUNAI. PESHAWAR

Dated 9 / 8/ 2016No:' 1266 /ST

The Commissioner, 
iMardan Division Mardan.

Subjecl: - JIJ DGMKNr

I am directed to forward herewitlh a certified copy of Judgement dated 
3.8.2016 passed by this Tribunal on the above subject for strict compliance.

Ihicl; As above

VRHGISTRAR
Kl'IYBER PAICH'llJNKHWA 

SERVICE TRfBUNAI. 
PESHAWAR.

■■r* !


