‘) .
ot “s‘?
B

08:11.2022

[P 2 T
Yapda o A PR

Nemo for appellant.

. '-‘.;::;_a-,-'\\ I;;-_
Naseer Ud Din Shah learned Assistant Advocate General;::__--_.&\
alongwith Riaz Khan Superintendent for the respondents prese;ﬁ:w:;.“ N

' e * BN
Preceding date was adjourned through Reader note,, . .«®

therefore, appellant and his counsel be put on notice for the next***~ U -C

date. To come up for arguments on 27.12.2022 before D.B. ST

LT
(F aree%E Paul)

< TSR
(Rozina Rehman)
Member (E) Member (J)
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04.02.2022 The Tribunal is_non—functional, therefpre, the case is
' | adjourned'to 14.04.2022 b_efore D.B for the same.

ﬁa%iﬁ

14.04.2022 None for the appellant. Mr. Kabirullah Khattak, Add). AG
for the respondents bresent. N_otii:es be issued to the appellant and

his counsel for arguments on 01.06.2022 before DB.

(Rozina Rehman) " CHAIRMAN

Member (J}
01.06.2022 Mr. Shahkar Khan, Advocate junior of learned

counsel for the appellant present. Mr. Asif Masood Ali
Shah, Deputy District Attorney for official respondents No.
1 to 5 present. Mr. Noor Muhammad Khattak, Advocate

for private respondent No. 6 present.

Junior of learned counsel for the appellant is again
seeking adjqurnment as learned counsel for the appellant
is busy i the august Supreme Court of Pakistan.
Adjourned. Last opportunity is granted. -To come up for
arguments efore the D.B oh 08.08.2022.

(Mian Muhammad) - (Salah-ud-Din)
Member (E) Member (J) ,
4{1 ¥ %\L[L
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31.08.2
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021 Mr. Muhammad Asif Yousafzai, Advocate, for the, appellant

present. Mr. Muhammad Adeel Butt, Additional Advocate General
for the respondents prese‘nt.

Learned counsel for‘the appellant stated at the bar that the
brief of the instant appeal has been misplaced, therefore, time
may be granted to him for arguments. Adjourned. To come up
for arguments before the D.B on 04.11.2021. '

"

(ATIQ-UR-REHMAN WA'Z'I'R)' ‘\ (SALAH-UD-DIN)
MEMBER (EXECUTIVE), .. MEMBER (JUDICIAL)
‘1. .. v~
11,2021 Counsel for the appellant and Mr. Kabirullah

Khattak, Addl. AG for the respondents present.

Learned counse! for the appellant requests for
time to prepare the arguments. Request is accorded.
To come up for arguments on 04.02.2022  before the
D.B.

_

(Rozina‘Rehman) Chdtrman
Member(J)

f



-

YA

30.03.2021  Nemo for parties. -

13.07.2021

A

s a L . : A

Riaz Khan Paindakheil learned Assistant Advocate

General present.

Preceding date was adjourned on a Reader’s note, -
therefore _notice be issued to both the partles for
©7 /2021 for arguments, before D.B.

w\/e -

(Atig ur Rehman Wazir) . (Rozina Rehman)
Member (E) N Member (J)

Clerk of counsel for the appellant present. Muhamamd Riaz
Superintendent alongwith MuHammad Riaz Ahmed Paindakheii,_
Assistant Advocate General for the respondents present.

Clerk of counsel for the appellant stated that learned
counsel for the appellant is unable to attend the Tribunal today
due to strike of Lawyers. Adjourned To come up for arguments

before the D.B. on 31.08.2021 '

u AK// .
(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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03.04.2020 Due to public holidays on account of Covid-19, the case

is adjourned. To come up for the same on 30.06.2020 before

' D.B.
b
o
A
i {
ST
30.@6.2020 Due to Covid-19, the case is adjourned. To come up.for thes.
v same on $$:09.2020 before D.B. : e
: _ . . ; ’rJ :;:f"f;'
. i9.10.2020 Junior to counsel for the appellant and Addl. AG

alongwith Naheed Gul, Assistant for the respondents
present.

~ The Bar is observing general strike today, therefore,
the matter jsadjqurned 28.12.2020 for hearing before the
D.B.

. .A: - " - I * R )
'_ éﬂ/ ' . t
T (Mian Muhamm Chaifman

Member

28.12.2020 Due to summer vacation, case is adjourned to
30.03.2021 for the same as before.




19.12.2019

21.02.2020

11.03.2020

Lawyers are on strike as per the decision of
Peshawar Bar Association. Adjourn. To come up for
further proceedings/arguments on 21.02.2038 before
D.B. Appellant be put on notice for the date fixed.

T ate

Member

Appeilant with counsel present. Mr. Ztaullah, DDA
alongwith Mr. Zar Muhammad, Assistant for respondents

present. Arguments heard. To come up for order on

11.03.2020 before D.B.
ﬁ C)/

Member Member

Mr. Zia Ullah learned Deputy District Attorney present.
Due to rush of work, further proceedings in the case in hand
could not be conducted. AdjourndTo come up for order on

03.04.2020 before D.B.

A 857/

Member Member
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iZ_,t:S.O3.2019 ' Junior to counsel for the appellant and Mr. Zia
; t, 7 Ullah learned Deputy District Attorney alongwith Mr,
: | Saleem Superintendent for the respondents present.
| Junior to counsel for the appellant re_quesf for
adjournment as senior counsel for the appellant is not' in

! attendance. Adjourned. To come up for arguments on

30.05.2019 before D.B.

g -

(Flussain Shah) (Muhammad Amin Khan khudi)
-, Member Member
30.05.2019 Junior to counsel for the appellant present. Asst: AG

alongwith Mr. Nizam ud Din, Assistant for respondents present.
Junior to counsel for the appellant seeks adjournment as senior
counsel is not available today. Adjourned. Case to come up for

arguments on 23.07.2019 before D.B.

Al )‘d;
| I Q.
ember Member
23.07.2019 Clerk to counsel for the appellant and Mr. Ziaullah, Deputy

District Attorney alongwith Mr. Muhammad Saleem, Superintendent
for the respondents present. Clerk to counsel for the appellant
requested for adjournment on the ground that learned counsel for the
appellant- is not available ;coday. Adjourned to 1Q.182019 for
. argurﬁents befqre D.B. : ' )
o (HUSSAIN SHAH) . (M. AMIN KHAN KUNDI) -
MEMBER MEMBER

v N
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26.11.2018 ' Junior to counsel for the appellant and Mr Zia Ullah
learned’ Deputy District Attorney for the respondents present.
Junior to counsel for the appellant seeks adjoummenf as senior
. counsel for the appellant is not in attendance. Adjourned by way
of last chance. To come up for arguments on 06.12.2018 before
D.B.

A& S
mber N Q\ N | Member

06.12.2018 Clerk to counsel for the appellant present. Mr. Kabirullah,
Addl: AG for res@pondents present. Clerk to counlsel for the appellant
seeks adjournmeﬁt as counsel for the appeal was busy before the
Hon’ble Peshawar High Court\\i Adjourncd Case to come up for

A

arguments on 22.01.2019 before D. B

(/-\hmejglssan) (M.ﬁ;lf;ﬁ(har} Kundi)

Member Member

22.01.2019 Learned counsel for the appellant and Mr. Kabirullah
Khattak learned Additional Advocate General alongwith
Mr. Saleem Superintendent for the respondents present.
Learned counsel for the appellant seeks adjournment.

Adjourned. To come up argumenfs ¥6n (26F03.2019 before

D.B '.; N '
by
(Hussain Shah) - (Muhammad Amin Khan Kundi)

Member : Member



- 28.06.2018 : Junior to counsel for the appellant and Mr. Muhammad Jan
learned Deputy District Attorney ™ alongwith Mr. Muhammad
Saleem Superiﬁtendcnt for the respondents present. Junior to
counsel for the appellant seeks adjournment as senior counsel is

not in attendance. Adjourned. To come up for arguments on

10.08.2018 belore D.B.

wn= Qi

(Muhammad Amin Kundi) (Muhammad Hamid Mughal)
Member - Member
10.08.2008 Junior counsel for the appcllant and Mr. Zia Ullah learned Depﬁty

District Attorncy present. Junior to counsel for the appellant secks
adjournment as scnior counsel is not in attendance. Adjourned. To come

up for arguments on 09.10.2018 before D.B.

/"7/ @ o
(Muhammad Amin Kundi) (Muhammad Hamid Mughal)

Member : Member

09.10.2018 Junior to counsel for the appellant and Mr. Zia Ullah
lcarned Deputy District Attorney for the respondents present.
Junior to counsel for the appellant seeks adjournment as his senior
counsel is not available in today. Adjourned. To come up for
arguments on 26.11.2018 before D.B.

- N

cmber Membetr.



29.09.2017

29.12:2017

27.02.2018

v A
A

_ﬁ,..‘.\

N

13.04.2018

A N o ey

Junior to counsel for the appellant and Mr. Ziaullah,
DDA for the respondents present. Junior to counsel for the
appellant seeks-adjoumment as senior counsel is not in

attendance. Adjourned. To come up for arguments on
29.12.2017 before this D.B.

Mzmber

Clerk to counsel for the appellant and Usman Ghani,
District Attorney for respondents present. Arguments could not be

heard due to incomplete bench. Adjourned. To come up for

arguments on 27.02.2018 before D.B.
/3

Counsel for the appellant and Additional AG for the
respondents present. Learned counsel for the appellant
requested fhat the department be directed to apprise this
Tribunal about the availability of vacancy in the quota of
appellant with dates. Directions are issued accordingly. To

come up for record and arguments on 13.4.2018 before the

<

77 “
Member ' M

Appellant alongwith counsel, Mr. Ziaullah,  Deputy
District Attorney alongwith Muhammad Aslam, So(Lit) for the
respondents present, The court time is over. Adjourned. To
come up for arguments on 28.06.2018 before the D.B.
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29.11.2016

. 20.03.2017

" 29.06.2017

Counsel for the- -appellant and Mr. Muhammad
Irshad, SO alongwith Mr. Ziaullah, Government Pleader
for the respondents present. Rejoinder submitted. Learned
counsel for the appellant requested fqr adjourmhent. To

come up for final hearing on 20.3.2017 before D.B.

‘Mem r%' A Ch prman

Counsel for the appellant and Addl: AG for respondents
present. Arguments could not be heard due to incomplete bench. To

come up for arguments on 29.06.2017 before D.B.

(AHMAD HASSAN)
' MEMBER

Counsel for the appellant present. Mr. Muhammad Jan, Deputy
District Attorney for the respondents also present. Learﬁcd counsel for -
the appellant requested for adjournment. Adjourned. To come up for

arguments on 29.09.2017 before D.B.
o

‘v

(Gul Ze}f Khan) (Muhammad Afnin Khan Kundi)
-+ Mémber Member
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i4.42016 Counscl fof the appcllant present. Learned counsel for

the appellant argucd that identical appeal No. 334/2016 has

already been admitted for regular hearing,

| |
In view ofi the above, this appeal is also admitted to

regular :hcaring. Sl!bjEC‘L to deposit of sccurity and process fee
| !
within 10 days, notices be issued to the respondents for written

reply/comments for 26.05.2016 before S.B.

71,
2
L

| . .
D E )
! o #
: ' : Cha$fiian

Appellant Deposited
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26.05.2016 Counsel for the appellant and M/S Sultan Shah,
i _

s
By

A A e

g

i

Assistant aﬁﬁd Nluhamrlnad Irshad, SO élpngwith Addl. AG for the

i .
respondents present. Requested for adjournment. To come up

, :
for written'reply/comments on.08.08.2016 before S.B.

Chairman

]
| o
: 8.08.2016 |

-

Counse! for the appellant, M/S Sultan Shal.. Assistant and

BalCY

Irshad Mu]liamn"lad, SO alongwith  Additional AG  for

i . .
respondents Iprcscnl. Written reply on behall” of respondents

submitied, ciupy whereo! bimded over 1o learned Additiona!

AG. To come up for.rcjoinder and arguments on 29.1 1.2016

Bcfm‘c D.B. |

i

Miclnber
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i 3 Form- A 4
S .o '
b FORM OF ORDER SHEET
b _
. I Court of -
| .
| I caseNo. 240/2016
S.No. |' Date of order Order or other proceedings with signature of judge or Magistrate
Prbteedings
1 ;2 ' 3 N
. e .
1 15.03.2016 ‘
The appeal of Mr.. Muhammad Naseem fesubmitted
; today by Mr. Muhammad Asif Yousafzai Advocate may be
¥ o entered in the Institution Register and put up to the Worthy

Chairman for proper order please.
i
" E

: REGISTRAR -
2 2/»“07_..20/'4 . .

This case is entrusted to S. Bench for preliminary |

' hearing to be put up thereon 24 ~2 f/é' .

CHA%AN

24.03.2016 '
_ Counsel for the appellant present. Seeks adjournmept.
Adjourned for preliminary hearing to 31.3.2016 before S.B.,
, Chagman
31.03.2016 Counsel for the appellant present. Seeks adjournment.

Adjourned to 14.04.2016 before S.B.

Cha
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The appeal of Mr. Muhammad Naseem Dy. Secretary Finance Department received to-day i.e. on
22.12.2015 is incomplete on the following score which is returned to the counset for the appeilant for

completlon and resubmission within 15 days.

/&’~ ‘Index of the appeal may be prepared according to the Khyber Pa khtun khwa Service Tribunal
/(/ rules 1974, - '
Memaorandum of appeal may be got signed by the appellant.
" 3- Copies of notifications and Judgment mentioned in the memo of appeal are not attached
with the appeal which may be placed on.it.
4- Copy of rejection-order of departmental appeal dated 27.11.2015 mentioned in the heading
of the appeal is not attached with the appeal which may be placed on |t
5- Annexures of the appeal may be attested.
6- Six more copies/sets of the appeal along with annexures i.e. complete’in all respect may also
be submitted with the appeal.

o0 6
pt_ Rt A s2015 \

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

3

Mr. M.Asif Yousafzai Adv. Pesh,




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

APPEAL NO. g\hp /2016

Mr. Muhammad Naseem V/S Govt: of KPK etc.
INDEX
S.NO. Documents Annexure Page No.
1. Memo of appeat | —meee- 1-4 ¢
2. | Copy of Notification {2.12.2003) A 5-07 v
3. | Copy of Notification (19.2.2008) B 8-9
4. Copy of Service Tribunal Judgment C 10-15
dated 13.3.2009
5. Copy of $/Court Judgmeant dated D 16-20
24.05.201 .
6. Copy of Notification (25.7 .h"'12) E 21-23
7. Copy of S/Court Judgment (5.3.201%) F 24-27
8. Copy of High Court Judgment G 28-36
(08.09.2015)
9. Copy of Order sheet dated H 37-39
(01.09.2015)
10. Copy of Departmental Appeal i 40-42 ,-_1
11. Departmental Rejection Order J 43
| 12. Vakalatnama e 4 ]
APPELLANT
THROUGH: ¢

Ne!

M ASIF YOUSAFZAI

&

(TAIMUR ALl KHAN)
ADVOCATES, PESHAWAR




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

a

APPEAL NO. ?\lj 0 /20153 B.W.r Proviugs
. Borvioe Tribungld

Dlacy Nl-_‘f.,!:%@ —
tod. Ak L Aoae?
Mr. Muhammad Naseem, Deputy Secretary (BPS-18) Bated. Aok )

Finance Department. Peshawar.

B oW N

(Appellant)

VERSUS

The Provincial Govt: trough Chief Secretary KPK, Peshawar.
The Chief Secretary Govt of KPK, Peshawar.

The Secretary Establishment, KPK, Peshawar.

The Finance Secretary KPK, Peshawar.

- {Respondents)

APPEAL UNDER SEC- 4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNALS ACT, 1974 FOR DIRECTING THE RESPONDENTS TO
CONSIDER THE APPELLANT FOR ANTI-DATE PROMOTION W.E.FROM
2.12,.2003 ON REGULAR BASIS WITH ALL BACK AND
CONSEQUENTIAL BENEFITS AND AGAINST THE ORDER DATED
27.11.2015, WHEREBY THE DEPARTMENTAL OF THE APPELLANT
WAS REJECTED FOR NO GOOD GROUND,

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL, THE RESPONDENTS MAY
BE DIRECTED TO CONSIDER THE APPELLANT FOR ANTI-DATE
PROMOTION ON REGULAR BASIS W.E.FROM 2.12.2003 'WITH ALL
BACKS AND CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND PROPER THAT MAY
ALSO BE GRANTED IiN FAVOUR OF THE APPELLANT.



o

RESPECTFULLY SHEWETH:

1.

That the appellant has good service record trough out in long
tenure of 30 years and no compliant has been filed against the
appellant so for.

That the appellant was previously serving as Superintendent {BPS-
16) in the relevant department. Notification was issued on
2.12.2003 by the Provincial Government in consultation with
Provincial Selection Board, whereby the appellant was appointegl
as Selection Officer {BPS-17) on Acting Charge Basis with
immediate effect. Copy of the said Notification dated 2.12.2003 is
attached as Annexure-A }.

That the appellant had been serving on the above said post in his
officiating capacity and it was 19™ February, 2008 when the
notification with regard to the regularizations of the appellant for
the Acting Charge Section Officers to the Section Officer (BPS-17)
in Provincial Management Service (PMS) was issued with
immediate effect, after serving in PCS Secretariat Cadre from
02.12.2003 to 18.2.2008. Copy of Order is attached as Annexure-

B. )

That in the meanwhile, some colleagues of the appellant being on
the same footings have approached to the Service Tribunal and a
detailed Judgment with regard to the regularization of the
appeliant was issued by the Service Tribunal in Appeal No.612 and
613/2008 dated 13.3.2009, whereby the above said relief was
granted to the appeliants by the Tribunal.  Copy of Judgment is
attached as Annexure-C,

That however, the said Judgment of the Service Tribunal was
challenged before the Supreme Court by the Establishment
Department and the Honourable Apex Court was kind enough to
give an elaborate and detailed judgment with regard to the same
grievance on 24.05.2012. Copy of the said Judgment is attached
as Annexure-D.

That as a result of the above said judgment of the Honourable
Supreme Court of Pakistan the notification with regard to the
anti- date promotion of the petitioners from the dates of their
taking acting charges on the relevant posts was issued. Copy of
the said notification dated 25.07.2012 issued by the
Establishment Department is attached as Annexure-E.



10.

11.

In another case Government of Khyber Pakhtunkhwa Vs Azam
Khan, the Sﬂpreme Court of Pakistan upheld the decision of the
Khyber Pakhtunkhwa Service Tribunal in the Service Appeal
No.1358/2000 on 05.03.2015 and granted relief to the appellapt.
{Annexure-F). |

In another Writ Petition N0.2640-8/2012, Abdus Samad and othet
Vs Government of Khyber Pakhtunkhwa, the Peshawar High Court
Peshawar granted relief to the petitioners by extending the
benefit of judgments in the similar cases. Copy of Judgment is
attached as Annexure-G.

Recently the Khyber Pakhtunkhwa Service Tribunal has decided i;1
the Service Appeal No0.1589/2011 Muhammad Jamil Vs
Government of Khyber Pakhtunkhwa to allow the benefits of the
judgments in the service appeal, cited above in the same manner -
as was prescribed and indicated in the above judgments

(Annexure-H).
1

That after the Judgment of the Service Tribunal, High Court and
Supreme Court, the appellant also filed departmental on
26.10.2015 which was also rejected on dated 27.11.2015 on no
good ground. Copy of departmental appeal and rejection order is

attached is attached as Annexure-| & J). .

That now the appellant comes to this august Tribunal on the
following grounds amongst the others.

GROUNDS:

A)

B)

$
That order dated 27.11.201S is against the law, fact, norm of
justice and material on record. Therefore liable to be set aside.

That the appellant was promoted to post of BPS-17 on dated
2.12.2003 on acting charge base meaning by that the post of BPS-
17 were available at that time and according to Superiors Courtp
judgment that if post is available then civil servant should be
promoted on regular base rather than acting charge base.



D)

That the some colleagues of the appellant on the same issue have

filed Service Appeals No. 612/2008 and 613/2008 in this Servicé

Tribunal and the Honourable Service Tribunal allowed the appeal
and the relief was granted to the appellant. The judgment of the
Tribunal was challenged by the Deptt in the Supreme Court of
Pakistan which also uphold the decision of the Service Tribunal
and the basis of Supreme Court judgment and Service Tribunal
Judgment the Establishment Deptt: issued the notification dated
25.7.2012, whereby anti date promotion was given to the
petitioners from the date of their taking charge on relevant posts

That recently similar nature appeal N0.1589/2011 was also
decided by this Honourable Tnbunal in the favour of the
appellant ‘ , i .

That the appeliant is similar placed person and also entltled for
the same benefits. !

That the appellant was discriminated as many of his colleagutle
have given anti-date promotion, while the appellant was deprived
from the same benefits.

That the appeliant seeks permission to advance other grounds
and proofs at the time hearing.
2
It is, therefore, most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

APPELLANT /
e

Muhammad Naseem

PRGNS

(M. ASIF YOUSAFZAI)
& ’ )

THROUGH:

(TAIMUR ALI KHAN)
ADVOCATES, PESHAWAR

A



,..Oﬁ’cers (BS-17) on acting charge basis with immediate ef‘ect:-

' GOVERNMENT OF NWFP
ESTABLISHMENT DEPARTMENT.- -,

!
w0

NOTIFICATION :

NO. SOE.TI(EDY3(122)2003.

Antnes. 'A A

©

Dated Pesha:war the 02 12.2003.

The Competent Authority in conshl*ation

with. the Provincial Selection Board is pleased tc appoint the following

Superintendents/Private  Sacretaries of the Provine lal Secretariat as. Section -

| s,

——

NAME OF OFFICER PRESENT POSTING
NO. | WITH DESIGNATION ' :
1. Mr. Shah Sawar, S-acnon Offcer ECurrent Charge) Finance
. Superintendent- Department. .
2. Syed Ahmad Khan, Section Officar (C urrent Charge), Informatjon
Private Secretary & PR Depatment, :
3. Mr.Inayatullah Khan, Section Officer (Current Charge), Health
Superintendent Department,
4. | Mr.Muhammad Idrees, - | Section OFff icer {Current Charge), Fir inance -
~Superintendent Department, '
S. Mr. Sher Ahmad, ... Section Officer.(Current Charge),S'T & IT
Superintendent L Department.
6. Mr.Redi Gul," Section QOfficer (Current Charge), P&D
Sugermtendent o Department. '
7. Mr. Muntazim Shah, S. O, (Current ¢ (harge), ial Welfare, Zakat
“_ _.|_Private Secretary Ushr & Women Dev. Department.
18, Mr, Mushtag:Ahmad, Section Officer (Current Charge), Home & TAS
Private Secfetary Cepartment.
3. Mr.Abdul Samad, Section Officer u_um’nt Charge), Finance
Superintendent Dzapartment..
10, [Mr. Sultan Muhammad, Sectlon Officer (Current Charge), F“nance
Superintendent : Department. '
11.  [Mr. Fida Mubammad, Section Officer (Current Charge), Fnance
Superin endent - Department,
12.  [Mr, Ishtizg Ahmad, Sectlon Officar (Current Charge), Sports
' Superintendent Culture & Tourism Department.
13. {Said Usmanm 4 Section Officer (Current Charge) presently
- {Privaté Secretary Private Secretary to Minister for Food NWFP.
14, -|Mr. Sher Walj; i Section Officar (CurrentCharge) chernors
L Private Secretary Secratariat (FATA). - i
15, +'S. Igbal, Hussain Shah, Section Officer (Current Charge), Social Welfare,
[ Privaté Secretary Zakat Ushr & Women Dev. ! Departmennt.
16. ‘IMr. Salahuddin, Sechon Officer (Current Charge), Food™ . _71
- _'|Sugerintendent: Department (on 120-Jays E/leave).
17,7 .[Mr: Anees- uﬁ-Rehman Section Officer (Current Charge), Home &TAs
s Su;:erintendent Department.
18544 Mrf Abdul Wéheed Section Officer t,(.urrent Charge), E&A . =
ke Sugerfntendent'4 Department.
19,1 Syed Mascom; Shah Section Officer (Current Charge) E&A
Y Stpbfintendant Department.
. 2‘{); B Mr;,)}{‘]gp;a{r@}fﬁﬂeh, St}Ctlon Off:cer ICur-‘c nt Charge), Schools &

B s T



——

Mr Saeed Khan
Private Secreta

——

.__-_.__,__.._____.__‘,_‘._“____..____._,

arge), Chier R

=cnuar:a:
2. Imr. Taj Muhammad T Section Ofﬂcer(t.urrent(harge) Fmance
Private Secreta Partment. "
23, |mr. Ghafoor | Shah, S'Tftmh Or’f‘ce_r_[i_urrent Charge), Hzgher
- [Private Secreta — Education Department
24, Imp Amahuuah T S.0. (Current Charge), presently Deputy District
Private Secretagf Officer (Finance) Peshawar ' :
25 Mr, All Nabj. Nabi, Section Officer “Current Charge), Schools & f
Supermtehdent -_ Literacy De atment [
26, My Fazie Qadir, S.0. (Current Crarge), Dy: District Officer , j
~—[SUperintendent Finance) Lir (U f
27, [mr. Muhammad Sayyar Sectr‘on Officer iCurieht Charge), Works & !
Supermtendeht Sarvices Department! 1
28, mr Muhammag Saeed Section Ofﬁcer;(‘urreht Charge) Popu!at!on f
Su Jerintendent : Welfare Dtjnm'eht ' |
Mr Muhammad IfmaH Section O Officer | (Carre urrént Ch Charge) Chief "
Su erintendent Ministers Secretarat. j
- IVTFF Khan Zall T : [Section Officer | :E'u?'rEth-(':harge) Governor’s .!
: .5 upierintendent Sectt: (Fa TA) f
3L IMr Muhammad Raves : [Section Oi‘ﬁcer{t urrent Charge) Fhance ‘
Sugerintendent » Dearhhent : 3
‘ r. Haroon- ur-Ra_shtd o Section:Officar 7 (Current Charge) E&A ;
32, S_»_;erfntendeht ' Department.
33 |Mr Mukarram Khan Khan b ... Section Officar 7 (Curre €nt Charge), Schoo!s&
Su erlntendent | Litera Department, |
% [Mr. Avifullahg b Sechion omcnrc(ir‘rgntcha:ge), Social Welfarg
' Superiritendent "/ Zakat Ushr & Women Dey, epartment,
35, (M. Bughdag Shah . Section Officar ((:Jf_r—ehnt Charge) Presently
' Private Secrata " |Planning Officer _Healih Department, : '
Mr. Masood Pervaiz SJdcf;quf ‘| Section Officer (Current Charge), Home & T As
Private Secretary; : :_{Départment J
Mr. Rozam Khan on Ofﬁcer (Current Charge) Home & T.As
Suerihrendent - |Départment ! ,
P Muhammad Na=lm i Superintendent Governors House, i .
“ Su ermtehdent i !
“ Mr. Akhtar Mohsm—eor Mdhammad b Sec’ddh Ofﬂcer (Curre1tCharge) Fmance
__permtendeht SR Department.
/,_ - IMr, Muhammad 5] que “1Section Ofﬁcer (Curre it Charge) Fmance ;
Su Brintendents ~ - - .‘:.:, Deartmen. '
Mst: Tahira Jabeeh i Section Officor (CurrentCharge) STI, E&A
SUpsrintendent e Départment. ;
< M Sib f s on Officer (LurrehtCharge) Industries :
7 |Private/Sa etah = Deartme R S
< 43.;:!‘,;\_'- MF, Whld'Nor AT _Secdon Oﬁ‘ Icer (CurrentCharge) F‘mance
i Priva retia s e art:rne
: l'" M A .Khan* *T;;é te,SecreLahx to Caief Mmlster NWFP '
Pdvate re o LA ; :
: 45 A Mre Fazal-g- Rahfm,, ik ; (Cunentuharge) pre.sendy Private : ;
Prfvate SEf:reta y. '} hSéEc) to Minister 2er for Agricultire NWFp, : 1
N I : . Py
2- The above ofﬂcerﬁ,ghua{’{!} ctuanze their acting charge appofntment' _ {
gaInst the preseht post«; eﬁgeﬂ !yi‘i uhammad Nasim appearing at s, No.38, - r;’:,:-
He is transs erred ahd posted 5:4 :’,‘:"Ej;fgofﬁcer, Governge Secretanat(FATA) i : ?
LA iads . o
L et CHIER SECRETARY, ! 2 s
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ENDST: N O SOEXI(EDY,; i{!__}?O{H Pated Peshawar r the 02 12 2005 1! !‘E
A capy is forwarded to ;- - o !7 [ ‘ i
s gLy
CHAGInigh L e T s b Govt of PW"P P(_ChaWdr " a
2. Ser i-JLary to Goverrhr I\WrF/Fm A Sectt: PPJH"!-:F_. ) \ ’
3. Se: n_Lary to Chief Minister, Mw:p, | o | r '. |
o Militiry Secretary to Governor NVWER, PLShuu:Ir _ ‘ . | o
e Acc untant General, Nwi: 1, Pesnawar, o ;,}?'
O DD, Peshavar/Dir (Upper) ! o
YDA, Peshawar/Dir (Upper) | ;
G 5.0, (Secret),r Admay/E. O/Programmer/Librarian, £3A [: 2pt ,
i Officers concerned. i P . : i : "1-' ;
10.2.5. to Chief Secretary NWFP, T . "
12815, W Secretary Establishment NWEp, | C
12 PAg [0 All Adih: Sec: retaries/Dy: Se rofanes in E&A Department - Il o I : ;,%
13 Personal files of the officers Corcerned, v : ! } i I;
e Dt e SRR P
c oy o NN T A T
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( RASMID KHAN ) : o
SECTION OFFICER (E-IT) H t
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COVERNMENT OF NWFP
ESTABLISHMENT DEPARTMENT

. NOTIFICATION:

No: SOE-IHED)3(45)2007:

The

Provincial  Selection Board, is plea

Superinte

regular basis with immediate effect:-

Mr. Muhammad Sayyar

ndents / Private Secretaries {o Provincial Management Service

=S S R e
ﬂ Present posting |

CEEe—=Es '=:‘m;m%% =
i

Dated Peshawar the 19™ February, 20(8 !

Competent Authority, in consuitation with ihe

sed to order the promotion of the follow ng
(BS-17) on

B T T "1
Section Officer, Works & Services Dept.

2. Mr.Masood Pervez
Siddigui

3. Mr. Rozam Khan

4. | Mr. Muhammad Naseem ™

Section Officer Home &Tribal Affairs
Department.

Vom e avrme R EWALRRAN,

Section Officer, Home &Tribal Affairs
Department.

Section Officer, Governor's Secretariat.

5 Mr. Akhtar Muhammad

——— e

Assistant Director, National Accountability
Bureau.

Mr. Muhammad Siddique

Section Officer, Finance Depariment.

7. | Mrs. Tahira Jabeen

g | Ml Azam KRan T

Section Officer. Establishment Repartment.

Private Secretary to Chief Minister, NWFP,

Section Officer, Industries Department,

g Mr. Fazl-e-Rahim
_;a——_ﬂlmr. Abdul Aziz
L______————_____________-

19 Mr. Farhad Kha

Private Secretary to Minister, Law &
| Parliamentary Affairs, NWFP.

Section Officer, Home &Tribal Affairs !

i
H

Department.
—_— ]
i2. | Mr. Muhammad Yaqoob Additional Private Secretary to Chief
o | Minister, NWFP.
13. | Mr. Shah Jehan. Private Secretary to Minister for Schools &
_— . Literacy, NWFP.
14, | Mr. Johar Ali Shanh Private Secretary to Addutional Chief
........ s ! Secretary, NWFP,
15, Mr.Zafeer Gul Private Secrotary to Minister, Power &
o lrrigation NWFEP _
16, | Mr. Usman Shaly ——->eclion Officer, Population-Welfare Dept,
A N | Section Officer, Health Dept
18, | A Puhammad Qasim s on Oier Home & Tribal Affairs Dept
19. | Mr. Azeem Khan ' Seclion Officer, FATA Secretariat, :
_20._| Mr. Mir Ahmad Sectlion Officer, Industries Dept, '
21. | Mr. Ghazi Khan Section Officer, Administration Dept.
_22,_| Mr. Anwar-ul-Haq Section Officer, Works & Services Dept.
23. | Mr. Mushtag Ahmed

Siddiqui

Private Secretary to Secretary to Chiaf
Minister, MAFP |




N
An

Mr. Muhammad Ayub \ Section Officer, Schools & Literacy Dept q K g)
Mr. Qasim Jan ' : .

Assistant Secretary, Benevolent Fund Cell,
Administration Department. J

Nl
h

1‘| 06, | Mr. Umar Faroog | Section officer, Chief Minister's Secretariat. J |
| 57 | Mr. Muhammad Humayun | section Officer, Zakat, Usher, Social Welfare

]'l B ' & Women Development Deptt.

\ 28,

1.

l _
\ Mr. Muhammad lgbal

Section Officer, Science & Technology & \ '
information Technology Dept.

2 On their promotion the above officers will be on probation for a period of.
one year in terms of section-6(2) of NWFP Civil Servants Act 1973 read with Rule-15(1)

f’ NWEP Civil Servants (Appointment, Promotion and Transfer) Rules, 1989. They shall
continue working against their present postings. ]

CHIEF SECRETARY ,N.W.F.P.

CNDET NG SOE-HED)3{45)2007

Dated Peshawar the 22, February 2008

A copy Is forwarded 10 -

All Administrative Secretaries to Govt of NWFE.

1.
2. Secretary to Governor, NWFP,
3. Principal Secretary to Chief Minister, NWFFP.
4. Accountant General, NWFP, Peshawar.
5. Additional Secretary, Benevolent Fund Cell, Administration Department.
6. Additional Director (Admn), National Accountability Bureau, PDA Complex Block-'il,
Phase-V, Hayatabad NWFP, Peshawar.
- 7. 8.0.(Secrel)/(Admn)/E-IV/E.O/Programmer/iibrarian, E&A Dept.
8. Officers concerned.
9. P.3. 1o Chiet Minister, NWFP,
10.P. 8. io Chief Secretary NWFP,
11 P.S. to Principal Secretary to Chief Minister. NWFP.
12.P.5. to Secretary Establishment NWFP. | :
13.P.8. o Additional Chief Secretary, NWFP, ' -
14.P S, to Minister, Law & Parliamentary Affairs, NWFP, oo
15.P.S. to Minister, Schools & Literacy , NWFP. : ' S ;
16.P.S. to Minister, Power & irrigation, NWFP. ! ' ’
A7,
|-

. PAs to All Addl: Secretaries / Dy: Secretanes in E&A Departmem
1"18. Personal files of the officers concerned.
19, Office Order fite.

20.Manager, Govt Printing Press, Peshawar ..

{’(ldzﬂ’

{ KHALID ILYAS )
SECTION OFFICER (E-ll}
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& BEFORE THE NWFP SERVICE TRIBUNAL, pEsHAwA{r
¢ r ’

N

£

Appeal No. 612/2008 .
v \

Date of Institution. .. 16.04.2008 .
Date of Dectision .7 13.03.2008

Muhammad Iqbal f(hattak,
Assistant Political Agent, Khar Bajaur Agancy.

(Apysellant)
VERSUS

-
3

Government; of NWFP through Secretary Estabhshment Department-
Peshawar.

f
. Govt, of NWF—P through Chief Secretary, Peshawar. {Respondents) :

! _ K
APPEAL U/S 4 OF THE NWFP SERVICE TRIBUNALS ACT, 1674 S
AGAINST THE IMPUGNED NOTIFICATION NO.SOE.II (E&D) 2 .
(192)2007 DATED 19.2.2008 WHEREBY THE APPELLANT WAS
PROMOTED 'ON REGULAR BASIS W.EF. 19.2.2008 INSTEAD OF o

30.11.1999: AND ORDER NO.SQE-II (E&D) 2(192) WHEREBY HIS
DEPARTMENTAL APPEAL WAS DISMISSED,"

MR. SHAKEEL AHMAD, L
Advecate ;_ For appellant,

é
MR. ZAHID KARIM KHALIL, For respondents. ‘
Add!. Government Pleader,

MR, JUSTICE (R):SALIM KHAN, .

CHAIRMAN.
MR, BISMILLAH SHAHN,

MEMBER.

JUDGMEN

JUS’I‘ICE (R) SALIM KHAN, CHAIRMAN. The present appeal No.
6f2 of 2008 by" Muharamad Igbal Khattak and appeal ‘No. 513 of 2009 by

nimad Khan m»o\ved similar quesnons of law, therefore, these are taxen
_ together for arguments and disposal, |

2. Muhammad Igbal Khattak wes promoted as Tehsildar on regular

basis vide order dated 28.12.1988. lie was promoted to PCS(E.G) (875-17) |
“on temporary basls vide notification dated 06.03.1996. He contpnm that
many posts became vacant, but the appsiiant was promoted to (BPS-17) 0
regular basis or{l-19.2.2008 with immediate effect, ins'tead of anle-dating of

his oromotion to the date on which the vacancy felt to his turn in tha
P



-

“ senigrity lists of ofﬁcefs of PCS (E.G). His departmental appeal was vejegted

on 22.03.2008. The present appeal was filed on 16.4.2008 which iy within
time, The case of Ahmad Khan (Appeliant) is similar to the 'g:ase“ of

Muhammad Igbal Khattak on facts also. His appeal is also within time.

3 The respondents contested the appeal on many ¢rounds,
including the ground that no one could claim a vested right in promotion or
in the terms and conditions for promotion to a higher post.

y
4, We heard the arguments and perused the record.
5. The learned counsel for theiappellants contended (hat the

appellants were ten._i,'p\_orarily posted to BPS-17 post on 06.3.1996, out they

. . t ‘ _ o
remained silent, because they did not have a vested-right for promotion to 3

higher post. The appiéllants have already been considered for promotion and

have been found e\iiligible and fit for requiar promotion to 8PS-17 post,
therefore, the principles embodied in the judgment of the Auqust Supreme
Cowet of Pakistan re_';iorted as 1990 SCMR 1321 are not applicable to their

earl\) as on 30_.11‘.1999, and it was  the responsibility of U‘lt;‘ ofticial
‘respondents to expgditiously deal wijth the cases of the appellar.ts:for their
reg'u!ar'promotlon. The appeliants cauld yot be punished for no fault on their

side, or for delay caused by the officlal 1espandents In processing the cpses

of the appellants. He relied on 1967, PLC (C.5) 77, wherein it fiss beed held
in para 3 as under:-

“On behalf of the Government it is contended that no civil servant
has a right to claim that he should be promoted from 3 back Jate
even though a vacancy may be existing on the date from which
the promotion is being claimed. This is no doubt true but there
are no- orders by the Government that the . respondeiits/
% petitioners should be held up for some time. The delay in making

the promotions occurred entlrely due to the reason that the
officials of the Education Department could not carry out 3 f3irly
simple exercise within a reasonable period. In the circumslances
it will not be appropriate for this Civil Petition to interfere with the

ordar of the Sarvice THbunal, Leave ¢ refused.”

This judgment wa'é in the petition for leave tc appeal agalnst'the judgment
‘dated 19.02.1995 of the Punjab Service Tribunal. It is worth-mentioning that

" cases. In fact, the vacancies had become available for the appellants as -

P RN T e g e
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g_. : Ante- datmg of promotion, after_consideration of the cardidate

,splrmg for such promotlon after he was found eligible and fit fos such
prOﬂ‘IOtIOH and is promoted is an e.;tabtished principle of law., Such a
qandtdate cannot be pumshed for any delay caused by the departmv..nt (N
Hrocessmg his case for promotion. The order of promaotion, therefore, |3s to
be ante-dated to the date on Wthh the vacancy for his turn ba.came
auanab!e or to the date on which he actugily took charge of the pdst on
dp’datmg/actmg charqe basis, whichever is 1ater,

7. The A.G.P contended that the ‘present appeals were miserably
time-barred and both":the appelants were estopped by their own conduct to
fle the present appeals. In fact, the principle embodied in the ]udgment
1eported as 18990 SUMR 1321 was applicable to the cases of the appenantb
from 06.3.1996 to 18.2.20C8. They could not claim promotion v of [Ight
The principle embdd|ed in the judgment reported as 1997 PLC (C. S)
became applicable to their case on 19.2.2008. Cause of action arose tu the
appellants for clalrnmg ante-dation of thelr promotion as prayed fow only
wben their -cases’ were considered for promotior:, they were found ehgzblq
an;! fit for promotlon and their promotion orders were issued, though with
m, ned:ate effect, They filed their departmenta!l appeals within tlme fron the
da;e of the mpugned order dated 19.2.2008, and their appesis uere
rEJ =cted on 22.3. 2008 They filed Service Appeals on 16.04.2008. The
departmentai appeals as weil as the Serwce Appeals were well within time.
8. The AG P further contended that according to the prd.uso
contained in sub- sectlon (2) of Section 22 of the N.W.F.P Civil Servants Act
. 19:3 'no representahon shall lie on maders \elaling to the determinatiop of
ﬂness of a person to hold a particular pOSt or to be promoted o a3 hicJ'-"ner
pOJt or grade.” Judgment cited as 1990 SCr\ R 1321 was, then, appi:c.sbie
am, appeliants could not file representatun Ih15 stage has already DaS‘ ed.
Thg appellants have been considered for holdmg the higher post after tneir

prOInOUon to thal higher post, and the;r Fl;l(‘“. for such promotion Jnd

holying of post has already bacn dctermlnedt The judament cited. ae 1997




D

but is the right of - ante -dation of thenr promotton The appellants had vested
vight for Conblderahon of promotion on thetr turn, whenever it was, and,
when found fit on. determmatmn of ﬂtnes,s, at any stage they had a «ight to

-1a1m ante-cation ' of their promation -to the dates on which the vagancies

were available for their respective  turns ‘or from the dateson whe c';.'z they

uctua!ly took the charge of their respu:tlve posts, whichever were 1ater in

\lme. . .'; '

AT

y The ;\ G.P also contended that according to sub-rule (6) (.f Rule:
5; of the NW.E.P Civil Servants (Appomtment Promotion and Tronsfe-)
Rules 1989 actlng charge appointment shall not confer any vested right for
rn._guiar promotmon to the post held on acting charge basis.” The appellants
have never c!almed any vested right for regular promotion to the post whlch
thev held on actmg charge basis, on the basis of acting charge appomtmeht

In fact, they did not have such a right. They remained silent for a long tlme

knowing that thev did not have such a right on the basis cf acling charge

- appomtment Thev, however, had a vested right, as civil servants, for

' c0n51deration for promohon when the authority was to consider someone

.f01 promotion agamst the vacancy. No other person could be conSIdered tm I

thw appellants were so conq:dered They, therefore had a vested right for ¢

ame -dation of the|r promotion only when they were regularly promoted. bul
Frc,m the date when the vacancy became availablm for their turn.

10l The A.G.P further contended that, according to the North \vest
-Frqntuer Province, Provincial Management Service Rules, 2007, notxﬂeq on

11, 05 2007 vide No SOE.II(ED)2{14)2007, The NWFP Provincial Civil Servace
: (Se-retarlat/Executlve Group) Rules, 1997 were repealed. ‘He was of the'

vtew that the N. W F.P Provincial Management Service Rules, 2007 had cume
\htr.)1 force at once w.e.f. 11.05.2007, while the orders of promotion of ‘the
aggeuants were: issued on 19.02.2008. He submlrted that the promojion
ordvrs were covered by the new ruies, theretore the appellants could not

daun any benefu out of the already reyealed rules of 1997. In. order e

c\arfv this, controversy, it is necessarv to repwduce the 7'

/

B8 the N.W.F.P Provincial Management‘Sefvlc,..RUiiS{ 200,




Mf;* 756”

Mﬁ‘ege& The Morth-West From‘fEr Province Provincial Civil
ghvice (Secretanaf/fxecufxve Group ) Rules, 1997 shall stand ,
,repeafed after the retirement of exis ting incumbents of both the
B cadres, Separate seniority list of both the cadres shall he
maintained under the existing rules and they shall be promofed
/I,/ | at the ratio of 50:50 . The existing incumbents of PCS (F. G) and :
'% (5.G) in different pay scales, for thepurpose of their promotiol), .
L shall continue. to be governed under the said service rules W |
] . the retirement of the last such incumbent. "

‘The above rule, by itself, clarifies that the rules of 1997 shall noy stand’
repealed before the retirement of the existing incumbents of both the cadres
pf Secretariat/Executive Groups, and shah remain in force tijl the retl,ement
9f the last such mcumbent It further clarified that separate semonty list of
l)Oth the cadres shaif be maintained under the existing rules. The exlstmg
les for such ingumbents are the N.W.F.P Provincial Civil fervice i
I'I(SecretariatzExecutme Group) Rules, 1997. It was also cla}iﬂed that such

incumbents shall be'?promoted at the ratio of 50:50. It means that out of
. each two vacancies,;f one vacancy shall be;given to Secretariat Group, while
| another vacancy sha;gl be given to the Executive Group. Further clarification _

-5 to the effect that the existing incumbents of PCS (E.G) and (5.G) in

* different pay scales ‘shall continue to be governed under the-rules of 1997
fpr the purpose of their promotion, and’ this process is to continue t]ll the
| rttrrement of last such incumbent. Both the appellants belonged to the
E((ECU'EIVP. Group of ‘Civil Servants. They were to be governed undqr thy _’
N‘W F.P Provmoai Civil Service (Secretanat/Eyecutwe Group) Rules 199:’
b fore 11.05.2007, and they have to be governed undér the abovg \
| mentloned rules of 1997 till the retirement of the last incumbent of a3 pt;st u.
Secretanat Group/Executwe Group.

'N

11. The cases of the appellants are, therefore, to be governgd i)
aaeordance with the provisions of :ectlon 8 (quotad above) of t the .new
N, w F.P Provincial Managemem Service Ruies 2007. The record sh that
. va\ar cies were avairab!e for the appe

the due .time and thejr cases for pr

wf{hout any fault of the appella
da]

ows that

ltapzs but they were not prometed af

ol ,.oron were delayeg U!IﬂCCE""‘drlf}’

nts, Th
ion of ‘their Promotion, against the #
turh of eact
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the date' of {

are entitled 1o qnte

acancy falling o the

akmg over the Charge of 1
rge basis, whicheyer 1. .

1 of them o from t
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2. In the i ght of the above, we dccept both the appeals, an(| direct

he official respondents to ante- date the promotion of "each of the two
ippeliants to the respectivedates on which a .vacancy became.available for
_he respective turn of the appellants or from the respective dates pf their

j . aking charge of such vacancy on ofﬂaatmg/actmg charge basis, wllich'ecv'er'
’ s later. The appellants are entitled to the costs of their respective litigation
from the official respondents

swouncep / /M/?z ES O dod o

11.03.2009 CHl Pt

/ Jrzf oot L ] Vo
_ . Zf«f/

?Iﬁ-‘-‘unf(ﬂn‘; -:h. d‘::;{ ;; ; 2 c ' E .
T of vy LT ' : C;" 7
R

o un;!n!m vl iy

. “1""}' < irg

~_of . (\ . . R .’ .- .:



\\; - " - : .

IN THE SUPREME COURT O)F PAISTA
(APPELLATE JURISDI: Fif v -

PRESENT:

MRUPUSTICE Ziad i

MR JUSTICE 22U i LR SACED,

C. As. No. 86

0 to 861 of 2010.

(Qn appeal against the judgmeint it
11.3.2009 passcd by NWFP S

Tribunal, Peshaw

arn Appeals Noogi)

and 613 ol 2008).

Govt. of NWFP thr. Secy. Toiabelisin,

il andd sneiner. (in both cases)
JAppellants

arsin

Muhammad Igbal Khattak. (in CA.860/10)

Ahmed Khan.

For the appellants:

(in CA.861/10)
..Respondents

Aian Muhibuilah Kakiakhel, Sr.ASC.
aiss. Tebmina Mulibullah, ASC.
Mir Adam Khan, A0R

{in both)

dents: Hafiz S. AL Rehman, S ASC.

For the respon
mir. Shaleeel Alvsed, ASC )
{in both)., ¢
Date of hearing: 24.05.2012.

JLJDJI\ I\-IT

EJAZ AFZAL KHAN, 1. - Tnewe appeals with the leave of the

Court have arisen out of the judgment dated 11.3.2009 of the Service

Tribunal whereby appeals filed by the raspondents were allowed.

2.

under:-

The points raised and netcd while granting leave read as

“We have heard the learned counsel at some lengih. We are

inclined to. grant leave inter-aiia on the point.as to whether

[V S0

the Iegai;'nc'i factual aspects of the conwoversy have been

dilated U q' *'and decided by the Tribunal in accordance with
it

relevant: :Rlules i.e. Rulc 8 of the NWFP; Provincial Civil

Service: (Secretanatfcxeculwe (.roup] Rules, 1997 and Rule
3{6) Of t E’NWFP Civil ~enanls (Appointment, Promotion

slso 10 be examined as to

140

Su
Suprema

iearned Segwce Tribunai couid He made applicable to ﬁﬂg
A




LA QUL eI

Tebsildars swhee o .

cenvabion, Singe a short O .

question of law. v st therelore, the Case :

be listed aiier et deeor W onilauon. In the k

meanwhile oi-saon o Ty e yudgment shall ’ )

_ . oo

remain suspeinced’ "

3. Learned counsel ajpenicer on behall of the appellants
contended that though the Covaror of the Province in consultation with the
Provincial Selection Board w.ae pleassd o oider the promotion of the
respondents in BPS-16 as Extra Astisiant i omvssianer in BPS-17 in the £x-
PCS (E.B) Cadre with immediate effect on purely lemporary basis vide
notification dated Peshawar G adarch, 1996, yel it could not earn them any
benefit or entitle them to a vested righy notwithstanding they have been
promoted on regular basis with immechaie effect vide notification dated
19.2.2008. They, the learned counse!l.added, could not have claimed any
anle-dated promotion even on the vccuninee of any vacancy in such scale
in violation of Section 8 of the Civil Smvicgs St o Rule 9 of NWFP Civil
Service {Executive Group) Rules, 1997, as deadedly promolion is not a

vested right. Appeal before the departmeistal suthorily, the learned counsel ,
. _ . n;,,wh
added, or before the Tribunal clainuag ante-dated promotion was, therelore, : "’.-'-‘-'-1.-:@:'!" :

) RPN dr. 2% '
: ¢ . i 1 . . y - .%‘gr:‘l%} s R
misconceived. The learned Tribunal, the '2amed counsel maintained, -could™ ¥ :

not have allowed such appeal when it tended to mar the seniority of many “g%
others in the run. The learned ccunsel io support his contention placed

reliance on the cases of “Wajahat Hussain, Assistant Director, Sacial

Welfare, Lahore and:+7 others. Vs. Province of the Punjab, through

L

Secretary, Social Wes‘fﬁ,‘_}.&éand Zakat, Lahore and 81 others” (PLD 1991 5.C,
AR
0 v oL T R

82), “Sh. Anwar Hu¥sain, Assistant Director, Labour Welfare, .Lahore

Y

:-‘.q.,'v".é.'rnmcnt of the Punjab through Secretary, Labour

Region, Lahore. Vs.

::"f“_%;‘.; .
i ? I
Department _and otl;%‘g” (1985 SCAR 1201), “Nazeer Ahmed. Vs. .

ZERY
R '. : : ;
Covernment oftSind};?:EtE}'ﬁbugh Chisi Secretry Sindh, Karachi and 2 others

(2001 SCMR 352),:;:;3%&6\:@:'5‘1ment of Pakistan through Establishment
e ATTHSTED

k
e

YR I

el W

Prydonkic

3
3
:

ot

AT

1 W .

}r , Ligfefintsndent
1&;‘3 _‘j Supreine (ffouel of Fakistas
Gk ¢ o1

! i
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ismmabad” (2005 SCMR 1742).

wivision, tstamabad and 7 others. Vs Famceed Alkhtar Niazi, Academy of

Administrative, Walton Tratning, Lihore and gthers” (PLD 2003 5.C. 110).

The learned counsel next contended ihat o change in scale by -means of
promotion is not automatic but.dependent on a process involving selection

therefore, any change in scale wiihout such process being violative of the

relevant faw and rules; cannot be imaintained. The learned counse! to

support his contenlion placad reliance on the case of “Abid Hussain Sherazi.

Vs, Secretary Mlo Industries and Production, Covernment of Pakistan,

. '."- W ,)m a—y r-;‘t

A T
Ty WINETTE TN T
T ot L bR

4, As against that learned counsel appearing on behalf of the
respondents defended the impugned judgment by contending that where a

vacancy occurs in the next higher scale, the Civil Servant officiat_iﬁg or

working on acting charge basis thereagainst is not considered fdrvprognotion

i ' B -;.

or the process of ‘ri?gular promotion is delayed on account of ieihargic'

R
o

o
attitude of the comr,ﬁi{etent authority or any other exigency so-called, the Civil

Servant who'is subsequently found fil for such promotion on regular basis

cannot be deprived af the salary and other consequential benefits attached to

such post. Learned ;':founsel to support his contention placed reliance on the

i X

case of “Lugman Zareen and others. Vs. Secretary Education, NWFp and
\‘

others” (2006 SCMRMSSB) The Ieamed counsel nexl conlended that thouch

the NWFP Civil ‘Semce (Secretariat Group) Rules, 1997 have been
S
substituted by the g._(.FP Proyincial Management Service Rules, 2007 bul the




“Luqman Zareen and Others. Vs. Se ) ?

crelary Education, NWFP and others”

(2006 SCMR 1938), this Court wiile

dealing with. an identical is3uc held as

under ;- N

It is then a position admited on 2l sides that nothing

existed in the way of e potitioners on 31.8.2000 which
could have disentiting them 1o renu,"a'r promotion to the
posts in question and that i weas only the usual apathy,
negligence and bureaucratic red- [aps:m which had deprived
the petitioners of (he fruits that they deserved. The
petitioners could not be permitied o be punished for the
fauits and inaction of others. vve are of the view that where
4 POst was available against vehich a civil servant could be
promoted; wheic such a civi servant was qualilied (o pe
promoted to such a higher post; where he was put on the
said ‘higher post on officiating or acting charge basis only
because the requisite exercise of allowing the regular
promotion to the said post was being delayed by the
competent.authority and where he was subsequently, r’ound
fit for the Jard promotion and was so promoted on regu!ar
basis then[he was entitied not only ¢ the salary at[achrng to i
the said pf:sr_s but also to alf consequential benefits from the

very date- from which he had been put on the said post on

ofﬁciau’ng'pr acting charge basis and we hold accordingly*,

While dealing with théireservations of the nature expressed by the learped
counsel for the appul[alit, this Court held as under -

“A bare perusai of these judgments would thus, show that

h\\

this Court;had al’ways accepled the principle that a person

¥

! : .
who was-jés ed to.hold a higher post to which he was

held the { .' hat he would also be entitled 10 any other

further th'_ L’f‘;’a vacancy existed 1 a h;gher cadre (o which a
R B

cfw‘f serva %as quahﬁed w0 be promorcd on regular basis
- " l‘,‘

' 80 pramoted without any fault an his part and
was insreal‘(" It.on the said post on officiating basis then on
3
¥+
his regufaiiy fnotron o the sasd post. he wouid be deemed
11

to have be s




. CAs.b60-861/2010 &

. 9,

meri-t are dismissed. & a( (

i et e e T T

e was alloweds 2 hold the
.! A

which h
o to hold otherw:s :

justiﬁab!e reasons eaist %
.

factu'ﬂ and \e}g%léplain we don't think

-..,(r

When this being the state 01 ihings on
ent of the \earned Service o Tribunal 1s open_%to any exception. The
"‘!

the judgm
n Asmstant Director

ents rendered 10 the cases of “Wajahat Hussa&
L

1‘1

1’

Social welfare, Lahore and 7 othars. Vs, Provmce
social Wwelfare and Zakat, b al ore and B“h others 7: #Sh, Anwar

7
wellare L'\'hore Region Lahore. Vs.

]udgm

Secretar

tabout

ip

Guvernment of the Pun']ab through Sucretary, L‘iibour DeEar-tment and

others”, uNazeer A

Hussain Assistant Director

and 2 others”,

Sindh, Karachi

Estab

of Admmtstr

\15‘nment Division isla
Y and

Vs. Secretarx MIo 1ndustries and production;

“pbid Hussain SheraZi.
(supra) cited: by the learned counsel

Government of Pakistan, lslamabad”!

nts are ot applicable to the case m hand

for the appella

le facts and features.

distinguishab
scussed above, 1hese ap
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For the ;easons di
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GOVERMMENT OF KHYBER PAKHTUNKHWA I
ESTABLISHMENT DEPARTMENT

Dated Peshawar the July, 2502012

MOTIFICATION

WO SOE-IIIEDY2{423)/2010/Vol-1T:- i

In pursuance of Judgment of

supreme Court of Pakistan dated, 24.05.2012 in CPLAs No. 860/2010 and_%l./?.[]lﬂ
- utled Govt. of Khyber Pakhtunkhwa through Secretary Establishment and others versus
. \l . -' - T

CHuhammad fobal 1<hattnlf anfl Ahmad Khan oand Juc‘gment(
Soraces Tribunal dated 03,2009

(1572008 &
'wu.,u_, Gove.
competent

officers wie.
bhenefits and

of . Knyber Pakhtunkiwa
& 09.04.2009 in service appeals No. 612/2C08,
57572009 1 lthd Munammad [gbal Khattak, Ahmad Khan & Latif-ur-Rehran’
of Khyber rakhtunkhwa through Secretary tstablishment and others, the
u'fnomg is pleased o ante-cate the promction of following PMS BS-17

{ the dates as mentioned aganst each with all back benefits/conse quontml
re-designate tham as PCS(EG) BS-17:-

_S.No. ! Name of PMS BS-17officer for ante-dated J@aﬁof ante-dated
'  promotion as PCS (EG) BS-17 Jpromotwn as PCS (EG)
1__ | Mr. Muhammad labal Marwat { Retired on 31.07.2009 | 27.12. 2005
2. 1My Riaz Muhammda Baioch (Retired on 28.02.2011) /4 _26 01.2000 4 -
3. Mr. Muhammad Farooq 27122005
4. { Mr. Zaarmat Ali (Retired en 05.03.2G10) ¥ 15.05.2000 -
5 | Mr. Muhammad Zzheer-ud-Din (Retired on , 29.05.200C ~
| 13.08.2011) -
_______ | M. Abrnad Khan Orakzas o 01.06.2000 7
7. M Muhommad 1ghal Khattak 07.06. 2000/
g, | Mr. Muhammad Javaa 10.01.200° 7
9. ! Mr. Azam Jan Khati 10.02.200
10, * M. Ahmac Jan Afrid ; 08.04. ?D(ai g
1My Nazar Gul Momimand 1 09.04.2001
12, 0Mr Munammud Hanif (¢led ¢n 31.02.2010) 7 i 14.04.20017
3.1 M TahI" Muhammad ! ?/ 12.2005
14. ! Mi. Muhammad Rafiq (P""ire;'s on 51.03.2012) v l 27.12.2005
15, 1My Wu_hammaﬂ Fakhruddin t _.3 1) ?0"1 7
_ 16, Mr. Farzand Ali ] 03.03.2005
17. | Mr. Rehmatullah Khan Wazir | 13.11.2001 7
'. 18 b My Qausq Kﬂd’“t 1 13.11.2001°7 .
L 19, 1 f\/'r_._ Abdul Shakoor Dawar 1 26.12.2001 v/
20,1 Mir. Azizullah Khan Mehsud L 13.01.2002 v
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2
21. | My Ng_;_e_e N Anwar Khian ; 1 QF).O/!.?.D{D \-'\

22. | Mr. Lo LKh2n (Retirod on VOZz0105 P __1_%1:0‘%,200_2
23.1Mr. D Jamsaz Kian : | 29.05.2004
24. | Mr. riabvbullah Wair B 23.05.2002
25 Mr. Zafar Alj }\han : , | 29.05.2004

) 2_@__Mr Gul Wahtd (Retired on 13.03.20] i J ; 31.08.2002 -

27, Mr Abdul Mateen 13.11.2002 .
28. 1 Mr. Akbar Jalal s' 04.03 2003-
?_9_] . l\haistc Rehman 24, 03, 2003
- 30, [ Mr. Shams uF Alam g_z _12.2005
_I___S_’_l,___f\lr_. Faza__l_ Rehmcm ' ..29.05.2004
32| Ml Lotif ur Rehman (died on 25.10.2010) 27.12.2005
33,1 Mr. hj_g_ij_hl Moimorl 29.05.2004
34 Mr Muhammad Jamii : '29 05.2004
35,1 Mr. Knurshid Anwar r 29 05.2004
36. | Mr, p. ‘Jhuga: Khan ' _|29 05.2004
32, Mr. Mushtag Ahmad 29.05.2004
38, Mr. Naimawllan (Retired on 24 ‘9 /OiO,J i 26. 05.2007
39§ Mr. \fomm Khar (Retived on 14,06 201 10) ! 27.12.2005
40. | Syed lsmull Ali Shah Gillani 26.05.2007
41,1 Mr. A NMaci th:ll : 03.01.2006
A2 My an Muhan mac ’ 01.62.2005
13. | Mr. 8 l(:‘(.(| ur Rehman _ 09.01.2006
44, | My, Muhcmmad Israr(betived on 02,061 > 2012} ? 27.12.2005
45,1 M Arshad Navee - ; 26.03.2005
46, | Mr. Hidayatuliah 09.01.2006
47. _|/]r Said Ahmad Jan f 17.05.2005
46. | Mr. A*jclul Harmid Jan ! 13.01.2006
49. | Mr, I»fiy_;_rj_[lmm Wd Tuhat (g etred on 12.06.201 )) ' ! 27.04.2 2006
‘SU_'.__JVIr sultanat Khan (Retired on 14.08.2010) . } 13.04. 2006
2L LI Subhanullah (Reired on 12,05 204 12} i 13.04.2006
22: | M. Muhammad Sidldique .f _2_5__.05_.2006
03, | Mr Fakhry Zaman ; 11.09.2006
54 Mr. Iuadot Khan i 11.09.2006
22. | Mian Asfandyar 26.05.2007
26. | Mr. Rasool Khan 26.05.2007
27. | Mr Fida Muhammad (Retired on 30.1C.2010) 123.12.2006

58. | Mr. Muntazir Khan 23.12.2006

29 Mr. Atta-ur-Rehman 31.12.2006
'ELO_;_‘Mr St .ahub Hamid Yousaizai Loy 16 02.2007
JB1 i Mr, mca’urfon ' 1_@0&-}0?
- 62,1 Mr. Ghulam Habip i 116.02:2007

CHIEF SECRETARY
KHYBER PAKHTUNKHWA

\
\\



END

163

EIE_NLC"_-_&J@&T E FVEN

A copy i, fOrwan dod (- -

Adclitiesn, Ching Luerctayy, Flanimeg & ey Depaftmr-.zm, Khyber Pakhl't_mldwh-,rr_x
Additional Clyef f-jf'(;mlmy(}- ATA), FATA Secretanat. :
Stingy f\"larm!n_?r‘, Buai) f'\’rrw_'mue, Khyhear Pnkhr1mk."mre.1.
Srjc',‘rr_‘lgn'\; Lo t,'_;(;\/u:r](.u', ByDer r-';el‘;hl;a,rrakh‘.ﬂ.u-l_

PJ'HI{_‘I;).H Sen retary 1 Clhied Fiirnsicr, Kity )
Al Ade‘:nnistrfai‘mc SOCH o (O G ¢ Khyber Pakhlunkhwe.
Al Divisional Commissicing, - M -Khyheor Pakhtunkhywea

Al Distrct Coordination Officers in KivDier Pakhtuniawg
All Political Agents in FATA

ACCuuintant Ger

Der I"akimmkllw'a,

1eral, Khybier Pakhm:‘:k:n.v«za.
Accountant (j(-zner'ar{PP} sub Office, Peshawar, _
All Distiet ALCOUITS Qicers i Khyber Pakhtunkhwa- .
All Agericy Accounts officers in FATA,

Officers concerned
P.S 10 Chief Secretary, Khyber Pakhtunkhyya.

Sto Sacretary Ez;l:ubln;!nm‘:nt, Khyber Pakhtunkhwg. : . !
P.S to Specal Sec:r'et‘ar'y(ﬁslt') Establishment departmaoent.

PAS Lo /“-.S(E}/AS(I--iRD)/DS(E) Estabhishment Department.
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IN THE SUPREME COURT OF PAKISTAN

—

(Ap_pe]_latc}urisdictlon} | 2_(/{

Present:
Mr. Justice Anwar Zaheer jamali

Mr. Justice Sh. Azmat Saeed

Government of Khyber Paklhitunkhwa through |

CIVIL PETITION NO.254-P OF 2013

(On appeal from the judgment daled 21.2.2013
of the Khyber Pakhtunkinwa Service Tribunal,
.+ Peglurwar passed in Appeal Nv.1358/2010)

Petitioner(s)

Secretary Establishment Department, Peshawar and

others .

Azam Khan )

For the Petitioner (s)

Respondent

Qate ol hearing

[
j
!

1earne..d Addl. Advocale General, KPK, we are satisfied that the re
to the respondent by the Tribunal in ils judgme

Moregver, \here is no substanti

_ Anwar Zaheer Jamalj,

-

Versus

Respondent(s)

Mian Arshad Jan, Addl. AG KPK

In person

05.3.2015

OROEX

v

1.- Afler hearing the submissions of the

1
‘e(c*iunt

Peshawar,
05.03.2015
Not approged for reporting

lief granted
nt is in accordance with law.
al question of law of public importance

his petition, which 1hay justily invoking the jurisdiction of ihis

Sud/- Ansyar Zaheer Jami

D ol
efruly Regrstrar,
Swﬂue Court of Rk

- Peshavan

S-ljnfn t/ o

’

(3) of the Constitution of the Ilslamic Republi'c o

St Azmnt'Saecdl,J co

- .

e iy A ba s A -

C e AT

T - M T U g - e A o



Appeal No. 1358/2010

Date of Institution, ... 19.7.2010
- Dace of Decision . 21.2.2013

Azam Khan soh of Azad Khan, Section Offrrer {Police-1),
Home Department, Government of Khyber Pakhtunkbwa,
Peshawar

VERSUS

1. Government of Khyber Pakhtunkhia through Secretary, Establishment
Department, Peshawar. '

. 2. Government of Khyber Pakhtunkbwa through Chief Secretary, :
Peshawar....... . : (Respondents

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA '
SERVICE TRIBUNAL® ACT 1974 AGAINST THE [MPUGNED
NOTIFICATION NOQO.SOE-III(ED)3(45)2007, DATED 19.2.2008 OF
RESPONDENT NQ.2, WHEREBY THE APPELLANT WAS PROMOTED

TO PROVINCIAL MANAGEMENT SERVICE (BPS-17). ON REGULAR
BASIS WITH IMMEDIATE EFFECT ON 19.2.2008 INSTEAD OF
2.12.2003 AND ALSO ORDER DATED 11.6.2010, QF RESPONDENT

NQ.1 WHEREBY HIS DEPARTMENTAL APPEAL WAS NOT ACCEDED
TO IN VIQLATION OF RULES AND REGUIATIONS.

MR, SAADULLAM KHMAN MARWAT,
Advocate

For anpeliant,
MR, SHERAFGAN KHATTAK,

Addl. Advocate General For respondents.

SYED MANZOOR ALl SHAR, .. MEMBER
MR, NOOR ALl KHAN, . MEMBER
JUDGMENT

SYED MANZOQR AL SHAH, MEMBER.- This appea!l has been filed by

Azam Khan, the appellant under Section 4 of the Khyber Pakhtunknwa Service
Tribunal Act Ii974 against the order dated 19.2.2008 of respondent No.2, whereby
he waia'promoted to Provingial Maﬂalgemep.‘t Service (BPS-17) on reqular basis with
immediate effect from on 15.2.2006 instead of 2.12.2003 and against the order
dated 11.6.2010, whereby his departmantal appeal has been rejected. it has been
prayed that on acceptance of the appzal, the respondents may be directed to
antedate and regularize promotion of 'aooellant as Section Officer BPS-17 (SG)
wie:f 2.12.2003 instead of 19.2.2008. ' .
2. Brief facts of the case as averred in the mEr-no: of apoes! are that the

appellant while serving as Private Secretary in the Qwil Secretarizt was appointed

-




VA o 24

m‘a /a Ifg charg basis with immediate effect by the
competent authority vide order dated 2.12.2003.
On regular kasis

S Seclion Officer {(BPS-17) on act

He was subsequently promoted T
vide notification dated 19.7. 2008 with immediate effect instead
of ante-datlng his promotion w.e.f.. 2.12.2003. T™he appellznt agitated the matter,
several trmes through aDDeafS/apoilcatlons 0 higher authorities for seeking his
vested rights regarding ante-dation of his promotion from the date when the

vacancy was available in his turn, but in vain. Feeiing aggrieved, the appellant fled
departmental appeal on 29.4.2010, before ! the competent suthority, which was
rejected vide order dated 11.6.2010, hence the nresent appeet,

3. After receipt of the appeal, pre-agémission notices were iISSURS 1o the
. respondents. Despite of repeated adjournments for three times, the respondents
failed to file ‘written reply. On 15.10.2010, the appeal was admitted to rcgqular .

hearmq Written. reply by the . respondents filed on 6.12.2010 and contested the ]
appeal. '

i
4. Arguments heard and record perused. | ¢
S The learned counsel for the appeiiant ar GUeC that 3 larae numbar of : !

posts of BPS-17 ¢f PCS(ercuuve & Secretanat Grouns) were fallen vaECant o the
share of promotian quota smce fong in the Civi Secretariat even then the appellant -
alongwith others was annomtui as Section Officor (3!’5 17} on acting char gn hasis

vide arder dated 2.12,2003, @r 19.7.2008. the asnellant was promotad on reqular
Basin with irmmediale (rro Coinstead of anle-datlng his promotion when clear -
vacancy was avallabie for hlm and deprived him of fus legitimate rights. He stated
that if a vl servant was asked o hold 3 higher post to which he was
subsaquently promoted on regular basis, was entlt!ed to the salary etc. attaching

to such post for the period that he held the same angd also e ntitled to any other

benefits mcludmg senigrity etc. because it was the outy of the respondent
department to promote him on reguiar basis against a oost availatie for him. He 'j
relied on 3 judgment of the august Sugreme Court of Pakistan as reporied in
- 2006-SCMR-1938. He further stated that vide consolidated judgment dated NN
13.3.2008, in similar nature cases of Muhaﬁﬁr‘nad Tabal Khattak and another in a B
Service Appeal No. 612/2008, wherein on accepiance of the appeal, the official
respondents were directed tc; ante-date promotion of each of the two amjmlanls
the respective dates on which 9 Vacangy became avilable for the respcc*lvc
| turn of the appeliants or from the respective dates of their taking charge of such
vacancy on orﬁclang;’acLir\g charge basis, whichever is ater. This judgment of the
Tribural has also been upheld by the august Supreme Court of Pakistan wige
judgment dated 24.5.20i2 in C. As NG. 860 to 851 of 2010. The anpellant oeIng .

Ll



CL O Filg be cowqrwed to ﬁwe record. W /dewv') %
e ANNQUNCE .I"

similarly piaccd PErson is qlso entitled Lo the same treatment He requested that
the appeal may be acceptef as prayed- ror . "

7. The learned AGR argued that the’ appehant was appointed as Section

Officer (BPS- 17) purely on temporary basis as well 35 stop gap arrangement which

do not accrue any right. Under sub rile-4 of Rule S of (Appointment, Promation

and Trans-er) Rules 1989, appo:ntees against a temporary vacant post are liable to

reversion Ul the return of the lien hoider ofJ the post against which he was
promoted/appainted. Hence acting charge apoomtmcnt does not confer any right
for the purpose of regular promotion. However, the appellant was appointed on
acting charé}e basis against the post reserved for initigl recruitment,  On
promulgalion of PMS Rules 2007, a warking paper was prepared and placed before
“the PSB, which in its meeting held on 5.2.2008, considered name of the appeliant
and recommended f{or promoetion to the post of PMS (BPS-17) on regular basis. So L
far as the question of back benefits is concerned, the appellant is getting all
financial benefits of BPS-17 w.e.f. the date of hus aDDOmtment on acting basis. He ;
requested that the.appeal may be accepted as prayed for. K
8. T"\e Tribunal while agreerng with the arguments advawced by the I
learned counsel fdr the appellant ohbserves that the appellant was promoted  as |
| Section Ofﬁcer (BPS- 17) on acting charge basis vide order dated 2.12.2003. As per : ‘ :
| ruling of the: august SuprE'ne Court of:ﬁ’akistan if 3 civil servant was asked to I
hold a hrgher post to which he was subsecuently p-ror'noted on reqular basls, was
entitled to tHe salary etp.l 3ttaching to such post for the peﬂod that he held the

same and also entitled to a"-y other benefits mrILdlng seniority etc. because it was

the. duty of the respondont department to promote the appeliant on rPgular Dasis . ; i
against a post avazilable for him at relevant time.  Judgment dated 13.3. 2009 in - ' :
Service Appeal No. 612/2008 has also been-upheld by the august Supreme Court ;o
of Pakistan vide ]udgment dated 24.5.2012 in C.As No. 860 to 861 of 2010. o H

Q. ' In view- of the above, the appeal is an.emed 1o tbe exient that the f

. . g
respondent deoartrne"nt 15 direcLed to ante-date oromotion of the aaseilant frcm -
the date of

avaliablltty of past in his quota. Part:es are left to bear thair own costs. ' '3

0 21.2.2013,

f?/ //4%//;:% .@W
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Muhammag Jamil g/, Haji D

anish,
Deputy Sfbcret

ary, Govn_ of KPK,
Home_Départfnent, Peshawar | -

...........

Versus
Secreta ry, Govt. of KPK,

Esrab!ish_m‘b,[it

. [
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appellant (M.

Muhammad Jamil

notification

PESHAWAR.

{Appeal No.  1589/201 :
Muhammad Jamil Versus Secretary, Governnient of Khvber .

TUNKHWA SERVICE TRIBUNAL,

v
| |

.-
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Pakhtunkhwa. Establishment Deptt; cic.

JUDGMENT

ARDUL LATIF, MEMBER.:

respondents preseni.,
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[ décided on 13.3.2009, ;i}j'p'ééis.:\fo. S7472009. 7200

.
| 4
p
|

76-597/2009 decided on OQd 2009.

This appeal is also :

1 disposed of with the samc directions as ssued  vide
1 S .

; ’ . |
judgment -in Service Appeal Na. 575/2009. decided on

09.4.2009 with further directions

(o the respondenis o

ascertain that the appellant  in the instant case 15 a person

slimilarly placed with the appelianis of the menuioned cascs

aﬂd is entitled to the bencﬂts of the judgmeni in service
|. |
'.| C appealis mted above and to examine and decide the case of !

3 the appellant in the same manner as_was presenbed and |

! indicated vide judgment mentioned abave The appeal s’
| o : ' i
': aisposed of accordingiy. Parties are left to bear their own |
| costs. File be consigned to the recorg.
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o The Chief Secretary, ) Cﬁ\ . 67(_/ 22-10Af @

0

Govt: of Khyber Pakhtunkhwa /L/

Peshawar. 3‘?/”)

APPEAL FOR PROMOTION (i REGULAR BASIS FROM THE DATE
OF OCCURRENCE OF VACANCIES / ACTING CHARGE BASIS. ]

Subject:-

Respected Sir,

| alongwith other officers of Civil Secretariat had submitted a joint appeal

on dated 04-04-2013 on the subject noted above, but action is still awaited. | beg to
submit again as under:-

i, That the appellant is serving in the Civil Secretariat Peshawar against the
post of Deputy Secretary (BPS-18) on regular basis.

That the appellant has got at his credit a long tenure of service standing
more than 30 years.

il That the appellant was previously serving as Superintendent
(BPS-16) in the relevant department. Notification was issued on
02-12-2003 by the Provincial Government in consultation with Provincial
Selection Board, whereby the appeilant was appointed as Section Officer

(BPS-17) on Acting Charge Basis with immediate effect. Copy of the said
notification dated 02-12-2003 aftached as Annexure-A.

That the appellant had been serving on the above said post in his
officiating capacity and it was 19" February, 2008 when the notification
with regard to the regularizations of the appellant for the Acting Charge
Section Officers to the Section Officer (BPS-17) in Provincial Management
Service (PMS) was issued with immediate effect (Annexure-B), after
serving in PCS Secretariat Cadre from 02-12-2003 to 18-02-2008.

v, That right from the issuance of the above said notification, the appellant
has been struggling for his right of reguiarization from the:date of his
acquiring the Acting. Charge i.e. 02-12-2003,

Vi, That in the meanwhile, some colleagues of the appellant being on the

'same footings have approached to the Service Tribunal and a detailed

judgment with regard to the regularization of the appellant was issued by

the Service Tribunal in Appeal No. 612 & 613/2008 dated 13.03.2009,

whereby the above said reiief was granted to the appellants by the

Tribunal. Copy of judgment is attached as Annexure-C.,

vii. That, however, the said judgment of the Service Tribunal was challenged
" before the Supreme Court by the Establishment Department and the
Honorable Apex Court was kind enough to give an elaborate and detailed
judgment with regard to the same grievance on 24.05.2012. Copy of the

said judgment is attached as Annexure-D.

viii.  That as a result of the above said judgment of the Honorable Supreme
Court of Pakistan the notification with regard tc the anti-date promotion of
the petitioners from the dates of their taking Acting Charges on the
relevant posts was issued. Copy of the said notification dated 25.07.2012

issued by the Establishment Department is attached herewith as
Annexure-E. '

(Contd: page - 2)
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In another case Government of Khyber Pakhtunkhwa Vs Azarr"1 Khan, t-he
Supreme Court of Pakistan upheld the decision of the Khyber

Pakhtunkhwa Service Tribunal in the service appeal N0.1358/2000 and
granted relief to the appellant (Annexure-F).

In another writ petition No.'2640-8/2012, Abdus Samad and others Vs
Government of Khyber Pakhtunkhwa, the Peshawar High Court Peshawar

granted relief to the petitioners by extending the benefit of judgments in
the similar cases (Annexure-G}.

Recently the Khyber Pakhtunkhwa Service Tribunal has decided in the
Service appeal No0.1589/2011 Muhammad Jamil Vs Government of
Khyber Pakhtunkhwa to allow the benefits of the judgments in the service
appeal, cited above in the same manner as was prescribed and indicated
in the above judgments (Annexure-H). l

That in the fight of the above noted facts the appellant also did not
approach to the Honorable Service Tribunal as his case being totally
identical to the cases of the Civil Servants who had agitated the above
said matter before the different forums including the Service Tribunal, High
Court and the Honorable Supreme Court of Pakistan, hence the appellant
is therefore, legally entitled to be treated alike and any denial from his
above said right from the Establishment Department “side will not only be
un-constitutional, discriminatory and also contradictory to their own

notification issued above for the reguiarization of the other Civil Servants
being on the same footings. '

That by not extending the benefit of the judgment of August Supreme
Court mentioned above to the appeliant. Establishment Department is also
in clear violations of the directions as issued by the Supreme Court of
Pakistan contained in 1996 SCMR 1185, the relevant partition where of is

- reproduced below for the ready reference:-

“we may observe that if the tribunal or this court decides
a point of law relating to the terms of service of a civil
servant which covers not only the case of the civil servant
who litigated but aiso of other civil servants who may
have not taken any legal proceedings, in such a case, the
dictates of justice and rule of good governance demand
that the benefit of the above judgment be extended to
other civil servants, who may not be parties to the above
litigation instead of compelling them to approach the
Tribunal or any other legal forum. The above view was
reiterated in 2005 PLC (CS) 368 and followed in 2006 PLC

(CS) 11",
That the Establishment Department is under obligation in terms of Article
190 of Constitution of Islamic Republic of Pakistan, 1873 to act in
accordance with and to comply with the above un-equivocal direction of
the Apex Court and extend the benefit of the above said judgment to the
appellant was equally entitled to the same relief and refrain from foreing
them to ihdividually approach the Service Tribunal for the same relief as

has already been granted by the different 1egal' forums including the
Honorable Supreme Court of Pakistan.

Contd: page —- 3
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IMMEDIATE.

L - | -
GOVERNMENT OF KX YBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT |

NO.SOE-11(ED)3(599)2003
‘Dated Peshawar the November 26, 2015

I ‘

To ' | |

Mr. Muhammad Naseem, |
Deputy Secretary (BPS-18),
Finance Department.

SUBJECT: APPEAL FOR PROMOTION ON REGULAR BASIS FROM THE
DATE OF QCCURRENCE OF VACANCIES / ACTING CHARGE
BASIS. -~ ' ’ i

Dear Sir,
|
1 am directed to refer to your application dated 27.10.2015, addressed to
- |
Chief Secretary. Khyber Pakhtunkhwa and 1o inform that your appeal being 'devoid of

merit has been regretted by the competent authority. |

Yours faithfully, |

SECTION OFFICER (E-11)

. e e

——an e sy




VAKALAT NAMA

pm@,“:_, L, § R LTS

NO.._ 720

| | |
IN THE COURT OF _IK N Cesnee Teihunal @,g&m

Moo mad  AMosim (Appellant)
(Petitioner)
(Plaintiff)
VERSUS
Gt o el efi” | (Respondent)
- b (Defendant)

I/\p/e: Moboomurced  Nogawn f@lﬁﬂM\ :

Do hereby appoint and constitute M. Asif Yousafzai, Advocai;e, Peshawar, t0
appear, plead, act, compromise, withdraw or refer to arbitration for, me/us as my/our
Counsel/Advocate in the above noted matter, without any liability for his default and

with the authority to engage/appoint any other Advocate/Counsel on |my/c:fur costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf ali
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case atjany stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

Dated /20 o
= (CLIENT)

ACCEPTED

y | M. 481 F;’%_LB;FZAI

Advoca

OFFICE: | /%M /4 L/ ;4//;6%/
Room # FR-8, 4™ Floor, W@V@

Bilour Plaza, Peshawar,
Cantt: Peshawar
Cell: (0333-9103240)
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- ‘ BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

® Service Appeals No. 240 of 2016 T

Muhammad Naseem .............cooiiiiinennn, : ............................. (Appellant)

1. Chief Secretary, Khyber Pakhtunkhwa. |
2. Secretary to Govt. of Khyber Pakhtunkhwa, Establishment Department.
3. Secretary to Govt. of Khyber Pakhtunkhwa, Finance Department. !

................................................................................. (Respondents)

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO.1,2& 3

BRIEF

The appellants have requested for antedaﬁon of their promoti'on in BS-17 w.e.f.
the date of their acting charge appointment in BPS-17. These officers while working as
Supdt / Private Secretaries were appointed as Sedtion Officers on acting charge basis
against the posts falling under initial recruitment quota under rulie 9(3) of Khyber
Pakhtunkhwa, Civil Servants (Appointment, Promotion & Transfer) If{ules, 1089. Later

~ on, they were promoted as PMS BS-17 on regular basis upon availability of vacancies
in their share. According to rule 9(6) of Khyber Pakhtunkhwa, Civil Servants
(Appointment, Promotion & Transfer) Rules, 1989, ‘acting charge appointment shali not
'confer any vested right for regular promotion to the post held on acting charge basis”.
Hence, plea of the appeliants for antedation of their promotion isl not justified. The \\\;&“-‘
judgements of Services Tribunal and Peshawar High Court, Peshawar referred by the
appellants in cases of Mr. Muhammad Jamil and Mr. Abdul Samad & others

respectively are also challenged by this department in Supreme Court of Pakistan and 3
are subjudice. '

Respectfully Sheweth,
PRELIMINARY OBJECTIONS: o e

1. That the appellants have got no cause of action/locus standi to file the instant

appeals against the respondents.

That the appeals are not maintainable. '

That the appellants have presented the facts in manipulated form which

disentitles them for any relief whatsoever. |

That the appeals are barred by law/time.; .

That this Honourable Tribunal lacks jurisdiction in the matter.

That the appellants have suppressed material facts from the Tribunal.

That the appellants have not come to the-Tribunal with clean hands.

That the appellants are estopped to filé the instant appeals due to their own

conduct. L

That the appeals are bad for non-joindet of necessary parties.

0.  Thatthe instant appeals are hit by Section 4(1) (b) (i) of the Khyber
Pakhtunkhwa, Services Tribunal Act, 1874. '

11.  That the appeals are hit by laches. :

N>R W

= O
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‘ON FACTS:

1 Needs no comments / Pertains {o record.
2. Correct. Pertains to record.

3. Upon availability of vacancy in their share, the appeliants were promoted to PMS
BS-17 on regular basis in 2008 and PMS rules were promulgated at that time.
Moreover, as per rules, promotion is always notified with immediate effect.

4. Incorrect. The referred appeals i.e. 612 & 613/2008 were filed by Mr. Muhammad
lgbal Khattak and Mr. Ahmad Khan, who belonged to PCS (EG) cadre. As posts
were available in their share, hence Services Tribunal, Khyber Pakhtunkhwa
ordered to antedate their promotion and the said judgment of Services Tribunal
was also upheld by the Supreme Court of Pakistan. Accordingly, their promotion
was antedated.

5. As explained above.
6. As explained in Para 4 above.

7. Incorrect. The Service Tribunal, Khyber Pakhtunkhwa had only directed to
antedate promotion of Mr. Azam Khan w.e.f the date of occurrence of vacancy in
his share. The said judgment of Services Tribunal was also upheld by the
Supreme Court of Pakistan. As the promotion of the officer was made at the right
time, hence a compliance report has beer.forwarded to Supreme Court of
Pakistan as well as Services Tribunal, Khyber, Pakhtunkhwa.

8. The Provincial Government in consultation;with Law Department has filed CPLA
in the Supreme Court of Pakistan against the referred judgment of Peshawar
High Court, Peshawar and the case is subjudice.

9. The Provincial Government in consultation with Law Department has filed CPLA
in the Supreme Court of Pakistan agairist the referred judgment of Services
Tribunal, Khyber Pakhtunkhwa and the case is subjudice.

10. Incorrect. The departmental appeals of the-(appeliants were rejected as they were

devoid of merit and appellants were not entitled for grant of antedation of
promotion. LA

ON GROUNDS:;

A. Incorrect. The letter dated 27.11.2015 vide which the appellants were informed
about rejection of their departmental app_gélls"_',i:ils‘justified, according to law, norms
of justice and is liable to be kept intact. 3" |

B. Incorrect. The appeliants were appointed to the post of Section Officer on acting
charge basis against the posts falling under initial quota under rule 9(3) of Khyber
Pakhtunkhwa, Civil Servants (Appointment, Promotion & Transfer) Rules, 1989.
No posts were available in their share for,promotion.

C. incorrect. The case of appeliants is not identical to the referred cases of Mr. Igbal
Khattak and Mr. Ahmad Khan as both belonged to PCS (EG) cadre and posts
were available in their share. Their promotion, was antedated as Supreme Court

of Pakistan also upheld the judgment of‘lg'(hlyb'er, Pakhtunkhwa Services Tribunal
in Service appeal No. 812 & 613 of 2008,

D. This department in consultation with LaV\.iijeb?'rtment filed CPLA in the Supreme

Court of Pakistan against the referred‘ihdgmént of Services Tribunal and the
case is subjudice. R

/‘“-"\



F.

e

Incorrect. The cases of appellants are altogether different from the cases of Mr.
Igbal Khattak & Mr. Ahmad Khan as already. explained above. However, the
instant appeals are similar to the casés of Mr. Abdul Samad & others in Service
appeal No. 2640-8/2012 and AppealiNo. 1589/2011 filed by Mr. Muhammad
Jamil wherein relief has been granted to the appeliants by Peshawar High Court,
Peshawar & Services Tribunal Khyber'Rakhtuinkhwa respectively. However, this
department in consultation with Law Department has filed CPLA in Supreme
Court of Pakistan against above mentioned judgments and cases are still
subjudice. S

Incorrect. As explained earlier.

G. The respondents may also be allowed to forward additional grounds.

in the light of the above menti.olned submissions /'facts, the instant

appeals being devoid of merits, legal 'footi.ng and badly time barred may be

dismissed.

.,‘I"

(Respondents No.1&2) ~ .Secretary Finance Department
v+ (Respondent No.3) %ﬂ,

3



BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR.
|

Service Appeal No. 240/2016

;
| 1

Muhammad Naseem VS Govt: of KPK & others

..................
|
i
|
|

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-11) All objections raised by the respondents are incorrect . d
baseless. Rather the respondents are estopped to raise
any objection due to their own condu;ct.

FACTS:

1.  Admitted correct by the respondents as the service record of
the appellant is present in the concerned department.

2. Admitted correct by the respondents as the service record of
the appellant is present in the concerned department.

3. Incorrect. The appellant was appointment .as SO (BPS-17) on
acting charge basis in 2004 which means that post of BPS-17 is
available at that time and according to superior Courts
judgment that if post is available then civil servant should be
promoted on regular base rather than acting charge lpase.

4. Incorrect. The post was also available at the time of promotion
. of the appellant on acting charge basis as the appellant was
promoted on acting charge basis at that time and according to
superior Courts judgment that if post is available' then civil
servant should be promoted on regular base rather than acting
charge base. :

5. Asexplained above. ‘



As explained in para 4 above.

/7. Incorrect. While para 7 of the appeal is correct.

8.  Not replied according to para' 8 of the appeal. Moreover para 8 |
of the appeal is correct.

. | .

9. Not replied according to para 9 of the appeal. Moreover para 9
of the appeal is correct. .

10.  Incorrect. The appellant has good cause of action therefore he
departmental appeal which was also rejected for no good
ground. |

GROUNDS:

A) - Incorrect. The impugned orders dated 01.02.2016 is
against the law, facts, norms of justice and material on
record, therefore not tenable and liable to be set aside.

| B) Incorrect. The appellant was promoted to the post of BPS-

17 on dated 10.7.2004 on acting charge base which
means that post the post of BPS-17 was available at that
time. .

0) Incorrect. While para C of the appeal is correct.

D) Not replied according to para D of the ap;ﬁeal. Moreover
para D of the appeal is correct. . -

E) Incorrect. The case of the appellant is simila;r to the cases
mentioned in para E of the appeal, therefore the app!!ellant
is similarly placed person and also entitled!for the same
relief, ;

F) Incorrect. As explained earlier.

G) Legal.

It is, therefore, most humbly prayed that the abpeal
of appellant may kindly be accepted as prayed forj.

1



Yo | APPELLANT | j

. i - Through: | };

j" | | ( M. ASIF YOUSAFZAL) -
7 : | ADVOCAT&E SUPREME COURT,

v

! ' ( TAIMUR ALTRHA
| ' ADVOCATE HIGH COURT. .

|
|

- |
AFFIDAVIT ‘
|

It is affirmed and declared. that the contents of rejoinder
are true and correct to the best of my knowledge and belief.

|

|
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