| 20.03.2023 : Appellant present through counsel.

Faial Shah  Mohmand, learned Additional };\dvocate General
for respondents present. -

Former made a request for adjournment in: order to prepare

the brief. Adjourned. To come up for arguments on 25.05.2023

before D.B. Parcha Peshi given to the parties.

(Muhamrf4d Akbar Khan) ~ (Rozina Kehman)
Member (E) ' Member (J) -

Yy



28" Nov. 2022 Counsel for the appellant present. Mr. Kabirullah Khattak,

Addl. Advocate General for.the respondents present.

" This case be fixed before a bench of which one of us
(learned Chairman) is not a member. To come up for arguments

on 01.02.2023 before the D.B.

- | ﬂ?é'@‘ | | o
op&‘rtﬁ €
Lt S e .

‘bt
o '
(Fareeha’Paul) ‘ (Kalim Arshad Khan)
Member (E) _ 3 - Chairman
01.02.2023 Learned counsel for the appellant present. Mr. Muhammad

Riaz Khan Paindakhel, Assistant Advocate General for the

respondents present.
Since connected Service Appeal No. 1554/2019 titled

“Muhammad Zahid Vs. Governmen_t of Khyber Pakht_unkhwa

QQ | “through Chief Sécretary Khyber Pakhtunkhwa, Peshawar and two

D aﬁ:‘? - . o
&%ﬁ,;&i?’b& others” has been adjourned to 20.03.2023, thefefore, this appeal is
"G, also adjourned to the said date. To come up for arguments on

20.03.2023 before the D.B.

(FAREEHAQKUL)

(SALAH-UD-DIN)
Member(E) ' Member (J)
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13.09.2022

2nd Nov., 2022

Learned counsel for the appellant pn':—:sent. Mr. Muhammad

_ o
Riaz Khan Paindakhel, Assistant Advocate General for the .

. . |
respondents present. _ |

l
1
|
!

i ) -
Learned counsel for the appelllant requested for

adjournment on the ground that he has not made preparation

for arguments. Adjourned. To.come u;:’la for arguments on

l
|
]
|

':
(Mian Muhammad) | (S
Member (Executive)

—_—

_ alah-Ud-Din)

iiMember (Judicial)
|

i
[
|
|

f
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A Y |
.
L M |
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Counsel fof” thé appellant present.! Mr. Kabirullah®

Khattak, Addl. Advocate General for the resporidents present.

1
)
|
|

Learned counsel for the'appellant see!<s adjournment in
i
order to further prepare the brief. Last opportunity is granted. To
|
|
come up for arguments on 28.11.2022 before theiD.B.

1 o
i .

] O«
|

|
(Kalim A'Irshad Khan)

Chairman
|

(Farecha Paul)
Member (E)

N
b J



12.04.2022

24.06.2022

$°28.12.2021

Due to Winter Vacafiohs, the case is adjourried v‘
to12.. oYy 2022 for the same as before.

~ READER

Nemo for the appellant. Mr. Suleman, Senior Instructor

alongwith' Mr. Riaz Ahmed Paindakhel, Assista-ht ‘Advocate -

General for the resporid'ents present and submitted .paifa-'wise -

comments on behalf of the respondents, which are placed on .

file. -
Previous date was changed on R.eader'Note, therefore,

notice for prosecution of the appeal be issued to the appellant:

as well as his counsel and to come up for rejoinder, if any, as o

well as arguments on 24.06.2022 before the D.B.

b

(Mian Muhammad) - (Salah -ud-Din)
Member (E) . Member J) -

AppeIIant in person present. Mr. Atta Muhammad Law
Offlcer alongwith Mr. Riaz Ahmed Paindakhel, Assustant Advocate -
General for the respondents present.

Appellant requested for adjournment on the ground that "
his counsel is busy in the august Peshawar High Court, Bannu
Bench. Adjourned. To come up for arguments on 13.09.2022

before the D.B,
A . : s

(Mian Muhammad) ‘ . (Sa ah- ua‘Dm)
- Member (E) ‘ : Member (J)
ra



03.08.2021

Apnetign! _eposfteﬁ

)
4

3(—:(;9\":? ?:3 citfeg R
- [

Counsel for the app'ellant present. Preliminary
' l

arguments heard.- !i

Points raised need consideration. The appeal is

!
admitted for. hearing subject to all legal objections

including that of limitation to be determined during full

|
hearing.  The appellant is directed to deposit security

and- process fee within 10 days. Thereafﬂer, notices be
J |

issued to the resporidents for submissi;on of written

reply/cohwments in office within 10 days after receipt of

I
notices, positively. If the written reply/comments are not

submitted within the stipulated time, or extl,ension of time

|
is not sought through written application with sufficient

cause, the office shall submit the file witlh a report of

non-compliance: File to come up for a}rguments on

28.12.2021 before the D.B. |
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29.10.:2(_)20 " Appellant present in person.

~ Lawyers are on general strike, therefore, case is adjourned

to 14.01.202&- for préliminary,hearing, before S.B.

(Rozina Rehman)
Member (J)

14.01.2021 Mr. Ibrar Alam, Advocate, for appellant is present.
In view of the -arguments addressed .at the bar by the
learned counsel re'p'résenting appellant, it is deemed appropriate

to issue pre-adhiséioh notice to respolndents for 14.04.2021,
comr_‘nents

simultaneously, directing them to submit their r '

before S.B.
(MUHAMMA
MEMBER (JUDICIAL)
s "
14.04.2021 Due to demise of the Worthy Chairman, the Tribunal is

non-functional, therefore, case is adjourned to

! efor
Ko 03.08.2021 for the same as before.
Re%t;r



18.02.2020

101.04.2020

e

24.06.2020

20.08.2020

- Appellant in person present and seeks adJo‘urnment as

hlS counsel is not available bemg 1ndlsposed Adjoum
To come up for prehmmary hearmg on 01.04. 2020
~ before S.B..

Member

Due to publie holiday on account of COVID719, the case
- is adjourned to 24.06.2020 for the same. To come up for

‘ :
the'same as before S.B

ST e eader

Appellant in ﬁerson present and seeks adjournment as
his learned counsel is not available today Ad]oumed To

come up for prehmmary hearmg on 20 08. 2020 befo

Counsel for the appellant present.

Former reqﬁests for adjournment as he Has not
prepared the brief.

Adjourned to 29.10.2020 before S.B.

(Mlan Muhammad)
‘Member(E)




. Form- A
Y
FORM OF ORDER SHEET .
Court of - _ . ‘ w b
Case No.- | 1226/2019 ‘
S.No. | Date of order Order or other proceedings with signatﬁre of judge '

‘ proceedings : N

:1 2 3

1. 07/10/2019 The appeal of Mr. Muhammad Saqnb_resubmlttgq_today by Mr.

j Ibrar Ahmad Advocate may be entered in the:Institution Register and put

up to the Worthy Chairman for proper order please.

. REGISTRAR

15 _ . This case is entrusted to S. Bench for preilmmary hearing to be |. ‘
2 vy } lo )1/‘5 1))
(| put up there on S/ 15 ,
o \ '

) JELF . .
egcA‘-“NT CHAIRMAN
S ,

5{ wag .
2e=D8.11.2019 Nemo for appeliant.
Notice be issued to appellant/counsel for
reliminary hearing before'S.B on 07.01.2020.
Chairma
07.01.2020 | Mr. Qamar Zaman, Advocate has submitted

Wakalatnama executed by the appellant in his favour.
The same is placed on record. |
Requests for time to further document the appeal by I
olacing on record the copy of rejection order of
departmental appeal. ‘
Adjourned to 18.02.2020 before S.B.

L\




" The appeal of Mr. Muhammad Saqib son of Niaz Badshah Warder attached to District Jail -
Kohat received today i.e. on 30.09.2019 is'incomplete on the following score whlch is returned
to the counselﬁ fortt the appellant for completlon and resubmlss:on wnthm 15 days.

‘ 1- Memorandum of appeal may be got signed by the appellant.
2- Copies of charge sheet, statement of allegations, show cause notlce enquiry report and

replies thereto are not attached with. the appeal which may be placed on it.
. 3-- Annexures of the appeal are not in sequence WhICh may be annexed senal wise as

mentloned in the memo of appeal.

No 150 /s,

ot./— /o ~ /2019, | ' _ |
- ' . REGISTRAR  *

. ~ SERVICE TRIBUNAL
~ "' KHYBER PAKHTUNKHWA
PESHAWAR.

| Mr. Ibrar Ahmad Adv. Kohat.

Resgeked S,




s ~ BEFORE SERVICE TRIBUNAL KPK PESHAWAR

--------

‘Muhammad Saqib 19"9"& ............. Petitioner / Abpellant"
' VERSUS

- Govt. Khyber Pakhtun Khwa through Secretary Home and Trlbal Department
KPK and others

......

T Respondents e
INDEX. -

S. No Description of Documents - T Annex __Pages
1 Memo of Appeal o B ' 14 ‘
2| Affidavit & Correct Addresses | 56
3 Copy of charge sheet A 7
4 |Statement of allegaﬁon ‘ B 8
5 sﬂéw cause notlce | ' C. ..9, '
6 Enqun'y report and reply D | | 10
7 KPK Service Tribunal appeal No 486/2013 dated 01-09-2015 3 E&F | 11-17
8,’ | Supreme Court Order dated 17-12-2015 | G | 18
9 Mercy Appeal to KPK CM  H 11920
10 Wakalatnama 21

Petitioner / Appellant

Through:
Ibrar Alam Advocate
High Court
&
. Muddaser Jalil
Advocate
District Courts Kohat
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o BEFORE SERVICE TRIBUNAL KPK PESHWAR

Appeal Mo 1086 /1

Muhammad Saqib S/o0 Niaz Badshah warder, attached to District

Jail Kohat e, Petitioner/Appellant -
: fhyber Pakhtukhwa
Sexrvice Tribunal
VS Diary No..&y‘_-i
para 22/ /26/‘]’
1. Govt. Khyber Pakhtunkhwa through Secretary Home and o
Tribal Department KPK

. Inspéctor General Prisons KPK

2
3. Assistant Director for Inspector General prisons KPK
4. Superintendent Circle Headquarter Peshawar.

3
5

. Superintendent Central Prison Bannu. -

e, Respondents

APPEAL U/S 4 OF KPK SERVICE TRIBUNAL ACT 1974
READ WITH SECTION 19 OF THE GOVT. SERVANTS
(E&D) RULES 2011 AGAINST THE IMPUGNED ORDER
OF THE RESPONDENTS DATED 11/04/2019 WHEREBY
THE APPELLANTS HAVE BEEN AWARDED MAJOR
PENALTY OF “REDUCTION TO A LOWER STAGE IN
A TIME SCALE FOR A MINIMUM PERIOD OF 3
Fikadtp—day YEARS” AS WELL AS§ THE INTERVENING PERIOD i.c.
REZ —ew, FROM THE DATE OF I)ISMISSAL FR‘-OI\‘/I' SERVICE ON
=0\4\\p THE BASIS OF AN EARLIER ENQUIRY TO THE DATE
OF REINSTATEMENT - IN SIIRVICE (2-12-2012
TO 20-01-2016) OF THE APPELLANTS WAS

“EIO[E] DDEERE
S ANTEL T O AR

TR
!

.w.xaslgaé/ v
4

8
N
P
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TREATED AS EXTRA ORDINARY LEAVE
(LEAVE WITHOUT PAY)

PRAYER IN APPEAL:

On acceptance of this appeal the i-mpugned order
‘dated 11-04-2019 may please be set aside and the
- intervening .per_iod (12-12-2012 to 20-01-2016) treated
as extra ordinary leave (leave without pay) of the |
appellants may kindly be counted as active service of
appellan'ts along with annual i_ncrement. Appellants
also seek any other suitable remedy which the

hon’ble Tribunal may deem fit.

Respeetfully Sheweth:

The appellants submit as under:

1. That earlier the appellant was -aWarded major‘ pennlty of
“Dismissal from servme” vide order dated 12-12-2012 under
KPK Govt. Servants (E&D) ‘Rules 2011 in the backdrop of .
Bannu Jail break incident occurred on 14/15 April, 2012.

2. That later on, the appellant availed departmental nppeal which
mamtamed the penalty and rejected the’ appeal vnde order:
dated 23-01-2013. | |

3.  That aggrieved from the said. order, the _app‘eliant approached
this forum. The appeal of the appellant was aecepted and the
case was remanded back to respondents vide its Judgment'

. dated 01-09-2015 to initiate fresh departmental proceedmgs |
| agamst the appellant and appellant was to be provnded w1th
meaningful and adequate opportunlty of defence and personal

‘ hearmg Qudgment of hon’ble” Tribunal dated 01-09 2015

|



attached). The same judgment was upheld by Supreme Court
vide its order dated 17-12-2015. | |

4.  That in compliance of orders of this tribunal, the respondents

| .conducted denovo formal proceedmgs against the appellants

vide order dated 23-01-2017 after his reinstatement on 20-0i-
2016. -

5.  That after compléiion of proceeding against the appeilant, fhc
appellant was awarded major penalty of “Reduction to a lower
stage in a time s‘c'ale for a maxim.um period of 03 years”.
Further, the ihtervéning period of appellémt, i.e. from the date
of dismissal from service of appellanlt on the basis of an earlier
enquiry to. the date of reinstétement of appellants in service
(from 12-12-2012 to 20- 01-2016), was treated as extra ordmary

leave (Icave without pay.

6.  That being aggneved from the 1mpugned order of respondents
dated 11-04- 2019 the appellant has approached to this forum
on the following grounds:

GROUNDS:

1. That the order of the reSpondents‘.d'éted 11-04-2019 is baseless

and illegal therefore not sustainable in the eyes of law.

2. That on one hand the appellant was awarded major penalty of
reduction to a lower stage in a time scale of 03 years while on
other hand the period during which the appellaht was
dismissed by the respondents was treated as leave without pay

which is agaihst the law.

3. That the period of ‘dismissal‘(12-12—2012 to -20-01-2016) vide
" order of respondents dated 12-12-2012 was already impugned
and set.aside by this Tribual vide its earlier judgment dated

.



01 09-2015 hence dlsmlssal period cannot be treated as leave

without pay

That this Trlbunal Vlde its judgment dated 01-09-2015 had
lmpugned the order of respondents dated 12-12- 2012 whlch

~ dismissed the. appel]ant as it had not afforded the appellants
- fair opportunity of defence and personal hearing. In such like

- situation, the period of dismissal is not a fault on part of |

N

appellant but only the respondents.

That impugned order'df respondents dated 11-04-2019 is based

on malafide hence liable to be set aside.

Any othe'r grodnds may '»be taken during the course of

~ arguments with the permission of this tribunal.

| " THEREFORE, it is humbly submitted that the instant appeal
" may kindly be accepted and decided in favour of appell‘a’nt as prayed

" Through:
| High Court \
| &
%M—ﬁddaser Ja‘llil.
Advocate

Dlstrlct Courts Kohat
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BEFORE SERVICE TRIBUNAL KPK PESHAWAR

Muhammad Saqib ................ reeerrens +.... Petitioner / Appellant. :
‘ - " VERSUS

Govt. Khyber Pakhtun Khwa through Secretary Home and Trlbal Department '

KPK and others

* | veseceenee 'oooo'ooo Respondents

- CORRECT ADDRESS

PETITIONER / APPELLANT

Muhammad Saqlb S/o Naiz Badshah wardcr, attached to
‘District Jail Kohat .

RESPONDENTS:

1. Govt. Khyber Pakhtun Khwa through Secretary Home and
Tribal Department KPK ‘

Inspector General Prisons KPK ,

Assistant Director for Inspector General pnsons KPK -

Superintendent Circle Headquarter Peshawar

Superintendent Central Prison Bannu.

DR W

Petitioner / Appellant

Thr}ough:"
' Ibrar Alam Adv
High Court

&
it SubualOR ‘
Muddaser Jalil

Advocate
District Co'li,rtleohat
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BEFORE SERVICE TRIBUNAL KPK, PESHAWAR

-

Muhammad Saqib

...................... Petitioner/Appellant

Govt. Khyber Pakhtunkhwa through Secretary Home and Tribal
Department KPK & others

....................... ....Respondents

AFFIDAVIT

I, Muhammad Saqib S/o0 Niaz Badshah R/o Kabir Kalay Sabir
Abad, Karak, do hereby solemnly affirm and declare on oath that
the contents of the instant appeal are true and correct the best of

my knowledge and belief and nothing has been concealed from this

5T

DEPONENT

‘Honourable Tribunal.

Muhammad Saqib
S/o Niaz Badshah
CNIC:14202-3393373-3

— v m— e —
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CHARGE SHEET

I, Abid Saeed, Chief Secretary Khyb:*r Pakhtunkhwa, as competent authority, heie’n
charge you Muhammad Saqib, as follows

That you, while posted as warder at Central Prison Bannu eommmed the following

irregularities: : i

T
\ . !
]

v B | -
You were assigned the duties of Sentry Su:perintendent inside Main Gate on the night between

14/15-4-2012 duly armed but )}ou showe cowardice and failed to ﬁre and confront miﬁtzmts
effectively with the result that there was no enemy loss and the m111tants took full advantage

and succeeded in Bannu Jail break on the above night. Resuitantly, 381 prisoners includir @
I

\ ’ ' I
By reason of the above, you appear to be guilty of inefﬁciency/miscohduct under rule-3 of the

Khyber Pakhtunkhwa Government Servants (Efficiency and Discipline) Rules 2011 and have rendered

high profile prisoners were got released, beside other damages . |

2.

yourself liable to all or any of the pena1t1es specified in rule-4 of the rules 1b1d

You are, therefore required to submlt your written defence within seven days of the receipt of
this Charge Sheet to the Inquiry Ofﬁcer as the case may be.

: 1 i

Your written defence, if any, should rea‘ch the Inquiry Officer within.the specified perivd.

3.
|

4.

i , )
failing which, it shall be presumed that you-have no defence to put in and in that case ex-parte action
| |

shall be taken against you. : _ i
|
5. Intimate whether you desire to be heara in person . i

6. A statement of allegations is enclosed

S W\W
‘ | ;Mg’%("f

(CHIEF SECRETARY)
KHYBER PAKHTUNKHWA
. . |

!
v I

| P

IN

Gi\Anayat Data/ KPK GOVT; SERVANTS(E&D)RULES 2011/D.1 Khan) CHARGE SHEET
1
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" DISCIPLINARY ACTION

I, Abid Saeed, Chief Sccretary Khyber Pakhtunkhwa, as the competent authority , am of
the opinion that warder Muhammad Saqib prescatly attached to High Security Prison, Mardan
has rendered himself liable to be proceeded against, as he committed the following acts/ omissions,
within the meaning of Rule-3 of the Khyber Pakhtunkhwa Government Servants(Efficiency &
Discipline) Rules, 2011.

¥

STATEMENT OF ALLEGATIONS

~ . L.

w
PO - - . g LA B
-~ B Peen o "~ _M""‘"’m ~ - * - - [P NPT PR ':} e

v

While attached to Central Prison Bannu, he was assigned the duties of Sentry
Superintendent inside Main Gate on the night between 14/15-4-2012 duly armed but he
showed cowardice and failed to fire and confront militants effectively, with the result
that there was no enemy loss and the militants took full advantage and succeeded in
Bannu Jail break on the above night. Resultantly, 381 prisoners including high profile

prisoners were got released, beside other damages.

2. For the purpose of inquiry against the said accused with reference to the above allegations, an

‘Inquiry Officer/Inquiry Committee, consisting of the following is constituted under Rule-10(1)(a) of
the ibid rules:-

My. Tankeenn M om

il._ -

i

3. The Inquiry Officer/Inquiry Committee shall, in accordance with the provisions of the ibid
rules, provide reasonable opportunity of hearing to the accused, record its findings_and make, within
‘thirty days of the receipt of this order, recommendations as to the punishment or other appropriate
action against the accused.

TR e - -

ar?

4. The accused and a well conversant representative of the department shall join the proceedings

on the date, tirpE’and place fixed by the Inquiry officer/Inquiry Committee.

ot
ﬂ%

. ~ (CHIEF SECRETARY)
' KHYBER PAKHTUNKHWA

ol
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SHOW._CAUSE NOTICE , {9’6
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I, Muhammad Azam Khim, Chief Secretary, Khiyber Pakhtunkhwa,

as competent authority, under the Khyber Pakhtunkhwa Govemment Servants

Ry
NEAEL TR

(Efficiency and Discipline) Rules, 2011, do hereby serve you, Mr.| Muhammad Saq!b,
Warder (BS-05), Central Prison Banhu, as follows: :

LTl

@ that conseqvent upon the completion of 'i’nquhy‘coududed agaiist you by
the inquiry officer for which vou were given opportunity of hearing by the
Inquiry officer on 25:02: 2017 and. !

(ii) on going through - the fmdmgs and recommendatlons of the inquiry
officer/inquiry committee, the material on record ‘and other connected
papers including your defence before the inquiry officer;-

“* I am satisfied that you have commiited the following
acts/omissions specified it rule 3 of the said rules.

(d)  Inefficiency/ miscq;pduct.

2. As a result thereof, 1, as covnpetent authority, have tentatlvely decided to
La

)

1 . . 4 fM:: L M"h}

mposs upon you ine yvﬁqu._) of £ £ L v
£,

-POMY‘ z;cw)/ci:’ under ruie
=

4 of the said rules. /

3. You are, therefore requlred to show cause as to why the aforesaid penalty

should not be imposed upon you and aiso intimate whether you desire to be heard in
!
person.

4. ~ If no reply to this notice is received within seven days or not more than

fifteen days of its delivery, it shall be pij-esumed that you have no Elefence to put'in and
in that case an ex-parte action shall be ta:.ken against you. |

5. A copy of ﬁnd;ngs of the mquny ofﬁcer/mqulry committee is enclosed
‘1 .
L * f ? Ly ‘Z‘M g i

} \Vr% //
- MR d Azam Khaé
CHIEF SECRETARY,
KHYBER PAKHTUNKHWA
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A7 EGovernnxent of khyber Pakhtunkhwa,
. Home & Trlbal Affairs Department.

No. SO(P&R)/HD/8-4/Bannu_Jail Break/2018/Vol-I: . WHEREAS, Muhamrhad ~Sagib
Warder (BPS-05) of the Prisons Department, Khyber Pakﬁturﬂchwa, was proceeded against
 under Rule-3 of Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules,

2011 for the charges mentioned in the charge sheets served upon him.

AND WHEREAS, the competent authority i.e the Chief Secretary, Khyber

Pakhtunkhwa appointed Mr. Tasleem Khan .(PMS-BS18) Deputy Commissioner Haripur vide .

order No.SO (Com/Enq)/HD/1-40/2012 dated 23.01.2017 for conducting denovo formal

proceedings against the above named accused.

AND WHEREAS, the inquiry officer furnished his findings aécdrding to which
the charges leveled against the above named accused official stand proved.

AND WHEREAS, the competent authority granted opportunity of pe;ifsbnal'
~ hearing to the accused under the rules.

- NOW THEREFORE, the competent .authority (the Chief Secretary, Khyber

Pakhtunkhwa) after having considered the charges, evidence on record, the explanation of the

accused official, findings- of the inquiry officer exercising his powers under rule-3 read with -

Rule-14 (5) of Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline) Ruies, :

2011 has been pleased.to award major penalty of “Reduction to a lower stage in a time scale
for a maximum period of three (03)‘?’€sﬁ'ﬁ'ﬂ-1e above named accused official.

The Cdmpetent Authority -has further been pleased to order that the intervening

period i.e from the date of dismissal from service on the basis of an earlier enquiry to the date of

reinstatement in service (from 12-12-2012 to 20-01-2016) in respect of the official is hereby -

treated as extra ordinary leave (leave without pay).
v

_ Secretary to Government of Khyber Pakhtunkhwa
W : Home & Tribal affairs Department

Endst No. SO(P&R)/HD/8-4/Bannu Jail Break/2018/Vol-I: Dated 11.04. 20]9( o
Cc:- ' :

L. The Inspector General of Prisons, Khyber Pakhtunkhwa, Peshawar. . i

2. Accountant General, Khyber Pakhtunkhwa, Peshawar LU A&
3. PSO to Chief Secretary, Khyber Pakhturikhwa, Peshawar. . ‘:lf-..f—’ N
4. PS to Secretary Establishment, Khyber Pakhtunkhwa Peshawar.

3.

PS to Secretary, Home and Tribal Affairs Department, Khyber Pakhtunkh% R
. District Account Officers concerned. _ _ _
/7/ _ Official concerned. . |\\, -

(@)

" (Maqsmd Hassain)
cQantinn O3 Ffieaw {2, )

@@) BN T

o, e TN ST
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~ Appeal No. L8601

Muhammad Saqib $/0 Niaz Bad Shah, Ex-Warder, Central Jail
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BEFORE THE KHYBER PAKHTUNKHWA /3 1% 2
 SERVICE TRIBUNAL PESHAWAR £ ‘

Bannu, R/O Kabir Kaly P.O Sabir Abad Tehsil & District
KATAK. «vveeeeieerrnenenneeeennns AN PRPS . (Appellant)

W

. Govt. of Khyber Pakhtunkhwa, through Secretary Home and Tribal

Affairs Department Khyber Pakhtunkhwa, Peshawar.

The Inspector General of Prison, Khyber Pakhtunkhwa, Peshawar.

Superintendent Circle Headquarters, Prison Peshawar.

The Superintendent Central Prison, Bannu. _ ,
: (Respondents)

Appeal under Section 4 of the Khyber Pakhtunkhwa
Service Tribunal Act, 1974, read with Section 19 of the
Khyber Pakhtunkhwa Government Servants (E&D)
Rules, 2011, against the Order dated 12.12.2012,
whereby the appellant has been awarded the major
penalty of “Dismissal from Service” against which his
Departmental Appeal dated 27-12-2012 has also been
rejected vide order dated 23.01.2013. '

Praver in Appeal: -

Lo

(%> '/}

On acceptance of this appeal the impugned orders
dated 12-12-2012 and 23-01-2013, may please be set-
aside and the appellant be re-instated in service with
all back benefits of service.

se-subpmitied ro-&09

an'ilod :
?~7/};|F5 r

Resdectfully Submitted:

1. That the appellant was appointed as Warder in the Prison

Department in the year 2010, and was posted in Bannu Prison.
Ever since his appointment the appellant was performing his
duties as assigned to him with full devotion and there was no
complaint whatsoever regarding his performance. '

2. That the appellant while performing his duties in Bannu Jail, in the

mid night of 14/15 April, 2012, a good number of militants (more
then 300) attacked the Jail with heavy weapons, the appellant
along with other jail officials started firing at them, however they
out numbered the security staff of the jail and managed in helping
the escape of certain condemned prisoners from the J ail. They also
damaged part of the Jail premises with their heavy weaponry.
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01.09.2015

titted “Aminuiiah Ve rsus Govemment or Kiyber Pakhturikinva l
through Secretary Ho‘me & T.As Department, Peshawar etc.”, this'
appeal is also dispose'd of'as per detailed judgment. Parties are left’ l
; to bear thelr own costs File be consngned to the. record o 'L
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Date of

| Jjaz Anwar Advocate) and Government Pleader (Mr Ziaullah) W1th

Sheryar, ASJ for the respondents present | . |
2. On the night between 14" and 15 April, 2012 at about 1.30
AM  militants reached in about 25 vehicles of different types and
attacked the Bannu Cerrtral Jail.. The mrhtants were armed wrth

automatic weapons. They broke open the main oute%nd inner gates

using RPG and fired at boundary wall watchtower. Having secured

116.4.2012 constituted a ﬁve numbers enqurry committee headed by Dr.

r
|

382 prisoners to flee and move towards the nearby ping hills in the

Pakhtunkhwa vide notlﬁcanon No. SO(Corn/Eng)/HD/l -40/2012 dated

l
Ehsan-ul-Hag, then Director, Reform Management & Monitoring Umt
Chief Secreta.ry S Ofﬁce, Khyber Pakhtunkhwa The commlttee

-submitted its elaborate report 'comprising of about 19 pages. To make

the findings of this enquiry report as basis for departmental proceedings

Sr.
No. | order/
proceeding
- S - |
2
1 _
L. KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR. i
Service Appeal No. 4842013
Aminullah Versus Government of Khyber Pakhtunkhwa through
Secetary Hom & T.A Deptt. Peshawar etc. -
i. JUDGMENT
01.09.2015 PIR BAKHSH SHAH, MEMBER Counsel for the appeuant'(Mr.

[ .

entrance, they attacked barracks broke open locks by firing and asked '

Frontier Region area. In this incident, the Government of Khyber
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-against the appellants, the' step of regular enquiry was dispensed with

s e e $ N L

i

and the respective competent authorities straight-away issued show|

: ) 1.\
cause notices to the appellants. The appellants belong to various
departments of the province. At the end of the day, the appellants weré

awarded punishment as follows:-

PR, o

S.No. Appeal No. Name Desig Department Punish-  Dateof

nation ment ~ Order

1
'

LA

1. . 484/2013 Aminullah Warder ~ Prisons  Dismissed 12.122012,

t
|
i
i
!
i
|

i
;

2. 485/2013 Mir Liaq Warder | « « o« .
3. 486/2013  M.Sagib . Warder S .
4. 4872013 Ragibaz Warder ¢ Reduction  ©
5. 488/2013 Saved Khan-  Warder “ Dismissed -~ © .
6. 489/2013 M. Ibrar Warder « * ' “
7. 490/2013 Abid Ulléh | Warder « o« “ l
8. 4912013 AsifAliShah  Warder <. :
9. 49212013 Hafiz Mir Warder o “ !.
Hussan Shah | ‘ , '
]0,' ©493/2013 GulMirDali ~ Warder ” ¢ “ 'l.
L1, 587/2613 M. Zahid . Dy.Supdt. « “ ' IO.'I2.20 l;
2.7 1612012 M. Ghulam Section Officer Estab- $5.11.2012
" lishment . .
13. 124472012 Daftar Khan ~ AP.A “ l‘icductionl 17.7.2012
| obpecls E‘
3. The Departmental{[also failed, hence these appeals In v1ew

of common legal issues of these appeal, the Tribunal would like tc'>

~ !

decide all these appeals by'Way of this single judgment. |

4. . The learned counsel for the appellants contended that the
appellants have been VlCl’ll‘I‘llZCd discriminated and made scape-goat for
the reasons that the senior responsible officers like Commissioner etc.

have been exonerated and the appellants at the lower rung of the Iad‘def"
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were punrshed lt was further submitted that the fact ﬁndmg enqulryiwas‘ [.:,,

' general in nature a

nd not specific against the. appellants to ﬁnd thelr

l

faults, which never ﬁxed responsrbrhty on the appellants. However,

i

high ups of the departments concerned 1n order to save their faces by

adopting method of prck & choose targetrng the appellants: Wthh 1s

l"

against the norms of _]USUCG fair-play, equal treatment and treatment in

accordance W1th law and rules The learned counsel for the. appellants

further maintained that no opportumty of personal hearing was proyrded

to the appellants and whrle confronting them with imposition of- majm
{ 1

penalty without any regular enquiry the appellants have been demed '

tted
l

that all the appeals may be accepted in the interest of justice and the

opportunity of defence and proper presentation. Lastly it was submi

appellants may be remstated in service to their original posrtron w.rth

back benefits. ¢ " ¥

!'I
1 . .
. .

5. The learned Government Pleader resisted these ap’pealsl; on
! .

—_ e

l the ground that the competent authority was legally empowered?to have

J’rspensed .with regular enqurry under the Khyber Pakhtunkhwa
e I

Government Servants (E&D) Rules, 2011. It was next subrmtted that in
+e light of the fact finding enquiry, the competent authorlty was havrng
N

dflment materrals in its hands whrch led to the decrsron to . do away
I

with the regular enqurry It was finally submitted that all the appeals

-

being without merits, may be dismissed. ' , :

I

6. We h'we heard learned counsel for the’ appellants and

learned Government Plc’\der for the respondents at length and have

perused the record with their assistance.




7. Copy of the report of the enquiry committee was found in
appeal No. 587/2013, titled “Muhammad Zahid Versus Government of
Khyber Pakhtunkhwa and others” annexed by the respondents with its-

written comments/reply. Admitte_jdly a short cut procedure of issuing

show cause ndtice has been églopt'ed against the appellants. The basis of
S . |

departmental acﬁ_on against'fhe appellants is the fact ﬁngilw.g_ﬁggu_iw.

We have gone- through this-;enquiry report and unable to find that the |-

appellants. The eﬂquiry committee while highlighting Iapsl,es on the part

"t Police Department Frontier Constabulary, Local Army Command C1v11

’ {
T.As Department, Inspecitor General of Prisons and Intelhgencet

‘Agencies had put forth a number of recommendations. It is hardly'toi
say that names of the appellants were specified to be res-ponsible for the
lapses and thus recommehded for departmental action in this enquir'y

report. After a thorough perusal of the record, a big question mark that
. |!
comes before the Trl’ounal would be that in the absence of regul ar

enquiry against the appellants and other, speciﬁc materials agalnst them,

| | |
how the alleged misconduct and inefficiency etc. of a particular

appellant can be assessed? This observation of the Tr1buna1 is relevant

N

when we see that high and responsible officials of the appellants

e

'
!
Iy

in- conflict with findings and. requirements of the enquiry - report.

Moreover, this pick & 'choose and discrimination on its face is also

enquiry committee had speciﬁcally fixed responsibility on the ”
of Vanous departments like Tribal Area Administratibn/FR Bannu,

Adnumstratlon Jail Admxmstrahon, Frontier Reserve Police, Horne &1 -

departments have been _let off and exonerated. This pohcy seems tol(.:be 1

| T




| considered view that! adequate and proper opportunity of defendfe:‘ and} |

" | ANNOUNCED gﬁlg?ﬂ %Zﬁ%ﬁ%’ﬂé ﬁa@ Zi’,’;

against Article 25 of the Constitution of the country. To skip over the

: |
procedure of regular departmental enquiry, the Tribunal is also ?:é the
' g . 3 !
ik

s -

R G

. I’
representation has not been provided to the appellants. s | |

|
-

8. In the light of the foregoing discussion, the proc';edui'e :

adopted and the penalties imposed dgainst cannot be appreciated for

which reason, the "ifribunal is cq‘nstrained to interfere in th'e;:l case. |.

Consequently, the infipughed orders are set aside, the case is rerrlll‘anded

back to the r;zsp'(iecti‘vze respondent/department  to .initiate:f'frjesh B

departmental procee::cliings against the appellants strictly in a_cco;dgrfce

with the law and ;jrules: Needless t6 men;tion that adequa?t;e é'r1_d

meaningful opportunity of defence aﬁd personai hearing be provlil’;_ded to
. ' ‘

the appellants. The concerned appellants are reinstated into service for

the purpose of fresh 'i%lepairtmental 'proceedings. Back benefits etc.d:;)vill_fbe

subject to outcome of fresh proceedings. All the aforementioned appeals

, ' - * ! :
! . . 3 . . 'i M
are disposed of accordingly. Parties are left to bear their own costs. File

i

be consigned to the record room.
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' LT e oF
l’_@_&_a--_i ‘MR..JUSTICE MIAN SAQIB NISAR ‘etz s rs 3 1 o

MR. JUSTICE UMAR ATA BANDIAL -

CIVIL PETITIONS NO.584-P, 585.P AND 591-P TO 601-P OF 2015

(Against the judgment dated 1.9.2015 of the KPK Service Tribunal, Peshawar passed
in S.As. No.1244, 1261/2012 484 to 493 & 587 of 2013)

1. Government of KPK through Chief Secretary, Peshawar etc
© {in C.Ps.584-P, 591-P to 601-P/2015)

2. Chief Minister through Chief Secretary, Govt of KPK Peshawar etc.
(in C.P.585-P/2015)

...Petitioner(s)

" VERSUS

1. Daftar Khan : " ...in C.P.584-P/2015
2. Muhammad Ghulam ...in C.P.585- -P/2015
3. Aminullah : : . ...in C.P.591- P/201 5
4. Mir Laiq ...in C.P.592- P/2()15
. Muhammad Saqlb A ...in C.P.593- P/2015
6. Ragibaz ' © ...in C.P.594- P/QO 15
7. Saved Khan : ' .-in C.P.595-P/2015
8. Muhammad Ibrar ...in C.P.596-P/2015
9.  Abidullah : | ...in C.P.597-P/2015
10.  Asif Ali Shah : -..in C.P.598-P/2015
11.  Hafiz Mir Hussain Shah ...in C.P.599- -P/2015
12.  Gul Mir Dali : ‘ ...in C.P.600- P/2015
13.° Muhammad Zahid' _ ...in C.P.601- P/ 015

. : Respondent(s)
For the petitioner(s): Mr. Waqar Ahmed Khan, Addl. A.G. KPK
(in all petitions) Mr. Shahryar Khan, Asstt. Supdt. Jail
For the respondent(s): Not i‘epresented '
(in all petitions)
Date of hearing: 17.12.2015

ORDER )

MIAN SAQIB NISAR, J.- By virtue of the unpugned judgment of

Lhe ]eamed Serv1ce Trlbunal a de novo inquiry was directed to be conducted

",,,&ga'xm’sthe Lespondents From the facts and circumstances, we find it to be a

, Just1ﬁed or der,as no substanhal question of law of public importance in terms |
" of Ar hcle ’21

p ~.of the-Constitution of the Islan‘uc Repubhc of Pakistan, 1973

ToaAY

has been 1alsed Dtsmlssed accordmgiy

i > o Sd- Mzan Sa le
, Sd/- U q isar, J

L Umar Ata Bandlal J
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Ca'seNo. . ‘ | Dated: __/_ /200 .'PolifccSlation ‘ ”
Offence U/S/Case title. i <4 ' l f
[n Re: |

mWM?L —(‘*Zié % MI‘%ZJ

:

VICRS LSS

Respondent(s)

- 4 A { car K
MY AéYQY A(Am. Sud M. Muddwgheﬁ;ﬁaﬁer cag’d/t

' Advocatc).to be the Advocate for the bebhm"/ %«Y _in the above

mc.nuoncd case, 1o do all thc followmg, acts, deeds and lhmns or any of tllem that i is to say

E
11:7 Toact, appear and plead in lhe '1bove mentioned case in thxs court or any other court in whxch the same

may be tried in the first instance or in L.D. Appeal or u,wcw or revision or execution or any othc. stage

KNOW ALL to which these pu.scnt shall came that Iwe, the uider .u,m.d appoint

2 To present pleadings,appeals,cross-objections or petition fox execution, revision, review, wnthdrawal
compromise or other petitions aflidavits or other documcnts as shall bc deemed neccssary or advisable
for the prosceution of the said casc in all its stages. :

3 To withdraw or compxomasc the said casc or submit to arbitration any dxff'uences or dtspute that shall

arisc touchmg or in any manner rclating to the said case.

4. To receive money and grant receipts there for and do all other acts and things Wthh may be necessary to
be done for the progress and in the coursc of the puo:.ccutxon of the said case..

5 To employ any other Legal Practitioner authorizing him to cxermsc the power and authontles hereby -

" conferred on Advocate wherever he may think fit to do so.; - i

AND I/WE, hereby agree to ratify whatcver the Advocate or lus substxtute shall do in the saxd casc.
AND I/WE, hereby agree net to hold the Advocate or his substltutc 1esponsxble for the result of the said
case in the consequence of his absence from the court when the saxd case is called’ up for hearing. -

"AND I/WE, hcrcby agree that in the event of whole or anypart of the fee agreed b)' me to be paid to the .
Advocate remaining unpaid he shall be entitled to wuhdxaw from the | prosccutxon of thc sald case until
the same is paid.

BN AVELNESS WHERE OF UYWE, !nuc.unto sel my/our lumd (o these presents th conlcnts of which

h uve been explained to and unduﬂtood by me/us, this the @ ‘;Q d'ly 200 L?

&M@etitioneﬂAp};elIant/Plaintiff(s)

IC/DK 657% et ' . , | Defendant (s) |. -

of its progress until its final decision. : T

“re o

ll\}v

(Signaturc or thumb impression) |
Petitioner/Plaintiff/Appellani(s) 7
* -Defendant/Respondent(s) // /-
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Case No. __ ﬁ?atcd: /__1200_ Pollcc Sla‘uon
| | Offtnce Urs/Casetitie. ____—_ romaiy
- In Re: - | . “x | - : . E
mm””"“"d —L‘ﬂlé % M‘!L‘: M@titlonez/Appellant/P]'untx ff(s)
~ VERSES |- S '
/(f)k 467:*. e:t‘c ' ~ _ Defendant (s) |-

Respondent(s)
KNOW ALL to which these present sh

Ml Cinggge that [/we, llu, uncl«.lsmnul. appoint

AL AL /%/m,aééf
‘ MY 446)’4)' A@"”" M /)fy. ﬂ’g M : é,gz, ) M (Thexemafter called the
. Advocntc) to be the Advocate for the - Q f)f)m / %y “in the above

mcnuoncd case, to do all thc followmn acts, deeds apg lhlnns or

any of thcm that i is to say

I:" Toaet, appecxr and plead in 1he above mentioted case in tlns court or any other court in whxch the same -

may be tried in the first instance or in L.P. Ajypeal or review or revision or éxecution or any oth<.. stage |-
of its progress until its final decision. :

2 To present pleadings,appeals,cross-objections o petition for execution, revision, review, thhdrawal A
compromise or-other petitions allidavits or othg, documents as shall bc deemed necessary or advisable .
for the prosecution of the said case in all its sta tges. ;

EH To withdraw or compromise the said case or sthymit (o ar bmauon anymffcrcnccs,or cIis;pute that shall
arisc touching or in any manner rclating (o the ,id case. N

4 To receive money and grant ICCUPLb there Tor ang dg all othex acts and things wh:ch nny be necessary to ;
be done for the progress and in the coursc of the, plObCCthlOll of the said case..

>t Toemploy any other Legal Practitioncr authoriz; :ing him to, exercise the power and authonnes hereby -.

conferred on Advocate wherever he may think f; it to do so.:

AND I/WE, hereby agree to ratify whatever the Agvocate or his substxtute shall do in thc sald case. 3
AND I/WE, hCle/ agree not (o hold the Advocute or his substitute. responsible for the result of the said | -
case in the consequence of his absence from the ¢g ¢t when the'said case is called’up for hearing. - 1
'AND I/WE, hereby agree that in the event of whojg of any!part of the fee agreed by me to be p'ud to the..
Advocate remaining unpaid he shall be entitled to w;lhchaw from the | prosccutlon of thc said case until

the same is paid.

1 FNSVIENESS WHERE OF YWE, hereunto sel MNyy/our h.mcl to these presents the contents of which

ln wve el explained to and under ,loud by mcfus, thig e @ gu day’ g 200 Z_? ;
G A+

: : : - s
- . : . . ¢
R . ' L ‘ : :
B . . . e . K
: ) . : -

| (Smm fure or thumb, unprcss;on)
| Pci1510nc1/PLunntf/ApchnnI(b)
.’

Deft mdan1/Rc:.pondt.m(s) ;’

f i [——
RO !
. .
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¢ BEFORE THE __ HONORABLE = KHYBER!
"+ PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

In the matter of :
Appeal No. 1226 of 2019 |
Muhammad Saqgib ......cccoviiiiiiiiii APPLELLANTI PETITIONER

Versus
1. Govt. of Khyber Pakhtunkhwa through Secretary Home and: Tribal
Department KPK.
2. Inspector General of Prisons Khyber Pakhtunkhwa Peshawar
3. Assistant Director for I.G of Prisons KP Peshawar. |
4. Superintendent Circle Headquarter Peshawar. i
S. Superintendent Central Prison BannuU...............cc.ceues e Respondents

PARA-WISE COMMENTS ON BEHALF OF RlESPONDENTS

Joint Para-wise Comments on behalf of Responde'nt Ne. 01 to 05
are as under:- .

RELIMINARY OBJECTIONS.
i.  That the appellant has got no cause of action to file the .Appeal
ii. That the appeal is not maintainable in its present form.
ili.  That the appellant is estopped by his own conduct. '
iv. That the appellant has got no locus standi to file present petltlon
v. That the present appeal is not sustainable by law and rules and also
barred by limitation. |
vi. That the appellant has not come to the court with clean'hands.
vii. That the appealis bad for mis- joinder and non- joinder of nccessar} and.
proper parties.

Respectfully Sheweth: | | '.

S

REPLY ON FACT:- ’ |

1) Admitted and correct. Due to his gross misconduct and' neghgence, major
penalty was imposed on him.
2) Admitted and correct as his appeal was examined in the light of available

record and rejected in accordance with Law/ Rules.

3) Admitted and correct. A fresh denvo inquiry was conducted and in the
light of that very inquiry;major penalty of reduction to a lower stage in a
time scale for a period of three year was imposed upon him.

4) As explained in Para NO.3 above.

5) Admitted as correct. '
6) The appellant has no locus standi and cause of action t'lo file the subject
appeal.

i
1. Not admitted correct. The order of Competent Authority dl_ated 11-04-2019

REPLY ON GROUNDS:-

is not illegal and unlawful because the appellant was| found guilty of
inefficiency/misconduct because he was assigned the duty of sentry inside

main gate in the night of 14/15-04-2012 during Jail Break He falled tf);

' ’: ‘~. -
i -
E:\lsqee\BEFORE THE H le Khyber pakhtunkhwa Service tribunal peshawar.doc K




fir¢ and confront militants effectively as the appellant was loaded with
weapon. Hence the order of respondents is sustainable, having strong

g

grounds.

As stated is incorrect. The petitioner was previot;sly awarded major
penalty of dismissal from service on 12-12-2012 t‘i.lpon completion of
inquiry constituted vide Govt. of Khyber Pakhtunkhwa Notification
No.SO(Com/Eng)HD/1-40/2012 dated 16-04-2012 comprising 05

members from different Departments. The committee members submitted

‘its facts finding report and appellant was awarded’| major penalty i.e.

removal from service including thirteen (13) No’s government servants of
different department on the ground that due to his miéconduot along with
others, the militants took full advantages and succeeded in Bannu Jail
break and state sustained loss and 381 prisoners weire made their good
escape. But later on the appellant approached to honorable Tribunal
against his penalty which was decided on 01—09-2015| and the appellant
was reinstated into service and also further ordered to initiate fresh
departmental proceeding against the appellant. Therefore in compliance to
honorable Tribunal Judgment/ order (Statement o';f allegations with
charge sheet {Annex-A)) was given on 12-01-2017, denovo inquiry was
initiated against the appellant on 25-02-2017 (A_miéx-.Bi) and a fair chance
of hearing was given to the appellant and the inquiry officer furnished his
findings according to which the charges leveled against the appellant

stood proved. Hence, (Show cause Notice (Annex-C)) was issued and

_ appellant submitted reply to show cause Notice (Annexi-D) which was not

satisfactory. Hence, major penalty of “ Reduction to a loxlgver stage in a time
for a maximum period of three (03) years and the intervening period i.e.
from the date of dismissal from service on the basis of aﬁ earlier inquiry to
the date of reinstatement in service (from12-12-2012 to 20-01-2016) was
treated as extra ordinary leave (leave without pay) impo'lsed vide Govt. of
Khyber Pakhtunkhwa H&TA department order No.SO(P&R)/HD/8-
4/Bannu Jail Break/2018/Vol-I dated 11-04-2019 (Anqex-E). During the
said intervening tenure the appellant had not performéd his duties on
account of his own misconduct, therefore, this does I,not come under
purview of article 13 of Constitution of Islamic Republic of Pakistan i.e.
Double Jeopardy. Hence thu pumshment awarded to the appellant was
purely legal and accordmg to law under E& D Rules 2011 as he proved
himself guilty and did not satisfy the i inquiry officer twice.

. Not admitted correct as in the light of fact finding'inquiry, having

sufficient material evidence on record, the competent authority was legally

empowered under the KPK Government Servants (E&D) Rules 2011 to

E:\lsqeeNBEFORE THE Honorable Khyber pakhtunkhwa Service tribunal peshawar.doc
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4. Detail reply have been given in Para-2 ibid. !

’ |
PRAYER: .

| v

b

|
v .

| e
impose major penalty of “Removal from Service” uponithe appellant along
with other government servants which were set aside by this August

o
Tribunal vide its Judgment dated 01-09-2015 and reinstated the appellant

and inquiry denova was ordered and back benefits etc!}were placed subject
to the outcome of fresh proceedings. |

i

. The order on dated 11-04-2019 of the competent authlprity is according to
KPK Government Servants (E&D) Rules 2011 for the cl'liarges mentioned in
the charge sheet served upon him and he was ,délalt and proceeded

according to said rules and all legal and codal forflnalities were dully

fulfilled during inquiry.

. Further Grounds may be taken during the arguments|| with permission of

Honorable Tribunal. li ,

l
!

It is humbly prayed that on acceptance of these corn'lments / reply the

appeal filed by the appellant may graciously be dismissed Witi|1 cost being devoid

of merit.

2. Inspector General of Prisons Khyber #akhtunkhwa.

h’% |

1. (Respondent No.01) - '

Govt. of Khyber Pakhtunkhwa through Secretary Home and Tribal
Department KPK

{Respondent No.02) |

(Respondent No.03)

P p—

3. Assistant Director for I G of. Prisons KP Peshawar. !

!
(Respondent No.04) i

4. Superintendent Circle Headquarter Peshawar.

(Respondent No.05) ’
5. Supermtendent Central Prison Bannu.
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o BEFORE THE HONORABLE SERVICE TRIBUNAL

In the matter of

Service Appeal No. 1226 of 2019
Muhammad Saqib (Warder)

PESHAWAR

................................... (Petitioner)

Versus : !

1. Government of Khyber Pakhtunkhwa through Secretaryl Home and Tribal

Affairs Department, Peshawar

o & e b

Superintendent Central Prison Bannu.

Inspector General of Prisons Khyber Pakhtunkhwa Peshawar.
Assistant Director for [.G Prisons Khyber Pakhtunkhwa Peshawar.

Superintendent Circle Headquarter Peshawar. !

............................. (Respo:'fldents)

AFFIDAVIT

[ Sulaiman, Senior Instructor/Law Officer, Office o'lf the I.G Prisons

Khyber Pakhtunkhwa, Peshawzir do hereby solemnly affirm and declare/on oath

I
on behalf of Respondents No. 1 to 5 that the contents of thelJoint Para-wise

. . . |
comments submitted by respective Respondents concerned is correct to the best

of my knowledge and belief and nothing has been concealed fron!l1 this Honorable

Service Tribunal Peshawar.

I
|
i
1
i

DEPONENT

| |
SULAI%AN

Senor Instructor/Law Officer
Office of Inspectorate General of Prisons
Khyber Pakhtunkhwa, Peshawar



7, « < " DISCIPLINARY ACTION

p’ 1, Abid \mul Chief Scuuan Khyber l’.:khlunkhw.i‘ us:. th(, competent (mlhnnly am ol
foplmon that warder Muhammad Saqib preseatly attachcd to ngh Security Prison, M‘ud.m

s rendered himself lmhlc to be proc codul npainst, ay he umnmllul the following acis/ omission:

jithin the meaning of Rule-3 4)! the I\hybe: P'zlxhtunkhwa (10vcrnmuu Sctvams(l fficiency AL ‘

Dmcnplnu,) Rules, 2011.

STA'I EMENT OF ALLEGATIONS

thle attached to Cemral Prison Bmmu h'c vas assxgmd the dullub of sumn/'

Supenntendent inside Main Gate on 1hé mght between 14/15-4-2012 duly qrmud but hc o

showed cowardice and failed to fire and confront mlhtants cttecnvuly, with the u.sult'

that there was no enemy- loss and the militants took full advant%e and succuulud in
Bannu Jail break on the above night. Rcsultantly 381 prxsonus including high pmhlo
prisoners were got released, beside other damages.

[ S

“Inquiry Ofﬁcer/Inqulry Commmee, conmstmg of the foiiowmg is consututn.d under Rul c-IO(I )(*1) r\I
the ibid rules:- " N '

o M Tosleen Jcbom,

For thc pmpos«. of mquny against the said .tu,usc.d wuh u.luu\u. to thc abov aliq,atmns an" :

B s s ittt g e it b et 1 e S e .~ e e = ' 4+ ~eam -
11 e S .

3. The Incfuiry Officer/Inquiry Comniittee shall, i in au,ordance with the provisions of* the ibid =

rules, prov;dc reasonable opportunity of hearing to the dCCUSLd rccozd its fmdmgs and mdkc, within’

'thlrty days of the receipt of tlns order, wcommendatxom as to the pumshmem or other appropuata

action against the accused

4. The dt.(.l.l';t.d and a well-conversant repr esentative ol the dqmrinmnl shall jOlI] the, pwuudm

on the date, time und place fixed: by the Inquiry olilou/lnquuy Lommxlteu

ha{‘w&wrl
1214!.90/ ’

- (CHIEF SECRET AR\E')
KHYBER PAKHTUNKHWA

Sy

s

FES A R



L Abid Saeed, Chjef _

Secretary| K, yber Pa khtun khwa,

"as competent althority,
charge yoy Muhammag Saqib, a5 follows: '

hereby

Thay you,

while pdsieqy as w

arder gy Central pyp
irregularitics:

ison Banny cumm'itlcd the 'fd!h_)\v:‘n;:-
You were assigned vthe dutie
14/15-4-2012 duly armeq b

.'eﬁ’ectively with the resujt th

S of Sentry Siperintendeny inside Miiy ¢ . win
e Cowardice and failed 19 fire

at there Wwas o enemy,

Wil il by,
ut you show

and confropg militz:.

ants {ook
| break o-gi the abOV_C'.IfiEl'ght. Resultanl‘l_\‘, 38-1

loss and the m; lit tutl acvantag.
and succeeded in Banny Jai Prisoners ihci_udn:;:
high profile prisoners were got released, beside other damages |

2, By reason of the above, yoy appear to be guilty of inctﬁciency/miscmzdu_cl under ruje-3 Of the ’
Khyber :Pakh'tunkhwa Government Seryanys (Efficiency ang Discipline) Rules, 2017 apg have rendere o
yourself liable to 4] Or any of the penalties spé

ci'ﬁed in nileﬁ of the rules xb;d
3.

You are, therefore re

quired to supy;
this Charge

it your written defence iy,
Sheet to the Inquiry Officer,

as the case may be,

our written defence, it 4py

in seven days of the teceip:

any, should reuchithe Inquiry Officer Within the Specified peric; —
failing which 1t shal be presumed that You have no defence to put in'and in that case €X-parte actj;,
shall be taken against yoy, , ‘ ‘ - ST
5.

6. A statement of allegations ig enclosed.

I

(CHIEF SECRETARY,
KHY g p

/\l\'ll'!'l_H“H{HWA

GMnayul KPK GOVT, SL‘RV/\N'i‘S(i:'&I))KUu;‘

S 201 l/(l).l'i\h.m) VHARGE §) 1
i N

e
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Ny
L e P AR

S SHOW CAUSE NOTICE -
1, Muhamm.ul Azam Klun, Und becxetaxy, Khyber, l’akhtunkllwa
ag  competent authontv undc: the” I\hyber Il’ﬂkhtunkhwa Govornment Servants
'(I Slicieney and Dxauplmu) l\UlLb, 2011,.do hercby serve you Mur. Mulmmm.ul bnqnb,
Vardet (BS-05), Central PI’!SOI‘I Bannu, as follows |
lo (D) that conbequent upon the completion of inquiry (,uuduc‘eu against yuu by .
the inquiry officer for which you were ngen opportumty of hearing by the

_Inquxry officer on 25. 02 2017 and ‘

(i1) on gomg - through the fi ndmgs and recommendatlonb of the inquiry
officer/inquiry committee, the materlal on record .and other connected
papers mcIudmg your defc nce bcforc the i mqulry officer;-

I' am satisfied . that you : havc commlttcd the '_f'ollowin'g
! acts/omlsswns specified i i, -'ule 3 of the Sdld 1ulcs. B |
‘ (d) ' Inemcncncy / mlswnduct . o A S *

Asa 1esu1t thereof, l as Lompetent aulhorlty, have tentatlvclv decided to

S

\

!m'*c“.c 1‘%1. yOou tb “orait" of | ivivowpds i ,:wv;-)/LL unoer rule
J I% ) { e 7&/

4 01 the Sdld rules. o . o 'l o

My,
R

3, : You are, thcrclow 1cqumd to show cause as to why the aforesaid penalty

5houid not be imposed upon you and aiso mt1mate whether you deSJre to be heard in

person,

4, : [f no reply to thls notlce is received w1th1n seven days or- not more than

llllLLll days of its ch,llvcuy it shall hc pn sum(,d (hat- you have no (lc,fcncc to put in and

in that case an cx-parte acllon shall be taken agamst you

Tt

A copy of findings of“the"in‘quiry ofﬁqer/ir}quiry committee is enclosed.

) .
s / . e /

, CHIEF SECRETARY
KHYBER PAKHTUNKHWA
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MY @

S AGAINST MR. MUHAMMAD SAQIB, THE
TED AT DISTRICT JAIL,

17|
Hon’able Chief Secretary, Khyber Pakhtunkhwa was

fficer under Rule-10 (1) (a) of the Khyber Pakhtunkhwa
h was conveyed vide Government of

PROCEEDING
U PRESENTLY POS

DLPARTMENTAL / INQUIRY
LN WARDER, CENTRAL PRISON, BANN
KOITAT.

Backeround:

...... RS - DAL e

he Competent Authority i.c.
o eared to appoint the undersigned as Inquiry O
© v mment Sen ants (Efficiency & Discipline) Rules-2011, whic

ki hor Pakhiunkhwa, Home & Tribal Affairs Department, Peshawar order No. SO (Com/Enq)/HD/
L2412 dated 23.01.2017 with the mandate to inquire into the following allegations levelled against
\ir Muhammad Sagib, the then Warder, Central Prison, Bannu presently posted at District Jail, Kohat
. roleeted in Charge Sheet / Statement of Allegations:-

d to Central Prison, Bannu, he was assigned the duties of Sentry

nween 14/15-4-2012 duly armed but he showed
- aedice and failed 1o fire and confront militants effectively, with the result that there was no enemy

\und the militaus took full advantage and succeeded in Bannu Jail break on the above night.
- unth 381 prisoners including high profile prisoners were gol released, beside other damages.

Ihile attache
woeintondent inside Main Gate on the night be

Proceedings:

in pursuance of the dircction contained in Para-4 of the Charge Sheet, the accused
(e oin’ Mr. Muhammad Sagib his written defense vide No. 1026/W dated 17.02.2017 (Copy attached
esure-A). The accused Officer was also summoned to appear before the undersigned on
CURT gt 09:30 AM for inguiry proceedings. Mr. Abdul Raziq, Assistant Superintendent, Central
v, Bannu also atiended the proceedings as departmental representative  as authorized by
« orstendent. Central Prison Bannu vide letter No. 996 dated 24.02.2017 under the directive of the
. wetor General of Prisons. Khyber Pakhtunkhwa. The accused Officer attended the office of the
ersigned on 25.02.2017.

it
]

+

Qatement of the accused Official recorded who stated on oath that he was serving in
Cwons Department since 2010, was posted at Bannu Jail 02 months before the occurrence, he was
wodas Sentry at the residence of Superintendent Jail, since the residence of Superintendent Jail was
o Watch Tower No. 4 that's why he was posted under Watch Tower No. 4 as Sentry whose
"y aibility was Watch Tower No. 4 & residence of Superintendent Jail while responding the
- tions asked as under (Original questions and answers are attached as Annexure-B): -

Durmg the attack on 14/15 midnight April, 2012 he was
ander Lower No. 4 from 12:00 AM to 03:00 AM for duty with AK-47 and cartridges but he
chowed cowardice as he did not fire on terrorists and even not tried to prevent them outside the
fil as a result the attackers took away high profile convicted Prisoners from the Jail. Due to his
conardice, the State writ could not be cstablished? What is your stance about it?

deployed as Sentry Superintendent

[t is correct that he was on duty from 12:00 to 03:00 AM duly armed with AK-47 with
cartridaes. At about 01:15 AM, the Jail was attacked by the terrorists. He stood at his point.
\vither any attacker came 1o him nor he fired. It is correct that on the night of occurrence Jail
Superintendent Mr. Muhammad 7ahid was at his residence. He does not know exactly as to
when Jail Superintendent, Mr. Muhammad 7ahid came out of his residence after start of firing.
Ue however remembered that Jail Superintendent came out of his house after firing alone and
went towards Main Gate of the Jail. As far as he knows Assistant Superintendent, Jalat Khan
went towards his quarter and during his duty tll 03:00 AM he did not came back. He also
remembered that Jail Superintendent was alone at that time. It is correct that no official

alormed Superintendent Jail about the atiack and after hearing the firing everybody came to
~now that Jail has been attacked.

ould the main gate be seen from the place of his duty, did Warder Ibrar present in picket
Ne. U4 fire” Whether during the emergency one should wait for the attacker to come to him to

v something? Should not armed guards” or constables wherever deployed try to stop the
attackers?
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Did he perform his duty according to provisions contained in sub clauses (d) not to leave Lf’s

post without regular relief upon any pretext whatsoever, (e) not to allow any person to approach
his post after dark, without challenging, (g) challenging on a dark night, on hearing voices or
the approach of footsteps, if he receives no answer, or an unsatisfactory answer, to call the
officer incharge of the picket, or, if necessary, give the alarm, (i) not to allow any person to
crowd around him, (j) if he sees a person attempting to escape, to call on him to stand, and if he
refuses to do so and there is no superior officer present, to fire on the prisoner, provided, he
cannot otherwise prevent the escape, (k) if he is beyond call and has to raise the alarm, to fire a
shot in the air as the signal for alarm and (1) if he.sees any article in or nedr the jail likely to
f‘zfmililate, escape,.or if any unusual incident comes under his observation,. at once report the
matier to the officer incharge of the picket of Rule 1154 of Pakistan Prison Rules? ”

[Lis correct that he did not leave his place of duty. Neither he saw any attacker nor fired because
he could not asses that the Jail has been attacked therefore, he did not fire.

Heard and accepted.

oo

i

. o -
'3?indmas / Recommendations:
i

Under the Pakistan Prison Rules, he was responsible to run the security affairs of the Central
Prison, Bannu strictly in accordance with the laid down provisions but due to his cowardice
approach, he failed to confront the militants.

il duty was 1o remain alert and to confront the attackers.

He could not defend the charge levelled against him as he was having no concrete evidence inl
support of his contention.

~ He was not having the required skil| / expertise to perform this responsible duty.

Déspite duly armed, he did not dare to fire a single shot on the crowd of 150 miscreants, As per
his version, no miscreants come towards him. Despite of severe firing with heavy machine
guns, the accused official took the plea that he was not sure that the Jail had been attacked, fact
rémains there was hardly 150 meter dié‘tance between his plaée of duty and main gate. The

official, in his written reply to the Show Cause Notice admitted that he acted upon sub clause

(d) of Rule-1154 but ignore the other sub clauses (), (&), (1), (), (), () and Rules-1147 (a)
tender all assistance in his power in the management of the prison, the maintenance of order and
discipline amongst warders and prisoners, the guarding and defending of the prison and all

Ve
& ., J'} \' s

- {From the place of his duty main gate or outer side was invisible, He couldn’t say whether Ibrar
ifired from Watch Tower or not. Since his duty was on the Bungalow, therefore, he did not fire.
| . .

persons and property kept therein or belonging thereto against the use of criminal force by any

person, (b) obey the orders of all officers supérior to.him in rank, (c) comply with all rules,
regulations and orders regulating the duties' which he is to perform and the manner in which he
is to perform them. . ,
The charges levelled against the accused official Mr. Muhammad Saqib, the then Warder,
Central Prison, Bannu presently posted at District Jail, Kohat have been proved beyond any~

shadow of a doubt. He therefore, deservers imposition of major penalty under Government of
Khyber Pakhtunkhwa (Efficiency & Discipline) Rules-2011].

(Tasleem Khan)
Deputy Commissioner,
Haripur/Inquiry Officer
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Ce o Mo SO(P&R)/HD/S 4/Bannu Jail Break/ZOfB/VolI " WHEREAS, Muhammad"Saqib
o Wnder (BPS 05) of the Prisons Department Khybm Pakhtunkhwa, was proceeded agamst

undu Kuicd of Khyber Pakhtunkhwa Government Servarts (Efficienc, 7‘ & Discipline}- Rules,

o '“01 1 for the charges mentxonrd in the charge sheets served upon, him.

.i‘s
o

: "-";;:f’;ﬂ‘AND WHEREAS the competent authorlt} 1c the Chief Sccretmy, Khyber
: Pakhtunl&wa appomted Mr. Tasleem Khan (PMS -BS18) ‘Deputy Commissioner Haripur vide,
order NkB s"o (Coi/Enq)/HD/1-40/2012 dated 23.01.2017. for conductmg denovo formal
prorccdmgs agamst thc above named, accused. ‘
- ‘AND V\HLREA‘S the inquiry officer furnished his "'mdmgc according to whic h
the charééé leveled against the above named accused official stand proved.

"AND WHEREAS the competent authorlt) granted oppontumty of personal

'»Hsn

hmmng 1o the actused under the ruleu
‘. - NOW THEREFORE, the compectent authority (the Chief Secretary, Khybcr
PaMnunl\hwcl) after having consxdered the charges, evidence on record, the explanation of the
aces ,ed otﬁcial fmc ings of the i 1nqu1ry officer exercising hls powers under rule-3 read with
Rule- 14 (5) ’c')f Khybcr Pakhtunkhwa Govcmmcnt Servartsa(Efﬁmency & Discipline) Ruk—:s :

2011 h;xs been. pleased to award major penalty of “Reductlon to a lower stage in a time scale -

fora’ maxixﬂum penod of three (03) years" to the above named accused official.

3 ;‘
d.‘

The Coanpetent Authorlty has further been pleased to order that the mtervenmg
‘ permd,a ? from the date of dismissal from service on the baw; of an earlver enqulry to the date of

remslatement in servwe (from 12-12-2012 to 20; 01 2016) in respect of the official is. hereby |

trcated 'wéxtra ordmary leave (leave | without pcw) '

| Secretary to Government of Khyber Pakhtunkhwa
IIome & Tribal affairs Department

The Inspector Gencral of Pnsons, Khyber Pdkhtunkhwa, Peshawau

. “Accountant General, Khyber Pakhtunkhwa, Peshawar 2y .
3. PSO to Chief Secretary, Khyber Pakhtunkhwa, Peshawar. - {5,5' S

4. . PS to: %cretary Establishment, Khyber Pakhtunkhwa Peshawar. RS '
s, | PS to Secretary, Home and Tribal Affairs Department, Khyber Pakhtunkh
A

5 District Account Officers concerned. . ) ﬂ FA & \
=377 ¢ Official concerned. . ' ‘\\;-.._ \ S \'\.\\
N B L T N\
B R o “ =" (Magsood Hass: ain) -

Sectmn Officer (PRI




