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09" March, 2023

Apgelllénvt:alongvyi’glﬁ. his counsel present. Mr. Muhammad
Riaz Khan ‘Paindakhel, Assistant Advocate Géneral for the

respondents. present.

Learned counsel for the appellant sought time for

preparation of arguments. Adjourned. To come up for

.arguments on 10.05.2023 before the D.B. Parcha Péshi given to

the parties. i

<7 Q,

(Salah-ud-Din) (Kalim Arshad Khan)
Member (J) * Chairman
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3rd Nov. 2022 Counsel for the appellant present. Mr. Kabirullah -

Khattak, Additional Advocate General for the respondent.é-

present.

Learned counsel for the appellant seeks adjournment in
order to further prepare the brief. Adjourned. To come up for

- arguments on 16.12.2022 before the D.B.

‘o

(FareeLaul)' (Kalim Arshad Khan)

Member (E) Chairman’

16" Dec. 2022 Counsel for the appellant present. ~ Mr. Naseerud Din

. Shah, Assistant Advocate General  for the respondents
SCANNED ‘ . -

Peﬁzi&;g; present. Mrs. Rozina Rehman, learned Member (J) is on '

leave,.therefore, D.B is incomplete. The case is adjourned
t0 09.03.2023 for arguments before the D.B.

( Fareeh(zill?aul) -

Member(E)



' 16.05.2022 " Counsel for the appellant present. Mr.- Muhammad
%" Adeel Butt, leamned Additional Advocate General for
respondents No.1 to 4 present Mr. Usman Assistant,
representative of respondents No.5 & 6 present and submitted -
application seeking deletion of their names from the panel ofA |
respondents. To 60mé up for reply as well as arguments on
the said application as well as arguments on the main appéal |
on 30.06.2022 before the D.B.

A
(Rozina Rehman) (Salah-Ud-Din)
Member (J) . Member (J)
30)062022 ~ Learned counsel for the appellant present. Mr. Asif Maso"od.Ali

Shah, Deputy District Attorney for respondents present.

Learned counsel for the appellant requested for adjourhment
in order to prepare the brief of the case. Adjourned. To come up for
- ‘arguments on 11.08.2022 before the D.B.

(Rozina Rehman) . (Salah ud Din;)_
_ ' Member (J) . ~ Member (J)
€ -2odo- - | -
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%WVVM—J to 2. )I 2oLy

Resd,



& SANo.8718/2020

17.11.2021 Learned counsel for the appellant present. Mr.
Usman, Assistant alongwith Mr. Noor Zaman Khattak,

2 District Attorney for the respondents present.
The learned Member (Judicial) Mr. Salah-ud-Din is
on leave, therefore, arguments could not be heard.
Adjourned. To come up for arguments before the D.B on

04.02.2022.
. - ‘ . “
(Mian Muhamfad) .
Member (E)
:
04.02.2022 Due to retirement of the Worthy Chairman, the

Tribunal is defunct, therefore, case is adjourned to

16.05.2022 for the same as before.

ﬁ'fﬁ* T T
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7 06.07.2021

P.S

28.07.2021

“Appellant in persbn and Mr. Jafar Ali, Assistant .and

Naseeb Khan, S.O for respondents No. 2 tb 4 alongwith

Mr. Kabirullah Khattak, Addl. AG  for responde_nts
present. , _
Respondents No. 2 to 4 have furnished

reply/comments. Learned AAG seeks further time on
behalf of respondent No. 1, 5 and 6. Learned AAG is

required to contact the said to submit reply/comments

within 10 days in office, positively. In case the requisite

reply is not submitted within the stipulated time, office -
shall put up the appeal with a report of non-compliance. .
To come up for arguments before the D.B on

17.11.2021.

* Chairman =

Learned Addl. A.G be reminded about the omission

and for submission of Reply/comments within eite_nded

time of 10 days.
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05.01.2021 Junior to counsel for the appellant and  Addl. AG for
the respondents present. .
, AfLearned AAG is required to contact. the respondents
and furnish reply/comments on next date posi'tiyely.
~ Adjourned to 17.02.2021 before S.B.
© Chalrman
'10.02:,2021" Junlor to senior counsel for appellant is - present. Mr.

“ .Kablrullah Khattak, Additional Advocate General, for the
respondents is also present. ‘ '

Learned counsel for the appellant submltted appllcatlon

- seeking amendment in appeal, the copy of application be handed

over to the 'learned Additional Advocate General and file to come

‘_'up for reply The learned Additional Advocate General is' required

to have a contact with respondents for subm|55|on of their -

reply/comments on 08.04.2021 before S.B.

(MUHAMMAD ]
MEMBER (JUDICIAL) "

. 08.04.2021 i | Due to demise of the Worthy Chairman the Tribunal is

defunct therefore, case is ad]ourned to 06.07.2021 for the

. same as before

ADER




. 18.(39‘:;2“620 Counsevl for the appellant present.

Contends that the appellant was app‘binted on contract as

Dark Room Assistant on 30.09.1996 in the respondent department.

He continued to serve as such till 16.02.1999, when his service was

regularized but with immediate effect. As the contact service of

appellant was not being reckoned for the purpose of pay protection

“and pension the appellant preferred Writ Petition No.5236-P/2019

before the Honourable Peshawar High Court which was pleased to

dispose of the same on 16.11.2019. The Writ Petition was sent to

,-"‘the departmental appellate a‘uthority for considering and deciding

*

Jl\w,; 3

.. ),f the same as a departmental appeal. Despite, initiation of Contempt
of Court proceedings, the respondents have stiil remained at loss in .
deadmg the matter The |nact|on on the part of respondents has
jeopardized the valuable service rights of the appeliant it was
added.

Subject to all just exceptions, instant appeal is admitted to
regular hearing.. The appellant is directed to deposit Secfprity~ and
process: fee within 10 days. Thereafter, notices be ‘issued to the
' __rrespondents. To come up for writtengrepty/cbrnments on
' 16.11.2020 before S.B. ' |

‘ , : _ s Chairm& .

16.11.2020 Junior to counsel for the appellant and  Addl. AG
| 'alonQW|th Sajid Supermtendent for respondents present

Representative of the respondents - seeks tlme to

furnish __rep{y/com'ments. Adjourned. to 05.01.2021, on

which date the t'e'quisite reply/comments shall positively

Ch& an

. be furnished.
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Court of

Case No.-

Form--A

FORM OF ORDER SHEET

g 7/ g /2020 ‘

S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
. Rafiuliah day by Mr. Lajbar Kh
1- | 28/07/2020 The appeal of Mr. Ra iulia presented today by Mr. Lajbar Khan
Khalil Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please.
REGISTRAK «
2. This case is entrusted to S. Bench for preliminary hearing to be put

up there on e )Oﬂ Rexo

W

CHAIRMAN
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PErrORE THE

SERVICES TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR

Service Appeal No. 2 ;/25 /2020

RAFIUIAN. © oo e APPELLANT
| VERSUS '
Govt. of Khyber Pakhtunkhwa & others. . . . . . RESPONDENTS
INDEX
S.No. Description of Documents | Annex | Pages
1. |Service Appeal " _1-9
2. | Affidavit 10
3. | Addresses of the Parties ) 11
4. | Copy of the Appointment Order A I
5 Copy of Regularization Order dated B 13
) 16.02.1999
6. | Copy of Notification dated 07.10.1998 C 4
7 Copies of' W.p No0.5236-P/2019 and D 15-98
Order dated 06.11.2019 ]
Copies of the C.0.C Petition No.125- E . 94 -3
P/2020 and Order dated 02.06.2020 | = " ...
Copy of the Relevant Rules F 92
10. 'Co‘py of Jl;mdg:rnent dated 09.09.2014 G 33 ~39
in W.P No.1158-P/2014 o
11 Copy of Judgment'dated 24.11.2014| 4 Yo 43
- in W.P No.361-P/2013 ]
Copy of Judgment dated 01.03.2018 WS
12. in W.P No.3221-P/2013 : i
Copy of the Judgment Reported in| _
13. 19012 CcLJ 343 J _5\/ SY/
|_14. |Wakalatnama Q. = 55"

Dated: 28.07.2020 -

Thrpugh :

Advocate High Court

Cell: 0333-9133658
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P 1A .
~ Service Appeal* No. g/7/ g/ 2020

BEFORE THE SERVICES TRIBUNAL KHYBER PAKH’I‘UNKHWAJ
PESHAWAR

r
PR -

. |

.
Rafiullah’ S/o Mugarab Shah Junior _ Chmcal Techmc1an

(JCT), Radrology,) I_—Iayatabad Medmal Complex “(HMCJ,
Peshawar. R R R DR APPELLANT

VERSUS
h Y

1. Government. of Khyber Pakhtunkhwa through Chlef '
|

Secretary, Civil Secretariat, Peshawar '

2. The Secrgtary, Health Department Govt of Khyber
Pakhtunkhwa Civil Secretariat, Peshawar

3.. The Secretary,: Fmance Department Govt of Khyber.
Pakhtunkhwa Civil Secretariat, Pes:hawar

4. Director General Health D1rectorate General Health
Serv1cee Khyber Pakhtunkhwa, Peshawar

5. Chief’ Executlve Hayatabad Medlcal Complex (HMC),

Peshawar.’

6. Senior Manager HR, MTI Hayatabad Med1cal Complex

(HMC), Peshawar. .. .. .- . i . F: . . RESPONDENTS

SERVICE APPEAL U/S.4 OF THE .KHYBER

PAKHTUNKHWA SERVICES TRIBUNAL
 ACT, 1974 READ WITH ALL OTHER
' ENABLING  PROVISIONS  ON THE_.-.

SUBJECT. * i

D:\Faizan DATA\Lajbar Khan Khatit Adv\Rafiuliah Service Appeal {Counting of Contract Service), 2020.docx '
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7.

1

That having no other remedy, the appellant is |

constrained to file the instant appeal, inter alia, on the.

following grounds;

GROUND S:-

A.

That the inaction of the respondents and not counting
their previous services of more than 2 years towards
pay and pension protection is against the principle of

justice, fair play, equity and equality.

That the respondents themselves have admitted that
the appellant has served for more than 2 years on
contract basis-that is w.e.f 30.09.1996 to 15.02.1999,
therefore, the appellant is 1egé_lly entifle'd ‘to all the '-
benefits of ﬁrevidus service towardé pay and peﬁsion

fixation.

That as per Rule 2.3 of West Pakistan Civil Services
Pension Rules, 1963, the témporary and officiating
service followed by confirmation/ reguiarizétion will be
counted towé.rds‘pension and pay protection. Rule 2.3

of Rules ibid is reproduced for ready reference as

. under:

“23 Temporary and officiating service - Temporary and

officiating service shall count for pension as indicated below:-

D:\Faizan DATA\Lajbar Khan Kkalil Adv\Rafiulizh Service Appeal {Counting of Contract Service}, 2020.docx
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()  Government services borne on temporary establishment
who have rendéred mare than five years contiruous
temporary service shall count such service for the
purpose of pension or gratuity; and

(i) Temporary and officiating service followed by

confirmation_shall also_count for _pension or

gratuity.......

(CorY OF RELEVANT RULES IS ATTACHED AS ANNEX “F”).

That this issue was already laid to rest by Hon’ble
Sup‘erior Courts in so many cases, in case titled
“Baghi Shah vs. The Govt. of Khyber Pakhtunkhwa
through Secretary Finance & two others” (Writ
Petition No.1188-P/2014 decided on 09.09.2014). It
was held that the pre\}ious service of employee has to
be counted towards his pay protection and pensionery
geneﬁts.

(Cop& OF THE JUDGMENT DATED 09.09.2014 1S ATTACHED

AS ANNEX “G”).

That the same- ratio was also decided by the Hon’ble
Peshawar High Court in the case titled “Mﬁhammad
Arif vs. The Secretary to the Gout. of Khyber
Pakhtunkhwa ‘I‘ranséort Department & others”
(W.P No.361-P/2013 decided on 24.11.2014). In the -

said judgment it has held;

D:\Faizan DATA\Lajbar Khan Khalil Adv\Rafiullah Service Appeal (Counting of Contract Service}, 2020 docx



. “that the perind served by the Government Servant on contract .
hasis shall be counted towards his pensionary benefits, after
regulation, in accordance with Rule 2.3 of the West Faklstan Civil

Services Pension Rules, {963."
(CoPY OF THE JUDGMENT DATED 24.11.2014 1S ATTACHED

- AS ANNEX “H”).

That a Writ Petition No.3221-P/2013 titled “Sultan

Muhammad & others vs. Government & others”, - . .

decided on 01.03.2018, wherein it was held that;

“the facts as well as the legal proposition involved in this case is
similar to the one a'ready decided by this court in the above
mentioned cases, thereﬁ:re, this court could not take a different

view, therefore, this writ petition is disposed of in the term that
the services rendered by the appellant as contract employees
shall be considered towards their pay and pension.”

(CopPY OF THE JUDGMENT DATED 01.03. 2018 IS ATTACHED
AS ANNEX “I”).

That while resolving the identical proposition of law in
case titled “Muhammad Farooq Us. Engineér in
Chief, ENC Branch, General Headquartérs (GHQ),
Rawalpindi” reporf;ed in 2012 CLJ 343, thc Hon’ble
Lahore High Court has held as follows: |

“Bovernment Servant continususly remaining in service withbut
break would after his regularization have the right that the
period of his service before regularization hé counted towards
his pay, pensmn and promotion.” |

(CopY OF THE JUDGMENT REPORTED IN 2012 CLJ 343 1s
ATTACHED AS ANNEX “J”).

D:\Faizan DATA\Lajba} Khan Khalil Adv\Rafiullah Service Appeal (Counting of Contract Service), 2020.docx



H. That‘, in view of the above referred case lgws on the
subjecf: 'the appellant has not béen -treated in
accordance with law as mandated by_Article—4 of th¢

-‘ Constitution of Islamic' Republic of Pakistan, 1973.' The
appellén£ deserves the same treatmen£ ‘under A-the
principle  of equity, equality and principle of

consistency.

I. That non-counting of the previous service of the
appellant towards pay and pension fixation is violative -

of Article 2A, 4, 25 & 38 of the Constitution.

J. That the appellant seeks permission to advance any

other grounds and proof at the time of hearing.

It is, therefore. most humbly prayed that ‘. on
acceﬁtance of this Service Appeal, the resporident#m_ay
pleaée be directed fo allow the period of his éervicé
before reguiarization (from 30.06.1996 to 15_.02.1999)‘
by counting the same towards his pay v'protegtion and
pensioner benefits. Furthermore, apéropriafe order
may please be issuéd to vdéclare the’ ‘ir_lact.ion' of'th_.e ',
respondeﬁté not coﬁnting lthe.vpl;evious'service (w.e.f.

' 30.09.1996 to 15.02.1999) of the appéllant towards pay

D:\Faizan DATA\Lajbar Khan Khalil Adv\Rafiullah Service Appeal (Counting of Contract Service), 2020.docx,
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protection, pensionery |benefits and promotion as.

| illegal, unconstitutional, éfbitrary and exploitatioﬁ of

the past good service of ?he appellant to meet the ends
of justice, principle of equality or any other rémedy
deem proper, in the circumstances of the case may

" please be allowed.

Dated: 28.07.2020 Advocate High Court
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BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR
Servicé Appeal No. /2020
.Rafiuliah ................................ APPELLANT
VERSUS
Govt. of Khyber Pakhtunkhwa & others ...... RESPONDENTS

AFFIDAVIT

I, Rafiullah S/o Mudarab Shah, Junior Clinical ’I‘echnician_
(JCT), Radiology, Hayatabad Medical Complex (HMC)
Peshawar, do hefeby solemnly affirm and declare on oéth

that the contents of the accompanying Service Appeal are

true and correct to the best of my knowledge and belief and

‘nothing has been concealed from this Hon’ble Tribunal.

DEPONENT

CNIC:/ >/7 o/~ /SN0 9295 "

Cell: 43 by
(:\
/:E (Sl
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BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR
Service Appeal No. /2020
RAFULAR, -+« o+t eeineiiiii....... APPELLANT
VERSUS
Govt. of Khyber Pakhtunkhwa & others. . . ... RESPONDENTS

ADDRESSES OF THE PARTIES

APPELLANT:

Rafiullah S/o Mugarab Shah, Junior Clinical Technician
(JCT), Radiology, Hayatabad Medical Complex (HMC),
Peshawar. B

RESPONDENTS:

1. Government of Khybef Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar. :
2. The Secretary, Health Department, Govt. of Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar..

3.  The Secretary, Finance Department, Govt. of Khyber

Pakhtunkhwa, Civil Secretariat, Peshawar.
4. " Director General Health, Directorate General Health
Services, Khyber Pakhtunkhwa, Peshawar.
5. Chief Executive, Hayatabad Medical Complex (HMC),
: Peshawar. ' ' |
6. Senior Manager HR, MTI, Hayatabad Medical Complex

(HMC), Peshawar. % v

Through

Dated: 28.07.2020 acatefHigh Court

D:\Faizan DATA\Lajbar Khan Khalil Adv\Rafiullah Service Appeal (Counting of Contract Service], 2020.docx
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BETYVER COPY

. OFFICE OF THE ADMINISTRATOR
HAYVAT ABAD MEDICAL COMPLEX, Peshawar

. OFFICE ORDER

Consequent upon the recommendation of the Committee

constituted vide Goxlremment of NWEP, Heaith Départmént Notification

No.SOH-111/8-53/96, dated 07/10/ 1998, the "services of Mr. Ra_t'ilillah S5/0

Mugarab Shah, Dark Room Assistant (BPS-5) are hereby regularized with

immediate effect on the following terms and conditions:-

1.

iii.

iv.

He will be on probation for the period of two years. _
His services will be governed by the prevailing rules of the Go_vt.’ .
for the category of the staff to which he belongs.

If he wishes to resign from service, he will have to ‘submit
resignation in writing one month in advance and will continue to
serve the Covernment, till his resignation is accepted or will
have to deposit one-month pay in lieu thereof.

He will be liable to be transferred any where in NWFP.

sd/-
ADMINISTRATOR
HAYAT ABAD MEDICAL COMPLEX
PESHAWAR

No.2180-54/HMC, dated 16/2/1999.

Copy forwarded to the:-

i
ii.

iii.
iv.

V.

Accountant General, NWFP, Peshawar.

Director General Health Services, NWFP, Peshawar.
Addl: Administrator HMC, Peshawar. - ~
Bccounts Officer, HMC, Peshawar.

Official Concerned.

For information and necessary action.

Sd/- :
ADMINISTRATOR
HAYAT ABAD MEDICAL COMPLEX
PESHAWAR
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| COVERNMENT OF Nw'p

HEALYIL  DEPARTHEN,

f Heshawdr the, 7Q10°1998

Y

: O'rétary{Scfvices),
h. Departrcnt
iv., ‘."'Sec-ﬁ‘.ion Officor=IIL, _ , P

YoHen th Dap;fkmuntn

’7553 HMP Peghawar and shall 7w

& oA

hqc;u-umployuvg whngo pﬂ;’o?MAn¢é '
vnrunﬁ 4 are expectaed to improve thelr .
"d ﬂer ve farther uw*ﬂnsicn in con*rzct. o

thﬁdg.uﬂr are balaw avc aqu and .
sed warning/advice and descrvs

e .

} Hnﬂlth antt.
K‘ aCVMA, healr% Dopit.

(Ar s HIRAMNMADY

SROTION DFFLCE
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NOTIFICATION | ' -

GOVERNMENT OF NWFP
HEALTH DEPARTMENT

Peshawar the, 7.10.1998

NO.SOH-III/8-53/96:- The competent authority has been pleased to

constitute a committee comprising the following:-

ii.

iit.

. iv.

2-

Addl. Secretary (Services),

_Health Department.

Administrator,
HMC, Peshawar.

Deputy Secretary-I
Health Department.

Section Officer-IIi,

- Health Department.

The Committee shall examine cases of contract employees-’ of the

HMC, Peshawar and shall:-'

a.

ENDST. NO. & iJHTE EVEN.

Ll

ascertain those employees whose performance  are
good/satisfactory and deserve to be regularized.

indicate those employees whose performance are aireragé and
are expected to improve their work and deserve further

extension in contract.

point out those who are below average and have been issued
warning/ advice and deserve termination.

SECRETARY TO GOVT OF NWFP
HEALTH DEPARTMENT

Copy to:-

. The Administrator, HMC, Peshawar. .

P.S to Secretary Health NWFP.
P.S to Addl. Secretary(s) Health Deptt.
P.A to Deputy Secretary-1, Health Deptt.

Sd/-
(ALI MUHAMMAD)
SECTION OFFICER (H-III)




BEFORE THE HONOURABLE PDSHAWAR HIGH CO‘ 2

":

'PESHAWAR

writ Petition No.ﬁﬁjéz_le 2019 /

Rafiullah  S/o  Mugaralb shah,' Junior - Clinical -~

a ';Tec,hmuan (JCT),. Rachologjy, Hayafab’id M'édi'ééi

INEY
i

6.
- ('IZ-IMC]: PeShawar. . . . &. ..l o RFbPOND{‘NT‘% e

. AMENDED UPTO DATE).

. (,omplc*( (HMC), Peshawar PRI
- Alla-ud-Din S/0 'Gul qu élwai'l' 'Juhi.r'jf- Clbi'{'lic:-:ﬂ
. T echnician (JCT), - Padlology Hayahbad Medic:sd

) A.-Complr‘\ (HMC] Peshawar.. e PFTITIONFRQ_ o

VFRSUS o

Jover nmcnt of hhybcr Pakhtun} hvn through C_hiel‘

"bocw tary, Civil Sccretarlat Pc<haw
- The Secrelary Health - Dcpdrtment uovt .of'._I'\'h_\_:ln-r'

- 'Pakhtunl\hwa Civil Sem stariat, Peq}la\\ ar

Thc Sccretary Finance Department, (xovl of Iihybr;:;:" :

_A:..l l«.hiunkhwa Civil Seuc.tallat Peshawar. .
'-"'Du"cctor Ccneral Heath Dlrectomtc Gcnclf—tl I-Iéah.ls' '

. Services, Khyber P"Lkhtunkhwa Peshawar. . - |
"".-'C‘hlef Lxc—:cutwe quatabad Medu,al Complcx (HMC)

o Pc%h.—‘m'ar "

Abfmm Nhn'wm HR, MTI Hay alabdd Mcdw'ﬂ C()mph\

WRIT. PE’I‘ITION UNDER ARTICLE 199 OI‘

. THE .CONSTITUTION " OF - ISLAMIC

. REPUBLIC _OF _PAKISTAN, 1973 _(AS

c————zb

EXA MIN E
. . pes ha R o
wp5236 2018 Raﬁullal_n Vs Gow Wit USE 87 PG . war ngh CoUl’t‘ T



: Res_pectfu‘ly Sheweth:

Bucf facts giving rise to. Lhe present petition aré as under;, )

1. That the pet'iticmer's.wvere’ j.nitially a.pp.oin' ted as Dark o

R;o:om- Assistant on - oO 09. 199 affamsi.th(‘ T

X qanctloned posts | thh was up-g ﬂ1adcd as Jumor' .
- Chmcal Techmmans (JCT} in. the year 2005 ancl.l,.,'
) %jnce their .appomtment they are pelfmmmg thmr
A'--'.f'i.'.cl_"utie's upto the .entir_gé sa’uq{acuon of thelr supenor"‘
officers. | ‘

: _'(COPIES oF THE ORDERS ARE AT’I‘ACHI-,D AS ANl\EX’ “A”)

“That the respond ents have, 1eou1a1 1zed the ser\nccs of B

ST

~lhe petitioners v1de Nouﬂcatwn No. SOU IH/ 3/06
dated 07:10. 1998 wtth tmmedtate ef&gﬁ and
conveved to thL pet1t1oners v1de offlce 01ders dated.

_1_640‘2.19‘99. . | e

(Copms oF. '-‘THE:I::R’EGULARI.ZA’I?ION‘ lORDER Am)-

l.I‘ITOTIFICATIONb ARE ATTAC;HFD A8 ANNEX ‘fB”_' &, “C” o
:-'.R_ESP_ECTWELY], ;
3 ‘__”[h’u_ the peuuor\em are céntmuoubl\/ p< rfomunw

their duties upto the- entn‘e sausfact]on of thcu hlch g

‘ ups and have more‘th'm 2 years COl‘ltl act SC“I’\']CCH at

;ATTESTEB““

ul'.‘--m k({'t 3
&»gw’

wpi236 ?.()19 Rafiullah »VS Govt fuIS ‘57 PG
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A - ; EXAMJNER
Peshawar H!gh COurt -



tlu_u credit, 'Wthh wu not count(,d l()\'\dlds {hon

”;'pay and r”pension 131otectlon henc‘c Cc,lUSCd hu**

";'imcmma] Ioss to the’ petltloﬁels

--’lhat the petltloners Wele 1111t1a11y emplovc,d acramsp'lg

: _'duimq without any breqk in thelr SCIV‘{CGS

Lhe sanctloned posts and they wWere pel fcnrmna thcn‘ o

o lhat 1’]8\’1[‘10' 10 oThu 1cmedy thc- ;‘)’@ti'ifj.(‘)n(j:'l's'~Ell‘(t

- constrained to file tlle mqtant writ pc‘tm(m inter dha

on the following grounds;

GROUNDS—

AL

That the 1naat10n of - the r'esponfdeﬁtsJ and not

_rounlma thelr prevzous ocrvmes of morc th'm 2 \ecus c
tc‘)w ards pay anrl pensmn plotu,u'm Is ’_1‘_;'. tmsl thg .

"princ_iple of _]US'LLCC fc;-ur p}ay eqLuty and equdhw

A -That the rc‘spondéhts- thémsel\ es havc Qdmlttcd thru

: he petmonels hdve served 101 more t} an 2 vcms on

.contract  basis that js - wed 30.09. 1996 Lo

15.02.1999, thcrefore the pet1t1oners "ue lcaallv

entilled to 'ﬂl the bcnoflt<: of prevlous §6 r\*u e lmv'u d\' ,

p'w and pen§1011 {1 auon

ATTESTED

. . TEXAMINER ‘
. Peshawar High Court. -

AT w2 o
Sk
wp573620T9 aftull




" "*fi‘h‘_at ‘as‘ per Rule 2.3'}0{ West P'qkista{ﬁ ‘Ci\'r‘ﬂ',Se'wijcesa‘ RN

_'Pcnsmn Rules 1960, m tcmporarv ’md offlu'mn

B "%(“I’Vl(_(' followf*d 1\ ronfnma’uon/ reculdnzatmn \Vlﬂ‘, :

:. 'l;)é.‘gountr,d towards pensmn and p ¥ prot'ect,]on.',

Rule 2.3 of Rules 1b1d is . reploduced for reqd\l

"~ reference as under: -

“2.3 Temporary -and ' offzctatmg
service - Temporary and offtczattng‘--
service "shcil_l count’ for pension’ as

indicated belo w:_-j

(i) Governrﬁent servlces ~‘borné on -
“emporary estabhshment who have' : ;__'
rendered more. than fwe yearsﬁ
contmuous temporary sermce

- shall" count such servtce for the"_.,-l'
purpose of penswn or’ gratuzty,.

and

(ii) Temgora g and ot{iciat g cermce-
f__llowed by con[trmatmn . 11(3_1_1
"also ¢ coun* ‘f persion - _g ‘

grqtuity..~; el

(CoPY OF RELEVANT RULES i ATTACHED AS ANNEX “D7”). -

g _AtTESTE O

: EXAMINE oL
Peshawar High Court




RN

1) "~‘] 11‘at this auo‘ust coulrt has ’111“621-(1\/- i'lS'S"l,i.l(:il("i ‘-or‘c.lcr'é-:'.

""and the pr ev1ous -SC‘I'\LICC has been ccunted towz\l-d\f o

pay and pension protec‘uon in case thled “Bagm

o A.-‘S,hah‘ vs. The Govt of" Khyber Pakhtunkhwa _‘A
--.through Secretary anance &. two m’:hr—'rs” (Wr 1t'

Petttzon No 1188-?/2014 deaded on 09 09 2014)

-[COPY OF THE JUDGMENT ' DATED 09 09. 2014 s

" ATTACHED AS ANNEX _“E”),.

E That the same . ratlo was also dec1ded by~, .t:h'i:s_' -
llonourable C‘ourt n ’Lhe ca%e tnled “Muhammad“lw
k A_‘_-Arzf vs. The Secretary to the Govt of Khyher o

. '-A.-.;Pakhtunkhwa Transport Department & othars } e
""7':';“_(Wrzt Petttlon No 361-P/2013 decrded

-‘-‘24 11. 201 4) In the. sald Judoment 1t h as hc]d
“that the. ' p‘er'i'od' "served "by: 'gﬁhéf
Government Servant on coniract basis
shall be "_counted . towards " his
pensionary benefits, after . regula'tio'n
in accordance ‘with Rule 23 of the_ﬁ

West Pahtstan szll Servtces Penswn -

Rules, 1963 »
- (CoprY. OF THE JUDGMF‘NT DATFD 24 11. 2014
| ‘A_"I‘TACHED' AS ANNEX ‘?F”). v
 ATTESTED

EXAMINER .
'Peshawa;_,H_igh Court ~




B

’lhat a Writ Petition . No 221 P/2013 t1tled ““ultan—

Muhammad & others US. Govet nment & othera o

: deéided on 01.03.2018, wherem 1t was held thdt ;

“the facts_ _as ' well Vas the l.‘Zggia.‘Z”_- E
proposztwn tnvolved in this casc is
‘szmzlar to the one already decnded by";,vf”
this court: m. the above menttoned o
cases, therefore,.thlsl court "could'no-t"_: o
ake a dtfferent vlew, therefore, :thl‘S-: T
- writ petttwn 'is. dzsposed of in the terna:»v,"
that the sermces rendered by the"_ = L
.petttwners as contract e.mploy‘ees shall‘,.-. "

be conszdered towards thezr pay and.'

pensiorn.”

A{COPY OF THD JUDGMENT DATED "611.03.20.'18 s

' ‘ATTACHLD A8 ANNFX “G”)

That while 1e<301v1110 the 1denu(.al propomtlon of ld'\\ '

in Ca%'e titled “Muhammad Farooq vs Engzneer 1n

i

Chlef, ENC Branch General Headquarters (GHQ},- '
:"‘i_;RawalpIndl” reported in 2012 CLJ 31’3 thr% o

L ;"I-.-ion’ble Lahore I—hch Comt hqs held as follov 5 P

-';:,;ATTESTE}.:; I

. EXAMIN R
_?gshawar HIQE(F:Qourt T

wp5236 2019 Rafillah VS Govi full USB £
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“Gover:;lmenf ,'Servcmt . cdnitiﬁu‘oitstly_‘ :
remaining in '.ser-vtce wzthout break g
would after hlS .regularlzatzon have theﬂ
right that the pertod of hts cermce_._;..
before | regularzzatton " be counted.i s
ltowards ‘hi.f;?" 'pay, _ pe_n;e;ipn: and
pro'moti.;a'n'. » | . l |
;.'[C(I)I’Y OF THE JUDGMENT REPOI'QTE.D‘IlI;' 201?CLJ343
. 1S ATTACHED AS ANNI*u “H”) | BTN ‘b |

. H lhat in view 0-1 the (.1bove rc—:felred c%sc I(st"o'h. tlﬁc—:
- sub;ect the petmoners have not been mcate-c’l ilé‘_
PR ‘: . accordance with laV\' as mandated bv Alhcle 4 of i"hé g
'. . Consututlon of lslamic Repubhc of Pahlstdn l‘h
1"Ihe p(,Lmonerq dcect;ve Lhe. same U.c tmcmt un(lm_
thc punuple ol equ'n.y, equahw 'md prmmpi(. r)t"

© consistency.
1

I hat ‘non- (,OLU’IUDO' of the prev1ous ‘»E‘I’VlC""Of
_pC‘LﬂlOl’lCT% TO\Valdb pay and pcnswn fl\dthl’l 1s -

'1;'v101dt1\'c of Ar tlcle 9/\ 4. ’7‘3 & ;:8 o[ th(* (Jonﬁml,uum

cJi. That the petitioners secx pel mvs&.lon 1.u '1("1\"111Ct‘ ’m\

uther g:rou'nds and wmo{ fﬂ thc tlmt: of hcm ing

.@JTESTEQ_

ST e e et Ll i e b

wp5236 2019 Ra




It is, ther‘eforre' fhost .humbly, pra.yed. ﬂn,at, on

ac ceptanc e of ths m it petltlon the respondcnts may’

pleqse be directed 1o allow I'ull p'“ plolec‘tlon an<1~l

- pcnqmnan bencfltc. : of 11‘16 past. ~s‘n’::r-v_1_<:c—: f,w:._e..f.

30.09. 1906 t ]‘3 02 LQQQ to he pe(momr .

' ‘1*1111.h<,rrn01e appropnate wnt md\ ple’t&e be 1esued‘

'.LQ dcdeuc The chuon of the Jespondents nop

‘. counhncr the ple\nous service {w cf 30 09 199(3 Lo.

15. 02 1999) of the pe‘utlonel towards paw plOLS(.,UOD

and pcnsmndr\ boneﬁts as 1llegt1l unconxlltunon(ul .

' -Aai'bit,r_ary‘and explmtqtlnn of the pas! lrood Servic 9 nl -

' l'he petitio.ners to m_eet the ends of Juqnce pr muph

‘o{ equality or any. othcr 1emc~d\' rlecm plOp(I‘ in th(-*

< circumstlances of th(‘ LE]SE may plea% b(. q]}o‘\ ed

Dated: _

- P_c-tition(-;:rsf‘;
 Refiullah - -

- Alla-yd<Din

“Through

" Laj

_,__/09/2019 o Advocate fihﬂh Couul :
wafesTEag“"
".:‘e'sEXAM'NER ’

: ha war H !
. ) Tor v, lgh )
wp_b?.'JG 2019 Rafiviah VS Govi fiall LJSB 57 I’G_ . Court,



CER TIFICAT

s cuuhtd on the msnucuons of my chcnt% H‘l:it']wc:f'sx;n‘fhj“ o

: hke Wut Pctmon hqs ealhei bcen flled by . thc, pmlhorlms,-

2 befofe-tﬁsl Honour able Court regardmg the m@_ maLLer 1-;sz'

LIST OF BOOKS

N

1 Constitution of Islamic Republic of Pal}’i ‘té:w,tw; ﬁr? 3.

5. . Any other law book as.per need.

""""ﬁwaf "&f" Mlpi E-R

Fhullrine
Wi'g w«?-?a':::‘:,'ﬂ

wp5236 2019 Rafiullah V8.Govl full US8 571G



PESHA WAR HI GH COURT PESHA WAR

© 1 06.11.2019

FORM OF ORDI*R SHEET
Date of Qrder.nf Order orother Proceedmgs with Sngnatur; éfJu;lgc B
Proceedings . . C ) P
T - 2
ORDER | Writ Petition No.5236-P/2019

Preseni:  Mr. Lajbar Khan Khalil, Advocate.
for Rafiullah etc., petitioners. "

RERKKIK

OAISER RASHID KHAN, J.-The - petitioners,|

through the instant wril pe'titior_l,have'ask.cd .fc')r.‘thé.

o issuanCe of an ap]jropriate Writ. seekin"g" directions' to

the respondents to- count thcu prewous sch1ce w.e.f:

30.09.1996 to 15. ov 1999 towards pay protectlon and |

'pensmnery beneﬁts,. R

12, At the very outsct lhe learned counscl for the., k

petltxonerq frank_ly submlts that bemg civil qervants the e

petitione‘rs in viéw of the bar comalnedu.undcr Ar-tlcic o
212 of the Coustltutlon of the Islamlc Republlc of ) e

Pakl%tan 1973 cannot scek thelr 1emedy beforc thls

court but mmultaneously 1equests that thls pbtltlon be'

treated as an appeal a nd sent to the, concemed o

departmental authority 1o decide thc same_, Ln e

Accmdmg]y we whlle dlsposmg oi thls wrxt‘ o

petitnon treal it as dn appudl bcfmc the Dlrector -

r— s

= .ATTESTED?” ER
. -;-_-_‘—_—_—F . : ) T .

STEXAMINER - -0 0T
: Peshawar H:gh Court L




L 1- PInnEx

' BEFORE THE HONOURABLE PESHAWAR HIGH COURT
PESHAWAR

C.0.C.No. 22.5@020

In

W.P.No0.5236-P/2019

1. Rafiullah S/o Mugarab Shah,” Junior Clinical .
Technician (JCT),, Radiology, Hayatabad Medical

Complex (HMC), Peshawar.

2. Alla-ud-Din S/o Gul Dad Shah, Junior Clinical

" Technician (JCT), Radiology, _Haya‘tabad Medical
Complex (HMC}, Peshawar.

| . ..PETITIONERS

VERSUS-
1 v Mienzd Vil Aldvosada .

Secretary, Health Department,
Govt. of Khyber Pakhtunkhwa,

Civil Secretariat, Peshawar. FI:ZQTODAY
o ~ Deputy Registrar
2.  Mr. Tahir Nadeem, 13 FEB 2020

Director General Health,
Directorate General Health Services,
Khyber Pakhtunkhwa, Peshawar.

....RESPONDENTS/ CONTEMNORS

£ .

. . AMINER -
D:\Faizan DATA\Lajbar Khan Khalll Adv\Rafiultah C.0.C 2020.docx ) €Shawar High Court -
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PETITION UNDER ARTICLE 204 OF THE

CONSTITUTION OF PAKISTAN, 1973

R/W SECTION 3, 4 & 5 OF THE

CONTEMPT OF COURT ORDINANCE,

2003 FOR_INITIATING CONTEMPT OF

COURT PROCEEDINGS AGAINST THE

'RESPONDENTS / CONTEMNORS FOR.

NOT IMPLEMENTING THE JUDGMENT

DATED  06.11.2019  OF __THIS
HONOURABLE COURT, PASSED IN WRIT

_ PETITION NO.5236-P/2019, AND IF

THEY ARE FOUND GUILTY THEN THEY

MAY BE PUNISHED ACCORDINGLY.

MYl D X A R Y

Respectfully Sheweth: -

1 That the petitioner éought through the said writ
.petition -thev directions to the respondents/ -
contemnors £0 allow full pay pi‘otection and
pensionary benefits of the past sefvice w.e.f.
30.09.1996 to 15.02.1999 and this Honourable
Court was pleased to issue directions to treat ;che;

said writ petii:ion as an appeal before resp'onde'rit'
FILED YODAY AT TEST

, Deputy/Registra
'D:\Falm.n DATA\Lgjbar Khan Khalil Adv\Rafiutiah C,0.C 2020.docx . '1.3 . FEB @QZ.D

Péshawar High Court



&
w

&
No.2 and to decide the same according to law
within a month, vide order dated 06.11.2019, but
the respondents/ contemnors failed to do the .
needful. (CopIES OF GROUNDS OF WRIT PETITION AND

ORDER DATED 06.11.2019 ARE ATTACHED AS

 ANNEXURE “A”}.

5 That while disposing of the said Writ Petition, this
Honourable Court was pleased to issue thé
directions, which are never complied with by the
respondents. For ready reference the operaﬁﬁe'
para of the order dated 06.11.2019 is reproduced

as under: -

“Accordingly, we while disposing of this
writ petition, treat it as an appeal before
the .Director General, Health Services,
Government of Khyber Pakhtunkhwa,
Peshawar and direct him to decide the
same in accordance with law within a
month. The office is directed to send this
petition to the aforesaid authority by

FILE DAY

Deputy Rlegistrar
13 FEB 2020
AR

retaining a copy thereof for record.”

3. That the petitioners have approached th.e-

respondents’ office time and again to seek the

Di\Faizan DATA\Lajbar Khan Khalll Adv\Rafiutiah C.0.C 2020 docx Peshawar High Court.
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-implementgtion of the order of this Honourable
Couft dated 06.11.2019, but they are avoiding thle' |
implementatioﬁ on one pretext 6r_the other. |
4. That respondent No.2 is intpntionéily and willfully
not « implementing the, judgment: of this
Honc}urabl.e‘ Court and today. c&e__n,_ after *the_,la‘p‘se
of.more ‘than three (03) months, they have not
taken a step towards its imple_me;ntagipnj Y

KA o . T t -
L 3 I . 4

S. :That the aforesaid conduct of the respondents/

contemnors amounts to contempt of court and.i IR

.thus through their 1nact10n they have held
. theémS&elves liable to be prosecuted under the

Contempt of Court Ordinance, 2003. .

6. That the inaction/ disobedience of the res-por-lden',t'. i
No.2 toyy,a}“ds non-implementation of the judgment :

o of..'this -Honourable Coﬁrt, has loWered the
'authg)'fity of this court in the 'éyés of pﬁblic"at

FEE?}QDAY .
éputy eﬁtstrar

large in general.

D:\Faizan DATA\Lajbar Khan Khalil Adv\Rafiullah €.0.C 2020.docx
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f. - » . - . . . @«Z can Lt . /’
h L0 West Pakistan Clyil §urviccs Pension Rilos

Note:- No pension shall be admissible to a civil servant who Is dismissed or removed
frum service for reasons of discipling, but Government may sanctlon compassionate .
llowanée to such a-clivil servant, not exceeding two third of the penslon or gratulty 1
which would have been admissible to him had he been Invalldated. from service on

+

the: date of such dismissal or rem ival. : A
, L _ Section-19(  fthe Khyber - .

lakhtunkhwa Civil Servants Act, 1973 . . ’

R CHAPTER —II

' -SERVICE QUA LIFYING FOR PENSION

2L COnditidns ‘of ‘Qualifications — The service of a Government Servant -
does not qualify for penslon’ unless it conforms to the following three
conditions: - ' . - . :

First = Tiie_Sen)lce must be under Government. -

Second — the service must not be Non-penslonable.
ne s m

Third —the service i:ﬁust be pald by Government from the Provinclal Consolidated .
- Fund. L . : S

3

* Note — (1) For the previous service of displaced Government servants which
qualifies for penslon see Chapter ~ VIIL. | o

*Nofe%(Z) :' Setvice  rendered after retirement - on. superannuation "
' pens’ion/retiring penslon shall not count for penslon or gratutity.

2.2 Beglnning: of ‘'service — Subject to. any. special rules the service of
Government servant begins to quallfy for pension when he takes over
charge of the post to whlch he Is flrst appointed. S -

2.3 . Temporary and officiating service — Temporary and officlating service
shall count for penslon as Indicatéd below: -

(i) Government servants borne on temporary establishment who have .
’ rendered mora than five years continuous temporary sarvice shall
count such service for the purpose of pension or gratulty; and

(in Temporary and officiating service followed by confirmation shall '
‘also count for pension or gratulty. ' /

Service In a temporary post on abolitlon of a parmanant post ~ If a
permanent post, on which a Government servant holds a Hlen, % abulished
undet clrcurnstances  antitting him to. got n compensation !mnslnn or
gratiilly, his sdrvice thereaftor in a temporary post undar Government
qualifles for pansion,

N
-

+ Mote (1) and (2) Substituted vide notification No. SO(SR) V-915/65 Dated 6th May,
1905, o ‘ :




BEFORE THE PESHAWAR HIGH COURT, PESHAWAR - |

W.P.NO. 1188.P/2014 {

Baghi Shah S/O Alam Shah (Late)
Village & P.O Urmer Payan,

Tehsil & District, Peshawar
vvvnio.... Petitioner

VEﬁsUS
1. The Government of KPK through Secretary Finance, Civil Secu'etariat," '
" Peshawar KPK. = ' o L g
é. The Accountant General Khyber Pakhtunkhwa, Peshawar_. |
3. Thé Exc;cutive Engineer Highway Division, Peshawar. |

Respondents

.............

WRIT PETITION UNDER_ARTICLE 199 OF THE
CONSTITUTION _OF _ISLAMIC REPUBLIC - OF

PAKISTAN, 1973.

PRAYER IN WRIT PETITION:

On acceptance of this writ petition the office order No.

: Pension-ll/B-312012/W-S/2013-l4 Dated .19.02.2014_may

please be set-aside, and an appropriate writ may please be

issued directing the i'espdndents to finalize the pension

case of the petitioner and he be paid his monthly 'péﬁéibn ' R .

or any other remedy deem proper, in the circumstances of

the case may also be allowed. '




AR o  JUDGMENT SHEET
(1IN THE PESHAWAR HIGH COURT,
i PESTIAWAR

FTH TGS SR ER IR L] M)

JUDGMIENT

AN
Dale ol'ltg;zn‘inu ('W(-! O q -~ JO \_!_:

Responden ;T\\i CArede ~\\\'<- :\‘/‘*'3 Ny M \;"\ia..\-u;({ f’r\\ 'P(P&@}

" Petitioner \‘2'»‘\(}\'\‘; C,\\'(.\\-\_ \__“_“\___\\\__ --Z.'.'L'LL“__.; \\V\\-J\S}{) Yo (\G\\/

~

i****h****w*wnxwww

| NISAR HUSSAIN AKHAN. J. Instant petition has

been filed witls the followinq prayoer:-

“On acceptance of this writ petition,
the office b‘}édor NQ.Pension-H/B-J/201 2-
B/W-5/2013-14/168, dated 19.2.2014
i/ may please¢ bc.'sct aside, and an

L gﬁ S appropriate Wr;:t may please be issucd
dirccti:;g ti?e re;pondcnts to finalize

the pension €asg of petitioner and he AT Y

!
b




- ‘ I
be paid his monthly piension, or any

other remedy deemed |proper, in the

|
; !
circumstances of the case may also be

allowed."”

I
2, Petitioner has averred in his pctition

|
that he was initially appointed,as Cooly ‘on tixed pay

1

"in Highway Division Peshawar on 31,12.1995 and

his service was regularized with effect from 1.7.2008
and uMimately retired on. 6.1.2013 from the
. . |

° . o . |
Government service ,on ai'ttaining the age of

! .
superannuation; that his casle for grant of pension

was processcd but was objc%tcd by thc Accountant
. | .

General office with the plca that the petitioner is not

! P
‘l . )
entitled for pension duc (9 Jack of fulfilment of

: . - .
prescribed length of secrvice as 4 permanent

cniployce. Hc maintajncd tliat his similarly placed

' ' ) I
colleagucs have been exjended the benefit of
’ 1

pension but discriminatory treatment has bean
1

meted out to him, herice (helinstant petition.

|
|




3. Respondents in Para-5  of their

- comments have stated that pensionary benefits are

not admissible to the petitioner under the Rules

becausa he has only faur years, 6ot sl o dayys

Crogular servicao on his creodit, So hy virtuo of Finance

- Department lectter No.BO.1/FD/1-22/2000-09, dated.

\ :
30.7.2008, hc is not ecntitled to the pensionary

benefits.

4. Learned counsel for petitioner argued that
the respondents have wrongly d:'scriininatcd.rhc-
peotitioner whercas -his'similarly placed collcag‘uo_s‘

have been extended the benefits of pension and by

virtue of Rule 2.3 of West Pakistan Civil Service

Pensionary Rules 1963, he is entitled for pensionary

benecfits.

5. Learned AAG vchemently opposed
the contentions of learned for petitioner and argued
that in view of Section 19(2) of NWFP Civil Servants

Act, 1973, he is nct entitled to pensionary benefits,
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| We have scanncd the entire material

available on file in the light ol the arguments of thae

learned counsel for the parties.

7. . .. Admitted facts of the case are that

. petitioner Was initially appointed as Cooly on fixed

pay in Highway Divi'sion,chshawar on 31.12.1995
and hi; services werc rcgu!an’zcc‘! with cffect frorﬁ
1.7.2068, w'dc‘ lNo‘tiﬁcaziou No.BO.iM-ZZ/ZOO?-OO,
d;ated 29.1.2008. Later he was; retired from service,
vide office order No.139/6-E, 'datcd 7.2.2013 with

offect from - 6.1.2013. After cotirement, he filed

to

y

concernecd office of Assistant! Accouniant General

on 18.11.2013, which was prbccsscd, However, it
, .

was returned on the objection of the Finance

Department that petitioner did not have prescribed

fength of service qualifying him for pension and

gratuity on his credii, 'Sp was not entitled for

pensionary benefits, vide their letter No. Pcnsion-l!{\'r
. : - A‘

-
e

y N

.application for pension and gratui,ty” to  the -

| Py amo

N R s
r‘”h C-uﬂ..
LEP 2014

-



N B.3/2012-B /W-5/2013-14/ 168, dated 19.2.2014, The

© petitioner has also raised question of discrimination

in Para-7 of the writ petition and the same has also

not been specifically denied in their comments and

simply stated that since it pertains (o the record,

hence no cornmcts,

8. . ¢+ . To resolve the controversy, Rule 2.3

of West Pakistan Civil Services Pension Rules,

1963, is reprbduced herein below:-

"Tomporary_and_officiating service—Temporary

“and officiating service shall count for pr:nsioh as
indicated belovr:- .
(i) . Government  servanls  bornc 0N
-'rempogary establishment  who have
.- rcndcr9d more than flive lycars
continuous  temporary service shall
. count .sucl,_:'sérvice for the purpose of
pensiyn or:_gratuity; and
(ii) . 'Temporarj/ A.and of!fc}'afing service
followed- by confirmation sha!l also .

count for pension or gratuity.
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placéd are treated alike. The courts , being the
custodian are to safeguard the inalicnable rights of
the citizens as eAshrined in the’ Constititior.

‘Whenever any such infringcticnt  of ,n'g,hl:#. is .
\ , '

brought ta the notice of the court, that is to bc

struck down. Here i the instant ©dsc, since

respondents have not denied discrimination as

averred in the petition, so their act of depriving the

petitioner of “his pensionary bencelits is  not

condonable and is liabla to be struck down.

10, Thus - b}; accepting the instant
petition, the impugned office order of respondents

is set aside and they are directed to finalize the

pension case of petitioner within a pecriod of two

Amonths positively. ) /)’ ////},. . /\
v LA T

' (.(’////\//((7/ /-//’(.’,‘\- (eIt

QGV/ /%a4//k /254'ﬁf"

.t

v \Announced on
"ot g Ppt 2014,
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J\BEFORE THE PESHAWAR HIGH COURT, PESHAWAR:
AN\ ‘

-~

-

SR AVA//Z//C H
Wit Petition No._ 34/ ;'2013 |

Mr. Muhammad Arif (Retd Driver),
Government Driving Training School,
Peshawar. wud 1 ver e a5y

PETITIONER
VERSUS
1.. The Secretary to Government of KPK, Transport Department,
Civil Secretariat, Peshawar. , ) .
2. The Secretary to.Government of KPK, Finance Department, Civil
Secretariat, Peshawar. ' ‘
3. The Secretary to Government of KPK, Industries, Commerce,

Min: Development Labour & Tech: Education Department, Civil
_ Secretariat, Peshawar.
4.  The Secretary to Government of KPK, Establishment
"' Department, Civil Secretgriat, Peshawar. :
- 5. The Director, Transport Directorate, Government of KPK, Civil
AT FES TE Usecretariat, Peshawar. :
. A RESPONDENTS
&jéﬁma‘he out.  emmemmemeees ‘
TlppEcM | | |
_ WRIT PETITION UNDER ARTICLE 199 OF THE "
e . CONSTITUTION OF PAKISTAN 1873 A5
AMENDED UPTO DATE.

" RESPECTFULLY SHEWETH :
Brief Facts giving rise tq the present petition are as under:
1. That the petitioner jo'i,ﬂned the Government Driving Training -
School on 1.2.1987 and retired from service on 31.01.2010 on
attaining the age of superannuation (60 YEARS), Thus, the
Y petitioner has 23 years ‘service at his credit.  Order of
[} ’\\'\K,l’slqw{v - ~ Retirement and Granting LPR are attached as Annexure-A and

B.

" 2. That ,after retirement, the pension papers of the petitioner
- were prepared and submitted, but those are still not finalized




JUDGMENT SHEET

X . PESHAWAR HIGH COURT, PESHAWAR

JUDKHALDEPARTMENT*

Wit Petition No. 361-P/2013

Jl_]DCI\’IFZNT
Date of lwm’in;;........‘....-.....24‘.I PO '
Petitioner(s). ly /‘//)CMN-Acfmmca/ Y o Sertts iy 5,«// Actves
Respondenit 5‘). [,?] ./.%f‘. .M(Z’.ff./[ /J/vrm-{/; ‘/)/’7[7/’ - |

YAHYA AFRIDLJ.- Muhammad Arile the’
petitioner, secks the constitutional jurisdiction of
this Court praying that

wIt is, therefore, miost Jrumibly prayed
that on acceptance  of This Worir
- Petition,  the inaction of  the
respondents is finalizing his pension
case wid not granpting pensionary
benefies ter- the petitioner for his 23
L yeary rondered  service, s s
constitutional, wnlwfid, itlegal,
without  lawful  authority and
violation of the Honorable Supreme
Court's directions. Thc respondents
may furrl;‘ur please he directed 1o
finalize the pension case of the
petitioner ; and 10 grant the

A ﬁﬁg ESTED . pensionary benefits to the petitioner
o AREMINER without -“f;,!)' Surther delay: Any orlfur
: Bjeﬁiuv@t High Cour . : remedy, ol specifically prayed for,

- : 1 8 DEC 2014 : may dlso bc yranted in fuvour of the
L ,'m!ifiunn:}é’. -

Ry P2 T

it sacaniries » 30200 SR OV AR MTREE TR DR
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o - : 2 In essence, grievance of the petitioner s that
] " e ., Wt N '
/ ' - the respondents  did not fndlize his pension casc,

for 23 years and retired from service on 31.1.2010

after attaining the age ol Superannuation.

~

3. . AL the very outsety fTearned cousul tor the

petitioner statad that the issue involved herein has

degpite the facty that he has served the dcpunrrwnL

already been Jecided Iy this Court on 90,2014 W

Baght  alal S =

finvm Shah's ease (Writ Petition” N 1 1BR-

p/2014). The elevant ‘ponibn of the said judgment

g

' jsas undert

Wy resobve the Controversyy, Rude. 2.3 0f
West Pakistan Civil Scrvices Penxion
Rules, 1963 15 ru;.:rmluccd frepein below:
' Lanmporary and officidiiny.
seryvices Temporary and
: officiuting service shull cotnt
. . por In'us'l'uu as i
’ (i) Governnien! servanis horie.
: o . _ o ‘ on temporary establisinnent
i ' who have rendered  more
than five years cominnons
oo ' : remporiry service  shall
- AT STED ' count such serviee for the
;'&x ?MNER L plu_rpr)‘se of  pension  OF
moshawar High Court Lrafaing and
‘4 OVDEC 2014 (if) Temparary and officiating '
- servicd _{}rl/rm'(_'ll hy
confirmation shall — alse

I‘(Ii(‘ll'l'l’.

T ‘ . ol Jur Cpensivnar

a S gratuifye

It is manifest from v ihid Rule
that ow ._n"n-:[uf/'ur_r amd officiating
gervice shall be counted for pension
cred gru'lf{!(y. s eluborated in
cub-rule(iy . that . five | yeary,
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IN THE P

Date of hearing: - 01.03.2018

Petitioner(s): yﬂﬁléﬂlﬂ"‘/fﬂ?{v

JUDGMENT SHEET

Writ Petition No.3221-P/2013

JUDGMENT

ESHAWAR HIGH COURT PESHAWAR
JUDICIAL DEPARTMENT

Respondent(s): gawf—&%w“ AT LT

AT AL -

ek hhe®

IKRAMULLAH KHAN J.- Petitioners

have

filed instant Constitutional petition for issuance of an

appropriate writ with the following prayer:-

2.

year 1990 and onwards by the Political Agent,

ot ek,

In essence,

“On acceptance of this writ petition
the non-counting of previous service
of the petitioners towards pay
protection and pensiandrjy_ benefils
by the respondents may be declared
as illegal, unconstitutional,
arbitrary and exploitation of the
past good service of the petitioners.
The respondents may Jfurther please
be directed fto. give full pay
profection with pensionary benefits
of the past service rendered by the
petitioners to .meel the ends of
© justice and principles of equity. Any
other remedy which this august
court deems fit and not specifically
prayed for that may also be awarded
in favour of petitioners. " :

petitioners’ were appointed in the

Bajaur




2

Agency as Prinéiphl' Teachers, Miniéterial Staff and

Class-IV emp!oyecs in the Bajaur Pubhc Schoo! and .

College with the condition that they would be allowed

pay scales and other allowances admissible to a Cwﬂ
Servant in Ba)aur Agency Latcr on, the Bajaur Public
School ahd qulege was taken into supervns:on and
controlﬂ b.y the Federal Government and services of all -

the employees appointed by the Political Agent, Bajaur

" Agency on contract basis were made regularized vide

ﬁotiﬁcation iésued by the Govemor‘s Sccretariat,
Khyber Pakhtunkhwa Peshawar on March 28, 2013..
In para-4 of the Nonﬁcatuon, it has been held that all
the eligible in;cu'mbent teachiﬁg and non-teaching staff
witl be adjuste;d against the regular sanctio_ned posts on
merit cum set;iority in service in the respective scales
and categorie:s. As the petitioners were eligible to be
regularized, as such, they were adjusted on regular
newly created posts with 1mmed|ate effect vide order
dated 20.5. 20[3 however the. previous services
rendered byithe petitioners were not counted ‘towards
their pay aqd pension by the respondents, hence, the
linsta'nt ﬁit'betition.
3. . Learned éounsél . for pctitiopcrs

contended that though the services of petitioners were

regularized since 2013 but the rcspondems have denied




e
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!
the benefit of protection of pay and pensionary benefits
to the pctitioneré on the sole ground that the previous
i . '
services rendered by them were on contract basis, as

such, it could not be counted towards the length of

their service, which act of respondents is against law.
|

4 : On‘thc other hand, learned counscl for

respondents'éo;tended that the ée,rvices of petitioners
were not eithe.r on contract or adhoc basis, but they
were appointe{i by the Political Agent, therefore, the

{ . -
period of sew}ccs rendered by the petitioners in the
concerned Sch:ool could not be counted towards their

|
pay and pension, etc.

5. We have heard learned counsel for the

parties in lighf-[oflaw and available record.

6. | ll"he first appointmeni orders of the
petitioners rcvieal't.hat though Athey were apbointed by
the Political; Agent, Bajaur Agency but on the
condition that the petitioners will receive ‘all the

: | .
benefits and aJlowances admissible under the rules to a

Civil Scwanl.: The Notification issued by the worthy

Governor, Kﬁyber' pakhtunkhwa itself reveals rather
) f

admitted thergin that petitioners were on contract basis

and their se;rvices. were regularized. Rule 2.1 of .

. Chapter-11 (Servicc Qualifying for Pension) of Civil

——— e
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Servants Act, | 1973, prescribes conditions  of
qualifications for pension, which read as:-

Rile 2.1. Conditions of .o B
Q:ualiﬁcnﬁons.-The service of a ' . "
Gpvemment Servant does not qualify

for. pension unless it conforms to the

following three conditions:-

First:- The Service must be under
! - Government.

Second:- The Service must not be
" non-pensionable.

Third:- The service must be paid by
’ Govemment  from  the
Provincial Consolidated

Fund.

|

i _
Note- (1)  For the previous service of

: displaced Govermment
Servants which qualifies for
pension see Chapter-VIL. -

et

Note- (2)  Service rendered  after
i retirement on
. superannuation pension /
retiring  pension shall not
count for pension of
gratuity.

1. The abovementioned rule admittedly shall be

applied to tl?c case of petitioners as they were
-appointed onithe conditions applicaﬁlc to thé Civil
Servants. Th1§ court in Writ Petition No.1188-P/2014
titled “Bagh; Shah Versus The Govt. of KPK
through Seéretﬁry Finance, Peshawar and two

others, decided on 9.9.2014 has held that :-

«The Courts, being the custodian,
are to safegija:d the inalienable

" rights of the citizens as enshrined iD




5

the constitution. Whenever any such
infringement of rights is brought to
the notice of:thé court that is o be
struck down. Here in the instant
case, since respondents have mnot
denied discrimination as averred in
the p_etition, so their act of depriving
the petitioner of his pensionary
benefits is not condonable and is

liable to be struck down.”

8. - Slimiiarly, this court while resolving the
identical |pr.oposition of law _in case titled
“Muhammad Aril‘ _Vcrsu§ The Seccretary to
Govemlﬁent of KPK,‘ Transport Department,
Peshawar and ofher" decided on 24.11.2014 has

held ’: “that _the_period served by a_Government

Servant on contract basis shall be counted rowards his

pensionary. benefits, _after_regulation, in accordance

wz'fh Rule 2.3 of the West Pak;'stan Civil_Services

EA24 0 SACIANEAS S s

Pension Rules, 1963. " _

9. Likewise, in case titled “Myhammad
Farooq Versus Engineer in Chief, ENC Branch,

General Headquarters (GHQ), Rawalpindi reported

as (2012 CLJ 343), the Honourable Lahore High

Court has held as follows:-

“Government Servant continuously
rernaining in service without break

would after his regularization have

a0t Ve

,"<



o,

‘t'h_e right that the period of his
service "b'efore regularization be
counted towards his pay, pension

and promotion.”

10.  This Court has decided a.number of Writ

Petitions through its consolidated judgment dated
22.6.2017 delivered in WP No0.3394-P/2016 has - .

“held: “that_the_person selected for appointment on ‘

contract basis and thereafler his_regularization, the

. period served as a contract emplovee shall be counted

towards his pension, pay and promotion, efc.”

11. The facts as well as the legal propesition

involved jn this case is similar to the one already
decided by this court in the above ,mcnfioncd cases, ’
thereforé, this court could not take a different view,
thercfare, this writ .petition is disp“osc'd of in thé‘ term
that the services rendered by the petitioners as contract
employees shall be considered towards their pay and

// //f?ﬂﬂ/

“pension.

Announced. EW
Dated: 01.03.2018 .
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" Civil Law Iudgments (2012 CLJ) Vol
~Muhammad Farooq v. Engineer in Chief, ENC Branch
Rauf Ahmad Sherkh J (Rawp.) - ‘

| 344

(a) Government servant---

' Government servant contrnuously remammg in serwce .
! wrthout break would after his regularrzatron have the rrght that - ,

'j towards hrs pay,
Competent authorrty would " act -illegally by not ¢
service before- regulanzatron towards pension of petmoner
i} High Court acceptin
.respon
regularrzatron towards hrs pensron o

(b) Constltutron of Pakxstan, 19’73—-- '

s

: "st

23

L bad for non—_;omder or mis
rule 9, Order I, CPC

4

4
il

‘1

.r

] ‘, © Ibrd---",___' '
i

3 t barred when appo
: his service would be governed by erl Servants Act, 1973 and

L' tules framed the_reunder

Tbid—

l.when penttoner s tight to equal treatment guaranteed under

d'Art 25 stood mfrmged and it 1s proved ofn rec

petrtroner was not- treated equally
ality before law guaranteed under

P
b, fundamental I’lEh‘ of equ

the perrod of his service ‘before regularlzatron be counted .~ .
pension and promotron but not semorrty e
ountirg” "

g - writ - petition - with direction - to

dents to count service rendered by petmoner prror to his
(P 347 348 349);

N,

- Att. 199 Writ petttron ﬁled under Art, 199 wouldtnot be
~]omder of partres as. provrded in
(P 348) .

' Art 199 Wrrt petmon under- Att. 199 would not be -
intment letter of petrt:oner did not show that

(P 347) ;

Arts 199 212 Bar under Art: 212 would not apply “;-v‘:"'iemployees -80° his fundamental rtght as gllaranteed der =
under -

ord that{
in accordance w1th

)(XXH Crvrl Law Judgments (2012 CLJ)
Muhamrnad Farooq v. Engineer in Chief, ENC Branch
Rauf Ahmad Sheikh, J. (Rawp. )

. Muhammad Ramzan Khan for petmoner
; Sardar Maqbool Hussam, Standrng counsel

ORDER

is'pay and pensron be declared as ﬂlegal and they be drrected

orked as Qil Engme Drrver and hrs servrce was upto the

ark & satlsfactron of his - supenors He was gwen

any order. It was contended that.Sher Zaman and Musaddaq
fhalrd whose servrces were also regularrzed like the, servrces
the petitioner; were grven the benefit of addrtron of the

'_‘-pensron but in his case-the said benefit has been wrthheld and
2" such - he’ has ot been treated equally with the satd

¥ %;;ﬁgrtlcle 25 of the Constrtutron of Islanuc Republrc of Pakistan,
73 has been. 1nfrmged With . these averrnents an order as
e stated above has been prayed for SRS

345

b hUF AHMAD SHEIKH J ---The petmoner has -
rayed that inaction on part ‘of respondents to consider-the .
ervice rendered by him w.e S 17.2. 1979 to '8.5.1987 towards -

consider the same for the above-menttoned purposes It was
tated that” the pentroner was appomted as Casual Labourer-‘i
ndet the reSpondents on 17.2. 1979 and throughout hrs servrce .

,;.appomtment fetter on 27.4. 1987 but his prevrous servrce was -
not counted towards pay and pension .so e, made repeated o
trequests from’ trme to time but the respondents did not acce t“
‘his genuine demand wrthout giving any response and passrrfg :

se .
rvice rendered’ prior to regulanzatron towards pay and o

<2, The resnondents contended fhﬂf the netitian wae nat .

Mmoo

——

o
o

[




346 Crvrl Law ludgments (2012 CLJ)

Muhammad Farooq v. Engjneer in Chief, ENC Branch’
Rauf Ahmad Sheikh, J. (Rawp.) . ,
'non-jomder of necessary parties; that the same is .not
maintainable | under Article 199(3) of the Constitution of

' Islamic Republic of Pakistan, 1973; that the petitioner was |

"appomted as casual labourer (RTE) in 1987 so his salary and -

pension would be detenmned from the date of joining the 5 ;
2.1979 was ™ X

setvice; that his prevrous appomtment w.e S 17
purely of casual nature so the same cannot be counted towards
pension and pay as the same is not venﬁed from the Audit and
pay bills; that the petitioner, was ‘informed through letter dated

©20.7.2009 that his’ request cannot be acceded t@ and other
points mentioned by hrrn were also repelled;
.the persons mentioned in the petition was different from that of
the petitioner, who was casual labourer appomted on a pro;ect
and that under ‘the rules, he could bave not been given the’
benefit prayed for. . g

K

3.. The leamed counsel for the petmoner has rerterated

the above contentions and vehemently contended that the

petitioner had continuous’. service to his credrt w.e .

17.2.1979: that there was no-break in his service and he has |

- performed the dutigs satrsfactonly throughout his career; that

no doubt the seniority cannot be given to him w.e S 17.2.1979 A

but he is entitled- to pay ‘and pension beneﬁt for the perlod
prlor to his regularrzatron ‘as was given to other employees,
who also started career as casual labourers but their services
were subsequently. regula.rrzed ‘In support of the contentions
rareed reliance is placed on 2005 SCMR 100 and 2002 SCMR

574.

4. In the commients the respondents‘ ~have contended
A that the petition is barred under Article 212 of the Consnruuoﬂ

.

A - RPN Y el I -.J,.,_, e,

"Z
[N

Vol

that the case of .

.‘ o . PR

o Civil Law Judgments (2012 CLJ) 347

i Mihammad Farooq v. Engineer in Chief; ENC Branch
) Y Rduf Ahmad Sheikh, J. (Rawp.)

-‘-.'x L )
ii T]{' of lslamrc Repubhc of_Pakistan, 1973; that the petruon is uot_
B in proper form and the Federal Government ‘could have been

. impleaded only through Secretary to the Government of
-Pakistan Ministry of Defence: that the petitioner cannot take
benefit of the services rendered as casual’ labourer on‘a -
project;. that Sher Zaman, cetc. were . working - against ,.

. permanent posts 1$0 after regularrzatlon they .were grven the
beneﬁt of the previous service- and that the petitioner was a.

' darly wager prior-to, regulanzatron of his servrce so can claird
benefit for the 'said perrod ’

¢
‘3»-

2, ¢
B
por
L

)‘

AONT'S
'

5. At the outset the learned Standmg Counsel has

,, conceded that the service “of the’ petrtroner is governed by the
f.% ¥~ Civil Servant§ Act as was clearly mentioned i his appomtmem ‘
R t L fetter Annexure “H” but contended that he had performed his
ﬁ’, '; - duties as casual labourer before regulanzatlon of his service 0
§ { he cannot take benefit of the service rendered as CL. Thejf
;—'m o appointment letter does show that his, servicé would be -

Governed by -the Civil Servants Act) 1973 and rules made,
there-under so the petition is not barred under Article 199(3) -
of the Constitution of Islamic Republrc of Paklstan, 1973. 1t is

- " |an admitted fact that he has been performmg duties regularly‘

" w.ef: 19.2,1979. This fact is fortified from the employmem'
e - RO certificate - Afinexure’ “E” {and certificate” Annexure “D” Itis
f “ ’ not denied that he has beed regularly and contmuously
v ;. - workiag wie.f. '17.2.1979. Shef Zamasi son of Gul Zaman,

who was' also workmg ‘as casual fabourer (RTE) was
regularrzed w.e.f. March,.1987 and admittedly - hé has been
- given beneﬁt of his previous servrce rendered prior to-
regulanzatron If' the - Government ‘servant’ without break
contmuously remains in service then after regulanzatron he has

R
' .
A o .- .
REFTs

TTETAY M g e e

3 s
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348 - Crvrl Law Judgments {2012 CLJ) , L Vol.

Muhammad Farooq v. Engineer in Chief, ENC Branch "
‘ 'Rauf Ahmad Shezlch J. (Rawp )

© * |the right that the same be counted towards pay, pensron and
promotion but not for semorrty In this respect reliance is )
Alplaced on 2002 SCMR 574. The learned Standing Counsel has .~
vehemently ‘coritended that Article 212 of the Constitution of L '

Istamic Republic of Pakrstan 1973 the writ petmon is not
maintainable and the petitioner should seek. remedy before the
Federal Service Tribunal: It is . proved.-on - -record that the

-view of letter dated 20.7. 2009 but even, on re]ectron of this

: agamst respondents ‘Nos. 1 and 2 ie the authority -and

. appellate authority in his case It is an estabhshed law that the * o
techmcahnes should fot hamper the course. of Justlce ‘and may

not be used to create hurdles in way of administration of

pentxoner was not tieated equally- with Sher Zaman, who was -

. placed under similar crrcurnstances 80 . his nght of equal

" ltreatment- as provrded under Article 25 of the. Constitution -

- Istands” 1nfrmged and” he can mvoke the Constltutronal S
Jurrsdrctron of this Court It is not demed that respondents are .
..the. 'éhthorrty and appellate authonty of the’ petmoner o
Accordmg to him he has’ been makmg requests time and again ‘.

but they have shelved the apphcatlon without passing- any" -
order although this contention’ appears to. be 111-founded m.': e

.. |request, " he has cause of action. No- petltlon is bad for' mrs-,": S
" {joinder ; and non-joinder of parties as provided under Order I,
~ g|Rule 9, CPC The concerned authorities, who were competent -
'~ lto pass approprrate order in accordance with law, had failed to-
perform their duties so the petrtroner rrghtly opted to ﬁle a
petmon agamst them. It is true that under section 79 of CPC,
_ the . Federal Government can sue and be sued as Federal
Government of Paklstan through Secretary of the Government N
~ but in this case the. petitioner has confined his grrevance'_i

XXXI - Civil Law Judgments (2012 CL) - - 349 .

Muharnmad Farooq v. Engineer in Chief, ENC Branch
Rauf Ahmad Shezkh J. (Rawp )

substannal Justrce The petmoner who has otherwrse proved

" that he has been treated with discrimination and has illegally -
.~ been depnved of the benefrt which is due to him. for spotless

and contmuous service of '8 years prior to his regularization

should not be hon-suited and’ his petrtron should not be"
knocked down for techmcal reason.i.e. form of the petition. In

this respect reliance is. placed on 2003 SCMR 318. For: ‘the
foregoing reasoiis, the petition is accepted and respondents are
directed to count the service rendered by the petrtloner prior to
his regularrzanon as has been done i in Gase of Sher Zaman etc

and all beneﬁts be grven to lnm rn the like manner

Wnt Is ed

2012 cu. 49

K Entry Oper tors after due proces won.d ‘be entitled to BS-11

“as allowed to othér Data Entrv/Oneratars. RS-11 rannnt ha
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Refillah

BEFORE THE HONORABLE KHYBER PAKHTUNKHWA |

SERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO. 8718 OF 2520

.............................................................................. Appeiiant

Govt. of Khyber Pakhtunkhwa and others.........c..ooooovninnc Respondents

Respecifully Sheweth:

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO 1TO4

Preliminary Objections:-

H
L.

That the Appellant has got neither cause -of action nor did locus standi to file

the instant Appeal.

{

2. That the Appellant has filed the in-stam Appeal just tp pressurize the
respondents. ‘ : |
3. That the instant Appeal is égainét the pre\}ailin g Law and Ru %es.
4. 'That the Appeal is not mamtamable in its present form and also i in the prescnt
circumstances of the i 1ssue | s ‘ o
5. That the Appeiiant has ﬁxed the mstant Appeal wzth ma}a ﬁc e inténtidn? hence
~ liable to be dlsr'ussed TR P o :
| 6. That the Appellant ha:; not come ‘fc the Tnbunai w1t’ ieén h?ands“
7. That the Appeal is time barred. S
8. That the Honorable Tribunal has no J umsdxctxon to adj udmate upon the matter.
9. That the instant Appeal is bad for 1ms-30mdc1 of unnecessarzf and non-Jomdci
of necessary parties. o 4
ON FACTS: R
1.

(@)

In reply 1o Para No. 1 it is submitted that the Appeliant was appointed as Dark

Room Assistant on contract basis and not on regular basis. The post of Dark
E N .

Room Assistant has been re-nomenclatured as Junior .Cliinioalf Technician
Radiology on 25/08/2006 and not in 20085.

é

\‘;

. In reply to Para No. 2 it is submiitied that services of the A;ppe:ﬁan’c has been

regulannd w.e.f. 16/02/1999 by the then Administrator, HMC Peshawar

service/pension ete.

Pertains to record, hence no comments.

. Incorrect. The contract services at their credit cannot be counted towards regular

S P e

. Correct as per orders of the Honorabie Peshawar High Court, Peshawar. The Writ

. - ., . E ~
Petition was considered as Departmental Appeal. The Petitioner was called for

i
¥
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ST i

personal hearing on 28/04/2020 and the case / appeal ha: been regretted being not

covered under the rules (Annex-A).

. Incorrect, as already explained in Para-A of the Grounds.
7. Needs no comments being formal.

ON GROUNDS:

A. Incorrect. The Appellant is not entitled for counting of his previous contract
service for pay & pension.

B. Incorrect, the Appellant is not entitled for any benefit of his contjfactual services.

O

Incorrect, detailed reply has already been given in preceding parés.

!

. Incorrect, the Judgment referred in this para has different facts l’fence on the basis
of this Judgment the Appellant cannot be made entitled for pay protectlon

As per preceding para.

i

Detailed reply has already been furnished in Para-D. ;

: . , ]
Incorrect, as in preceding paras.

Incorrect. The Appellant has been treated in accordance with law, & rules.

H

S

Incorrect as already explained in preceding para.

J. That the respondents seek;pegm_itsgjqp to "a.d:du{ie: other grgi};nds ddring arguments.
PRAYER: B AT S
1t is therefore humbly prayed that on accvptance of the comments,‘; the ii}$tant

Appeal ofthe: Appellant may Very -gr oust be dxsmlssed wﬁh costs

‘Secretary to-Govt. of *- 7y
Khyber Pakhtunkhwa Health Depart
Respondent No.i02

Secketary mt of

Khy er Pakﬁtu hwa Finance Department
Resp ndent N
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DIRECTORATE GENEI
KHYBER PAKHTUNKHWA PESHA

All commun i;c;ucmq Sheuid e Addressed to'7 hn Direcior
Health Services Peshawar and not to anv official Ly name
" Cifice Ph 1 091 - 9210269Exchangs = 091~ 9210187, 091 - 92101906 nx | 091 - 9210230

i}ﬁ ZS W REER

'WH'ERAS,_MI". Rafiullah Clinical Technician [Radiole gy

and Mr. A Vddm Chmical Technician (Radiology) attc‘ahed o HMC
}?eshaviiar filed writ peti ?L on before. The Peshawar High {jourt Peshawar
- f

for counting grant of 02 _ye rs-Adhoc sérvice to ward pension and pay.

And WHEREAS, the Peshawar High court Peshawar

ith law,

3
- And WEREA S, both the above petitioners were personaliv
R , ] ]
rmsre& onn 28.04.2020 and 111f01m themn that the requesttis not covered
Lo | - e o
T C th ':equest .oi' the abvve pe tit 1oners *)cz the
DIRECTCR GENBRAL H
SERVICES, KP, PESHAY
& f?"‘ s"f f /:9, ~ . i L i
No. /780 =& & BV Dated Pesh. The 2~ /2020
. e _ {
Copy forwarded to the:- i
01 Hospital Director, HMC MTI Peshawar. :
Gz, Assistant Director (dit } DGHS KP Peshawar. ;
a3, DA-concerned, DGHS Khvber Pakhtunkhwa Pe
For information and necessary. action. 1‘
DIRECTO TERAL HEALT,
3 Fory TMACOLT AT [
/C ERVICES ,h,r’ PES hA_--Jr‘a.}/.gf//

3
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Preliminary Obiect'ions'j =

-

BEFORE THE K

(HYBER PAKHTUNKHWA SERVICE

TR

QIBUNAL PESHAWAR

inRe:. | -
Appeal No.8718/203
RafiUllah .......cooes b, ceivenr.Appellant

~ Govt. of KPK and oiﬁ’ers ...Respondents

COMMENTS BY AND ON BEHALF OF RESPONDENT NO.5-6

P
-

Respectfuliy Sheweth P

1.

That the appeai

b

8

ot competent in its present form.

w.._,o_'j =

2. | Thét the appe!lent has concealed material facts from this
hon’ble Tribunall! '
3. That the appellétf\t!r is estopped by his own oon’duci to file the
- _instant appeal. - ' :
That the appella nt has not come to this hon’ble Tribunal with
" cleanhands. | *
5.  That the appeal !S false and frivolous, entitling the replying
. . respondents to specral compensatory costs.
~ ONFACTS:. | L
1. That the appellant.i\}vja's ap_poihted in the department of Health
Gov.tof KP. l '
2. That the appellant i :s an employee of D.G Health Govt. of KP and t

is a Civil Servant/ Gc'wt Servant and not an employee of HMC.

That HCM is an auto,bomous body, whose employees are not Civil
Servant and cannoj §i_nvoke the jurisdiction of the respected

Service Tribunal.

'r 5

That -HMC has no! role in commumcatmg the pension of the

appellant as itis not I|ts domain.




5. That the appellant’

i

l;sieggneved from the respondents No.1 to 4

and appeal was order filed before the D. G Health, Govt. of KP.

It is, ‘_there
kindly be deleteJ

I, do hereby
contents of accomg
~and nothing has be‘

I

-é .
fore, prayed that HMC (respondent No 5) may .

i from list of respondents

S Respo dent No.5-6
l Through :4

Mansoor Tariq
Advocate, Peshawar

N

AFFIDAVIT
jafffir.m and declare on oath that the

f:a‘nying comments are true and correct
=n concealed from this Hon’ble Court.

Deponen

(-
1




A,

BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR
Misc. Application No.______ /2021
In Service Appeal No.8718/2020
Rafiullah. . ... ..... ... T, AperéANT/ APPELLANT
| VERSUS
Govt. of Khyber Pakhtunkhwa & others. . . . .. RESPONDENTS

APPLICATION FOR SEEKING PERMISSION
FOR ADDING/ INSERTING/ AMENDING
ADDITIONAL PRAYER/ GROUNDS IN THE
ABOVE MENTIONED SERVICE APPEAL.

Respectfully Sheweth:

1. That the above mentioned Service Appeal is pending
before this Hon’ble Tribunal which is fixed for today i.e.
17.02.2021 for written reply/ comments of the

respondents.

2. That the circumstances of the case also revéals that the
'applicant/ appellant is entitled for consideration of the
contract period/duration to be counted towards his
seniority besides his pay protection pensionery benefits
and.prom“otion, therefore, this prayer/ground may also

be considered as integral part of the main appeal.

3. That the above mentioned additional relief / ground was
left inadvertently and there is no bar on amending the
instant appeal or asserting/inserting of any additional

ground.




.~

concealed from this Hon’ble Trlbun }

4. That the relief asked for, in the instant application is by
virtue of operation of law and this Hon-’ble Tribunal has
ample powers to coneider the additional prayer of
applicant/ appeliant keeping in view the facts and

circumstances of the instant case.

5. That the additional relief sought for is necessary to be

considered in the best interest of justice.

6.  That since the applicant/appellant is still serving and

therefore this extra relief arose out of this situation.

It '. is,. therefore, most humbiy prayed that on
acceptance of this application, the apphcant/ appellant
may please be allowed to amend the main serv1ce
appeal and insert the additional prayer/ ground thereby
counting the previous contract service of the applicant/
appellant for the purpose of seniority as well as for the

kind consideration of this Hon’ble Tribunal.

Dated: 17.02.2021

AFFIDAVIT

I, Rafiullah S/o Muqarab Shah Junior Cli‘nicall Technician

(JCT), Radiology, Hayatabad Medical Complex (HMC),
Peshawar, do hereby solemnly affirm and declare on oath
that the contents of the Application are true and correct to
the best of my knowledge and belief and nothing has been




