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+28.04.2023 Junior to counsel for appellant pfeSent counsel. g

" Muhammad Jan, learned District Attorney for respondents t
present. |
, L
]
Learned Member Executive: (Mr, Muhammad Akbar Khan) is on |
K&bgh\ég-ﬁ@‘i leave, therefore, case is adjourned. To come up for arguments on |
15.05.2023 before D.B. Parcha Peshi- given to the parties. |
|
5  (Rozina Rehman) |
. : - Member (J)
*Mutazem Shal* . :
]
i
i
|
]
|
i
|




4" Nov. 2022 La'wye'rs are on strike today.

To come up for arguments on 15.12.2022 before the
D.B. Office is directed to notify the next date on the

notice board as well as the website of the Tribugal.

_‘ | (Fareeha Paul) | (Kalinﬁ Arshad Khan)
Member(E) Chairman..
15.12.'2022 ~ Due to general strike of the Bar, case is adjourned to

27.01.2023 before D.B. Office is directed to notify the next date

on notice board as well as the website of the Tribunal. =

!

| C )
(Fardéha Paul)

; (Rozina Rehman)

FE : Member (E) : Member (J)
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12.01.2022 DUe':td" n’oﬁ-a\'/ailébil'i'ty“ of the concerned DB, the case is
| adjourned to 25.04.2022 for the same before D.B;

BT Y

25t April, 2022 Junior to counsel for the appellant present. Mr.

Kabirullah Khattak Addl. AG for the reépondé'ntsbresent.' '

Junior to counsel for the appellant réquested for

adjournment on the ground that senior  counsel is not

available today. Last opportunity Ais' granted slejett to

cost Rs. 5000/-. To come up for arguments before the.

D.B on 09.06.2022.

a

7 ,
(Fareeha Paul) Chairman
Member (E) '
17" Oct., 2022 Counsel for the appellant present. Mr. Kabirullah Khattak,

Addl. AG for the respondents present.

Learned counsel for the »appellant requests for

adjournment in order to further prepare the brief. Last opportunity

is granted. To come up for arguments on 04.11.2022 before D.B.

( | :

(Kalim Arshad Khan)

(Fareeha Paul) . Chairman -
Member(E) o '

!\\



09.06. 2022
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30.08.2022

P

15.09.2022

Nemo for the appellant. Mr. Muhammad Adeel Butt,

' Additional Advocate General for the r_esponder,f_ts present.

Notice for prosecution of the appeal be issued to the
appellant as well as his counsel through registered post and to.
come up for arguments on 30.08.2022 before the D.B.

(Fareeha Péul) _ (Salah-ud-Din)
Member (E) - Member (J)

Bench is incomplete, therefore case is ad]ourned to

15. 09 2022 for the same as before.

eader

Clerk of learned counsel for the appellant present. Mr.
Muhammad Riaz Khan Paindakhel, Assistant Advocate

 General for the respondents present.

Clerk of learned counsel for the appellant requested
for adjournment on the ground that learned counsel for the
appellant is busy in the august.-Peshawar High Court,

Peshawar. Adjourned. To come up for arguments on

(Mian Muhammad) (S3Tah-Ud-Din)
Member (Executive) Member (Judicial)
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' 27.11.2020 Counsel for the appellant present Addltlonal AG for
. ‘ 'respondents present Lo | | ' |
Former states that 1t is a tlme consuming case and it
\ : would be approprlate. to post iton a day ﬂother t_lren F_rrday._..'
The request of learned counsel appears 'to be . reasonable, -
therefore, the instant matter is adjoumed |

Adjourned to 15. 02 2021 for arguments before D.B.

(Mian uhammad) '
Member (E)

C-promped Dve & Pﬂm/ﬂmc 96 é@ma//é’p ﬁtﬁ _‘
 (ose /t&/@-w«/ww/ Zp 2ho S
bor He éﬂwe

24.05.2021 Due to demise of the Worthy Chairman, the Tribunal is
non-functional, - therefore, case is adjourned to
01.09.2021 for the same as _before.
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27.04.2020 Due to public holidays on account of Covid-19, the case
is adjourned. To come up for the same on 18.08.2020 before
D.B.
er
18.08.2020 Due to summer vacations, the case is adjourned to
20.10.2020 for the same. l
20.10.2020 ~ Appellant in person and Addl. AG for the respondents
present.

The Bar is observing general strike today, therefore,
the matter is adjourned to 27.11.2020 for hearing before
the D.B.

(Mian Muhammad) Cha\ an'
Member
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o 13.1,25;»2(’)‘19 None for the appellant present. Addl: AG for

respondents present. Due to general strike of the bar,
the case is adjourned. Adjourned. Case to come up for
arguments on 07.02.2020 before D.B.

o T ember ember

07022020 Appellant with counsel present. Mr. Muhammad Jan
learned Deputy District Attorney present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up for
arguments on 13.03.2020 before D.B.

ciid &

er Member

113.03.2020 Imad Ahmad appellant in connected service appeal on

behalf of appellant present. mMr. Zia Ullah learned Deputy
District Attorney present. Appellant seeks adjournment as
his counsel is not available. Adjourn. To come up for
arguments on 27.04.2020 before D.B.

. &

Member
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11.10.201:9 o Appellant in person and Mr. Usman Ghani, D1strlct Attomey

for the respondents present ‘Appellant requested for adjournment on”

‘the ground that his counsel is not available today Adjoumed to

_ 07 11.2019 for arguments before D.B.

- (HUSS:AéIﬁ SHAH) (M. AMIN KHAN KUNDI)

MEMBER | MEMBER
07. 11 2019 Appellant in person present. Mr. Ziaullah, Deputy

~ District Attorney for respondents present. Appellant: seeks

: “adjournment on the ground t_hat his learned counsel was

) : busy before the Peshawar High Court, Peshaw'ar.‘Ad_journ. .
““To come up for arguments on 15.11.2019 before D.B.

ﬁgnber ' '&;grber - "

15.11.2019 . - Counsel for the appellant and Mr. Ziaullah, Deputyu.‘Distric-:t BT
| Attorney for the respondents present. Learned counsel for the B
appellant seeks adjournment. Adjourned to 13.12.2019 for - -

arguments before D.B.

‘* (Alﬁﬁassan) (M. Amin Khan Kundi) '
- Member Memb’ep ' .




* . N
-01,,07.201'9. Junior counsel for the: appellant and Mr. Ziaullah, Deputy -

' District Attorney for the respondents present. Junior counsel for the
‘appellant requested for adjournment on the. ground that learned senor
counsel for the appellant is- busy before Hon’ble Peshawar High
Court, Peshawar and cannot attend the Tribunal today. Adjourned to

22.07.2019 for arguments before D.B.

v | Y
(HUSSAIN SHAH) (M. AMIN KHAN KUNDI)
. MEMBER ' MEMBER

22.07.2019  Learned counsel for the appellant present. Mr. Muhammad
- Jan learned Deputy District Attorney for the respondents
| present. Learned counsel for the appellant seeks adjourmnent.

| Adjourned. To come up for arguments on 19.09.2019 before

D.B.
* (Hussain Shah) _ (M. Amin Khan Kundi)
. Member » - - Member
19.09.2019 - Learned counsel for the appellant present. Mr. Zia -

Ullah learned Deputy District Attorney present. Learned
counsel for the appellant seeks adjournment. Adjourn. To

come up for arguments on 11.10.2019 before D.B.

Member
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15.04.2019

~ Attorney for the respondents present. Learned counsel for the appellant seeks

adjournment. Adjourned to 06.05.2019 for arguments before D.B.

06.05.2019

11.06.2019

MEMBER MEMBER

Counsel for the appellant and Mr. Muhammad Jan, DDA

for respondents present.

Counsel for the appellant requests for adjournrri;ent due to

over occupation in many cases today.

Adjoumed to 11.06. 2019 for arguments before D.B.
i
-j./ | ' Chairfan
Meémber ﬂ

Counsel for the appellant and Mr. Muhamrﬁaq Jan,

DDA for the respondents present.

Learned counsel for the appellant requests for
adjournment due to his engagement in various cases today.
Adjourned to 01.07.2019 for arguments before the D.B.

ﬁmbj Chairma -

PO

Eyy

top

Counsel for the appellant and Mr. Muhammad Jan, Deputy District

e oA -
(HUSSAIN SHAH) (M. AMIN KHAN KUNDI)



.12112’.2018 |  Junior 1o co‘unse’l; for the appel-lar;t and M. '
" Muhammad Jari learned Deplity District Attorney present.

Junior to counsel for the appellant seeks adjournment as

- senior counsel is not-in éttendance;:Adjoum. To come up

for arguments on 30.01.2019 before D.B.

. Member

gy

- 30.01.2019  Junior to counsel for the appellant and Mr. Muhammad
Jan learned Deputy District Attorney present. Junior to
counsel for the appellant secks adjouifnmcrit? as senior

‘counsel for the appellant is not in attendance. Adjourn. To

¢ come up for arguments on 13.03‘:;2';1 ‘9'-beforc D13,
. L .‘; )

a“{ QO

Member ' Member

$3.03.2019 Clerk to counsel for the appellant and Mr. quir Ullah

Khattak learned Additional Advocate General present. Clerk to
counsel for the appellant seeks adjournment on the grbund that
learned counsel for the appellant is not available. Adjourn. To

W
come up for arguments on 15.04.201%%’:fbef65rg D.B.

ember o ‘Member
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* “Service Appeal No. 06/2016 |
' 01.082018. , Appellant with counsel and Mr. Kabirullah Khattak,
‘ | Additional AG for the respondents present; Learned counsel
for the appellant seeks adjournment. Adjourned. To come up

for arguments on 10.10.2018 before D.B.

(Ahmad{Hassan) - (Muhamm.z;d Hamid Mughal)
Member (E) . * Member (J)
| iO.,l(A).;’ZO'lS , Learned counsel for the appellant and Mr.'_Zia Ullah

- learned Deputy District Attorney alongwith Mr. Naraish Kumar
Senior Clerk present. Learned counsel - for appellant seeks
adjournment as counsel for appellant is not in attendance.
Adjourn. To come up for arguments on 26.11.2018 before D.B.

" Member " Member

126.11.2018 Junior to counsel for the appellant and Mr. Muhammad Jan
' learned Deputy District Attorney present. Junior to counsel for the
appellant seeks adjournment as senior counsel for the a'ppellant is

- not in attendance. Adjourn. To come  up for arguments on

12.12.2018 before D.B.
A /

Member o ~ Member




. ' ; .
09.05.2018 ‘ Duc to retncment of the worthv Chairman, the Tnbunal 15 ‘&

mcomplete therefme the case is adjourned. To come up for the

same on 24.5.2018.
m

s sl ' # I Ty

24.05.2018 Clerk of the counsel for-appellant and Addi: AG for the
1‘cspohdcnls‘prcseni. Arguments could not be heard due to

- incomplete beneh: Adjourned.  Fo come up for arguments on

12.06.2018 before D.B.
Yy

(Muhammad Amin Khan Kund1)
Member

12.06.2018 Appe]laﬁt in -person and Mr. Zia Ullah, learned Deputy
District Attorney present. Appellant seeks adjournment as his counsel

is not in attendance. Adjourned. To come up for arguments on
12.07.2018 before D.B '

(Ahmmn)

(Muhammad Hamid Mughal)
~ Member Member

12.07.2018 Clerk of the counsel for appellant present. Mr. Usman
A Ghani, District | Attorney forf the respondents present.
Argurents could not' be heard ;lué to general strike of Bar
Council of Pakistan on account of killing of a lawyer
Bafrister Haroon Bilour in a suicide attack d'uring the election

campaign. To come up for arguments on 01.08.2018 before

DB. | _
wh (-
- Member Chairman



08.1.20178 Counsel for the appellant and Addl. AG alongwith Abdul f _

Haleem, Assistant for the respondents present. Counsel for the
appellant seeks adjournment. To come up for arguments on

30.1.2018 before the D.B.

3V0,0.1.2018 o Clerk of the learned counsel for appellant and Mr. Riaz
‘ Ahmed Paindan Kheil, Assistant AG Aalongw-ith. Mr. Abdul

Haleem, Assistant for the respondents present. Clerk of the

learned counsel for appellant seeks adjournment as learned

counsel for the appellant is not available today. Adjourned.

‘To come up for arguments on 19.02.2018 before D.B.

- Z’SO/

(Muhammad Amin Khan Kundi) {Muhammad Hamid Mﬁghal)
Member (J) : Member (J)
19.02.2018 Due to non availability of D.B. Adjourncd. To

come up on 23704.2018 before D.13.

(G}l%%ﬁan)

Mcmber

f2304j.2018 f Learned counsel for the appellant and Mr. Muhammad Jan,

Learned Deputy District Attorney present. Learned counsel for the -
: ap]f)eilant seeks adjournment. Adjourn. To come up for arguments
~on 09.05.2018 before D.B. ‘ '

: -

-(,’;\hrﬁHassan) (Muhammad Hamid Mughal)
. Member .. ‘ . Member
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15.08.2017 Counsel for the appellant and Asstt. A.G alongwith Noor
Wazir, SO (Litigation) fdr the respondents present. Learned.
counsel for the appellant seeks adjournment. Adjourned. To come '

up for arguments on 13.09.2017 before the D.B. [k »eskmaiins arder

Sheall ¢ orAinutr ' 2
ST N
" Member ¢.
N
13.09.2017 Counsel for the appellant present. Mr. Muhammad Jan,

Deputy District Attorney for the respondents present. The
learned Member Executive, Mr. Gul Zeb Khan is on leave
therefore, arguments could not be heard. Adjourned. To come up‘
“for arguments on 12.10.2017 before D.B. The restraint order

shall continue. ‘ - L

12.10.2017 ~Junior to counsel . for the appellant and Mr.
Muhammad Jan, DDA for the respondents present ‘The
Iearned counsel for the appellant is not in attendance. Seeks

adjournment. Granted. To come up for arguments before the
D.B on 22.11.2017.

Member " ‘ Man

22.11.2017.  Appellant with counsel \l}rcscnt Mr. Muhammad Jan,
Deputy District attorney for the rcepondcnts present. Counsel 46r the
appellant submitted rejoinder which is pldccd on file and mqucstcd or

adjournment. Adjourned. To come up for arguments on 08.01.2018
before D.B. -

(Gul Zeb Khan) ' (MUHAMMAD HAMID MUGHAL)

MEMBER | _ MEMBLER -

o e



06/2016

23.05.2017

20.06.2017

21.07.2017

Mr. Khaled Rehman, Advocate submitted : Walgélafnama on
behalf of the appellant and requested for adjournment ~Wakalatnama
placed on record. Mr. Abbas, Junior Clerk alongvéi:th*Mr Ziaullah,
Deputy District Attorney for the respondenjts aa]?o present.

g o

W
Adjourned. To come up for arguments on 20.06. 2017¢ before D.B.

be-o1ce
The restraint order shall continue. *§ ,;

/ 0
»s*%

ol

(GUL Z£B KHAN) (MUHAMMAD AMIN: KPLAN KUNDI)

MENVIBER

Counsel for the appellant and Mr e;.\{l}‘lhmnmad
Adeel Butt, Additional AG for the respondents*.present
Counsel for the appellant requested for.,adjoumment
Adjourned. To come up for arguments on 21 07 2017 before

D.B.

et
(Muhammad Amm Khap Kundi)
Member 24

(Gul Zegp Khan)
Member

Clerk of the counsel for appellant preﬁen} Mr Noor Wazir,
&’.U'
SO (litigation) alongwith Mr. Kabirullah Khattal- “Assistant AG for

R s el
the respondents also present. Clerk of the counse! for appellant

a

requested for adjournment. Adjourned. a,iTo vcome up for

arguments on 15.08.2017 before D.B. The restramt order shall

'L"Lay

‘I“&

/. 4‘/}&

(Muhammad Am:n Khan Kundi)
~1‘.Member
TS
CRE A
:*&75’: .fe\mﬁ. ;‘!k i

.* ' .. AJ.WPI

continue.

(Gul ZelKhan)
Mgmiber
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24.01.2017 A Agent of counsel for the appellant and Assistant A.G
for the respondents present. Counsel for the -appeliant 18
stated busy before the august Supreme Court of Pakistan.
Requested for adjournment To come up for final hearing
before the D.B on 13.3.2017. The restraint order shall

‘ commue/ . T

. ’ . /, .
¢ : l%’f_\ :
Member T : -Chagfrman

13.03.2017 Mr. Yasir Saleem, learned counsel for appellant and Mr. Noor
' Wazir, Superintendent (litigation) alongwith Mr. Muhammad'Adeel Butt,
Additional AG for respondents present. Learned counsel for éppellant

requested for adjournment. Adjournment grén_ted. To come up for

arguments on 21.04.2017 b

sfore D.B. The restraint order shall continue.

( Mahoesivas

. (ASHFAQUE T§J)
MEMBER |

 MEMBER

21.04.2017 Appellant alongwith his counsel present. Mr. Usman Gham
o Senior Government Pleader for the respondents also present Learned
: ! : counsel for the appellant requested for adjournment.’ Adjourned. To

come up for arguments on 23.05.2017 before D.B. The restraint order

(Ahmad/ Hassan) (Muhammad Amin Khan Kundl)
Member Member

shall continue.
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] if - f "\"'f S
- 04.11.2016 Mr. Saleem Abdullah, Advocate, junibr to counsel . {+ " it
o i appellant and Mr. Saleem Shah, Sudpt alongw1th
continue. ?
Lo (PIR BARYISH SHAH)
S : - MEMBER
26.12.2016 Clerk -to counsel for the appellant and Mr. Salim Shah, SR
Supdt. ‘alongwith Mr. Ziauallah, GP for respondents present. ; j:
; Arguments could not be heard due to incomplete bench. Case :
adjourned to 24.01.2017 fot arguments before D.B. ‘The restrain :*
order shall continue. T TR
. i 2o
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p7.2016

P8.2016

09.2016
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appellant
of frejoind
| for argun

order sha

Appellan
ellant reques

Adjournmg

11.2016. The

I Miemher

for respondents present.

' Shah, Su[terintende'nt alongwith Mr. Muhammad Jan, GP

Rejoinder on behalf of the

submitted and requested for adjourn;mcnt. Copy
er also handed m%er to-lcarned GP. To come up
ents on 2 3-9 4'4 before D.B. The restraint
[ continue. .

~N

Member i ber

in person and Addl: AG for respondents present.
ted for adJoumment due to general strike of the
nt granted. To come up for arguments on

restraint order shall continu

AAovrlnm e

t Bt IR i; \ 4
'g\# . ‘e ow
| S ~
'l
L
‘4. LT
. ; '
Counsel (for the appellant and Mr. Saleem Shah, Supdt.
alongwith Addl:|AG for respondents present. Learned counsel for * - *
the appellant requested for adjournment. Adjourned for arguments
to_R2% -7 /4| before D.BThe restraint order shaii continue.
MEMBER MEMBER
t
Agent to counsel for the appellant and Mr. Saleem Shah,
Superintendent | alongwith Mr. Ziaullah, GP for the respondents o,
[
present. Member, .copy of the appeal ISVHOI available on Jfile. Directed
BT FE RS T N e S A 4
to sibmit the Same on or.before the next d’ne of hearing. To come up .
@M "?;j‘“ ﬁ:— -‘-ﬁ-"ﬁ:“;« J__‘““"P”"-.- B s A P —*7‘;'-'3—-"’"
for arguments on Q,Zr ﬁ /é_ befére D.B. The Testraint order shall
?l" _}_)'31: By ‘:;::fhm" Tes o IR 1"..—4 :r\a‘a:‘-‘»m r{’wrépmx‘cy-'ﬁ
contmue : - ’
U . ENECEr e e I :3}" :
OB T Ee RSOy 3
4 ' ®—— o
i MEMBER MEMBER ~
i i .
] ! ’
AR ™ : "o Ilwe =2
' JV_gE'Agcnt to counsel for the appellant ar{der.‘-Saleem ,



£22.03.2016

21.04.2016

01.06.2016

Adcfil: A.G for respondents pfesent. Para-wise comments submitted. Tﬁe, i
app;eal is assigned to D.B for rejoinder and final hearing for 21.4.2016.

The restraint order shall continue.

v‘;‘ N }
. : " Chafman

-

" Counsel for the appellant and Mr. Gul Nawaz, Senior Clerk

. alongwith ‘Addl: AG for respondents present. Rejoinder not submitted : ,-J,[

and requested for further time. To come up for rejoinder .and’

- i

TR

! : IR /|14
argumentson . .The restraint order shail continue. | .t

o

MEMBER

Counsel for the appellant and Mr: Muhammgd jan, GP for
the respondents present. Counsel for the appellélnt stated before
the Court that similar nature of appeal No. 6/2016 titiled‘_
l;i/iuhammad Shoukat-vs-Govt: of Khyber Pakhtunkhwa which is
1;'1xed for today before the Bench-II. Since the Hon’able Benqh-ﬁ

passed an order to put up the above mentioned appeal before the
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05.01.2016 Counsél for the appellant present. Learned counsel for tha(ﬁ
appellant argued that the appellant was serving as Sub-Engineer in
C & W Department When subjected to inquiry on the allegations of
appearing as a witness but not properly defended the interest of the
state in a c{vil case and vide impugned order dated 29.9.2015 penalty
in the shape of reduction in time scale of pay by three steps for three L
years and recovery of Rs. 774116/- was imposed against the appellant 1 ,
, where«again;t he preferred departmentai appeal on 13.10.2015 which
was rejected on 4.12.2015 and hence the instant service appeal on
4.1.2016.

That the appellant was a record witness and not found

€e .

/involved in giving any concessional statement in Court and that the
M '

ocess F
$

inquiry officer proposed censure to alf concerned while in the show

Depositeq

Appellant
Security &

cause notice penalty in the shape of reduction in time scale was .
‘tentatively proposed while the penalty of recovery was also imposed
without any mention of the same in the show cause notice. That the
appellant is innocent and the findings are against facts and law. ‘1
‘ P_oints urged need consideration. Admit. Subj-ect to deposit of
security and process fee within 10 days, notices be issued to. the
respbndents for written reply/comments for 11.2.2016 before S.B. Tifl

then no racovery shall be made from the appellant.

e st

P N

cfdyan T - - -

11.02.2016 Counsel for the appellant and Mr. Saleem Shah, ~Supdt.l
alongwith Addl: A.G for respondents present. Written reply. not
submitted. Requested for adjournment. Last opportunity granted. To

come up for written reply/comments on 22.3.2016 before S.B. The :

Cha&ﬁ\an .

restraint order shall continue.
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Form- A

FORM OF ORDER SHEET
Court of
" Case No._ o ¢ /2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Procepdings ‘
1 2 3
1 01.01.2016
The appeal of Engineer Muhammad Shaukat presented
today by Mr. ljaz Anwar Advocate be entered in the Institution
SBC; N
C,Awﬁ‘é‘m@ﬂ . reglster and put up to the Worthy Ghairman for proper order
¥ &@I@ A C e . "_-.~ As_
_ _ REG[STRAR ‘
2 oM - p(——w/é This case is ‘entrusted to S. Bench’ for@rellmlnary

hearing to be put up thereon oS~ /-~ /6 /

ACH%AN

@&,
Gy

2"
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BEFORE THE KHYBER PAKHTU NKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No.___ /2015

Muhammad Shaukat O/0 XEN C&W Division Shangla.
: o (Appellant)
VERSUS |

Govt of Khyber Pakhtunkhwa through Chief Secretary Khyber
Pakhtunkhwa Civil Secretariat Peshawar and others. .‘
N (Respondents)

INDIEX
L[ Memo of uppeal witly al
2 Application for interim relief

3 Copies of the Charge sheet & o e /‘3 &B /,Z ) ’
| Statement of allegation & reply : Ik

4 | Copy of the enquiry report LC
> | Copy of the show cause notice D20

Copies of the reply to the show cause
notice T on |
7__{ Copy of the order dated 29:9 2015 CEREs
8 Copies of the 'departmental appeal (v&H 233~ /l(,
and regret letter ' ' L

9 Related documents ' I f./j' =
10 | Vakalathama ‘ ' ) {7

i3 Through J i/

. (UAZ ANWAR)
S - Advocate, Peshawar



" BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

“Appeal No.____ /2015

Muhamm:d Shaukat O/O XEN C&.W Dwmon Shangla.

{Appell mt)
VERSUS

. Govt of Khyber Pakhtunkhwa through Chief Hcc:atmy IKhyber
Pakhtunkhwa Civil Secretariat Peshawar,

2. Secretary to Govt of Khybel Pakhtunkhwa Commumcmon &
Works Department Civil Secretariat Peshawar. ‘

3. Chief Engineer (Centre) Communication & Works Dcpartment
Khyber Pakhtunkhwa Peshawar.

| (Respondcnts)

Appeal under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974, against
the order dated 29.9.2015 whereby the appellant
has been awarded the major punishment of
reduction of time scale of pay by three stages for
three years besides recovery of alleged pecuniary.
loss of Rs. 774116 against which the departmental
appeal dated 13.10.2015 has been regretted vide
order dated 4.12.2015 communicated to the
appellant on 8.12.2015. |

Prayer in Appeal: -

On acceptance of this appeal the orders dated :
29.9.2015 & final order dated 4.12.2015 may
please be set aside and the appellant may please-

be restored to his original l)OblllOll with all back
benefits.

Respectfully Submitted:

1. That the appellant is serving as Sub Engineer in the C&W dup'u tment,
and is presently postcd in C&W Division Shangla. It is pertinent to
mention here that ever since my ¢ "lppoumnem the appellant performing
his duties as assigned with great zeal and devotion and without there
being complaint regarding my performance. ' S
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2. That An ADP Scheme No. 28/80448 (2008-09) up-gradation of 100

LY

Middic Schools to High Level (B&G) on need basis in Khyber
Pakhtunkhwa was reflected in the ADP for the year 2008-09. Up-
gradation of Govt. Middle School Shangla TOP was part of this Umbrella
Scheme. The Govt. Contractor started the work as per direction of the
officer/official of Works & Services Department and subsequently
piayments were made to the Contactor s per Gove, procaediire ned palicy.
The contractor received the payment up to 4" Running bil according to
his measured work done at site. There was no dispute in between the
department and contractor up to 4" running bill. The department
measured the contractor work done up to the 5* running bill and the total
amount of work done comes to Rs. 10376880.00 the measurement of 5
running bill was carried on 10.5.2011. Due to less funds available with
the Divisional Office an amount of Rs. 2032000.00 were paid to the
contractor on 30.6.2011 and an amount of Rs."3866360.00 was withheld
from the 5" running bill and the scheme was carried over to the next
financial year. After June, 2011 some ‘damages were noticed. by the
department due to land sliding in the vicinity of the project area. The
department re-measured thé whole work in the 6 running bill and
deducted an amount of Rs. 1548233.00 from already withheld amount of
contractor in 5™ running bill i.e Rs. 3866360.00 and contractor bill
reduced from Rs. 10376880.00 to Rs. 8828847.00.

. That since the contractor was not happy due to withholding of the

amount, therefore, he filed a civil suit for the recovery in the court of
Senior Civil Judge Shangla on 25.06.2012. which was decided in favour
of the Contractor vide order dated 27.07.2013, thereafter appeals filed in
the Honourable High Court/Darul Qaza Swat and Supreme Court of
Pakistan by the Government /C &W Department were also dismissed
vide judgment and orders dated 10.07.2014, and 04.05.2015,
respectively. However, the Honorable Supreme Court, has also directed
that the case has since not been presented/defended properly by the
department in the Lower Court, therefore, disciplinary action may be
taken against the concerned officials/DWs. '

That the appellant since appeared as defendant witness (DW) i the court
at the lower forum, therefore, the appellant was served with the charge
sheet, containing certain baseless and unfounded allegations so leveled

~ are reproduce below:



L That you admitted the cluim of the contractor uy correct
during crosy examination in the Court
i Your statcinent regarding the correctiess of -the contractor

claim  clearly  shows your  slackness and inefficiency
resultantly the Government petition dismissed by the Supreme
Court of Pakistan

it You badly Jailed in the defense of Government interest due to
whiclh the Govt exchequer is being sustained ) uge loss,
besides a poor show on the part of C&W Departmment in the
eye of Supreme Court of Pakistan” o

The appellant duly replied the charge sheet and refuted the allegation
leveled against him as false and baseless. (Copies of the Charge sheet &
Statement of allegation & reply are attached as Annexure A &B)

. That a an inquiry committee was also constituted to probe into the matter,

however without properly associating the undersigned with thz inquiry
proceedings, the inquiry committee conducted the inquiry in a hasty
manner and submitted its report  wherein besides certain  other
recommendations, only censure or any other appropriate disciplinary
proceedings were recommended against the undersigned and other
officials. (Copy of the enquiry report is attached as Annexure C)

That though the appellant was only recommended for censure by the
inquiry comumittee, however when show cause notice was issued, in this
regard of the recommendation of the inquiry, major penalty of
reeducation of time scale of pay by three stages for three years was
proposed. The show cause notice was communicated to the appellant
vide letter dated 17.09.2015. (Copy of the show cause notice is attached
as Annexure D)

That the appellant duly submitted the detailed reply to the show cause
notice wherein besides denying the allegation, appellant also explained
my position in detail, thereaftor though a personal hearing notice was

issued on %X - 7 whoever no proper personal hearing was allowed
to the undersigned. (Copies of the reply to the show cause notice . - .
ca T LT are attached as Annexure B) i",

. That without considering defense reply the appellant has been awarded

the major punishment of time scale of pay by three stages for three years
and recovery of R, 7,74,1 16, vide the impugned order dated 29 7-2015.
(Copy of the order dated 29. 9.2015 is attached as Annexure: =)
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9. That the appellant submitted his departmental appeal dated 13.10.2015
against the order of penalty, however it was regretted vide order dated
4.12.2015 communicated to the appellant on 8.12.2015. (Copies of the
departmental appeal and regret letter are attached as Annexure @»}f/ ) .

10.That the penalty so imposed upon appellant is illegal unlawful against the

law and facts hence liable to be set aside inter alia on the following
grounds: '

GROUNDS OF APPEAL

. That the appellant has not been treated in accordance with law hence

my rights secured and guaranteed under the law are badly violated.

. That no proper procedure has been followed before awarding mec the

penalty, no proper inquiry has been conducted, appellant have not
been properly associated with the inquiry proceedings, statement of
witnesses if any were never recorded in the presence of appellant nor
appellant have been allowed opportunity of personal hearing thus the
whole proceedings are defective in the eye of law.

. That the appellant have not been allowed proper opportunity of

personal hearing thus appellant have been condemned unheard.

. That during the inquiry no witness has been examined of if so

examined, neither his statement has been recorded in my presence nor
the appellant have been allowed opportunity to cross examine those
witnesses who may have deposed against appellant.

That the charges leveled agaihst appellant were never proved during
the inquiry proceedings, the inquiry officer gave its findings on
surmises and conjunctures.

. That the penalty of recovery of Rs.7,74, 116/~ has also wrongly been’

imposed upon the appellant, neither in the show cause notice the said
amount was mentioned nor it was proposed by the inquiry committee.

. That it was alleged that “You admitted the claim of the contractor as

correct during cross examination in the court” In this regard it is

- submitted that the appellant had not admitted the claim of the

contructor as corrcet during the cross examination in the court but
since appellant was not the SDO In-charge, who had supervised, made
expenditure, and complcted the scheme as well as submitted the
written reply on behalf of the government, once the contractor sued
against the povernment, the appellant only appeared as witness on the
orders of the then Executive Engineer because of the absence of the
SO In-charge, recorded statement of appellant according to the



factual position of the site and in the light of available records in the
department which the appellant could not have denicd/concealed.
(Annex-I, Vouchers of the 5"& 6™ Running Bills and the written reply
of the Government in the court case bearing the signs of the concerned
SDOs). It is further added that during cross examination of the
appellant in the court, he had submitted an application to the court to
summon the concern officials of the C&W Department who were well
versed with the case owing to which the court summoned Sub-
Engineer Shaukat from the District Torghar (Sub-Engineer Shaukat
was posted to District Torghar at that time).

. That it has been further alleged that “Your statement regarding the

correctness of the contractor claim clearly shows your slackness and
inefficiency, resultantly the government petition dismissed by the
Supreme Court of Pakistan.” As stated above, since statement of the
appellant was based on the available rccords of the case so the
appellant had not shown any slackness and inefficiency in the defense
of the government interest as far as the dismissal of the government
petition in the apex court.is concerned; the appeal was refused by the
court because it had not been properly produced/prepared before the
Apex Court (reference to Clause 29 and 25 of the contract agreement
had not been made in the respondent’s claim), owing to which a fact
finding inquiry had already been in the process against the officials at
fault vide No.SQE/C&WD/8-5-2015 dated: 6-4-2015.

That it has also been alleged that “You badly fuiled in the defense of
government interest due to which the government exchequer is
being sustained luge loss, besides a poor show on the part of C&W
Department in the eye of Supreme Court of Pakistan.” Since written
reply on behalf of the department was submitted by the then SDO
Yasir Jadoon moreover the appellant had not incurred any expenditure
in the construction of the said school (all the expenditure had been
made by SDO Shah Nawaz), so the appellant didn’t fail in the defense
of the government interest and subsequent loss to the government
exchequer, as far as the loss of dignity of the department in the eyes of
the apex court is concerned; so it is stated that the case was produced
before the Supreme court vide RFA__NQ. 83-M/2013 dated:
10.07.2014 after the transter of appellant {from District Shangle to the
Office of Chief Engineer Center as SDO (E&M) vides Order No.
SOE/C&WD/4-7/2014, so how could appellant be held responsible/

accounted for the poor show of C&W Department in the eye of
Supreme Court of Pakistan. ‘




K.

That in contrary to the inquiry report findings at Sr. # 9, it is stated
that the appellant have not shown any laxity or negligence while
defending the case because the appellant have duly attended the court
in time as per the orders/summon of the court Notice and concerned
officers and recorded my statement as per factual positions and
available departmental records, whenever it was required.

That the appellant have never recorded statement in favor of
contractor’s claim, neither in my examination in chief nor in Mmy cross
examination, statement of the appellant recorded in the court is based
on actual facts know to him and the available record without any

concealments. As any concealment from the court constitutes criminal
offence.

That neither the written statement on behalf of the department was
prepared by the appellant, nor the appellant was the signatory of the
same, therefore if the case is not presented properly ut the initial
stages on behalf of the department, how can be the undersigned held
responsible for the same only on the basis of recording statement in
the court according to available record. :

M. That the base of every case/ proceedings in the court is formed on the

pleadings of the parties to the case/proceedings, i.e plaint and written
statement and it is also established principle of law that parties cannot
go beyond their pleadings. As is observed by the inquiry committee
that it was the responsibility of the Executive Engineer, Divisional
Accountant and Head Clerk with consultation with the government
pleader to prepare proper Jawab Dawa / written statement mentioning

all factual and legal positions. Hence the appellant cannot be held
responsible for the acts/ omissions of others.

- Fhat it was the responsibility of the then defending officers to life the

casc/written in lower court in the first instance on correct lines in
pursuance of the relevant clauses of Contract agreement, however
nothing was mentioned in the pleadings/written statement regarding
the relevant clauses of the contract agreement, therelore responsibility
for the same cannot be fixed on the undersigned. :

. That with utmost respect it is submitted that the inquiry committee has

not conducted the inquiry in accordance with law and rules. The
procedure prescribed under the Khyber Pakhtunkhwa Government
Servants (Efficiency and Discipline) Rules, 2011 has not been
followed during thic inquiry. The inquiry committee itself admitted in
the inquiry report that proper/relevant material has not been presented
b the inquiry, thus the inquiry so conducted i delective in the eye of
law and findings basced on such delective procecdings have ne tegal
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support as a single iota of evidence has not been brought on record to
fix responsibility upon me of the alleged charges.

That the inquiry committee. did not associate me properly with the
inquiry proceedings. Not a single witness has been examined during
the enquiry, or if so examined, neither their statements has. been
recorded in my presence ] nor the appellant have been given

opportunity to cross examine those who may have said anything
against me during the inquiry '

. That the report of the inquiry, committee is self contradictory as at the

one hand in para-14 it admits the fact that the case was not properly
prescnied at the initial stage ih the court i.e proper Jawab-e-Dawa was
not presented in the court, while at the other hand it fives
responsibility on the undersigned, ignoring the fact that the
undersigned was neither the jsignatory of the jawab-e-dawa, nor had
he prepared the same. ‘

. That similarly Para-13 of the inquiry report wherein the mnquiry

committee has observed that the statements recorded by Imad Ahmad,
Sub Divisional Officer i.e the undersigned and Muhammad Shaukat
Sub Engineer, in the lower court is also dubious, whick. is the direct

denial of the first charge leveled against the unders; gned i.e admission
of the claim of the contractor. ,

. That Para 9 to 16 of the inquiry report are self contradictory and

confusing, a carcful reading! of the same would suppest that the
inquiry report is ambiguous an:d general in nature, and has not reached
to a definite conclusion, Moreover the recomimendalions are also
vogue and not clear, 3

1

- That it has also been admiteed by the inquiry committee in its report

that deduction in payment for damaged work from the contractor was
rightly made and endeavor was made to save the Govt, Exchequer
from loss, thus their arise no question that the appellant would admit
the claim of the contractor in the court when it has rightly been done
by the department. Morcover this Para also show contradictions in the
inquiry as al one hand the :eﬂ‘brts of the department have been
appreciated while on the other hand the appellant have been

recommended for penalty. !

1

- R ‘ I . . . L X M
CThat thetappellant have been discriminated against as other senior

officials on whose shoulders, responsibility was though fixed by the
inquiry committee have let ﬁ'e;e and no disciplinary action has been
taken against them.

]
I
!
|
i

wole®, .
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That the appellant have ne;ver committed any act or omission which
could be termed as misconduct, the appellant have duly performed my
duties as assigned with full devotion, zeal and loyalty. Statement of
the appellant recorded in 'the court was based on available record
hence cannot be termed as admission of the claim of the contractor.

- That the charges leveled against the appellant were neither atiributable

to the appellant nor any proof/ evidence has been brought before the
inquiry committee that could associate the undersigned with the
alleged charges, as such the charges remained unproved during the
inquiry. Throughout the fujldings of the inquiry committee, it has not
been mentioned nor proved that the appellant have admitted the claim
of the contractor as correct which is the operative part of the charge
sheet. Moreover in their findings, the inquiry committee has stated
that the case was lost by the department owing to the reasons that it
has not been properly produced before the court (1.e. Reference to the
Clause #25 and 29 ) had not been made in the written reply, whereas
the inquiry committee itself admitted the fact that preparation of
Written. reply from the department is the duty of the Executive
Engineer, Divisional Accountant and Head clerk in consultation with
the Government Pleader, as the written statement was neither prepared
by me nor the appellant signed the same, therefore how could the
undersigned be made to sufter for the acts and omissions which are
not committed by the appellant.
t

. That the appellant has atf his credit an unblemished and spotless

service career at his credit, during entire service career of the
appellant he has never given any chance of complaint whatsoever
regarding his performancle.' The appellant always preferred the
interests of the Government/Department over and above my personal
interests. Thie penalty imposed upon me is too harsh and is a stigma on
my bright and spotless se1'véce career. '

That it is pertinent to _poilﬁt out here that it later transpired that the
proceedings have been initinted on the divestion ol the Supranie
Court, however the allegations were nol enquired independently but
simply compliance to the ‘orders were made, awarding the penalty
unnecessarily to the appellant. :

{

|
{
|
|
!
1
!
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Z. That the Appellant seeks the permission of this Honourable Court to
rely on additional grounds z;rc the hearing of this appeal

It is, therefore, humbly prayed that On acceptance of this appeal
the impugned order No. SOL/C&WD//8-16/2015, dated 29.09.2015 & -
the final order dated 4.12.2015 may kindly be set aside and pay of the
appellant may very kindly be lrestored to its original position i.c before
the imposition of penalty with ?ll back/ consequential benefifs, -

H

| ‘Thr:ough :
_ _ MY |
1JAZ ANWAR
Advocate Peshawar

3
:
i
;
|
]
!
|
1
i
{
!
i
l

ALFTDAVIT

I, Muhammad Sll:lll]{zlt 0/0 XEN C&W Division Shangla, do
hereby solemnly affirm and declare on oath that the contents of the

above noted appeal are true gand correct and that nothing has been kept
back or concealed from this ::Honourable Tribunal.
, s ) .
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

2015

Muhammad Shaukat O/O XEN C&W Division Shangla..

(Appelhn t)
VERSUS

Govt of Khyber Pakhlunkhwa through Chief Secretary Khyber
Pakhtunkhwa Civil bcuuhumt Peshuwar and others,

(Respondents)

Application for the maintenance of status quo
and staying reccovery from the pay of the
appellant till_the dccmon ot the above noted

Appeceal

Respeetfully Submitted:

(OB

N

. That the appellant has filed today the above noted appeal in this

FHonourable Tribunal in which no date of hearing has been fixed
sa o, -

That the facts and ground mentioned i in the accompamcd qppcal :
mdy be read as mteg1al pzuL oi thxs application.

. That the applicant has got a good prima fame case and there is .

likelihood of it success.

That the applicant would be exposed to great ha1d ship and .
inconvenience in case the order is not suspended or is.
implemented. g
|
i

. That till date no recove1y has been started from the pay of the |

appellant. ;
That 1t will also selve the interest "of justice “if the cndel
impugned is suspended tlll the ﬁnal decision of the appcal
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-

It is, therefore, prayed that on acceptance of this applicatioﬁ
the respondents may please be restrained from effecting recovery
from the pay of the appellant and maintenance of status quo till the

decision of the appeal. ,
e
. Through Aly e /?
. N
IJAZ ANWAR

Advocate, Peshawar
1 v' ,&

SAJID AMIN
- Advocate, Peshawar

AFFIDAVIT

I, Muhammad Shaukat O/O XEN C&W
Division Shangla, do heleby solemnly affirm and
declare on oath that the contents of the above
Appeal as well as apphcatlon are true and correct to
best of my knowledge and believe and that nothing
has been kept back or  concealed from this
Honourable Tribunal. 1 o ‘

D nent
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Khyber Pakhtunkhwa Government Servants (Efﬂcrency & mscrplrne) Ru!es 20 !1 and h

l'

3.

CHARGE SHEET B

'

- Whereas, |, Amjad Ali Khan Chref Secretary Khyber Pakhtunkhwa as Compe:
Authority, charge you Mr.. Shoukat Sub. Enginear (BS-11) C&W th\punrin’lui'li,‘ prose
workmg as Sub Engineer O/O XEN C&W Dlvasron Shangla. i :

.
B il
‘That you as Sub Engineer C&W Sub Division Sh~=~'~, zuriinz

. EUrCUing e casze os
Defendant Witness (DW) on behalf or the Government of Khyhar !"l.:r slunkhwa C
Department in the Civil Appeal No. 553-P ‘of 2014 Gov* of Khyber Palghtum\nwa throug
Chief Secretary & others V/S Saranzeb Govt Con+ractor commrtted the following

act/omissions. ' g '1-

X%

i You admitted the claim of the contraclor as correct uunng cross emm!maiton i the Couut
1
i.  Your statement regarding the- correctnese of the contractor claim - |01u=rtly shown yovu

slackness and inefficiency, resultantty the Gove: nmont pctltron.dlsmr sed by Iho
Supreme Court of Pakistan i, - C : :

You badly failed in the defence of Government mtere st due to which thc Govt excheguu:

is being sustained huge loss, besides a poor show on the part of C&W Departmeru in
eye of Supreme Court of Pakrstan

i,

By reason of the above, you appear to -be guilty of mrsconduct under Rufe 3 of tha

[T

B
endered yourseh‘ liable to all or any of the penalties specified in Rule-4 lb!d

You are, therefore required to submit your written defence within ten ({ 10) days of the

receipt of this charge sheet to the Inqurry Offlcer/Commrttee l

4.
S
that case exparte action shall be taken against you - '

5.

Your written defence, if any, should reach the lnqulry Officer/. Committee wrliw

pecified period, failing which it shall be presumed that you have no defence to make anr! N

i

The Statement of Allegations is encfosed.' /W
LI X . . " I
|

o ' JAmjad Ali Khan)
IR Chief Secretary
P Khyber Pakhtunkhwa

)

i ~ /06/2015,
' ' |
[
l

iy x
.
' : )
| - oYy . X 1S
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|
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DISCIPLINARY ACTION

L Amjad Ali Khan Chief Secrefary Khyber Pakhtu:pklhw.;z:, as Competent Authority, ani ol b
opinion that Mr. Shoukat Sub Engineer .(BS-1 1) C&W Department; presently working rai it
Engineer has rendered himself liable to be proceeded aga'i'nst, as he committed the following
acts/omissions, within the meaning of Rule-3 of the Khyber Rakhtunkhwa Government Servants
(Efficiency & Discipline) Rules, 2011: ‘
| STATEMENT OF ALLEGATIONS

“That he posted as Sup Engineer C&W Sub Divisién Shangla, pursuing the case ng
Defendant Witness (DW) on behalf of the Government of Khyb:{sr Pakhtunkhws GUW Deopuitingit
the Civil Appeal No.553-P of 2014 Govt of Kiyber Pakhtunkhw'a through Chiel Secrotary &

v

VI3 Saranzeb Govt Contractor, committed the following act/omissions:

L. He admitted the claim of the contracter as correct during cross examination in the Con

ii. His statement regarding the correctness of the contractor claim'clear'iy showei fiir

slackness and‘inefﬁciency," résultantly the Government petition’"ciismissed by ih.
Supreme Court of Pakistan ' ' o

being sustained huge loss, besides a poor show on the part of C&W Depértment i it
eye of Supreme Court of Pakistan. " o '

. He badly failed in the deferice of Gove.mment interest due to which the Govt éxchecg[..:e-,.r i

2. For the purpose of inquiry against the sa'id accused with reference to fhe above allega’i: -
an inquiry officer/inquiry committee, consisting of the following, is constituted under rule 10(1)(r.. r-
the ibid rules:- ‘ i

s o "/l,._'u_‘.'
L MR Landen Bied Hengon
i. E«mx. ‘ Mmm?m e
u . ;
3. The Inquiry Officer/inquiry Committee shall, in accordanze with the provisions of the t..:
rules, provide reasonable opportunity of hearing fO: the accused, record its findings and make, w: - -

thirty days of receipt of this order, recommendations as to punishment or other éppropriate TS
~ against the accused,

4, The accused and a well conversant representative of the Department shall Join
proceedings on the date, time and place fixed by the Inquiry Officer Inquiry Conjmittc—:e.

A

{Amjad All Khan)
: Chief Secretary’
Khyber Pakhtunkhwa

C___/08/2015



A 1. Sardar Asad Haroon (PMS BS-18). -V o ‘
Addl: Political Agent Khyber Agency. :
2. Engr. Musrim Khan
Exacutive Engineer
Irrigation Department.

Subject - CIVIL APPEAL NO. G67-P_OF 2014 . GOVT, OF __KHYBER
PAKHTUNKIINA THORUGH CHIEF_§ZCRETARY & OTHERS VS
SARANZEB. . T ' ‘

Hon'able Sir, ‘ S :

in response to the Cparge Shget & Statelf'fsent of Allegafions feceived vide
Secretary C&W Department memo NO. ‘SOE/C&WDIB-'IGIZO'I_S dated 07-07-2015, |
hereby submit that | remained poéted as S"u'b Engineer.in C&W Division Shangla‘ w.e.f

04-03-2009 upto 08-02-2012 ('Ordérslco"by, & entries in Service Book afctachled for ready
eferonce). My reply chargewise is as under: - S -

i. | have never recorded statement in favour of contractor's claim, but at
both the times before the lower court, | stated the factual position of work
at site even in x-examination. - : - : ' '

i, It is to say that Mr. Saranzeb who was awarded the contract of- Up-
gradation of Middle’ School to High Status at Shangla. was paid for.work
done as measured at site -through s R/bill and finally 6" R/Bil,
deducting/recouping an amount of Rs. 15/2}8,233/— for those works which
were executed at site bui damaged due 1o the settlement of land scape. | .
was called for before the court of Civil Judge / Alaga Qazi as. Defendent - r
witness by the Court Notice, the same statement was recorded as of its :
factual position. Here to say that when the contractor lodged his suit in
06/2012 in lower court | was not present there, | was transferred to C&W

~ Division Battagram vide Chief Engineer (Centre) orders No. 1 8-E/275/CE/
C&WD dated 09-02-2012. S I s

i 1 was not holding the position to file comments && ..y OWN against the

plaintif suit. That was the then defending officers torfile and defend the-

T case in lower court in the first instance on correct fines in pursuance of |
the relevant clauses of Contract Agreement for which the then officers are i

held responsible. Any loss if sustained to Govt. Exchequer is not on my '

part and as such | negate the charge please.

In view aof the tx_bove explained positicn, it is carnestly reguested o
absolve me of the charges. | S S 1
' " Sincerely Yours, - R

mad Shaukat)
ub Engineer _
' Division Shangla.

Office Notes 2 , ' : ~ o

R SRR 0 A B



i GOVERNMENT OF KHYBER PAKHTUNKMWA
ADMINISTRATION DEPARTMENT

"No. PA/DS(Estate/Aviation)/Ad/1-2/2015
. Dated: 11" September, 2015 - -
/%/06/7?0"“

To
The Scction Offlcr.r(Establxshmem), ) ‘ : : S
C & W Department, '
.f ' . SUBIECT: CIVIL _APPEAL NO. -553-p OF 2014 GOVERNMENT OF KHYBI‘R
Y PAKHTUNKHWA THROUGH CHIEF SECRETARY "AND OTHERS VS'
% : SERANZAB
1‘5 Reference: - Your office letter No., SOE/C&W/8- 16/7015 dated 07.07, ’Olb
1 .
At *
} The under.,fgned along with Mumm Khan, !'xccuuve Engineer, Mardan-
i
4 lmpauon Division, Mardan were appointed ‘as’ Inquiry Committee for conducting
Y ‘.
i
i formal inquiry in the subject nated case,
]
|
|

The inquiry has been conducted and thc report is enclosed hcrcwnh for

v

further nece ssmy action, please.

Enclosure
As above

SARDAR ASAD'HAROON,
" Deputy Secretary (Estate/Aviation)
' Enquiry Officer

P lease PW s @W%

o 19916
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EW, */" FORMAL INQUIRY REGARDING CIVIL APPEAL NO. 553-P OF 2014

s .3;/ ~ GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH CHIEF
E ’r/ . SECRETARY AND OTHERS VS SERANZAB '

| iibject- CIVIL APPEAL NO. 553-P OF 2014 GOVERNEMNT OF KHYBER
| | PAKTHUNKHWA THROUGH CHIEF SECRETARY AND OTHERS
VS SERNAZAB

J | In comphance of the Chief Secretary Khyber Pakhtunkhwa onjdér No

’ -A ; MEIC & WD/8-16/2015 dated Peshawar the July 07, 2015 constituted an igquii.‘y
'; smitled io condict - formal énquir{ Lmdea Khyber P"li(httll'\khW'T servants
“‘ “fficiency & Disciplinary) Rules, 2011 ilj'i thg subject case 'a,.;amst the following
3 . cer [ officials of C&W Department. |

< | 1) Engr: Imad Ahmad, Assistanl Engineea" (B.S-17) C&VV. D@parimcmi
i'- j K (8.0.0 High Way Sub D]VISlon Peshawar | |

C 2)  Muhammad Shoukat Sub Engineer (BS 11) C&W Department
0 o (Working as Sub Engineer Q&W) |

> | I- The copy of order for inquiry is annexed at “A”

3 - Copy of charge sheet and’ statement of allegations of both the
0 ' officer/officials is annexed at “'B_”. & “C* respectively

- -AGROUND

An ADP Scheme No. 28/80448 (2008 -09) Up- Gradatlon of 100

= = School to High Level (B&G) on need basis in Khyber Pakhtunkhwa was

:-z2 in the ADP for the year 2008-09. Up-gradation of Govt: Middle Scheol
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/;" fﬁéngia TOP was part of this Umbrella Scheme. The detail of this sub scheme -
.‘;;;Q.I/,f ' . . » . ) ' E
4 Jmay be surnmarized as under:-
4. Estimated Cost | - Rs.9.586 (M)
5. Administrative Approval fssued - 20.04.2009
3. Tenderdate  12.10.2009
4- Contractlor M/S Seranzab Govt: Contractor
Distt: Shangla
5- Agreement No. ‘ 94-SH 92009-10) dated 28.11.2009 -

“6- Work Order No - A717/4-M, dated 28.11.2009

7. Date of Commencement of work -28.11.2009

The Govt: Contractor started the work as. pelr vdueotion of? the
sificer/official of Works & Services Dopallmont and subsoquent!y paymonlf were

-4 made to the contractor as per government plocedure and pohcy The oon’tractor
L,CC‘I\/L,d the payment up to 4" RLH’]I’NHQ Bill according to his moasmed woni\ done
31 site. There was no dispute in between the depa:tmcnt and conuaclm up to 4
~unning bill, The department measured the contractor work done up to the 5‘h

«unning bill and the total amount of work done comes {o Rs 10376880 OO The

measurement of 5" running bill ‘was camed by Sub Engmocr/Sub Dlv15|onai
Officer on 10.05.2011. Due to less funds available thh the Divisional Ofﬁoe an
‘ smount of Rs.2032000.00 were paid to the contractor on 30 06 2011 and an
amount of Rs.3866360.00 was withheld from the 5" running bill and the sche;m
weas carried over o the nexl ﬁnanctal year. (Copy of & 5% Running Bill Annexad

/\L “i:}”)4

Sermal oy : . 2




R el PN T A Ao O M A S AD :

After June 2011 some damages were noticed by the ofﬂcer/ofﬂcnal of

e department due to land shdang in the vicinity of the project area. The Sub

Divisional Officer and Sub Engineer re-measured the whole work in the g%

unning bill and deducted an amount of Rs.1548233.00 from a_lready withheld
arount of contractor jn 5% running bill f.'e Rs.3866360.00 and contractor bill

reduced from Rs.10376880.00 to Rs. 8828847.00 (Copy of &' Running Bill is
Annexed “E"),

The contractor deemed it as Ir‘]JUSthG to htm and sued lhe

department in the court. The detans are as under -

Court Appeliant Defendante Date of  |Date of

- - - linstitution Decision
District Court -[M/S Saranzeb [C&W Lo 25.06.2012 27.07.2013
Shangla Contractor Department | | |
High Court Ca&w M/S Saranzeb [10.71.2013 10.07.2014 .
tDarul Qaza) |Department Contractor . [ | | o
Supreme C&W M/S Saranzeb -+ {04.05.2015

Court Pakistan | Department Contractor - i

——

As evident from the above statement the Lower Court (District Court

Shangla), Darul Qaza (High Court) and Supremc Court of Pakistan docrded the

Zase against the department, The Supreme: Court diomloeod tha eaijvil ;Jouuon

zated 04.05.2015.

The operative part of the order is reproduced hereunder:- ,
. The officials of {he Dop;ulment had acmilted the claim o{‘
the respondent as correct In these mrcumstances we do not

find any merit in this petition, whlch is dismissed and leave.

T Anguiry
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:/ o/ refused. However, the Competent Authority in the
Department is directed fo' initiate dlsmplmary p[ocecdthq'
dgainst the said DWs and concluclu the same within a period
of 30 days from the l'ece\lpt of this order. A report of the
proceedings shall be submitted before this court for our
perusal in Chambers”. |
PROCEEDINGS:

1- The Inguiry Commillee commcnccd ils proceedings by SUMMONINg

both the accused i.e Mr. 1mad Ahmad Sub Dwuonal Officer and Muhammad

Shoukat Sub Engmeer They submltted theu wrltten reply whnch are anncxc.d at
(EFH & “G!!.

2- Despite repeated requests in iNritten and telephonically, 'the:re!evan{

Aclocuments eg parawise comments of the department, verdict of the courts etc;

were not pxowded which resulted in inordinate delay in the mquwy (copy of

correspondence attached).
3- The so called "well conversanl’ representalive of the departmant
was not aware of he facla al all and did rol provide the inguiry committee with

ahy helping materials/documents (Copy of correspondence attéched).
] '

4- Engr: Kifaytuliah, who was deputed to assist the Inquiry Comrﬁi&eé-
never turned up with the relevant record and instead sent Ghulam R ahlm Sub _

Divisional Officer (OPS) Battagram who was not aware of the case detaiils.

THE PROBE FINDINGS

1- The con;tractor started the work on 28.11.2009

Founal inguuy
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The contractor were paid up to 4™ running. bill amounting to
Rs.4478514/- without any dispute in between the department and
contractor. | o

The total work done m easured in the 5" running bill is amountmg to

Rs.10376880/- due to non availablllty of funds only an amount Qf-

Rs.2032000/- were paid and an amount of Rs.3866360/- were

withheld.

Some damages occurred due to land shdlng/eroswn and the Sub'i

Engineer/Sub Divisional Officer re- measured the Whole work and
deducted an amount of Rs 1548233/- from the already wnthheld

amount of Rs.3866366/- in the 6" runmng bill.

Total payment made to the contractor is Rs.8828847/- against the

‘estimated cost of Rs.9586000/-

The contractor sued the department in the District Couit Shangld
and the case decided in féxvour Of.COI'IlI-‘:ﬂClOI‘.

The deparlment did apbeai in Ddurl Qaza and the case decided in
favour of contractor.

The department subm‘itted an appeal' in the Supreme Court and .the
case dismigsed in favour of conlraclo

[t is evident thal the department,has shown criminall ‘negngence and
laxity in defendmg the case at ‘the lower court, which resuited in

decision agamst the ¢ Jovemment in higher court as well.

- -
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11-

13-

Format Inquiry

Moreover, had Ex-ecutive Engineer, Sub Divisional Officer and Sub

Engineer concerned plosented the actual facts in front of the lower

court, the verdict eventually couid have been dn"ferent Sm ce cogent

facts were not revealed before the court, the decrsron/verdrct was in -

k

favour of contractor,

Further more, the department far]ed to invoke clause 25 (Arb:tratron ‘

clause) and clause 29 of the contract agreement in the lower court.

An issue which could have beon settled through arbitration: under
clavise 25 evenlually went inle the court, which could have been

avoided, had the depariment exergisad onulaun

Similarly, clause 29 should have been presented before the courl to

defend the department Wthh says that “The Government will accopt

-NO responsrbllsty on account of damages The dopartment far!ed to -

properly present this clause in the court of law, as a resutt court
decided the matter in favour of the contractor
From perusal of the avartabte' record it is apparent that the

slatement recorded by Inud /\hmad Sub Divislonal Officer and

Muhammad Shoukat, . Sub Engmeer in the lower court s also '
dubious. The signatures of Civil Judge/lf iaga Qazi Alpun on both the

statements do no\t match. lt needs to be verified from the court»

whether the statement reproduced here are exact/onginal coptes of

the court record or have been forged by somebody.

¥
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Formal inquiry

In mstltutlon of any case in the court of law by the contractor proper
jawab-e-dawa should be propared by tho Exccuttve Engmoer
Divisional Accountant and Head Clerk with consultatton Wrth the.

Govt: Pleader for defence of tne Govt: interest. Relevant ctause of '

contract agreement shall be kept in view, which unfortunately was

not done. » -
L~

Ih the instant case the officers i.e Executive Engineer, did not

prepare the case on 's'trong _‘fo'oting before the learned court in the
initial stage due to which decteion received against the d'e'partment
right from District court to Supreme Court.- N
The basic duty of Sub Engineer is lay out, :duattty control and
measurements of work executed by the contractor The Sub
Engineer. has to submrt htS statement accordtng to the factual
posrtton/rocord Any concoalmont of fact from the courtis a cnmlnat '
offence, therefore, the offlcers/offlcrats has to subrmt their etatcmcnt
accordtng to the actual otﬁcrat records before the learned court.
Laxtty was shown by all concerned from Executlve Engtnecr to Sub
Engineer in bringing gtanng facts in front of tower court |

The Sub Engineer lncharge rtghtly deducted the payment of
damaged work from the contractor and endeavored to save the Govt:

Exchequer from loss, but the officers failed m:serably to, defend the

government in the court.




'RECOMMENDATEONS:

The Inquiry Committee recommends that:-

1 It is recommended that clause 25 & 29 should be implemented in all

disputed cases, so that litigation In courts could be Curtailed.

2- The Executive Engineer being Incharge should have drrected his staff to

prepare a more Ioglcal response for the court prococdtngs or shou!d have

himself defended the case. - ' .

3t is suggested that censure or any other appropriate disc’iplinary'.

proceedings should bc initiated againg it all the officers concerned mcludlng',

Execulive Engineer, Sub Divisional Ofﬂcor and Sub Engineer.

By

SardarAsad Haroon((ms BS-18) Engr Musrim Khan (BS- 'Ig)f
Additional Political Agent, LT Executive [:nglneer

Khyber Agency ' . Mardan Irrigation Drv:snon
S Mardan ‘

* 2t Inquity
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SHOW CAUSE NOTICE

|, Amjad Ali Khan, Chief Secretary Khyber Pakhtunkhwa as Competehi Authority,
under the Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules,
2011, do hereby serve you, Mr. Muhammad Shoukat Sub Engineer (BS-11) C&W

Department; presently working as Sub Engineer O/O XEN C&W Division Shangla, as
follows. ' : '

a. That consequent upon the éomplelion'of inquiry conducted against you by
the inquiry committee for which you were given opportunity of hearing; and

h. On going through the findings and conclusions of the inquiry commiltee,
the material on record and other connecled papeérs including your defence
before the inguiry commitlee; :

“{ am satisfied that you as Sub Engineer O/C XEN C&W Division Shangla, pursuing

lhe case as Defendant Witness (OW) on behall of the Government of Khyber

Pakhtunkhwa C&W Department in the Civil Appeal No.553-P of 2014 Govl of

Whytmr _|"nl';1'alumr;hwf:1 thraugn Ghlal Secretary & olhers VIS Saranzeb Gowt

Contractor, committed the following act/omissions.

i You admitied the claim of the contractor as correct during cross examination
in the Court - -

i Your statement regarding the. correctness of the contractor _61aim clearly
shows your slackness and inefficiency, resultantly the Government petition
dismissed by the Supreme Court of Pakistan ' 5 .

i.  You badly failed in the defence of Government interest due to which the Govt
. exchequer is being sustained huge loss, besides a poor show on the part of
C&W Department in the eye of Supreme Court of Pakistan". -

2. As a result thereof, |, as competent authorily, have lentatively decided to
H an ¥ ! ( ‘ a’ﬁ ' /!)

impose upon you the penalty of NMW o:[/ 'fw«c Srolc i J]G_;\ } thee

Y(ES&,( KM/ 'ﬂ;m-‘ Yev) . " under Ruie 4 of the said rules. ‘
71 a

3, You are, thereof, réquired to show cause as to why the aforesaid penal'ty
should not be imposed upon you and also jntimate whether you desire lo be heard in
PErson. ' ; ' |

4, If no reply to this notice is received within seven (07) days or not more

than fifteen (15) days of its delivery, it shall be presumed that you have no defence o,
put in and in that case an ex-parte action'shall be taken against you. '

5. A copy of the findings of the inquiryvoﬁicer is enclosed.,

Al

(Amjad Ali Khan)
Chief Secretary
Khyber Pakhlunkhwa

/0972015
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The Section Officer (Estb)
C & W department, -
Khyber Pakhtunlkhwa, Peshawar.

\

Subject: Civil Appeal No. 553-1 of 2014 Government of Khyvher
Ruakihtunkbwa through  Chiei’ Sceretary and others Vs
Seranzah. o,

-1

Reference  your office Letter No.SOE/C&WD?8-
16/2015 Dated Peshawar, ‘the Sept 17, 2015, please find
herewith my reply to the show cause notice in the attachments:

for onwards submission. .
’ ~ 0 o Mubpiifmad Shaukat
. O//XEN B
Dated: 23 /09/2015 .+ C&W Division Shangla



1o
The Worthy Chiel Seerotury,

Khyber Pal\hlunl\hwa
Peshawar.

Subject:  Reply to the Show Cause Notice

Respected Sir,

. Reference to your Show Cause Nonce conveyed to the undumgncd
vide lctter dated 17.09.2015, wherein the penalty of “Reduction of time
scale of pay by three stages for 03 years” has been proposed to be

imposed upon the undersigned, I very humbly submitted my reply to thc.
show cause notice as under:

A. BACKGROUND OF THE CASE

An ADP Scheme No. 28/80448 (2008-09) up-gradation o 100
Middle Schools to High Level (B&G) on need basis in Khyber
Palkhtunkhwa was Leﬂected mn the ADP for the year 2008-09. Up-

gradation of Govt. Mlddle School Shangla TOP was. palt of . thls
Umbrella Scheme. -

The Govt. Contractor started the work as per direction of the
officer/official of Works & Services Department and subscquently
payments were made to the Contactor as per Govt. procedure and
policy. The contractor received the payment up to 4™ Running bill
according to his measured work done at site. There was no dlsp@te in
between the dépaﬁment and contractor up to 4" running bill. The
department measured the contractor work done up to the: 5t running
bill and the total amount of wod\ done comes to Rs. 10376°?O 00 the
measurement of 5" running bill was carried on 10.5.2011. Due to
less funds available with the Divisional Office an amount of Rs.
2032000.00 were paid to the contractor on 30.6. 2011 and an amount
of Rs. 3866360.00 was withheld from the 5™ running b111 and the
scheme was carried over to the next financial year.

Alter June, 2011 -some damages were noticed by the
department due to land sliding in the vicinity of the pio)c..c,t arca, The
department re-measured the whole work in the 6" running bill and
deducted an amount of Ry, 1548233.00 from alréady withheld

3

~—— .



S

amount of contractor in 5" running bill i.e Rs. 3866360.00 and

contractor bill reduced from Rs. 10376880.00 to Rs. 8828847.00.

That since the contractor was not happy due to withholding of the
amount, therefore, he filed a civil suit for the recovery in the court of
Senior Civil Judge Shangla on 25.06.2012. which was decided ir
favour of the Contractor vide order dated 27.07.2013, thereafter
appeals filed in the Honourable High Court/Darul Qaza Swat. and

Supreme Court of Pakistan by the Government /C &W Departmént ‘

were also dismissed vide judgment and orders dated 10.07.2014, and
04.05.2015, respectively. However, the Fonorable Supreme Court,
has also dirccted that the case has since not been presented/defended
properly by the department in the Lower Court, -therefore,

disciplinary action may be taken against the concerned
officials/DWs. '

B. DISCIPLINARY PROCEEDINGS

to

[}

4,

That the undersigned since appeared as DW in the court at the lower
forum, therefore, I was served with the charge sheet, containing
certain baseless and unfounded allegations. I duly replied the charge

sheet and refuted the allegations leveled against me vide my reply
dated 04.08.2015. (Copy attachcd)

That an inquiry committee ‘was also constituted to probe into the
matler, however without pxopuly “assoclating the undersigned with
the inquiry proceedings, the i mquny committee conducted the inquiry
in o hasty manner and submitted its report wherein besides certain
other recommendations, censure or any other appropriate
disciplinary proceedings were recommended against the undersigned
and other officials. Hence the instant show cause notice has been
served upon me proposing the imposition of penalty of “Reduction
of time scale of pay by three stages for 03 years.”

That 1 once again deny the allegations leveled against me as false
and bascless. In this respect I have '1izmdy submitted iy Para wise
reply to the charge sheet served uponme in addition to my earlier
reply I also submit as under.

That in contrary to the inquiry report findings No. 9, it is stated that |
have nol shown any laxity or negligence while delending the case
because |ohave duly attended the court in time as per the
orders/summon of the court and recorded my statement as per factual
positions whenever it was required.

. That I have never recorded statement in favor of contractors claim,

neither in my examination in chief nor in my cross examination, but

only explained the factual position of work at the site. I could not

.

PRSI JPTL
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state anything of my own and had to record statement in accordance
with the record without concealment of facts. As any concealment of
fact from the court is a criminal offence.

That the contractor, Mr. Saranzeb was awarded the contract of up-
gradation of Middle School to High status at Shangla and was paid
for work done as measured at site through 5" R/bill and finally 6"
R/Bill, deducting/recouping an amount of Rs. 1538233/ for those .
works which were executed at site but damaged due to the seitlement
of landscape. I was summoned for statement by the Civil
Judge/Alaga Qazi as defendant witness on, and T recorded my
statement according to the factual position.

L That it is pertinent to mention here that when the contractor liled his

suit in June, 2012 in lower court, at the relevant time 1 was
transferred to C&W Division Battagram vide Chief Engineer
(Centre) orders NO. 18-E/275/CE/C&W dated 09.02.2012. Thus .
neither the written statement on behalf of the department was
prepared by me, nor I was the signatory of the same, therefore if the
case is not presented properly at the initial stages on behalf of the
department, T cannot be held responsible for the same. I have never

showed any slackness or inefficiency, nor have damaged the image
of the department. .

That the base of every case/ proceedings in the court is formed on
the pleadings of the parties to the case/proceedings, i.e plaint and
written statement and it is also established principle of law that
parties cannot go beyond there pleadings. It was the responsibility of
the Exceutive Engineer, Divisional Accountant and Head Clerk with
consultation with the government pleader to prepare proper Juwab
Dawa / written statement mentioning all factual and legal position. It
is also admitted by the inquiry committee that the written statement
on behalf of the government /department was not properly presented
for which responsibility cannot be fixed on the undersigned. I only

appeared as defendant witness and recorded my statement according -
to the factual position. '

. That it was the responsibility of the then defending officers to file the

casc/written in lower court in the first instance on correct lines in
pursuance of the relevant clauses of Contract agreement, however
nothing was mentioned In the pleadings/written slalement regurding
the relevant clauses of the . contract agreement, therefore
responsibility Tor the same cannot be fixed on the undersigned.

10.Fhat with utmost respect it is submitted that the inquiry committee '

s not conducted the inquiry in accordance with fuw and rules, The
procedure prescribed under the Khyber Pakhtunkhwa Gevernment
Servants (Efficiency and Discipline) Rules, 2011 has not been
followed during the inquiry. The inquiry committee it sclf admitted
in the inquiry report that proper/relevant material has not been

S




presented in the inquiry. Thus the inquiry so conducted is defective
in the eye of law and findings based on such defective proceedings
have no legal support as a single iota of evidence has not been
brought on record to fix responsibility upon me of the alleged
charges.

.That the inquiry committee did not associate me properly with the

inquiry proceedings. Not a single witness has been examined during
the enquiry, or if so examined, neither their statements has been
recorded in my presence nor I have been given opportunity to cross

examine those who may ha\m said anylhlm, abamst me during the
inquiry.

i

.That the report of thc inquiry committee is self contradictory as at

the one hand in para-14 it admits the fact that the case.was not
properly presented at the initial stage in the court i.e proper Jawab-e-
Dawa was not presented in the court, while at the other hand it fixes
responsibility on the undersigned, ignoring the fact that the
undersigned was neither the 31gnat01y of the Jawab-e-Dawa, nor had
hc prepared the same.

13.That similarly Para-13 of the inquiry report wherein the inquiry

committee has observed that the statements recorded by Imad.
Ahmad, Sub Divisional Officer and Muhammad Shaukat i.e the -
undersigned, in the lower court is also dubious, which is the direct-
denial of the first charge. :

14.That Para 9 to 16 of the inquiry report are self contradictory and

confusing, a careful reading of the same would suggest that the
inquiry report is ambiguous and general in nature, and has not
reached to a definite conclusion. Moreover the recommendations are
also vogue and not clear. '

> Chat it has also been admitted by the inquiry comimities in lia report

that the Sub Engineer In-charge i.e the undersigned has rightly
deducted the puyment of domnged work from the Gantrmgtor and
endeavored to save the Govt. Exchequer from loss, thus their arise
no question that I would admit the claim of the contractor in the
court. Moreover this Para also show contradictions in the inquicy as
at orie hand the efforts of the undersigned has been appreciated while
on the other hand I have been recommended for penalty. '

16.That T have been discriminated against as other senior officials on

whose shoulders, responsibility was though fixed by the inquiry

compnittee h'wc let free and no disciplinary action has bccn taken
agambt them. '
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17.That during the inquiry not a single evidence oral or documentary
has Dbeen produced that could even remotely associate the
undersigned with the charges leveled in the charge sheet.

18.That the charges leveled. against me were never properly probed
during the inquiry, the inquiry committee gave its findings on
surmises and conjunctures. .

19.That I have never committed any act or omission which could be
termed as misconduct, I have duly performed my duties as assigned
with full devotion, zeal and loyalty. My statement recorded in the

court was based on available record and according to the factual

position hence cannot be termed as admission of the claim of the
contractor.

20.That I have a long and spotless service career, at my credit, cmung,
my entire service career I have always performed my duties as
assigned with zeal, devotion and loyalty and have never given any

chance of complaint whatsoever regarding my performance. 't have.

always preferred the interest of the Government/Department over

dnd above my personal interests. The proposed penalty if 11nposed"

upon me would be a stigma on my bright and spotless service career.

21.That the undersigned also desires to be heard in person.

CONCLUSION

Keeping in view the above submissions it can safely be

concluded that the'charges leveled against the undersigned were.

neither attributable to me nor any proof/ evidence has been brought
before the inquiry committee that could associate the undersigned
with the alleged charges, as such the charges remained unproved
during  the inquiry. Throughout the findings of the iuquiry
commitlee, it has not been mentioned nor proved that I have
admitted the claim of the contractor as correct which is the opu.uivc
purt of the charge sheet. Morcover in their findings, the inquiry
committee has stated that the case was lost by the department owing

to the reasons that it has nat been properly produced before the court

(i.e. Reference to the Clause #25 and 29 ) had not been made in the
written reply, whereas the inquiry committee itself admitted the fact
that preparation of Written reply from the department is the duty of

the Executive Engineer; Divisional Accountant and Head clerk in

consultation with the Government Pleader, as the written statement
was neither prepared by me nor I signed the same, therefore how
could the undersigned be made to suffer for the acts and omissions
which e rot comniitted by s,

"~ e
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PRAYER

It is, therefore, humbly requested that on acceptance of
this reply, the subject final show cause notice may please be
dropped and I may be very kindly be exonerated of the charges.

Yours Truly,

Maul {{{ad Shaukat 'v
R | OIGJXEN . - = -
Dated: 233 /09/2015. SRR ~ C&W Division Shangla. -~ ..
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GOVERNMENT OF KHYBER PAKHTUNKHWA
COMMUNICTION & WORKS DEPARTMENT

Dated Peshawar, the September 29, 2015

ORDER: .

Nz SOE/CAWD/HB-16/2015: WHEREAS, Mr Muhammad Shoukat Sub Engineer (BS-11)
" Division Shangla was proceeded against under the Khyber Pakhtunkhwa Government

Szrvant (Efficiency & Discipline) Rules, 2011 in the case titled "Civil Appeal No.533- P of 2014

Covt of Khyber Pakhtunkhwa through Chief Secretary & others V/S Saranzeb Govt Contractor’

2. AND WHEREAS, for the said act of misconduct he was served charge sheet/ statement

of allegations.

3. AND WHEREAS, an inquiry committee comprising of Mr. Sardar Asad Haroon, the then
Additional Political Agent Khyber Agency now working as Deputy, Secretary Aclmlnlstratlon
Department and Engr. Musrim Khan Executwe Engineer 1rrxgatnon Department Mardan was
appointed. who submitted the inquiry report.

4, NOW THEREFORE, the Competent-Authority' after having considered the. charges,
material on record. inguiry report of the inquify committee, explanation of the official concerned
during personal hearing held on 298.08,2015, in exercise of the powers .under Rule-14(5)(ii) of
Khyber Pakhtunkhwa Civil Servants (Efficiency & Discipline) Rules, 2011, has been pieased to
impose the major penalty of “Reduction of time scale of pay by three stages tor 03 yeurs,
hesides recovery of pecuniary loss of Rs.7,74,116/-" upon the aforementioned official.

SECRETARY TO
Government of Khyber Pakhtunkhwa
Communication & Works Deparimoent
Endst of even number and date

Copy is forwarded o the:-

1. Accouniant General, Khyber Pakhtunkhwa Peshawar
2. Chicf Engineer (North/Centre), C&W Peshawar

3. Superintending Engincer C&W Circle, Swat

4. Executive Engineer C&W Division Shangla

5. PS to Chiel Secretary Khyber Pakhtunkhwa, Peshawar
0, Disliicl Acsounts Officar Shangla

7. Seclion Officer (Litigation) C&W Depariment, Peshawar
8. PSlo Scerelary, C&W Peshawar

9. Official concerned

10. Office order File/Personal File

(
| SECTION OF GER (Estb)

;
PR - %
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The Scerelary wo Govt of
Khyber Pakhtunkhwa
C & W Department, Peshawar.

subject; Departmental Appeal, o . '
Sir

undersigned against the penalty order dated 29.09.2015 for onwards
submission Please. : : :

Youes fuithlully,

Daed: 7 3 71072013

Kindly find herewith attached the. departmental appeal of the
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To -
The Honourable, Chief Minister
Khyber Pakhtunkhwa,
Peshawar, ;o
z{l.
Through: Proper Channel ‘
Subject: Departmental Appcal /;‘Represcntation against the order Né.

SOE/C&WD//S-IG/ZOIS, dated 29.09.2015, whereby the undersigned

has been awarded the major penalty of Reduction of Time seale ofd
pay by three stapes for 03 vears, besides recovery of pecuninry loss

of Ry. 7,74.116.

Prayer In departinental appeal;

On _neeeplunce  of  this pppenl_ (he  Impuened  girdor  No.
SOL/C&EWD//8-16/2015, dated _29.09.2015 may kindly be set aside
and_pay_of the undersigned many_very kindly _be restored to_its
original pesition ke before the imposition ‘of penalty with all bael/
consequential benefits. "

Respected Sir,

S

That_the appellant is serving as Sub Engineer in the C&W department, and’ is
presently posted in C&W Division Battagram. It is pertinent to mention here that
cver since my appointment I am performing my dutics as assigned with great zeal
and devotion and without there being complaint regarding my performance.

That An ADP Scheme No. 28/80448 (2008-09) up-gradation of 100 Middle Schools
to High Level (B&G) on need basis in Khiyber Pakhtunkbhwa was reflected in the
AP Tar he year 2008:00, Up=prisdition ol clovl, Midile Sahool Blanigli 1O0 wis
part of this Umbrella Scheme. The Govt. Contractor .started the work as per
direction of the officer/oflicinl of Works & Servicos Dopuelment nid, subdaquently
payments were made to the Contactor ag per Govt. procedure and policy. The
contractor reccived the payment up to 4% Runnmg bill according to his measured
work done at site. There was no _dispute in between the department.and contractor .
up to 4™ running bill. The department measured the contractor work done up to the
5" running bill and the total amount of work done came to. Rs 10376880.00 with
net amount of Rs. 5898360.00. The measurement of 5“‘ runnmg bill was carried out
on 10.5.2011. Due to less funds available with the Divisional Office an amount of
Rs. 2032000.00 were paid to the contractor on 30.6.2011 and an amount of Rs.
3866360.00 was withheld from the 5 running bill and the scheme was carried over
to the next financial year. After June, 2011 some damages werc noticed by .the
department due to land sliding in the vicinity of the project area. The department re-
measured the whole work in the 6® running bill and deducted an amount of Rs.

© 1548233.00 from already withheld amount of contractor in 5" running bill i.e Rs.

3866360.00 and contractor bill reduced from Rs. 10376880,00 10 Rs. 8828847.00.

L3




3.

4,

That since the contructor was not happy due to withholding of the smount:

therefore, he filed a civil suit for the recovery in the court of Senior Civil Judge

Shangla on 25.06.2012. which was decided in favor of the Contractor vide order.

dated 27.07.2013, thereafter appeals filed in the Honom;xble High Court/Darul Qaza
Swat and Supreme Court of Pakistan by the Government /C &W Department were

also dismissed vide judgment and orders dated 10.07.2014, and 04.05.2015, -

‘tespectively. However, the Honorable Supreme Court, has also directed that the case
hast since not been presentod/detended properly by tho dupariment in the Lower

Court, therefore, disciplinary  action may be taken against the concerned
ofticials/DWs, : '

That the undersigned since appeared as defendant witness (DW) in the court at the
lower forum, therefore, I was served with the charge sheet, containing certain
buseless and unfounded allegations so leveled are reproduce below:

I . That you admitted the claim of the coutractor as correct during crosy
examination in the Court ‘
i, Your stutciient regarding the correctiiess of the contractor cluhim

clearly  shows your slacknesy .and  inefficiency resultantly ‘the

Government petition dismisyed by the Supreaine Court of Pakistan
iii. You badly falled In the defensd of Government interest due to which

- the Govt exchequer is being sustained huge loss, besides a poor show’

on the part of C&W Department in  the cye of Supreme Court of
Pakistan” A

L cluly replied the charge sheet and cefuted the allegation leveled aguinst me ay false and
bascless, :

5.

S,

Thata an inquiry committee was also constituted to probe into the matter, however
without proporly nssociating the widersigned with tho inquiry proceedings, the
inquiry committce conducted the inquiry in a hasty manner and submitted its report

wherein besides certain other - recommendations, only censure; or-any other - .

appropriate disciplinary proccedings werc recommended against the undersigned
and other officials. : ‘ '

That though the undersigned was only recommended for censure by the inquiry
committee, however, when show causc noticc was issucd, in disrcpard of the

recommendations of the inquiry committee, major penalty of reeducation of time

scale of pay by three stages for three years was proposced. The show cause notice
was communicated to me vide letter dated 17.09.2015.

That I duly submitted my detail reply to-the showscause notice wherein besides
denying the allegation I also explained my;: position -in’ detail, thereafter though a

personal hearing notice was issucd on 28.09.2015, However no proper personal
hearing was allowed to the undersigned.

That without considering my reply in defense, 1 have been awarded the major

punishment of time scale of pay by three stages for three years and recovery of Rs.

7,74,116 vide the impugned order dated 29.09.2015.

5
d
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9. That the penalty so imposcd upon me is illegal and .ttmlawful against the law and - o
facts tience liable to be set aside inter alia on the following grounds: '

\

GROUNDS OF DEPARTMENTAT, AVPITAY,

A Thatl the undersigned has not been treated in accordunce with law hence }x1y
rights secured and guaranteed under the law are badly violated,

B. That the biased punishment have demoralized the undersigned, as he has got a
spotless carcer of more than 20 years, the punishment awarded to him' have '

forced him to be hopeless from the government sctup and all the above forums
as therc is no one to listen to the poor. ‘ e

C. "T'hat no proper procedure hay been i’ollo‘wca belore awarding me the penalty, hq
proper inquiry has been conducled, I have not been properly associated with the
inquiry proceedings, statement of witnesses if any weroe never recorded in my
presence nor I have been allowed opportunity of personal hearing thus the whole - _
proceedings are defective in the eye of law.

D. That I have not been allowed proper opportunity of personal hearing thus 1 have
Leen eondemned unheard. :

. That during the inquiry no witness has been examined or if so cxamined, neither
his statement has been recorded in ‘my presence nor I have been allowed
opportunity to cross cxamine those witnesses who may have deposed against

me. g

\ -

it

I. That the charges leveled against me were never proved during the inquiry

B s S

proceedings, the inquiry officer gave its findings on surmiscs and cosjunctures. '

. That the penalty of recovery of Rs.7,74,116/- has also wrongly been imposed .

upon me, neither in the show cause notice the said amount was mentioned nor it
was proposcd by the inquiry committee. .

H. That in contrary to the inquiry report findings No. 9, it is stated that I have not
shown any laxity or negligence while defending the case because 1 have duly
attended the court in time as per the orders/summon of the court and rccorded
my slatement ax per fuctual positions whenever it way required.

[ That T have never recorded statement in favor of contractors’claim, ncither in my
cxumination in chicf nor in my cross e¢xamination, but only cxplained the factual
position of work at the site. I could not state anything of my own and had to .
record statement in accordance with the record without concealment of facts. As
any concealment of fact from the court is a criminal offence.

-,
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J.

That the contenclor, Mr, Sarmnzab wiil swirded tha sontesal of up=adintion of
Middie School o igh stulus w Shunglu und was puid for. work done us

measured at site through 5" R/bill and finally 6" R/Bill, deducting/rccouping an

amount of R, 1538233/ for thono works whish woere exosutsd nt #ite but

divmaged duc 1o the settlement of landscupe. 1 was summoned, for statement by
the Civil Judge/Alaqa Quzi as defendant witaess, and I recorded my statcment-
according to the factual position.

. That it is pertinent to mention here that when the contractor filed his suit in June,

2012 in lower court, at the relevant time I was transferred -to C&W Division
Battagram vide Chicf Engineer (Centre) orders NO. 18-E/275/CE/C&W dated
09.¢2.2012. Thus neither the written statement on behalf of the department was
prepured by me, nor [ was the signatory of the sume, therefore if the case is not
presented properly at the initial stages on behalf of the department, I cannot be
held responsible for the same, I have never showed nny slncknens ' or
incflicicncy, nor have dumaged the imagoe of the dapatunont,

That the base of every case/ proceedings in the court is formed on the pleadings
of the parties to tho cane/procecdings, Lo pluint and writlen gatement and it is
also cstablished principle of law that parties cannot go beyond there pleadings. It
was the responsibility of the Exccutive Engincer, Divisional Accountant and
[eud Clerk with consultution with the government pleader to prepare proper
Jawab Dawa / written statement mentioning all factual and legal position. It'is
also admitted by the inquiry committee that the written statement on behalf of
the government /department was not properly presented for which responsibility

cannot be fixed on the undersigned. I only appcared as defendant witness and -

recorded my statement according to the factual position.

- That it was the responsibility of the then defending officers to file the
casc/written in lower court in the first instance on correct lines in pursuance of ..

the relevant clauses of Contract agreement, however nothing was mentioned in
the pleadings/written staternent regarding the relevant clauses of the contract

agreement, therefore responsibility for the same cannot be fixed on the

undersigned.

- That with uumost respect it is submitted that the inquiry committce hug not

conducted the inquiry in accordance with law and rules. The procedurc
prescribed under the Khyber Pakhtunkhwa Government Servants (Efficiency
and Disciplinc) Rules, 2011 has not been followed during the inquiry. The
inquiry committee it self admitted in the inquiry report that proper/relcvant
malerial has not been presented in the inquiry. Thus the inquiry so conducted is
defective in the cye of law and findings-based on such defective proceedings
have no legal support as a single iota of gvidence has not been brought on record
to fix responsibility upon me of the alleged charges.’

.

. That the inquiry committce did not associate me properly with the inquiry

proceedings. Not a single witness has been examined during the cnquiry, or if so
examined, neither their statements has been recorded in my presence nor [ have
been given opportunity to cross examine those who may have said anything
against me during the inquiry.

e,
...




That the report of the inquiry commmcc is self contradictory as at the onc hand
in para-14 it admits the fact that the case was- not properly prescntcd at the initial
stage in the court i.e proper J awab-c-Dawa was not presented in the court, while
at the other hand it fixes rcsponslbxhly on the undersigned, ignoring the fact that

the undersigned was neither the signatory of the Juw11b-c-Duwu. nor had he
prepared the same.

‘That similarly Para-13 of the inquiry report whercin the inquiry cornmittee has
obscrved that the statcments recorded by Imad Ahmad, Sub Divisional Officer

and Mulinmumad Shaukat i,0 the uncl(..u.:;mud in the lower court is alvo dubious,
which 15 tho diveet deulal of the st ohurgo.

That Para 9 to 16 of the inquiry ‘report are sclf contradictory and confusing, u
carcful reading of the same would suggest that the i inquiry report is umbx[,uoub
and general in nature, and has not reached to a definite conclumon. Moxr/:-vcr the
recommcndatxons are also voguc and not clcar ’

That it has also been admittcd by the inquiry committee in its report that
deduction in payment for damagcd work from the conlractor was rightly made

and endecavor was made 1o save the Govt. Exchequer from loss, thus their arisc;
no qucstion that I would admit the claim of the contractor in the court when-it '

has rightly been donc by the .dcpa:lmcnt. Moreover "this Para also ' show
contradictions in the inquiry as on the onc hund the effortn of the clc,mnmcnl

have been appreciated while on the other hand I havc been rcoom.mcndcd for
pcnalty,

That I have been discriminated against as other senior officials on whosc
shoulders, responsibility was though fixed by the inquiry commxttcc but have
been let free and no disciplinary action has been taken against them.

That [ have never commitied any act or omission which could be termed us
misconduct, I have duly performed my dutics as assigned with full devotion,
zcal and loyalty. My statement recorded in the court was based on available
record und according to the factual position hence cannot bé 1umcd as
admission of the clvim of the contructor.

. That the charges leveled agaiﬁst the undersigned were neither attributable to me

nor any proof/ evidence has been brought before the inquiry comumittee that
could associate the undersigned with the alleged charges, as such the charges
remained unproved during the inquiry. Throughout the findings of the inquiry
committce, it has not been mentioned nor proved that I have admitted the claim
of the contractor as correct which was the operative part of the charbe sheet.
Morcover in their ﬁndm;,s, the inquiry comumitice has stated that the case was
lost by the department owing to the rcasons that it has not been properly
produced before the court (i.e. Reference to the Clause #25 and 29 ) had not
been made in the written reply, whereas the inquiry committee itself admitted
the fact that preparation of Written reply from the department is the duty of the
Exccutive Engincer, Divisional Accountant and Head clerk in consultation wuh
the Government Pleader, as the awritten stateamant was ncu.hm prepured by mc
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W,

nor [sipned the sie, therefore how could the undersigned be mado to suller for
the acts and omissions which ure not committed by me.

That T have a long nad spotless serviceo cieer, ntoamy evadit, during my ontiva
service career I have always performed my dutics as assigned with zeal,
devotion nud loyalty and have never pivon any ehinnoe of coinplaiut Whintrooyvoer
regarding my performance, I have ulways preferred the interest of the
Government/Department over and above my personal interests. The ponalty

imposcd upon me is too harsh and is a stigma on my bright and spotless service
carcer. o ‘

It is, therefore, humbly: prayed that on acceptance of this appeal the
impugned order No, SOE/C&WD//8-16/2015, dated 29.09.2015 may kindly be
sct aside and pay of the undersigned may very kindly be restored.to its original
position i.c before the imposition of penalty ‘with all back/’ conscquential

benefits. . o
v i
' Yours Truly,
4 y '
Muhm n](s‘(tf"glmulmt
O/0 MEN ) . .
Dated: /3 /10/2015. C&XV Division Bauagram.
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No No. SOE/C&WD/8- 16/2015
Dated Peshawar, the December 04, 2015

TO

Mr. Muhammad Shaukat
Sub Engineer O/O _
XEN C&W Division Battagram
Subject: Departmental Appca!!Ropresentqtlon against the Ordoy

No.SOE/C&WD/8-16/2015 dated 29.09.2015, whereby the undersaqncm
has been awarded the major penalty of “reduction. of tim= scale of

pay by three stages for 03 vears” besides recovery of pocunnrv Ton
of Rs.7,74,116/- :

| am directed to refer your appeal/representatlon dated ’13 10. 2015 which wa:
examined and submitted to the Competent Authonty (Chief f\/lmster) The uompete

~ Authority has rejected your appeal/representation.

2. You are hereby informed accordingly.

\/fﬂ] x‘".—-.--""'.‘" -
( SM!]\NOJAN)

SECTION OFF!CER (Estb)
Endst even No. & date

Coay forwarded to PS to Secretary CE&W Department Peshawar

v

SECTION OFFICER (Estb)
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r POWER OF ATTORNEY

S e /fé/&}, [ lem Bhuw serpies 75, _ éaﬁg
(tethommac! Shaukal For

}Plaintiff
} Appellant

}Petitioner
} Complainant

VERSUS

- Gad a;l %#Aoﬂi /gﬁ% Oleecersor igei‘endznt
esponaent

Q{/rLQ/ 91114)%9 - }Acclzlsed

}

Appeal/Revision/Suit/Application/Petition/Case No. of
Fixed for

I/We, the undersigned, do hereby nominate and appoint

IJAZ ANWAR ADVOCATE, SUPREME COURT OF PAKISTAN

%0/ § W A%{;ﬂ MV% my true and lawful attorney, for me

in my same and on my behalf to appear at - _to appear, plead, act and
answer in the above Court or any Court to which (he business is transferred in the above
matter and is agreed (o sign and file petitions. An appeal, statcments, accounts, exhibits,
Compromiscs or other documents whatsoever, in connection with the said matter or any
maltter arising therc from and also to apply for and reccive all documents or copics of
documents, depositions etc, and to apply for and issue summons and other writs or sub-
poena and to apply for and get issued and arrest, attachment or other executions, warrants
or order and to conduct any proceeding that may arise there out; and to apply for and
receive payment of any or all sums or submit for the above matter to arbitration, and to
cmployee any other Legal Practitioner authorizing him to exeicise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so, any other

lawyer may be appointed by my said counsel to conduct the case who shall have the same >
powers.

AND to all acts legally necessary to manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

AND I/we hercby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/we undertake at time of calling of the casc by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel
or his nominee, and if awarded against shall be payable by me/us

IN WITNESS whereof I/we have hereto signed at /)
the day to the year 1
Executant/Executants &

Accepted-sybject to the terms regarding fee / v

HjaZZAnwar

// Advocate High Courfs & Supreme Court of Pakistan
¢ ;_ L ' ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAY CONSULTANT
. N -

FR-3 &4. Fourth Floor, Bilour Plaza, Saddar Road, Peshawar Canyt
Ph.O91-5272134 Mobile-0333-9107225 :



BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR
SERVICE APPEAL NO. 10 OF 2016

Engr. Imad Ahmad - Appellant
Assistant Engineer O/O
CE (Centre) C&W Peshawar
VERSUS
1 Govt of Khyber Pakhtunkhwa through - Respondents

Chief Secretary, Peshawar

2. Secretary to Govt of Khyber Pakhtunkhwa
C&W Department, Peshawar

3. . Chief Engineer (Centre)
C&W, Peshawar

JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO.1TO 3

Respectfully Sheweth

Preliminary Objections

That the appeal is not maintainable in its present form.
That the appeal is premature.
That the appellant has no cause of action and locus standi.

That the appeal is time barred.

I S

That the appeal is liable to be rejected on ground of non-joinder of necessary and mis-
joinder of unnecessary parties '

o

That the appellant is estoped by his own conduct to file the instant appeal

Facts
Pertains to record

-

Pertains to record

w N

Incorrect. In September 2011, due to ground movement and erosion of rock, the under
construction scheme of GMS Shangla was seriously damaged along-with the existing
buildings of Middle and Primary sections. The field staff of C&W Department calculated
the value of damages and deducted the amount of Rs.15,48,233/- from the contractors’
6™ running bills. The plaintiff Mr. Seranzeb Govt contractor filed a suit for declaration,
recovery and permanent injunction against the respondents in the learned court of
Senior Civil Judge/lllaga Qazi Alpuri District Shangla on 25.06.2012. After arguments,
the learned court decreed the suit in favour of plaintiff on 27.07.2013 (Annex-l). The
respondents being aggrieved with the judgment of the trial court filed an appeal against
the decision in the Learned Peshawar High Court Peshawar Mingora, Bench/Darul Qaza
Swat. However the court dismissed the appeal {Annex-ll). Therefore, the Department
approached to August Supreme Court of Pakistan against the decision of the Learned
Peshawar High Court Mingora Bench. The August Supreme Court of Pakistan has
ordered dated 04.05.2015 in the verdict that since the officials of the Department had
admitted the claim of the respondent as correct. In these circumstances, we do not find
any merit in this petition, which is dismissed leave refused. However, the Competent
Authority in the Department is directed to initiate disciplinary. proceedings against the
said DWs and conclude the same within a period of 30 days from the receipt of this

order. Report of the proceedings shall be submitted before this court for his perusal
(Annex-lll).

r~
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10.

Incorrect. As stated above, on the direction of August Supreme Court of Pakistan, a
note submitted to Chief- Secretary Khyber Pakhtunkhwa with the suggestion that
disciplinary proceedings may be initiated against the responsible officer/ official i.e.
Engr. Imad Ahmad Assistant Engineer (BS-17) and Mr. Shaukat Sub Engineer (BS-11).
An inquiry committee was constituted to initiate disciplinary proceeding against the
responsible officer/official under E&D Rules, 2011 by serving charge sheets/Statement
of Allegations upon them and submit report.

Incorrect. The Chief Secretary being Competent Authority constituted inquiry committee
to conduct formal inquiry under the Khyber Pakhtunkhwa Govt Servants (Efficiency &
Discipline) Rules, 2011 against the accused officer/official. Accordingly, the committee
submitted the inquiry report (Annex-1V), wherein it was recommended imposition of
penalty upon the appellant, meaning thereby the charges were proved against him. As
the accused failed to submit a proper statement before Learned Civil Court. On the
basis of his false statements given by appellants, the Learned Civil Court decided the
case in favour of contractor. Moreover, he was required to agitate clause-29 during the
hearing date in the Learned Civil Court. If he tried to defend the case in the Learned
Civil Court in a smooth manner then the Government would have not faced
embarrassing situation in the higher courts, besides loss caused to the Govt exchequer.

Incorrect. As and when the inquiry committee submitted the report which was
processed and placed before the Competent Authority (Chief Secretary). In the report,
the committee recommended imposition of penalty upon the appellant. The Competent
Authority tentatively imposed major penalty “Reduction of time scale of pay by three
stages for 03 years” upon the appellant with the direction to submit his reply.

Incorrect. The reply to the show cause notice of the appellant examined but did not find
convincing, as the inquiry committee has clearly mentioned in the findings that clause-
29 should have been presented before the court in the instant matter to defend the case
which says that “the Government will accept no responsibility on account of damages”.
The committee has further added that any concealment of facts from the court is a
criminal offence. Therefore, the tentative penaity of “reduction of time scale of pay by
three stages for three years” already imposed upon the appellant was confirmed.

Incorrect. The Competent Authority after having considered the charges mentioned in
the inquiry report, personal hearing of the officer/ official (appellant) in exercise of
power under Rule-14(5)(ii) of Khyber Pakhtunkhwa E&D Rules, 2011 has imposed
major penalty of “reduction of time scale of pay by three stages for 03 years besides
recover of pecuniary loss of Rs.7,74,116/-“ upon the appellant on 29.09.2015 (Annex-V).

As per record, the departmental appeal of the appellant processed and found not
convincible as the presence of the appellant in the Learned Civil Court and his
statement on behalf of Govt reveals that his laxity in defending the case being not
honoured in the Learned Civil Court nor in August Supreme Court of Pakistan, which
clearly shows their inefficiency and negligence. Therefore, the Competent Authority has
rejected his appeal and informed him accordingly.

Incorrect. The appellant has no cause of action to file the instant appeal, as the
disciplinary proceeding against the appellant was initiated on the orders of August
Supreme Court of Pakistan and its outcome meaning by imposition of major penalty
upon the appellant was placed before August Supreme Court of Pakistan by the Chief
Secretary in person. The August Supreme Court of Pakistan vide its order dated
30.09.2015 that the two delinquent officer were departmentally proceeding
against and as a major penalty, recovery of the amount which the latter conceded
in the court has been directed. Furthermore, three increments have also been
stopped and three stages demotion has been made. This to us is a reasonable
compliance of the order dated 04.05.2015. The matter is disposed of accordingly
(Annex-Vl). Therefore, the appellant was required to comply with the referred orders
and should have deposited his share of loss in the government treasury.
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Grounds

A.

<

CH® PP UVOZECXC

Incorrect. There is no mala-fidé’ intention of the respondents, no discrimination
and no violation of rights of the appellant has been made. The respondents dealt
the case strictly in accordance with law and regulations.

Incorrect. The charges leveled against the appellant were properly enquired and
were proved against him as per inquiry report and the order is in accordance with
law.

Incorrect. The opportunity of detail personal hearing was given to the appellant on
29.09.2015, but he could not prove himself innocent from the charges which were
proved against him.

Incorrect. The inquiry report was processed according to law and under existing
rules and regulation. Moreover, all the process of inquiry proceedings were
conducted against the appellant according to law and rules.

Incorrect and mis-conceived. All relevant rules have been followed and action
taken is within the prescribed law as explained in para-8 of the facts.

Incorrect. As explain in para 7 & 8 of the facts.

Incorrect. The August Supreme Court of Pakistan has clearly mentioned in the
judgment dated 04.05.2015 that both the DWSs have admitted the claim of
contractor, while giving their statement in the Learned Civil Court. Moreover the
inquiry committee has also mentioned in the report that clause-29 should have been
presented before the court in the instant matter to defend the case which says that “the
Government will accept no responsibility on account of damages”.

Incorrect. As explained in para-G of the grounds.
Incorrect. As explained in para-G of the grounds.
Incorrect. As explained in para-G of the grounds.
Incorrect. As explained in para-G of the grounds.
Incorrect. As exp[aihed in para-G of the grounds.
No comments

Incorrect. As explained in para-G of the grounds.
Incorrect. As explained in para-G of the grounds.
Incorrect. As explained in para 4 & 5 of the facts.
Incorrect. As explained in para 4 & 5 of the facts.
Incorrect. As explained in para 4 & 5 of the facts.
Incorrect. As explained in para 4 & 5 of the facts.
Incorrect. As explained in para 4 & 5 of the facts.

Incorrect. The impugned notification is legal and accordance with law, no violation of the

constitution, law, and even policy, rules and regulations of the Provincial Government is
made.

Incorrect. No right of the appellant has been violated.

- Incorrect. No discrimination to any individual, including the appellant was done nor any

rules of principle of law infringed. The apprehension of the appellant is mis-happed.

Incorrect and mis-conceived. All relevant rules have been foliowed and action taken
within the prescribed law as explained in para 4 & 5 of the facts.

Incorrect. The charges leveled against the appellant were properly enquired and were

proved against him as per inquiry report of the inquiry committee arid impugned order is
in accordance with law.

The respondents would like to seek permission of this Hon'able Tribunal to produce more
grounds during the time of arguments.




In view of the above, it is humbly prayed that the instant appeal may kindly be

dismissed with cost.

Secretary to Govt of
Khyber Pakhtunkhwa
C&W Department
(Respondents-No. 1 & 2)

Chief Engine
C&W Department
(Respondent No. 3)

re)
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IN THE' PESHAWAR: HIGH COURT:
© (DAR-UL-QAZA}, SWAT
(JudzczalADepartment) R

R.F.A. No. 83-M/._2013";_f :

| gupeMENT '

Date of hcanng 10 7- 2014

.f;.ppell t-Pe&t:mer f 67M i "7/ 74 Z £

Respondent ( .SCZ)MQJ &M fd?)b"-”

"ABDUL LATIF KHAN, J.- ‘TheA appellants have filed the -

v

instant Regular First .Appeal against the judgment and

decree dated 27-7-2013 passed by the.learned Civil

“"-f;lcd by the plaintiff/respondent has been decreed.

\

3, A perusal of record reveals that 'Sarangzeb,‘

conlractor participated in a tender for. construction of

-Government  High School Shangla by upgrading

iyt chi sucnnty 2. rs). /o MW,, ol A,

diefl %99{4/ m bar?: mma %%7/4;

Jddge/Illaqa Qazi, Alputi, District- Shaﬁgla}-whereﬁf'-sLi'it"-'.:

requn;lent filed a sui; against the petitiqneps/Depaxtmenf B SRR

for -declaration to the effect: that he- as government

e e i

'

Vi ST
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the parties on 28-11-2009 and thereafter WOkafd was.

issued’ and  after necessary codal:- formalities’:

construction was started and was- entitied to "FebF’i)’:ef.ij‘?e

amount of work done by‘ ‘him and .dgfeanntg',,havg fntﬁf.,j

authorized to withheld the. am.o'gpt{ of Rsl 6. lacsj,rega;fdi-rig ‘

the work done by the plaintiff, recove? to the extent of an

k4 7 amount of Rs. 16 lacs alongwith 2 % call deposit and 8 % -

15 % .w.e.f. June, 2011 til} disposal of the matter were also

sought. The suit was contested by the defendants on the !

ground that 5™ running bill amo‘un'ting to Rs. 58,’98,--366/;

.- * was prepared on 30-6-2011, however, due to insufficient
fund an amount of Rs. 20, 33,000/ was paid to the

plaintiff, the rest of the amount of Rs. 38, 66, 366/- was

withheld later on in Novembigr,‘ZOl 1, as.the work done ,b.y

(

N R DR R ICS TIU
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~the plaintiff. was- :évmea.'surg:"(_i__:afngi'}'

Rs. 15, 38, 233/- was found less-done by

after deducting the said:amount the remaining Ao

© Rs. 23, 18,233/~ was paid to- the -pl

accordance with the work done:

1S

outstanding against the dcfen_dém_s'.fq'we‘ 10 ;ihf:'f plamtx

except 8 % security and 2 % call deposit.

:

appellants/Department -only focused on the point that-

0
'

though the work done b)?'thé plairfitiff)édnffééior‘_on:_ tﬁg

spot, however, referred to Clause 29 of the agreement and

argued that as the building was collﬁpsed,after;completion;

of the construction by the -contractor, therefore, the -

Government was not respons.iblé,as both the parties havc{ '
agreed that ‘there . would be. no :-_resbonsibility Sof thJs.:":". S

Government and the contractor would be liable to damage’

caused by floods, fires, thefts, riots, force majored or anyf':-'

act of god to partly completed work, or to the material.
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4.

Department is worth pe;usal, ,wh_o: d-epo'se’cil that S‘I‘runmng .:
bill p;epgred on 39-6-_20'1_1 'a.momjntigg to .&':t,ss’j"9g’i366[:
was rightly preparéd as per »;rork dol-ne -o-,n :_the,' spot; he.-f\}-\}éé
unable to meﬁtion as 1o hoW re-measqrément of th? -w.q:k. :

was made. The defendants/Department were unable to

prpve thét what necessitated the re-measurement .of 'the_
work done by the contractor. It js pertinent to mention that
duringn the subsequent “measurellnen't made in Nlovei;nbé'r,” '
2011 the plaintiff or his representative a.rei not assgéiated

and it was unilaterally made and it has no binding effect

upon the plaintiff. The S.D.0O. appeared as DW-1 has also
deposed that he has not measured the work done by the
3 . - . plaintiff in November, 2011 rather re-measurement- was

made by one Muhammad Shaukat, who is still working as -
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served upon the plaintiff regarding the 1555'W6rk,:d°h‘?"b¥ Bt .

the contractor, as pointed out re-measurement iriad{: in_';

November, 2011, It is also in the evid'élnce that a smnl'_of

Rs. 58, 98, 366/- was paid to the G?,vemment and 10 this

‘effect a cheque was issued. This witness has also admitted - |

/that after 5 runping bill a sum of Rs. 58 lacs were' - |

outstanding

against the Department out of which the partial

amount was paid to the plaintiff and rest of the amount was

promised to be made to him and are not making hindrances E

in payment of said amount and are ready to pay the amount.

owe 1o the plaintiff. DW-1, Muhammad Shaukat, -Sub-

Engineer was subsequently produced as DW-2, who has

admitted that ap amount of Rs. 58-lacs were outstanding »

against the Dcpartment, st running bill passed in favour of

T
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"b\y the plaintiff on the spot. He also -admitted" that-the o

school was constructe_d,thjc';.l?uilding:-wgs%golléﬁsf;:q' he:
admitted that-the Geologicél team -of “the _Uni}(e‘i'sify':igf et

Peshawar has made the report, 'accordin_g- to"wmchi‘thélagi_té“- L

was declared not suitable for construction He als deposed-

that the re-measurement was necessitated .due -to. land -

erosion. He further admitted that the M.B. on the basis of
; ; .

« which 5" running bill was prepared was correct and -

measurement was rightly done on the basis of work done -

N, . .
N\

5,
5,

:gfeduction made in the 5 running bill ‘was .due to-the

Loy

damage later on caused to the building, however, buildiﬁg

was constructed by the plaintiff and was rightly measured

and 5" running bill was prepared in accordance with law.
5. - The plea-taken by the learned AAG was a

dgpaﬂ‘ure from the pleadings as the written statement is
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<

loss and cannot be pénalized fo:r=the-sgbs,c§ugi ! -

e e e e T
e -
I

“informed that an area of about orﬁé kilometcr"-‘f}ad‘i‘us;‘a‘l_l"_-;he_' .

buildings.were collapsed due to the land'--erosion, howf.:y_er,‘ .

4

none of the other contractor of school buildings were a's};ed :

for payment and only ‘plaintiff" ,ha'sit.-bcpr»i;{-f)e;ﬁaliiedif.éﬁ'"d‘:_ 8

“ amount has been de(.ilucted from th.t&:-S_‘h ~runni‘qg',bill, whip'h -‘
was rightly prepared: as per the w_ork-'doné by the plamuff _' |
\ on the épot, which i§ not in line with law, éparf,from bcing_
:iiscriminato‘ry in nature.
6. ' The ..le'a’.med"Trial'_:C.o'u'r»t has; deClded thc “118” |
pending before it with conscious and- 'app!ication of : .

independent mind and the appeﬂants/Dcpartmem could not
- point out any infirmity or illegality in the impugned order,

which is not open to any exception,
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For the afo;eséid~reasons the mstant?appealk; .
being devoid of merits is hcreby'dismissed.' e .
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.. Ph: 9082235 :
= 3.5220406 REGISTERED

. e No.C.P. 553-P/2014 - SCJ

SUPREME COURT OF PAKISTAN.

Islamabad, dated

The Registrar,
Supreme Court of Pak1stan

Islamabad. B At Secy: (Sud) B
. C D w hi; _LfL bl,/-
The Additional Registrar, Dae -l -
Peshawar High court, Mingora Bench (Dar-ul-Qaza), bo ( / oy -
Swat. . eation LS&GAD
o lary ao . / 7_
Subject:  CIVIL __PETITION NO. 553-P OF 2014, - Dated. / 8 /7 g
Govt. of Khyber Pakthunkhwa through Chief Secretary & others ) T
VERSUS. :
Serenzaib
On appeal from the Judgment/Order of the Peshawar S
High Court, Mingora Bench (Dar-ul-Qaza Swat dated . o
10.07.2014 in RFA NO. 83-M/2013 , L

Dear Sir,

1 am directed to enclose herewith a certified copy of the Order of this
“purt dated 04.05.2015 dismissing the above cited civil petition for information and
further necessary action, '

Thu operative part of the Order is reproduced hereunder:-

..The officials of the Department had admitted the claim of
the respondent as correct, In these circumstances, we do not
find any merit in this petition, which is dismissed and leave
refused. However, the Competent Authority in the
Department is directed to initiate disciplinary proceedings
against the said DWs and conclude the same within a period
of 30 days from the receipt of this order. A report of the
proceédings shall be %ﬁ&mis Court for our
perusal in Chambers.”

Please acknowledge receipt of this letter alongwith its enclosure
immediately. . ’
Yours faithfully,

Encl: Order

ASSISTANT REGISTRAR (IMP)
FOR REGISTRAR ‘
Copy th a certified copy of the Order of this Court dated, 04.05.2015 is
lorw?f? or immediate necessary action to:- Y
The Chief Secretary, Government of Khyber Pakhtunkhwgfor xmmedlate[/ i ,f /,
necessary action and report compliance.
ii. The Chief Engineer C&W Khyber Pakhtunkhwa, Peshawar.
iii. The Secretary Education, Government of Khyber Pakhtunkhwa,
Peshawar.
v, The D.C.0. Shangla.
Encl: Order
v. Copy for information to:-
Deputy Registrar (Peshawar)

Kadmi/***
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IN THE SUPREME COURT OF PAKISTAN

#- -1+ " (APPELLATE JURISDICTION)

. PRESENT:
MR. JUSTICE 1JAZ AHMED CHAUDHRY
MR. JUSTICE IQBAL HAMEEDUR RAHMAN

CIVIL PETITION NO. 563-P OF.2014
{On appeal against the judgment dated 10.7.2014
passed by the Peshawar High Court Mingora

.Bench in RF‘A No. 83-M/2013}) R

" Government of KPK through Chlef Secretary, Peshawar etc

. Petitioners
VERSUS
Serenzaib . .
... Respondent

For the Petitioners: Mr. Wagar Ahmed, Addl. A.G. KPK

For the Respondent: N.R.

..Date of Hearing: 04.05.2015

ORDER

1JAZ. AHMED CHAUDHRY, J.- After arguing the case.
at some length, learned Additional Advocate General, KPK, has

admitted that DWs-1 & 2,. who are officials of the C&W '

Department, have admitted during cross-examination that the
measurement of fifth running bill was correct and on the basis of

‘ the said bill the decree has been pagsed. The officials of the
. Department had admitted the claim of the respondent as correct.

In these circumstances, we do not find any merit in this petition, -

which is dismissed. and .leave refused. However, the Competent
Authority in the Department is directed to initiate disciplinary
proceedlngs against the said DWs and conclude the same within a
period of 30 days from the 1ece1pt of this order A report of the
proceedings shall be subinitted before this Court for our pem

‘Chambers. /(L
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GOVERNMENT OF KHYBER PAKHTUNKHWA

t
‘:{. .& 1
: 3 I

&
\;\jr Al"' ‘g
Pt ADMINISTRATION DEPARTMENT
No. PA/DS(Estate/Aviation}/Ad/1-2/2015
Dated: 11" September, 2015
To ) T o ¢

s

_-~ The Section Officer (Establishment),
C & W Department,

SUBIJECT: CIVIL APPEAL NO. 553-P OF 2014 GOVERNMENT OF KHYBER
PAKHTUNKHWA THROUGH CHIEF SECRETARY AND OTHERS VS
SERANZAB

Reference: - Your office letter No.SOE/C&W/8-16/2015, dated 07.07.2015—" P‘C/ cf/c

AT SR A IR

The undersigned along with Musrim Khan, Executive Engineer, Mardan {
Irrigation Division, Mardan were appointed as Inquiry Committee for conducting !
formal inquiry in the subject noted case. :
B
The inquiry has been conducted and the report is enclosed herewith for f
®
further necessary action, please. E
i
F
Enclosure £
As above g
’ XY
SARDAR ASAD'FTAROON,
Deputy Secretary (Estate/Aviation)
~ Enquiry Officer

Dlease Prouss aordy

§
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FORMAL INQUIRY REGARDING CIVIL APPEAL NO. 553 P OF 2014

GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH CHIEF

SECRETARY AND OTHERS VS SERANZAlB

Subject: -

CIVIL APPEAL NO. 553-P OF 2014 GOVERNEMNT OF KHYBER
PAKTHUNKHWA THROUGH CHIEF SECRETARY AND OTHERS
VS SERNAZAB

In compliance of the Chief Secretary Khyber Pakhtpnkhwa order No

i N
SOE/C & WD/8-16/2015 dated Peshawar the July 07, 2015 con?tituted an inquiry

committee to conduct formal inquiry under Khyber Pakhtgnkhwa servants

(Efficiency & Disciplinary) Rules, 2011 in the subject case agafinst the following

officer / officials of C&W Department.

1) Engr: Imad Ahmad., Assistant Engineer (BS-17) (E)&W Departmént
(S.D.0O High Way Sub Division, Peshawar. |
2)  Muhammad Shoukat, Sub Engineer (BS-11) CS&W Department
(Workiné as Sub Engineer C&W)
i- The copy of order for inquiry is annexed at “A” |
i~ Copy of charge sheet and statement of éllegatéons of both the
officer/officials is annexed at “B” & “C” resp'ectivelé/
2ACKGROUND | |

!
-
An ADP Scheme No. 28/80448 (2008-09) Up-Gradation of 100

“lddle School to High Level (B&G) on need basis in Khyber Pfakhtunkhwa” was
|

“zfiacted in the ADP for the year 2008-09.‘Up-gradation of Govt: Middle School




=hangla TOP was part of this Umbrella Scheme. The detail of %[his sub scheme

;ay be summarized as under-

1. Estimated Cost Rs.9.586 (M)

2- Administrative Approval Issued  20.04.2009

3- Tender date 12.10.2009 |

4- Contractor : M/S Seranzab Govt: Contractor
Distt: Shangla |

5- Agreement No. 94-SH 92009-10) dated 28.11.2009

6- Work Order No " 17/7/4-M, dated 28.11.2009

7- Date of Commencement of work 28.11.2009

The Govi: Contractor started the work as per idirection of the

officer/official of Works & Services Department and subsequently payments were

made to the contractor as per government procedure and policy. The contractor
ﬁ ;

received the payment up to 4™ Running Bill according to his mea!sured work done

| .
at site. There was no dispute in between the department and cdntractor up to 4"
| .

running bill. The department measured the contractor work do;ne up to the 5
running bill and the total amount of work done comes to Rs.1:9376880.00 The
measurement of 5" running bill was carried by Sub Enginetiar/Sub Divisionél
Officer on 10.05.2011. Due to less funds available with the Di\iyisional Office an
amount of Rs.2032000.00 were paid to .the contractor on 30.%06.2011 and an

|
amount of Rs.3866360.00 was withheld from the 5" running bill; and the scheme

. |
was carried over to the next financial year. (Copy of 5™ Runnihg Bill Annexed

At “D”) i
1
|
1
.
1
|
= ' |
= matinquiry ‘ 2
\
i
1
i
1
i
|
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After June 2011 some damages were noticed by the officer/official of
-z department due to land DSIiding in the v.icinity of the project area. The Sub
~ isional Officer and Sub Engineer re-measured the whole work in the 6"
“.aning bill and deducted an amount of Rs.1548233.00 from already withheld
=mount of contractor in 5™ running bill i.e Rs.3866360.00 and contractor bill
“zduced from Rs.10376880.00 to Rs. 8828847.00 (Copy of 6" Running Bill is
Annexed “E”). |

The contractor deemed it as injustice to him and sued the

zzpartment in the court. The details are as under:-

Zourt Appellant Defendants  |Date of Date of
institution Decision

Ziztrict Court  [M/S Saranzeb [C&W 25.06.2012 27.07.2013
S~angla Contractor Department '

~.5h Court  |C&W M/S Saranzeb [10.11.2013  [10.07.2014
~2ziul Qaza) |Department Contractor

Sloeme Ca&W ~ |M/S Saranzeb 04.05.2015
~lut Pakistan |Department Contractor

As evident from the above statement the Lower Court (District Court

~zngla), Darul Qaza (High Court) and Supreme Court of Pakistan decided the
232 against the department. The Supreme Court dismissed thé civil petition
v2122 04.05.2015. |

The operative part of the order is reproduced hereunder:-

"....The officials of the Department had admitted the claim of

the respondent as correct. In these circumstances, we do not
find any merit in this petition, which is dismissed and leave

A




refused. However, the Competent Authority in the
ADepartr’n,ent is - directed to initiate disciplinary proceedings
against the said DWs and conclude the same within a period
of 30 days from the receipt of this order. A report of the

proceedings shall be submitted before this court for our
perusal in Chambers”.

PROCEEDINGS:

1- The Inquiry Committee commenced its proceedings by summoning
soth the accused i.e Mr.imad Ahmad, Sub Divisional Officer and Muhammad

Shoukat, Sub Engineer. They submitted their written reply which are annexed at

HF}! & “G”.

z- Déspite repeated requests in written and telephonically, the relevant
documents e.g parawise comments of the department, verdict of the courts etc;
were not provided, which resulted in inordinate delay in the inquiry (copy of .

correspondence attached).

3- The so called “well conversant” representative of the department
was not aware of the facts at all and did not provide the inquiry committee with

any helping materials/documents (Copy of correspondence attached).

Engr: Kifaytullah, who was deputed to assist the Inquiry Committee
never turned up with the relevant record and instead sent Ghulam Rahim, Sub

Divisional Officer (OPS) Battagram who was not aware of the case details.

'THE PROBE FINDINGS

1-  The contractor started the work on 28.11.2009

“wrimal Inquiry




“atinguiry

The contractor weré paid up to 4™ running bill amounting to

Rs. 4478514/- without any dlspute in between the department and -

contractor

-The total work done measured in the 5™ running bill is amounting to

Rs.10376880/- due to non availability of fUnds only an amount of
Rs.2032000/- were paid and an amount of Rs.3866360/- were
withheld.

Some damages occurred due to land sliding/erosion and the Sub
Engineer/Sub Divisional Officér re-measured the whole work andv
deducted an amount of Rs.1648233/- from the already withheld
amount of Rs. 3866366/ in the 6" running bill. |

Total payment made to the contractor is Rs.8828847/- against the

estimated cost of Rs.9586060/—

The contractor sued the department in the District Court Shangla

and the case decided in favou; of contractor.

The départnﬁent did appeal in Daurl Qaza and the case decided in
favour of contractor.

The depértment submitted an appeal in the Supreme Court and the

case dismissed in favour of contractor.

-t is evident that the department has shown criminalf negligence and |

laxity in defending the case at the lower court, which resulted in

decision against the government in higher court as wéll.
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11-

12-

13-

i lnguiny

|

Moreover, had Executive Engineer, Sub D_ivisior:]al Officer and Sub
IS - ‘__- ko _i

Engineer concerned presented the actual facts in front of the lower
" !

court, the verdict eventually could have been diff:erent. Since cogent

facts were not revealed before the court, the deoiSionlverdict was in

favour of contractor. | |

Further more, the department failed to invoke clailuse 25 (Arbitration
clause) and clause 29 of the contract agreement; in the lower court.
An issue which could have been settled througih arbitration under
clause 25 eventually went into the court, whlch could have been

avoided, had the department exercised caution.

S:mllarly, clause 29 should have been presentedé before the court to

defend the department, which says that “The Gov;ernment will accept .

no responsibility on account of damages”. The department failed to

properly present this clause in the court of law,i as a result, court

decided the matter in favour of the contractor.
From perusal 'of the available record, it is :apparent that the

_ | :
statement recorded by Imad Ahmad, Sub Divisional Officer and

Muhammad Shoukat, Sub Engineer in the Iower court is also
dubious. The signatures of Civil Judge/lllaga Qa21 Alpuri on both the

statements do not match. It needs to be verified from the court

whether the statement reproduced here are exact/ongmal coples of

the court record or have been forged by somebody
|
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15-

17-
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In institution of any case in the court of law by the contractor proper

jawab-e-dawa “should be prepared by the Executive Engineer,

Divisional Accountant and Head Clerk with consultation with the

Govt: Pleader for~ defence of'the Govt: interest. Relevant clause of
contract agreement shall be kept in view, which unfoﬁunately was
not done.

In the instant case the officers i.e Executive Engineer did not
prepare the case on strong footing before the learned Acourt in the
initial stage due to which decision received against the department
right from District court to Su‘preme Court.

The basic duty. of Sub Engineer is lay out, quality control and
measurements - of work executed by the contractor. The Sub
E‘ngineer has to submit his statement according to the factual
position/record. Any concealment of fact from the court is a Acriminal
offence, therefore, the officers/officials has to submit their statement
éccording to the actual official records before the learned court.’
Laxity was shown by all concerned from Executive Engineer to Sub
Engineer in bringing glaring faéts in front of lower court.

The Sub Engineer Incharge rightly deducted the payment of
damaged work from the contractor and endeavored to save the Govt:

Exchequer from loss, but the officers failed miserably to defend the

government in the court.
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- 2ZCOMMENDATIONS:

The Inquiry Committee recommends that:-

i- It is recommended that clause 25 & 29 should be implemented in all

1

disputed cases, so that litigation in courts could be curtailed.

2- The Executive Engineer being Incharge should have directed his staff to
prepare a more logical response for the court proceedings or should have

himself defended the case.

3- It is suggested that censure or any other appropriate disciplinary
proceedings should be initiated against all the officers concerned including

Executive Engineer, Sub Divisional Officer and Sub Engineer.

2 — D
- . |
Szrdar Asad Haroon (F"’MS BS-18) Engr. Musrim'Khan (BS-1§)T
Additional Political Agent, Executive Engineer,
Khyber Agency . Mardan Irrigation Division,
Mardan
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i ' GOVERNMENT ‘OF KHYBER PAKHTUNKHWA
COMMUNICTION & WORKS DEPARTMENT
|

Dated Peshawar, the Septeml!)er 29, 2015,
|

ORDER: |

No.SOE/C&WD//8-16/2015: WHEREAS, Engr. Imad Ahmad (BS-17) the jthen SDO C&W Sub

Division Shangla now posted as Assistant Engineer O/O Chief Engineer (Centre) C&W

- Peshawar was proeeeded against under the Khyber Pakhtunkhwa Cj%overnment Servant

appointed, who submitted the inquiry report. ' i

(Efficiency & Discipline) Rules, 2011 in the case titled “Civil Appeal No.55:3-P of 2014 Govt of

Khyber Pakhtunkhwa through Chief Secretary & others V/S Saranzeb Govt !Contractor”
2. AND WHEREAS, for the said act of misconduct he was served chafrge sheet/ statement

of allegations.

3. - AND WHEREAS, -an inquiry committee comprising of Mr. Sardar Aéad Haroon, the then
Addltlonal Political Agent Khyber Agency now working as Deputy Secretary Administration
Department and Engr. Musrim Khan Executive Englneer Irrlgatlon Department Mardan was

4. NOW THEREFORE, the Competent Authority after having conéidered the charges,

material on record, inquiry report of the inquiry committee, explanation of tlhe officer concerned

_during personal hearing held on 29.09.2015, in exercise of the powers under Rule-14(5)(ii) of

Khyber Pakhtunkhwa Civil Servants (Efficiency & Discipling) Rules, 2011, |has been pleased to
impose the major penalty of “Reduction of time scale of pay by three sl‘.tages for 03 years,

besides recovery of pecuniary loss of Rs.7,74,116/-” upon the aforemerﬁtioned officer.
. |

|
SECRETARY TO
Government of Khyber|Pakhtunkhwa

Communication & Works Department
Endst of even number and date i

Copy is forwarded to the:-

1. Accountant General, Khyber Pakhtunkhwa, Peshawar
2. Chief Engineer (North/Centre), C&W Peshawar

3. Superintending Engineer C&W Circle, Swat

4. Executive Engineer. C&W Division Shangia

5. PS8 to Chief Secretary Khyber Pakhtunkhwa, Peshawar
6. District Accounts Officer Shangla

7. Section Officer (Litigation) C&W Department, Peshawar
8. PS to Secretary, C&W Peshawar

9. Officer concerned

10. : Office order File/Personal File

i
1
|
|
1
|
|
.
!
|
|
|
|
i
|
i
|
|
|
|
|
|
|

.|JN)

(
SECTION OFFICER (Estb)
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IN THE SUPREME COURT OF PAKISTAN
[APP)E.‘iiI;L TE JURISDICTION)

| N
i -

PRESENT; o B
MR. JUSTICE MIAN SAQIB NISAR
MR. JUSTICE 1JAZ AHMED CHAUDHRY
MR, JUSTICE QAZI FAEZ JSA

|:

CMA NO.G641 OF 20185 IN CIVIL P TITION NO.553-P OF 2014 >
{(Interim repert regarding initiation: of disciplirary proceacings aguinst the ] i
DWs of C & W Department) {

‘ | 9 i
In attendance: Mr, A‘Ezdul Latif Yousafzai, A.G. KPK : :
Mz, Amjad Ali Khan, Chief Secy. KPK i

i

Date of Hearing: - 30.04.2015 , ‘;

MIAN SAQIB NISAR, J.- Learned Advocate General along

with Chief Seeretary, KPX ha put in an appearance and stated that the . 0

two delingquent officers were rhi-.perr‘r.-:nam::illy procecded against and as a :

major penalty, tccovery of th%e atnount which the latter conceded in the : /
. ' court bas been directed. Furfhermore, three increiments have also been

stopped and thres stages d%motion‘ha.s been made. This to us is a '

‘reascnable compliance of ';‘Lxc order dated 4.5.2015. The matter is ' ;:

‘disposed of according@. E ]

Sd/- Mian Sagib Nisar,J - '
Sd/- Tjaz Ahmed Chaudhry,J ;

Sd/- Qazi Faez Isa,J -
- cer!iﬁod/TeTru Copy /
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

: .v:
BN
)

In the matter of
Appeal No. 06/2016

Respectfully submitted:

Muhammad Shaukat O/O XEN C& W Division Shang]a.
‘ | : ' (Appellant)

- VERSUS

Government of ]%ghybér Pakhutukhwa through Chief Secretary
Khyber Pakhutukhwa Peshawar & others.
| o (Respondents)

REJOINDER TO THE PARA WISE REPLY ON ]
BEHALF OF THE APPELLANT

~
NN
s

The appellant submits hts rejoinder as under:

- ON PRELIMINARY OBJECTIONS:

1.

Contents incorrect and misleading, the appeal is filed well in
accordance with the prescribed »law/ rules and procedure hence
maintainable under the law.

Contents incorrect andimisleading, the appeal is filed well within the

prescribed period of Limitation.

. Contents incorrect and misleading, the appellant has illegally been

awarded the penalty hence he has got the necessary cause action to

file the instant appeal.

. Contents incorrect and ‘misleading, the instant appeal is filed well
‘within the prescribed period of limitation.

3

e

. Contents incorrect and‘"misleading, all necessary parties are arrayed

In the instant appeal.

A

7a

ey
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6. Contents incorrect and misleading, no rules of estopple is applicable
to the instant case. - 4 .

7 Contents incorrect and misleading, the appellant has come to the
tribunal with clean hands.. : '

2.

'ON FACTS

1. Contents need no repfy, however contents of Para-1 of the appeal
are true and correct.

2. Contents need no reply, howefler contents of Para-2 of the appeal

are t1 ue and correct.

3. Contents of Para-3 of the appeal are correct, the reply submitted to
the Para 1is 1ncorrect misleading and based on surmises and
conjunctures.

4. Contents of Para-4 of the appeal are correct, the reply submitted to
the Para is incorrect and misleading.

" 5. Contents of Para-6 of the appeal are correct, the reply submitted to
the Para is incorrect and mislead_ing.

e

6. Contents of Para-6 of'the appeal are correct, the reply submitted to
the Para is incorrect and mlsleadmg

7. Contents of Para-7 of the appeal are correct, the reply submitted to .

the Para is incorrect and misleading.

8. Contents of Para-8 of the appeal are correct, the reply submitted to

the Para is incorrect and misleading.
9. Contents of Para-9 of the appeal are correct, the reply submitted to
the Para is incorrect and misleading.

10. Coments of Para-9 of the appeal are correct, the reply submltted to
the Para is incorrect and mlsleadmg

11.Contents of Para-10 of the appeal are correct, the reply subrmitted
to the Para.is incorreef and misléading.

ww
e

e 4



GROUNDS

The Grounds (A to Z) taken in the memo of appeal are 1ega1 and W111
be substantlated at the time of arguments

It is therefore humbly pmyed that the appeal of the appellam may
plcase be accepted as prayed for.

: _ Appellant
. Through '

1JAZ ANWAR
Advocate, Peshawar.
&

Y4 E(”'/.’
SHJID AMIN
Al Vocafe, Peshawar.

AFFIDAVIT

1 do, hereby - sol'emnly]afﬁrm and declare on oath that the
contents of the above Ye;omder as well as t1tled appeal are true and K

Honouralbe Tribunal.

Deponent



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.__06__ /2016

Muhammad Shuakat ............... vreseeruserraneatans el Appellant
Versus

The Govt. and Others. .....venirneinereei e eeeae e Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO
REPLY FILED BY RESPONDENTS No.1 to 3.

¥

Respectfully Sheweth,

Preliminérv Obiec’tiohs:

7

Prehmmary objectlons ralsed by answermg respondents are erroneous and
frlvolous The appeal is maintainable in'its present form and shape and is
also mature. The appellant has got cause of action and for that matter locus
standi to ﬁle the instant appeal which has. been filed within time with all
necessary- partles bemg arrayed in the panel of Respondents Estoppel has

not application to the law.

" Facts:
1.  Being not replied hence admitted.
e

2. - Being nbt_ replied hence admitted.

! 3. Misconceived. The answering Respondents have admitted that

damage was due to calamity. The Hon'ble Supreme Court of Pakisfan
did not direct for taking an il\legaL action. Disciplinary action must be

based upon sound justification as well as in accordance with law.

4. | Incorrect. The action was taken in violation of law. Appellant fully

"defended the interests of the Govt. in the civil litigation before the




10.

Court,

Misconceived. All the record was properly brought before the Hon'ble

Court however, due poor assistance rendered by the Govt Pleader the

- case could not be won over for which lapse the appellant cannot be

made to suffer.

Misconceived. The Enquiry Committee keeping in view the entire
facts and circumstances, recommended minor penalty of Censure
which was pr oper but to the contrary, the major penalty was ploposed

by the competent authority w1thout any lawful justitication.

Inoorxject’and misleading. As already submitted that the lapse was not

- on. the part of appellant. No facts have been concealed and all

documentary evidence placed on 1:e60rd, including the Agreement deed
and it was responsibility of Govt. Pleader to have pressed clause 29
thereof. Since appellant was not legal expert, therefore, he was not

supposed to say on behalf of Govt. pleader.

Incorrect. Keeping in view facts and ﬁgures no penalty was warranted

- under the law. Moreover, recovery and 1educt10n of time scale are two

Dumshments for single act whzch is 1llegal

Misconceived. 'T_he appellate order is violation' of section of 24A of

General Clauses Act, 1897 as-no reasons have been given in support

‘thereof.

Misconceived. The Judgment of the Hon'ble Supreme Court has been

misinterpreted.

Grounds:

A.

. Incorrect. Appellahthas”not been treated according to law.
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-3
Misconceived. No regular inquiry was conducted which was

mandatory requirement of law.

Misconceived. No proper meaningfui -opportunity has been gi_ven to.

appellant.

Absolutely incorrect. Respondents have eluded answer to the Para

which amounts to admission.
Incorrect hence denied.

Being not replied hence admitted.

- Absolutely false and incorrect. Neither admission has been made nor

‘-appellant was directly connectedhﬁith the matter.
Being not replied hence admitted.

Incorrect and irrelevantly replied. Discrimination in the case is quite

visible.

Being not replied hence admitted.

Incorrect. Hence denied. The Responsible officers were let off the

hook while appellant was made escape goat.

Incorrect hence denied.

.Incorréct. All proceedings were done in fill-in-blank manner to

submit report before the Apex Coutt .

Needs no reply.
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‘ Jt is, therefore, humbly prayed that the reply of answering
Respondents may graciously be rejected and the appeal as prayed for may

graciously be accepted with costs.

Through

Dated: 8¢ /06/2017

.' Verification

. Ve?i-ﬁed, as per‘inst'mctipns of my client that the contents of this rejoinder
are true and correct to the best of my knowledge and belief and nothing has

been concealed from this Hon’ble Tribunal.
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EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.__06 /2016

Muhammad Shuakat .................ccooeiein e ....Appellant

The Govt. and others............. ...................................-....Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO
REPLY FILED BY RESPONDENTS No.1 to 3. |

Respectfully Sheweth,

Preliminary Objections: N | |

Preliminary objections raised by'anéi)v'eriﬁg respondents are {erron'eous and
frivolous. The appeal is maintainable in its present form an,él shape and is
aiso mature. The .appellant has.got cause of action and for thélt matter locus
standi to file the -instant appeal which has been filed within! time with all

necessary parties being arrayed in: the panel of Respondents Estoppel has

© not apphcatlon to the law. | !

Facts:

1. 'Being not replied hence admitted. - : |
2. Being not replied hence admitted. !

3. Misconceived The answering Respondents have 'admitted that
damage was due to calamlty The Hon'ble Supreme Court of Paklstan
did not direct for taklng an illegal action. Dlsc1phnary actzon must be
- based upon sound 3ust1ﬁcat1on as well as in accordance W1th law.
4.  Incorrect. The adfion was takén in violation of law. f%f;ﬁpellaint fufly

defended the interests of the Govt. in the civil litigatiion before the



10.

o

Court.

i

" Misconceived. All the record was properly brought befor‘!e the Hon'ble

Court, howéver, due poor assistance rendered by the Govt. Pleader the

- case could not be won over for which lapse the ap"béilar-lt cannot be

made to suffer.

~ Misconceived. The Enquiry Committee keeping in view the entire

facts and circumstances, recommended minor penalty of Censure
which was proper but to the contrary, the major penalty was proposed

by the _competent. authority without 'any lawful justification.

Inéorrectand misleading. As already submittéd that the lapse was not

- on the part of appellant. :No‘facts~ have been concealed and all

documentary evidence placed on r“éébrd including the Agreement deed

and it was responsibility of Govt. Pleader to have pressed clause 29
‘ghereof.‘ Since appellant was not legal expert, therefore, he was not

supposed to say on behalf of Govt. pleader.

Incorrect. Keeping in view facts and figures no penalty was warranted

~under the law. Moreover, recovery and reduction of time scale are two

punishments for single act which is illegal.

MisconceiVed. 'The appellate order is violation of section of 24A of

General Clauses Act, 1897 as no reasons have been given in support

‘thereof.

‘Misconceived. The Judgment of the Hon'ble Supreme Court has been

misinterpreted.

Grounds:

A. - Incorrect. Appellant-has not been treated according to law.
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Misconceived. No regular inquiry was conducted which was

mandatory requirement of law.

Misconceived. No proper meaningful opportunity has been given to
ép_pellant.

*

~ Absolutely incorrect. Respondents have eluded answer to the Para

which amounts to admission.
Incorrect hence denied.
Being not replied hence admitted.

‘Absolutely false and incorrect. Nelther admission has been made nor

appeliant was dlrectiy connected ‘with the matter.
Being not replied hence admitted.

Incorrect and irrelevantly replied. Discrimination in the case is quite

visiblé.
Being not replied hence admitted. -

Incorrect. Hence denied. The Responsible officers were let off the

hook while appellant was made escape goat.

Incorrect hence denied.

Incorrect. All proceedings were, done in fill-in-blank manner to

submit report before the Apex Court .

Needs no reply.
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It is, therefore, humbly | prayed thét thé reply of answering
Respondents may graciously be rejected and the appeal as prayed for may

graciously be accepted with costs.

v Appellant
Through b

Dated: d¢ /06/2017

| Verification

Verified, as per instructions of my client that the contents of this rejoinder
are true and correct to the best of my knowledge and belief and nothing has
been concealed from this Hon’ble Tribunal. '




¥ ‘BEFORE THE KPK SERVICE TRIBUNAL PESHAWAF:
appeaLNo. U 72016
Dilawar Shah V/S Social Welfare Deptt:
INDEX
S.NO. | DOCUMENTS ANNEXURE | PAGE
L Memo of Appeal e 1-4
2. Copy of academic documents A 5-13
3. Copy of seniority list B 14-15 |
4, Copy of notification C 16-20 |
5. Copy of notification dated 13.1.2008 D 21
6. Copy of departmental appeal E |22
7. Vakalat nama ' R 23
APPELLANT

THROUGH:

Al

(M.ASIF YOUSAE

&

)

iy

(TAIMUR ALl ZHAN)

ADVOCATES, PESHAWAR
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR., |

APPEAL NO.- . /2016

Dllawar Shah, Senior Oral Master

Govt School for Deaf Children Dargal

1.

2,

(APPELLANT)

VERSUS

The Secretary Zakat, Usher Social Welfare Special Educatlon &
Women Empowerment Department

The District Officer Social Welfare, Women Empowerment & Specrai.

Education, Dargai Malakand
The Secretary Finance Deptt: KPK Peshawar. .
(RESPONDENTS)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE TRIBUNAL ACT,"

1974 FOR DIRECTING THE RESPONDENTS TO CONSIDER THE

APPELLANT FOR PROMOTION ON THE POST OF PRINCIPAL (BPS- 17) :

BEING ELIGIBLE AND SEN; FOR AS WELL AS POST IS ALSO AVAILABLE
IN PROMOTION QUOTA, AND AGAINST NOT TAKING ACTION ON

STATUTORY PERIOD OF NINE DAYS.

PRAYER:

THAT ON THE ACCEPTANC" OF THIS APPEAL, THE RESPONDENTS

" MAY BE DIRECTED TO CONSIDER THE APPELLANT FOR PROIVIOTION

ON THE POST OF PRINCIPAL (BPS-17) BEING ELIGIBLE AND SENIOR
MOST AS WELL AS POST IS ALSO AVAILABLE IN PROIVIOTION

- THE DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE -

‘QUOTA WITH ALL BACK AND CONSEQUENTIAL BENEFITS. ANY :
- OTHER REMEDY, WHICH aHIS AUGUST TRIBUNAL DEEMS FIT AND



APPROPRIATE THAT, MAY ALSO BE AWARDED IN FAVOUR OF
APPELLANT l

RESPECTFULLY SHEWETH:

FACTS:

6.

.1;T‘hat the appellant was appointed as SOM (BPS-9) in the department

1

of Zakat, Usher, Social Welfare Special Education & Women
Empowerment. The appellant has MA/MSc M. Ed, B.Ed and M. Edf"
(SPL. EDU:) qualification and with the passage of time the appellant |
was promoted/upgraded Senior Oral Master (BPS-17) and the
appellant is at S.No.3 of' the seniority list. All the dates wuth .
qualification have been mentioned in the seniority list of 2015,
(Copies of academic documents and seniority list are attached as’
Annexure-A&B).

That the Deptt: issued a n0t|f|cat|on 1993 wherein the criteria laid
down for the promotion to. the post Principal/Senior teacher BPS-17
in School for Deaf Chlldren is by promotion on the basis of seniority .
cum-fitness, from amongst junior teacher with three vyear’s
experience and senior oral'Master/ mistress with five years as such.
(Copy of notification is attached as Annexure -C)

That the Deptt' amended the notification No. SO (SW) 11-12/93 on |
13.11.2008, whereby for the post of Principal (BPS- 17) is to filled in-
by promotion on the basis of seniority cum fitness from amongst

Junior Teachers (B-16) with three years service and Senior Oral

Master {B-15) with five years service as such. If no suitable persons is
available for promotion then by initial recruitment. (Copy of °

‘notification 13.11.2008 is attached as Annexure- D)

. That as the appellant possessed the requisite qualification alongiﬁ .

with experience, and the posts are also available at Dargai, Takhat

~Bhai and Mansehra for the last three years, but despute that the

appellant has not been considered for the post of Principal (BPS- 17) :
therefore, he filed departmental appeal on 11.1.2016 for his
‘grievance, which has not been responded within the statutory

~period of ninety days. (Copy: of departmental appeal is attached as .

annexure-E)

~ That now the appellant come to this august tribunal on the followmg
grounds amongst others. ' :



X  GROUNDS:

B)

e

That not considering the? appellant for promotion to the post of

Principal (BPS-17)despite being senior most and eligible, and not

taking action on the departmental appeal of the appellant within the

statutory period are against the law, facts, norms of justice and

material on record. .
That the appellant has not been treated in accordance with law rules

and has been kept depnved from the benefits of promotion in an

arbitrary manner which is not maintainable in eyes of law.

That the appellant is fuily eligible and entitled for promotion as well
as under section 9 of the Civil Servants Act, 1973, the respondents

are legally bound to conSIder the appellant for promotion along with

other officials against the posts which are available for the last three

years. ’ '

D} That according to the criteria of promotion, senior oral master will be

E

promoted on the post of principal, but the department appointed
social welfare officers from other section of the department on the
post of principal and ignore the appeifant despite the fact that the
post of Principal is a promotion post and cannot be filled in by .
transfer. Thus the appellant has been deprived from promotion in an
illegal manner and arbitrary use of official power. ‘

That the appellant was not treated according to law and rules and
has been deprived from his legal right of promotion to the post of.
principal.

. I
That not responding on the departmental appeal of the appellant is
the violation of the Supreme Court judgment reported 2011 SCMR-
01l.

G) That the appellant seeks permission to advance others grounds and_

proofs at the time of hearing. : |



)’ o It iS therefore most humbly prayed that the appeal of the '
A * appellant may be acéepted as prayed for.

THROUGH:

Zas

~ APPELLANT
‘Dilawar Shah

———

(ML.ASIF YOU ZAl1)

(TAIMUR ALTKHAN)
&

(SYED NOMAN ALl BUKHARI) '

ADVOCATES, PESHAWAR
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Saidu Sharif Swat N W.F.P. Pak:stan@@)
Intermediate Examina tion >,

=2
PRE~FNGINFER | dZFoUpD @
ERSINLER 1 =
SESSION ANNUAL 199 4

T THIS IS TO CERTIFY THAT BILAWAR suan
Son/Daughter of . SRR mwau

+and a student of _BOVIIDESIEL gLl pup

DARGAL MEDIAGENgY
Régi:stered No.&8~H/p O $~3Mas passed the InTc ‘mediate Exammal:on of
e T
T the Board of Intermediate and Second

ary Education, Saidu Sharif Swat held in

1994 as a Regular/Private candidate. Hz’She obtained g Marks'

out of 1100 and has been placed in Grade <

p

_.. Representing 2065

' The Examination

subjects:

was taken as a whole/in parts and the candidate passed the following

1. English | 3. Islamic Education -

Pakistiin Studies 5. MATHE
2. Urdu : 4, CGLEMIaTR ” 6.

Puvi s |
it Date of birth according

to admission form Is A
f WL e
one thousand nine hundred and e

This ceruficate 15 issued withoup, Al ration or erasuro.
. Ty &

i
1
[




sw No. s 3546

D
l@ Saidu Sharif Swat N. W F.P. Pakistan

&
&
m

Secondary Schoo/ Cerz‘/fn cate Exammaz‘/o % '.
SESSION ANNUAL 199 : =5,

THIS IS TO CERTIFY THAT

Son/Daughter of EAGER wmupes

- and a student of BOVIT Iy g GGG, BAR ) USMANT

MR MEDBIASENCYy
has passed the Secondary School Certificate Examination

of the Board of intermediate and Secondary Education, Saidu Sharif Swat held in

199 Mas a lxegu/a//anam candidate. He/She obtained ._274 Marks out of 850 and hag

[

(=4 ) v IS e
~been placed in Grade Representing VER  s0o0n

The Candidate passed in the following subjects.

1. English 3. Islamiyat OB MATuLs 7 mam_,m

4. Pakistan ‘Studies Puvston 8. CHEMI TR Y
(He/She  has been awarded Grade '
|
i
asi'sessmcnt by the Institution concerned.)

on the basis of Internal

Date of birth according to admission form is FAR EY May

one thousand nine hundred and FEVENTY 3ix. {09 -5t 5y

\ ,4%5/

ASSI SCCFCI ry This certificate is issy ithout alturauon or erasure,
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h ALLAMA IQBAL OPEN UNIVERSITY
ISLAMABAD ‘ i
I
This is to certify that Mr./Ms |
son/daughter of ...................................... .‘
Regrstratton No haS'passed. “l
BACHELOR OF EDUCATION
examination with the subjects detalied below in SEERGYAutumn ... 13,'5 v : ,
Semester:”’ . : ' o
S.No. Code/Subject e Marks obtained {
Compulsory: ‘ g ) i
1 512—Perspectives of Education Co et /100
2 513—School Organization and Managerient &5 /100 ll
3 © B14—Evaluation, Guidance and Researcr o -7———;4‘(--—- /100 ' ;
4. 518-~Educational Psychology and Curriculum —22 /100 , ll
- 5 651-—English ‘ o . e £ 100 1
6.  652—Islam, Pakistan and the Modern World ——-—U— /100 1
X 7. 655—Practical Component a8 /100
. ) g j Electives: ’ - . . ' .
J ke s CEG=YEsni NG OF PRYSICS —% /100
' 9.  gHi-Tezeming oF FatH ———?»—/ 100 | |
Total: —<5%2_/ 900 : |
- T |
. He/She has secured —=2— percent marks and has been placed in : | '
o Sl‘\_}:- grade. ) : :
DA gE-T 893}%3' . |
“n";gc D Islamabad .., \ A, I . i
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TENTATIVE SENIORITY LIST OF SENIOR ORAL

WELFARE, SPECIALEDYCATION DEPARTMENT K

MASTER (8p5.15)/JUNIOR TEACHER (8P5-16) O

—

T s e

HYBER navertimiriira AT CTNAN i~

e Sy

5.Mo i Name & F/Name | Dste of Domicile | Qualificati Datg of 1" BPS- | Date Present | Date from which HPS | Place of Remarks
i Birth pon ' Entry into - | appointment: | awarded with 8PS . | present_ _. -
- ! Govt: Service' | 77 /promotion : posting. .
' ; o : | tothe presént !
i _ | . S O N
1 I 2 3 4 |'S 6 718 9 10 i1
1 Mst: Nadia Shafiq | 18-4-1979 | Kohat M.A,B.64 | 2.107006 16| Appointed as | 87514 Gowt School for
/0 g Spl edu: SoM | SOM(BPS-1S) e 1102005 Deaf Children
Ghulam Shafiq . (8PS-15) - | 0n2-10-2006 .| d5:2d 20-2-2015 -~ | Kohat ]
Mr. Fazle Wahid 1-1-1969 Dir Lower | F.A 4-8-;990 15 BPS-15({S0M) Govt School far T
"2 S/0 JOM(Brs-9) w.elf Oeaf Children
Muhammad ‘ 23.5.2003 Timargara Dir
Rashid dated lower
23.5.2005 .
. A o } {promoted) )
8roQilawar Shah | 1-5-1978 Malskand | Liafnise | | 1-7-2003 15 1 Regularized as B | Govt School for The ;‘J“O' S
S/ O Sabir Shah |~ Agency | rEd 8.8d |Somisrssy | SOM.(BPS-9) | 8ps.i7 . Deaf Children | $OM ungraded
. wW.ef 1-7-2003 | vl 17.2003 Daragai freim 8759 1o |
dated 31-3.2012 Malakang BPS 15w !
& ) §-9-2011
1 Mst: Samina 2:1-1965 | Peshawar | FA/PTC | 124947 1S | 8PS-15(50M) Gowtschool for |
1 Sardar JOM_(U '549) 1 Welf Oeaf Children
0/0 Sardar Khan et 30-12-2003 Yakatoot
) : L k1 {Promotec) Peshawar
S Mst:Samina Aziz | 29-8-1966 | Peshawar B.A,PTC 15-5:1987 15 | Bps-15(s0m) Govt School for
| 0/0 Aziz Bakhash AOM& T wer Deaf Children
(895:3) 30-12-2003 Gulbahar
; : -__.__J . {Pramoted) Peshawar e
\!
H\.
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Y //4

£ SCHOOL FOR DEAF_CHILDREN IN SOCIAR



Mist: Skeazis
Vakee!

"D/0 AYZL

veakeel

19-2-1979 | Kohat

1A B.ggd

!.'

Nst: Szima Rooki '
D/Q Amazn Ullah

.

7-4-1379

Kohat

2:10-2006" | 16 prdm{)_ted?sq_— BPS-16 ~|.Govt School for. o
SOM =i o SOM (8P5-15) v.e.f 2:10-2006 Deaf Children

{8PS-15) on 8-5-2012 daied 20-2-2015 Kohat.

2102006 |16 | promoted s BPS-16 Govt Schoolfor | ]
SOM - SOM (BPS-15) | yef 2-10-2005 ; Oeaf Children ]
{(8PS-15) 0n 38-5-2012 dated 20-2-2015. Kohat. ) j _
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COVENL N OF Nwprp NORTHAV EST 12

ROUNTER 1
DA LEQULAL LI AN PINQNEN DBV,

Pesharne daled the 13-, .

No. SOI (Swh H-12/937 Voi-v. In pursuance ot the provi
(2} or rule (37 of the North-West Frontier Provisee Civil Ser

Tromotion & 'E'f:ms{'cr) Rules, 1989, the Zakar Usir, Sacial

Development Deparinent, in consultation

. Finance Depariment, {hereby dirc;:it:. that in this Depariment
L . ..'5")‘,. B BN vu‘!:;. .
12/93, the follawing amendment shall be made, nanicly
AMENDMENT
LMERIMENT

against serial No, l, for the ex
s abstituted:

I the appendix, in part-4,

isting Snirics in
the following shall he

po— Tpm e ———

208

siens tuniained in suberile
wands (Appoinument,
Wellare and
willi Esiablishment Capar

's Notification No.SC(SW)ii-

VINC,

DELARTNENT

Wonien

ment and the

column 2 {5,

S, ! .1&1.&&\1:15 Qualification for :mpoinl’;;lenl by Ave limit mlho&l of 1
# 1 ofthe post, initinl recruitment recroitment .
1 2 - 3 6 5 —
M-lf Principul (1) Sceond Class Masier's degrec i+ 2133 (a) By promotion, on
1 (BPS.17; Social wark, Sociclogy, years the basis of seniority-
} anthropoiogy, Psychology from cum-fitness, fram
i recopnized University; and . amongst the Juniop
i {b) Teaching diploma for the De .1 Teachers (BS-16) with
’ i Irom 2 recomnized Institute. i three vears service qad
! " on Senior Oral Masiers
) Se Class Master's ¢ i Speeial {I35-15) with five vears
[ ..Lcon({ Class Mustes s degree II...J]A,'.‘ul. \I.s.).f.,) wit 5
i Lducation from o recognizesd Uriversity. service as such: and
i . OR
f (#)  Sccond Class Bachelors degree (b3 il no suitable person |
| (Aris/Science) from a recognized is available for
| University: promotion then by
| (L) Bachelors in Education froma initial recruitinen:,
i' . fecognized Universily; and
| (€} Teaching diploma for the Reaf .
' from a recounized [nstitulr, - .__L_'
\
ER % )
y \\\f\ Su crc:m').' te (e, B oI NWEP
Uy ::/"\,\\\\\ Zaka:, Ushr, Social We are & WD Deput:
\

- _ ,
Endst: NO.SOI (SW) i1 UNINOLIV/ £~ 6 2

/\‘ 1 Copy is lorwarded to:-

1

AV4N . N
N I ) Allthe Administrative Sceretaries to Goye: ¢ NWEFD
T i All'Heads of the Attached Department,

: 4 Al Dist: Coordination Officers in N'WFP.

Director, Social Welfare and Women Dey:

publicaiion in‘the officer’s gazctte, -
PS 1o Chief Sceretary, NWEP,
7S to Scerctary, Zakal, Ushr, Social \Vclfarg o W

-

Dated Peshaws, the

N W/FP Peshawar, \/

Manager, Pririéing Press, NWFP Peshawar fo. information and

13-11-2008,

D Deptt NWFD,

(4 .’th;‘r:‘r:kf/ Saecd)
Sl Ciicer-11
t/
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€

he Secrctary GOVT of I<iP]< .
Soc:al Welfare Women Development
And Speaal Educatlon Department
Subject: Appeal for the recruitment of prIncipa! by Apromoti_on

Sir,

with due respect | hereby submit my humble submission for the subject post on promot:ion ih'the

i

following few lines for your kind personai and sympathetxc con:nderatzon pleas

¢

“By promotion as per Amendmcnt made in notification No Ends No so 11 {SwW) 11/1: ’/93/vo!/|v/651 68
date 13-01-2008 (method of recruitment) copy attacha.d : .

By promotion the basis of seniority fitness from amongst the junior teacher BPS 16 with three years’
“service and senior oral master (BPS 15 with five yeais as such)

-

11f no suitable person is available for promotlo.. then 0-/ initial recruxtment oo (/ 5
e T ' o

' gualify the criteria amendment as discussed above and documentary evidence in th[s regard IS dttachcd
with my application in the; shdpe of appeal sir. '

A!f“lh "
° g

Keeping in view mentioned’ fa s you "‘honor is very humble requested to'ktndly druw-"s m a'rhcuc- .
may kmd]y be gwen a chance for promotion as a'pri i
and obliged, as there are son’*e vacant pust avallun'c ane no recruitme nt has been mcnde _

consideration on my apoeal l'

Than,king you sir in anticipation
' Sincerely.yours o
; [ A
Dilawar Shah [//0// 20/6

Senior Oral Master

) ¢ - - : ) v ' ) .
' : L7 h e everlec L Govt School for.Deaf Children Dargai.




Before the Serwce Tnbunal Khyber Pakhfunkhwa
Peshawar
Serv:ce Appeal No.442/ 2016

Dilawar shah Senlor Oral Mos’rer Govt. School for Deaf Chlidren Dargai,
MAIOKAN. e e, APPELLANT

VERSUS

- The. Secretary, Zokof Ushar, Social Welfare Special Educoﬁon &

Women Empowerment Department.

The District Officer Social Welfare, Women Empowermenf Spec:o!

Education. Dargai, Malakand.
The Secretary, Finance Department, Khyber Pokhtunkhwo
Peshawar.......c..cocciviiiiiviiiiiii o (Respondenfs)

PRE~LIMINARY OBJECTIVES:

NO AW~

FACTS , | :

]. Pertains to record, needino comments.

2. Pertains fo record, needino co‘mmenfs..

3. Pertains fo record, needsno comments.

4. Incorrect, Promotion to the Post,of Principal is considered on the basis
of seniority cum fitness and fhe appellant is not the senior most in the
semom‘y list,

| Grounds: ‘
A. Incorrect hence denied. The appellant is not the senior most in the-

. seniority list of 2015,

B. Incorrect hence denied. The dppel!qnf was justly treated under the law
& after-appointment as Junior Oral Master in BPS-09 on 01-07-2008 he
was awarded higher pay scale and is ehjoying BPS-17 personal.

C. Incorrect hence denied. As is evident from pdro 03 of the facts. The

<R

That the Appellant has no cause of action. -

That the Appeal is not maintainable in its present form. .

The appealis based on malafide intentions.

The appellant has no locus standi.

The appeal in hand is badly time barred.

The appellant has not come to Honorable Tribunal with clean hand.
The appellant has concealed the material facts from this Honorable
Tribunal. Hence liable to be dismissed.

The appedl is liable to be O'lS!T?ISS@d for mfs-jomder and non-jomder
necessary parties.

The appeal is against the prevomng law & rules.

PARA- WISE COMMENTS BY PESPONDENT NO.1TO 3.

promotion to the post of Principal is based on seniority cum fitness. The
appellant will get regular promotion first in BPS-15 as Senior Orcil Master

and than in BPS-17 as Principal as per Policy.



- pr@ceedmg para’s.

D Incorrect hence demed Resfrucfurmg cwbyf service rules is olreoo‘v
initiated in terms of.court o‘ec:s:on ’

E. !ncorrecf hence denied. Factual position has been expfomed in the
p .

'F. Incorrect hence denied. As is evident form para C above.

Itis fherefore most humbiy prayed that on occeptcmce of this wm‘en

comments the appeo! in horpl may grocrously be drsmrssed with cosf

- through ouf\

~ . Secretary \
To Gqvi oNKHYBER PAKHTUNKRWX.
-~ SOCIAL WELFARPNQEPARTMENT PESHA
' (RESPONDEN

. - District Officer -~
SOCIAL WELFARE, SPECIAL EDUCATION AND

WOMEN EMPOWERMENT MALAKAND
~ (ResPONDENT No. 2)

Secrefcry :
fo Govt of KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT PESHAWAR

(RESPONDENT NO. 3)
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)
BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR.
Service Appeal No. 442/2016
Dilawar Shah VS Social Welfare Department
REJOINDER ON BEHALF OF APPELLANT
. | riehenrenneeanns }
RESPECTFULLY SHEWETH:
Preliminag Objections:
(1-9) - All objections raised by .the respondents are inco;r,re(;t' and
baseless. Rather the respondents are estopped to Jaise any
objection due to their own conduct. - o
FACTS: A

1 Para-1 of the appeal is admitted correct by the re§bopdents
department as service recard is already in the custody-of the
department. S %

2 Para-2 of the appeal is admitted correct by the re_sbondents
department as service record is already in the custedyof the
department. Lo S T

3 Para-3 of the appeal is adgnitted'correct by the respopdents
department as service record is already in the custody of the
department. - : ’ |

4 Incorrect. While Para-4 of the appeal is correct as imentioned

in the main appeal of the appellant.




5 Not replred while para-5 of the appeal is correct as mentloned
in the main appeal of the appellant. Moreover, the appellant
has good cause of action and his appeal is liable to be
accepted. :

GROUNDS

A) Incorrect While Para-A of the grounds of appeal is correct
as mentioned in the maln appeal of the appellant. :

B) Incorrect. While Para- B of grounds of the appeal is cgrrect
as mentioned in the maln appeal of the appellant.

0)) . Incorrect. While Para- C of. grounds of the appeal |s cprrect
as mentioned in the main appeal of the appellant

i ‘.

D) Incorrect. While Para-D of grounds of the appeal rsl correct

as mentloned in the main appeal of the appellant. } :

- E) | Incorrect. While Para- E of grounds of the appeal rs correct

as mentioned in the maln appeal of the appellant. s

F) Incorrect. While Para- F of grounds of the appeal IS correct
' as mentioned in the ma:n appeal of the appellant :

G) Legal.

It is, therefore, most humbly prayed that the appcal of
appeliant may kindly be accepted as prayed for. -

APPELLANT -

Through: .

G -

-—

(M. ASIF YOUSAFZAT)
ADVOCATE, PESHAWAR.




AFEIDAVIT

It is affirmed and declared that the contents of rejoinde:r'an:d h
appeal are true and correct to the best of my knowledge and -
belief and nothing has been concealed from the Hon'able -

Tribunal.

.« DEPONENT




