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‘9 BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
o SERVICE TRIBUNAL, PESHAWAR.

E.P 395 of 2023

+

Fazal Wahab S/o Rahimullah R/o, Rashang, Tehsil and Allai, District
Battagram.

...... APPELLANT

VERSUS

Govt. of KPK through Secretary Elementary & Secondary Education: KPK‘;
Peshawar and others

...RESPONDENTS
'EXECUTION PETITION o
INDEX
$.No. |, _ : Description of Document Annexure .| .Rage No.
1.- “[‘Execution Petition alongwith affidavit . -1
2. | Copy of the service appeal AT S‘_ 13
3. C.opy of the order / judgment dated 24.02.2023 g | \H ___a\
4, Copy of the application “c” | &Q
5. | Wakalatnama - 33
...... APPELLANT

Through Counsel:

| 1oy,

Dated:-l‘?/ a$ /2023 (SYEI%T S NAQVI)

Advocate High Court, Abbottabad
Contact N0.0345-9550055 -
Sayedwagas86@yahoo.com

@ '@ﬁ/ .
Advo;:ate H h'c}]/‘
O Dwsiricy Coun’.gAbbgzg:;
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA .
SERVICE TRIBUNAL, PESHAWAR, *&iittemoen™
Diary Noﬁ_&_

| t%o§9?
E.PNO. o B3

Al o

Fazal Wahab S/o Rahimuliah R/o Rashang, Tehsil and Allai, District
Battagram.
S PETITIONER

'VERSUS

1. Govt. of KPK through Secretary Elementary & Secondary Education
KPK, Peshawar.

2.. . Director Elementary & Secondary Education KPK, Peshawar. |
3. " Distri¢t Education Officer (Male) Battagram

4. Sub Divisional Education Officer (Male) Allai, District Battagram

...RESPONDENTS

EXECUTION PETITION

PETITION UNDER SECTION 7 OF SERVICE TRIBUNAL ACT
1974 FOR THE EXECUTION / IMPLEMENTATION OF THE
ORDER DATED  24.02.2023 PASSED BY THE
HONOURABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA IN SERVICE APPEAL NO.1354 OF 2022.

" Respectfully Sheweth,

1. That, through the instant execution petition, petitioner
humbly seeks the indulgence of this Honourable tribunal
for the execution of the order / judgment dated
24.02.2023 passed in service appeal No.1354 of 2022

whereby the impugned order dated 17.05.2022 passed by




the respondents was set-aside and service appeal of the

petitioner was allowed as prayed for. (Copy of the

service appeal is annexed as Annexure “A” whtle
copy of the order / judgment dated 24.02.2023 is

annexed as Annexure “B”)

N

Tbet .the petitioner moved an apb!ication' befere the
respondent No.3 for executing the order passed by thts
Servuce tribunal dated 24.02.2023 which was duly
recelved by the respondent against diary No.8764 _(Copy

of the application is annexed as Annexure “C”)

That despite of the fact that service appeal f|led by the
petltloner was allowed as prayed for in the memo of
appeal but respondents in blatant disregard of order »/
judgment 24.02.2023 passed by this Service Tnbunal
neither reinstated the pet|t|oner with aII the back benefits
nor gave any response upon the _applic_atien of. the

petitioner.

That this Hoh’ble_ tribunal has ample powers under the

_ law for the execution of its decisions hence gracious

indulgence of this Hon'ble tribunal is sought to rerhedy the

situation.




-

That the respondents have also committed gross
contempt by not complying with the order / judgmeh{
dated 24.02.2023. The conducf of the respondents is
highly contemptuous, contumacieus ane regrettablle who
despife clear cut -direction / judgment have not executed

the same.

That the valuable rights of the ‘petitioner are involved ahd
the petitioner is the sole bread winner of his entire family

having no other source of income.
PRAYER:

It is therefore, the judgment / order dated 24.02.2023

passed in service appeal No0.1354-2022 may please be

executed and direction may please be given to the
respondents to reinstate the petitioner with all the

back benefits. Any other relief as deem fit_and

‘appropriate in the attending circumstance may ‘also

be granted to the petitioner.

...... APPELLANT

Through Counsel:

o | Yy rIs
Dated:-l7/ oS /2022 (SYED%A%QVI)

Advocate High Court, Abbottabad
Contact No.0345-9550055

a
@fy«/ @/ayw Ma}rfé
Advocate High Court
OH Distrnicy Coum Abbottabad

|
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR.

E.P of 2023

Fazal Wahab S/o Rahimullah R/o Rashang, Tehsil and Alla| District
Battagram . S S s
. e APPELLANT

VERSUS

......

Govt. of KPK through Secretary Elementary & Secondary Education KPK|

Peshawar and others

."RESPONDENTS
EXECUTION PETITION ’

AFFIDAVIT

|' Fazai Wéhab Slo Rahimullah R/o Rashang, Tehsil and Allai, District
Battagram Appellant do hereby solemnly affirm and declare on Oath that
the contents of instant Execution Petition are true and correct to the best

of my knowledge and belief and that nothing has been concealed from this

...APPELLANT

Hon’ble Tribunal.

Dated:-|7/oS /2023

1
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BEFORE THE HONOURABLE KHYBER PAKHTUN
SERVICE TRIBUNAL, PESHAWAR.

' | Service Appeal No. f Bgl// of 2022

Fazal Wahab S/o Rahamullah R/o Rashang, Tehsil and Allai,  District

Battaaram
e APPELLANT e
| ARl
VERSUS

:,J._.L,.‘_ _-..2[‘7:
Govt. of KPK through Secretary Elementary & Secondafy Educatuon KPK,

Peshawar.

Director Elementary & Secondary education KPK, Peshawar.

3. District Education Officer (Male) Battagram
A, Sub Divisional Education Officer (i4 zuif*) Allai, District Rattagram

RESPONDENTS

SERVICE APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974:

Raspectfully Sheweth;

1. That the appellant was appointed as Primary School Teacher

(PST) on 06-07-2008 in education department at District

Ve, ! Battagram. {Copy of the Appointment letter and Service book

“’*"g?a TR Ay »

ﬂ{ \ < 1y of the appellantis ar‘srexed as Annexuro “A” B “A1”)

2. That afier serving in the department for mora than seven iong
years, appellant was served with a show cause notice dated 09-
08-2018 by the District Education Officer (Male) Battagram on the

ground that his appointment order is fake and bogus, appellant




Ve

replied to the show cause notice dated 09-08-20186. (Copies of

show cause notice dated ‘09-08-2016 and reply are annexed

‘as Annexure “B” & “B1”)

That vide office order dated 09-12-2016, the appointment order-of
the appellant was declared as fake and bogus. (Copy of the

offlce order dated 09- 12 2016 is annexed as Annexure “C” )

That feeling aggrieved, appellant filed departmental appeal before

the appellate authority which was dismissed vide order dated 03-'

04- 2017 (Coples of departmental appeal and order dated 03-

04-2017 are annexed as Annexure “D” & “D1”.)

o)

That the appellant frled service appeal before the KPK Serv1ce
Trlbunal agalnst the orders passed by respondent No. 2 and 3
which was allowed vide order dated12-04-2018 with dlrectlon to
the respondents N02 and 3 qua denovo znqunry/proceedlnge'

within a period of ninety days. (Copies of Service appeal and

order dated 12-04-2018 are is annexed as Annexure “E” &

“E1 ”)

That denovo inquiry was conducted by respondent No.2, as result
of wh|ch appellant was exonerated from charges / allegatlon
levelled against him and accordingly, was remstated n serwce

(Coples of the inquiry report dated}02-08-2018 and

(o~
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{3 )
L)
reinstatement order dated 28-05-2018 are is annexed as

Annexure “F” & “F1”.)

Z

That it is also pertinent to mention here that in respect of the.

same allegations i.e of being “Ghost employee” of education

department, a reference No. 07/2017 titled “Ayaz Qureshi &

~ others VS State is also pending adjudication before the Hon’able
Accountability Court 11, Peshawar in which the appellant is at
serial No.8 of the list. (Copy of the list is annexed as Annexure

“G”-)

Tha{ on 08.11.2018 respondents again stdpped the salary’- of‘ thé
petitioner illegally and malafidely consequently petitioner agam
f:iled Writ Petition before the Hon'ble Peshawar High Cbur_t
Principal Seat which was allowed vide order dated 19.02.2020
ahd the impugned order dated 08.11.2018 passed by D.E.O male
Battégram was declared illegal and as result of undue influence of

NAB. (Copies of the orders dated 08.11.2018 and 19.02.2020

is annexed as Annexure “H”

[
N

That after the order of Hon’able Peshawar High Court, respondent

No.2 again ordered for the release of pay of the appellarit vide

order dated 29-04-2020. (Copy of pay release order dated 29-

04-2020 is annexed as Annexure “1”)



10.

11.

12.

)
L4

That after the order of Homable Court dated 19-02-2020,
respondent No.3 transformed the appellant against the vacant
boét of SPST BPS-14 at GPS Dumrai, Allai while releasing hié
salary. Appellant was regularly performing his duties at GPS
Dumrai since his transfer when he came to know that respondént
No.3 constituted another inquiry committee comprising_«vlof
respondents No:4 to 6 for action against the appellant as fake
émployee. The cbmmittee without any gi‘ving notice to the
appellant and without giving any proper opportunity of hearing
finalized the report and submitted it to the respondent No.3 on 30-
06-2020 whereafter respondent No.3 illegally referred the _cagé,to
Anti-Corruption establishment vide order dated 11-08-2020 to
further probe and initiate inquiry against the appellant and:pay /
salary of the appellant. (Copy of the Letter dated 11-08-2020 is

annexed as Annexure “J”)

That feeling aggrieved of the aforementioned situation, the
appellant again filed Writ Petition the Hon'ble Peshawar High

Court Abbottabad Bench which was disposed-off while diréoting

- the respondents release all the salaries / arrears to the appellant.

(Copy of the order dated 24.11.2022 is annexed as Annexure
“K-”)

That on 26.11.2020, the respondents again served a show cause

notice to the appellant on the basis of the previous illegal ianiry

8

’
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13.

]
J

which was duly replied and finally the respondent No.3 illegally

(
L

and unlawfully again passed office order dated 17.05.2022 ahd
again declared the appointment order of the appellant as ntjil"é:rtt‘it
void. (Copies of show cause notice and order dated
17.05.2022 are annexed as Annexures “L” & “L-1”

respectively)

'That feelmg aggrleved appellant filed department appeal but

desp:te the laps of statutory perlod no order has been passed
hence this service is being flled inter-alia on the strength of,

followmg grounds amongst others.

GROUNDS:

a. = That the impugned order dated 17.05.2022 passed- by
. respondent No.3 is illegal, unlew-ful, arbitrary, hence liable

to be set aside.

b.  That the impugned order dated 17.05.2022 is perverse:

" against the principles of natural justice and the guaranteed

rights of the appellant hence liable to be struck down.. .

C. That the impugned illegal act of the respondents is agéihSt
Article 4 & 10 A of Constitution of Islamic Republic of

Pakistan hence not tenable in the eyes of law.

d. That it'is also indispensable to submit that the impugried
order dated 17.05.2022 issued by the respondent No.3

does not hold any water because the appellant has already
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been reinstated by the Hon'able Service‘ Tribunal,
Peshawar a_hd upon the directions of the tribunal the
denovo inquiry/ proceedings were conducted and the
appel!ant was exonerated from all the charges and Q\}as
reinstated with all the back benefits. When a persén IS
exonerated from charges and the order of KPK Service
Tribunal has attained the finality,'the competent authority
who issue the order becomes functus officio and-'ﬁe: is
unauthorise to take back such order but in the présént
éase, the impugned letter dated 17.05.2022 issued by the
respondent No.3 is against the mandate of the law and
rules and sheer violation of the funda'mental rights-vo'f the

appellant thus liable to be turned down.

‘That denovo inquiry was conducted upon the directions. of

the competent court i.e Service Tribunal which has not
been challenged by the respondents thus it has attained
finality. Respondent No.3 in the utter disregard of the ord_er
of the worthy Service Tribunal are again and again
exploiting the appellant due to their personal grudges IH
will and ulterior motives which is blatant dlsregard of the
fundamental rights guaranteed by the ponst|tut:on hence

1

not sustainable in the eyes of law.

That the appellant has always performed his duties with
utmost devotion, dédications, zeal and zest and did not
give any complaint to his superiors.l Despite this fact

appellant is being continuously victimized at the hands of

L ¢ ) ' o L
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¢
respondents hence gracious indulgence of this Hon'ble

Tribunal is sought is remedy the situation.

That it is also pertinent to mention that already a refefenéé
regarding the same matter is pending before the
accountability court Peshawar which is yet to be decided.
But the respondent No.3 illegally constituted in_guify
committee on the same pretext against the appeliant which
falls under double jeopardy, hence the impugned order is

liable to be struck down.

That impugned order was passed in an arbitrary manner
and in violation of rules on the subject. Neither charge
sheet was framed and served upon the appellant 'nc')-r
appellant was afforded any fair opportunity of hearing. Thus
the impugned order is against the provisions of KPK
efficiency and ‘disci-pline rules, 2011. The show cause
notice as well as the impugned order dated 17.05:.2022‘ hés
been passed on the basis of illegal inquiry which ha'é not
been conducted in accordance with Efficiency &
Disciplinary Rules of 2011 hence the impugned order is

Iiable,to be set-aside.

|

That the impugned letter / order dated 17.05.2022. s
against the law rules and policy on the subject and 'as,é
result of personal grudges of the respondenfs with the

appellant hence not tenable in the eyes of laws.

That the appellant has unblemished service record and has

served the department more than 11 years with utmost



e

(s )

devotion which created vested rlghts in the favour of
appellant and cannot be taken away in harsh manner under

the prsnmple of the locus potentiae.

That the impugned illegal act of the respondent No."_3 lS
against the judgments passed by the superior courts on,tn'_'ef

subject.

.Th‘at- ‘order of the Worthy Service Tribunal dated
12.04.2018 has already attained finality and vested. r_‘ig:ht_{s'
have been created in favour of the appellant so
vnctlmlzatlon of the appeliant by the respondents is never
warranted under the law and they cannot decla_re_ th,e

appellant as fake employee again and again.

That the appellant also filed impleamentatien petition wnicn
is still pending before this Hon'ble Tribunal. (Copy of the

petition is annexed as Annexure “M”)
That any other legal and factual points shall be agitat’ed it
the time of arguments with the prior permission 'of‘ tniis'

Hon’ble Tribunal.

That the instant Service Appeal is well within time.

13
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" PRAYER:

It is, therefbre, most respectfully prayed that on

acceptance of the instant appeal:

- A That the impugned illegal act of the respondents and order
dated 17.05.2022 may please be declared illegal, untawful,
without lawful authority, unconstitutional, void ab-initio, be set
aside and further respondents be restrained to act upon it in

any mode, manner and form. oo

B. . And the service of the appellant may please be restored with

all back benefits in the best interest of justice.

Any other relief as deem fit and appropriate by this Honourablé

Tribunal may also be given.

...... APPELLANT

Thrbugh Counsel:

Dated:- 2022 (S\/E%??NAQVI)

Advocate High Cpurt, Abbottabad |
Contact No0.0345-9550055

VERIFICATION:-

Verified that the contents of the instant Service Appeal are true and
correct to the best of my knowledge and belief and that nothing material

has been suppressed from this Honorable Tribunal..

Dated:- 12022 ~ ...APPELLANT
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B RE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR.
AT CAMP COURT ABBOTTABAD.

e

Service Appeal No. 1354/2022

Date of Institution ... 19.09.2022

Date of Decision... E 24.02.2023

Fazal Wahab §/0 Rahimuliah, R/O Rashang, Tehsil Allai, District Battagram.

... (Appellant)
VERSUS - S

Government of Khyber Pak.htunkhwa through Secretary Elementary &
- Secondary Education Khyber Pakhtunkhwa, Peshawar and 03 others. -

(Respondents)
SYHED WAQAS NAQVI, .
Advocate . - - For appellant.
Ml MUHAMMAD ADEEL BUTT,
Additionai. Advocate General ‘ - For respondents.
“ l . ’

ML KALIM ARSHAD KHAN CHAIRMAN
MR SALAH-UD-DIN - MEMBER (JUDICIAL)

TUDGMENT:

SALAH-UD-DIN, MEMBER:- ~  Precise averments raised by the

appellant in his-appeal are that he was appointed as Primary School

- / “Teacher vide appointment order dated 06.07.2008; that af’tefr serving. for

1 .
~move than seven years, the petitioner’s appointment order was

1
o o ‘ . o~ :
cancelled Ly declaring it as fake and bogus vide office order dated

. : |
- 09.12.2016  issued by the District Education Officer (Male)

Battagram; that being aggrieved of the aforementioned order dated

09.12.2016. the appellant challenged the same by way ovfdepartmental

":R
L ITTTRY
r.‘f&!{.,’»’, i
Akiapr, -
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appeal, however  the same was dismissed : vide  order
dated 03.04.2017; that the appellant then ’preferre‘d ser\./ic.e appeal
before this Tribunal, which was allowed‘l vide juc'lg,'meﬁt dated =
12.04.2018 with the directions to the respondent—depar“_ﬁnent to‘condu'ct
de-novo inquiry within a period of 90 days; that de-novo inquiry was
conducted in the matter, which resulted in exoneration of the appellant
fron; the chargés/allegations, therefore, he was réinstated n
service; that in respect of the same allegations, a reference bearing
No. 7/2017 tuled “Ayaz Qureshi and. others Versus State” has been
filed by the NAB Authorities in.the learﬁéd Accountability Court-I1
Peshawar, wherein the appe‘llant’has ‘also been ‘a1v~1-'ayAed as an
accus'ed‘; that salary of the appellan't was again stopped vide order dated
08.1‘1.201-8, constraining the appellant to file Writ Petition
No. 35893-P/20 19 before the august Peshawar High Court,‘
Peshawar, which was allowed vide judgmer_n dated 19.02.2020 and the
pay of the appellant was t.h'us_ released vide order dated 29.04.2020; t];at '
the _ap_petlant was then 'trlansferred' against the vaca:ﬁ post of SPST
(,BPS-.I{I) at GPS Dumrai, Allai; that the District Education Officer
(Male) Ba1tag'ran-) constituted another inqu‘iry' committee, which
finalized its report without giving any notice or opportunity of pe'rsqnal]
hearing to the appellant; that in light of the aforesaid report, the District
Education  Officer (Maie) Battagram referred thu matter to
Anti-Corruption Establishment for further " probe in the matter and
stoppage of sglary of the appellant was also ordered, constraining the

appellant to file another Writ Petition No. 1.002—/-\'/2020lbef0re the




august Peshawar High Court; that the said writ petition \;vas disposed of
~ vide order dated 24.11.2020, wheréby salaries/arrears of the appellént
were ordered to be paid to him; that the District Education Officer
(Male) Batragram again issued lanother sl_aow—cause notice to the
appellant on 26.11.2020 and decllar:ed the appoim.ment order of the
appellant as nul! ana void vide:.‘o:rder dated 17.05.2022; that thé
aforementioned order was chal]enged by the appellant through filing of
- departmental appeal, however the same was not responded within the

statutory period, hence the instant service appeal .

[N

On admisston of the appeal for regular hearing, notices were.
issued to the respondents, who contested the appeal by way of filing of

reply, wherein they refuted the assertion raised by the appeilant in his
7 / appcal

3. Learned counsel for the appellant has addressed his al'glllnents
supporting the grounds agitated by the appellant in his service appeal.
On the other hand, learned Additional Advoca.te General for the
respondents' has controverted the arguments of learned counsel for the

appellant and has supported the comments submitted by the

respondents.
4. Arguments have already been heard and record perused.
55 A perusal of the record would show that previously the

appointment order of the .f;ppel]antfwas declared as null and void vide
order dated 09.12.2016 passed by the District Education Officer (Male)

Battagram. The aforementioned order was challenged by the appellant

-




through -l'ﬁling l_o[’-‘ Se’i‘@i’ée Appeal " 'No. 572/2017 before th:is
Tubunal, which was accepted‘vide jut'igment dated 12.04.2018 by
reinstatiﬁg the appellant in sel‘\;ice Qith directions to the respondents to
hold de-novo p:'oceedings within a period of 90 days. The appellant
Qas reinstated vi‘c’ie order "da'teAd"’ 28.05.2018 and n light of
recommendations put forward by the inquiry committeé in the de-novo
inquiry proceedings, th'e salary of .the appellant was released with val[
‘llaack benefits with effect from l6.0i.2015 vide Aolrder dated 94.09.2018 ,l ,
passed by the -l!.)istri‘ct Edﬁcation Ofﬁéelj (Malé) Battagram.
However, letter dated 08.11.2018 was then addressed “by District |
\ Education Officer (Male) Battagram to The District Accounts Officer -
) 7 'Battagram;whereby he declared his own order dated 04.09.2018 as null
and vb_id and requestéd for stoppage of sal'r;ry of thg appellant on the
ground that his case alongwith other ghost émployecs was under trial in
Accountability Court Peshawar. The appellant then filed Writ Petition
No. 5893-P/2019 before the august Peshawall High | Court,
Peshawér which was allowed 'vide Judomenl dated 19.02. 2070
wheteby the order dated 08.11. 7018 passed by the stmct Education
Officer (Male) Battagram was set—asnde by declaring the same as illegal
without lawful lauthority and the result of undue influence of the NAB
Authority. Para-9 of the cxjmememmned judgment of august Peshawar
- High Court, Peshawar is reproduced as below:-
“there is no cavil with the proposition that the

Departmental proceedings and criminal proceedings

can go side by side, however, direct interference of the

AI 5
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respondent>NAB Au(lwrjities- in fbrcing thes District
Education Officer (M), Battagram for the removal of
petitioner  from service, in no way, could be
appreciated - or | sustained.  If - there is any
charges/allegations against the }7€tifi0n€l: regarding
his misconduct, he, Abeing employee of the Education
Department, can only be proceeded under the Khyber
Pakhtunkhwa Efficiency & Disciplinary Rules, 2011,
while, for the criminal charges, he can be tried before
the learned Accountability Court, where the charges

are to be proved or otherwise, as the case may be. In

the _instant_case, _petitioner _has _been proceeded

Departmentally _and alreadv exonerated from the

charges, leveled against him, as such, he was rightly

7 /  reinstated in _service by the Education Department.
A T ' Thus, the direction of the NAB authorities to the

Education Department  for  cancellation of

reinstatement order of the petitioner and recovery of

his salaries is uncalled for and stands struck down.”

(Emphasis supplied). |

6. In view of t.'h_e- judglﬁent dated 19.02.2020 passed by atllgust
Peshawar High Court, Peshawar, the order dated.04.09.20'l 8 passed By
Disﬂ‘ict Education Officer (Male) Battagram stood restored and vide .
order dated 29.04.2020 passed by the District Education Officer
(Male) Battagram, the pay of; the appellant was released. Despite:the
tact that the- j;adgmént dgted 19.02.2020' of the august Peshawar High
Court, Péshawar was in field, the’District Education Officer (Male)
Batta;gram constituted another ir;quiry committee lVid'e- Notification

bearing Endorsement No. 4681-85/Est:Pry/dated 09.08.2019 for

e de-novo inquiry in the matter. The said inquiry committee submitted its




g | 6
| report on 30.06.202‘0 declaring the appointment order of the appellant
‘as fake and bogus. On the basis of aforementione.d iﬁquiry
report, show-cause notice bearing Endorsement No. 8401-6 dated
26.11 .éOiO was issued to the appellant, requiring him to show-cause as
to why major penalty of “Removal from service” under Rules 4 (b) (iii)
of the Khyber Pakhtunkhwa Government Servants (Efficiency &
‘Discipline) Rules, 2011 should not be imposed upon him. Hrov-vever, it
is astonishing that while paséing the impugned 01;der. dated
17.05.2022, -the competent Authority instead of .aWar'ding the
' punishment mentioned in the show-cause notice, dgélared the
______ appointment order of the appellant as null and void. 1t is evident from
* / the record that prdceedings against the appel!antv -were allegedjy
conducted under the Khyber Pakhtunkhwa Government Servants
(Efficiency & Discipline) Rules, 2011 but the show-cagse notice dated
26.11.2020 would show that nothing has been mentioned therein that
regular inqu.iry i the matter was dispensed with. In view of Rule-5 of
Khyber Pak:htunkh\'va Government Servants (Efficiency & Discipline)
Rules, 2011, the competent Authority can dispense with incjuiry but
reasons are required to be recorded in writing for doing so. W}lile'
deciding previous service appeal No. 572/2017 of the appellant vide
Judgment dated 12.04.2018, this Tribunal had observed in para-5 of the

judgment as below:- ' i

“5. Whatever has been argued by the learned
Deputy District Attorney is based on the findings of the

enquiry report and similarly the authority has based

o .
ol .:.qultg kh wa
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his findings on zhé basis of; enquiry report. which is
itself a proof of the fact that the issue involved
appreciation of factual controversy which could not be
decided "without holding of formal enquiry. But the'v'
Authority nether opted for holdmg regulaf enquu Y nor’
dispensed with the formal enqguiry. - The authorilj) ,
further initiazéd the proceedings under the dla'czplinaijf
rules by issuing show cause and then culminated the
proceedings by not awarding the penalty under the
disciplinary rules bttt declared the appointrﬁent letter
as bogus. Such proceedings in the eyes of law cannot
be sustained. The Authority should have been clear
regarding the proceedings to be conducted under the
disciplinary rules or should have withdrawn the
appointment order in exercise of powers on the basis of
locus-poenitentiae. in case the authority was to
exercise his powers under the latter option then this
Tribunal could decide the issue on the basis of the
stage at wh ich the same power was exercised. However
in any event it was incumbent upon the authbrity to
have  given  full opportunity to the -appellant to
participate in the enquiry proceedings by giving all

rights of due process which has not been done. "

7. Despite the guidance provided to the respondents in above

mentioned reproduced para-5 of the judgment datéd 12.04.2018 of

this Tribunal, the de-novo proceedings against the appellant were
conducted in & haphazard manner, which could not in any manner be
considered as covered by the relevant provision of Khyber

Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules,

G{AI’VlLL Tribunal

Srebasyey
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-2011. In our opinion, t.hé;illﬁpugne.d order dated 17.05.2022 is not

- sustainable in the eye of law and is liable to be set-aside. .
8. In view of the above discussion, "the impugned order is
set-aside and the appeal in hand is allowed as prayed for: Parties are
~ left to-bear their own costs. File be consigned to the record room.

ANNOUNCED
- 24.02.2023
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