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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNA

PESHAWAR
. - 39‘;‘ kh}'ber Pl
Execution petition No. /2023 Serviee gyigultivg

In Service Appeal No.11824/2020 Dig,y, m_SjS&

wamﬁ.ﬁ:@:ﬁ?

PETITIONER

Dr. Sadaf.la.mil D/O Muhammad Jamil. Khan,
RHC Ekka Ghund, District Mohmand.

VERSUS

I. The Govf. of Khyber Pakhtunkhwa, through Chief Secretary Khyber
Pakhtunkhwa, Civil secretariat Peshawar. ‘

~o

- The Secretary, Govt. of Khyber Pakhtunkhwa, Health Department,
Civil secretariat Peshawar.

3. The Director General Health Services, Khyber Pakhtunkhwa, FATA
Secretariat, Warsak Road, Peshawar.,

RESPONDENTS

EXECUTION PETITION FOR DIRECTING THE
RESPONDNETS  TO  IMPLEMENT  THE
JUDGMENT  DATED 26012022 OF THIS
HONORABLE TRIBUNAL IN LETTER AND
SPIRIT.

o o . e e

RESPECTFULLY SH EWETH:

That the petitioner has filed service appeal No.l1824/2020 against the
impugned action of the respondents by not adjusting /issuing proper
posting order in respect of the petitioner and by not releasing monthly
salary of the appellant stopped since August 2014 vide order dated
29.07.2015 in this Honorable Tribunal with the prayer that the
respondents may kindly directed to proper posting order be issued with
release of monthly salarjes stopped since August 2014 with al|
consequential benefits. (Copy of memo of appeal is attached as
Annexure-A) ' ' "
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2. That the service appeal of the petitioner was heard and decided by this
Honorable Tribpinal on 26.01.2022. The Honorable Tribunal accepted the
appeal of the petitioner, set aside the impugned order dated 29.07.2015
and directed the respondents to give proper posting and release her salary

stopped since August 2015. (Copy of judgment dated 26.01.2022 is
attached as Annexure-B) '

3. That @ the compliance of judgment dated 26.01.2022 in service appeal
No.11824/2020, the competent authority regularized the waiting period
for posting period w.e.f August 2015 to 05 September, 2002 in respect of
the Dr. Sadaf Jami (petitioner) WMO (BS-17) attached to DHO,
Mohmand for the purpose of pay against her posting, but without HPA
vide notification dated 27.03.2023. (Copy of notification dated
27.03.2023 is attached as Annexure-C) :

4. That as the petitioner was illegally kept away from performance of her
duty by the respondents, which was also endorsed by this Honorable
Tribunal in its Judgment dated 26.01.2022 and the Honorable Tribunal

~ also allowed the appeal of the petitioner with the direction of respondents
to give proper posting and release her sdlary stopped since August 2015
and in the compliance of judgment dated 26.01.2022 of this Honorable
Tribunal her salary was released from August 2015 to 05.09.2023, but
her Health Professional Allowance (HPA) was not granted for that period
despite the fact that the appellant did not perform duty due to fault of the
respondent of not adjusting her on her post and she should not be
deprived from HPA for that period due (o the fault of the respondents and
not granting HPA for that period is violation in implementing of
Judgment dated 26.01.2022 of this Honorable Tribunal in its true letter
and spirit.

5. That as per superior court judgment that once an official was reinstated in
service after exoneration of charges leveled against him/her, the period
during which he/she remained either suspended or dismissed/removed
could not be attributed as fault on his/her part. Absence of official during
period of dismissal/removal was not voluntary on his/her part but it was
due to the order of the authority which restrained from attending his/her -
job/duty. Therefore, his/her service record could neither be adversely
affected nor could he/she be denied any benefits to which he/she would
have been entitled had he/she not been removed/dismissed and as the
petitioner was not posted/adjusted on her post by the competent authority
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to perform her duty and due the act of the respondents the petitioner
cannot be deprived from HPA and is entitle HPA for that period.

- That the judgment is still in filed and has not been suspended or set aside

~

by the Supreme Court of Pakistan, therefore, the department -is legally
bound to obey the judgment dated 26.01.2022 of this Honorable Tribuna]
in letter and spirit.

. That the petitioner having no other remedy except to file this execution

petition for full implementation of judgment ‘dated 26.01.2022 of this
Honorable Tribunal. '

it is therefore, most humbly prayed that the respondents may
kindly be directed to fully implement the judgment dated 26.01.2022 of
this Honorable Service Tribunal in letter and spirit and grant PHA along
with pay. Any other remedy, which this Honorable Tribunal deems fit
and appropriate that, may also be awarded in favour of the petitioner.

2o

PETITIONER
Dr. Sadafja il
THROUGH:
TAIMU I KHAN
ADVOCATE HIGH COURT
| & ,,Z 4
SHAKIR ULLAH TORAN]
, | ADVOCATE
AFFIDAVIT.

Itis affirmed and declared that the contents of this execution petition are true
and correct to the best of my knowledge and beljef,

)
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BEFORE THE KHYBI:R PAKHTUNKH\X/A SERVICE TRIBUNAL

.~ PESHAWAR = '*'a:':s;:":;:'.'.z:.h'z:“,
'SERVICEAPPEALNO gﬂ% /2020 | o N [OBOK

: Dr SADAF J/\MIL d/o Muhammad Jarmi Khan \)UMO (BPS- 17) _
- Hi# 322, St# 49, Sector-F, Safari’ House, Phase-8, Behria Town, Rawalpmch

e SOOI APPELLANT
| VERSUS
1. GOVT. OF KHYBER PAKHTUNKHWA..

through Chief Secretary, Khyber Pakhtunkhwa
Civil Secretariat, Peshawar

2. THE SECRETARY, GOVT._OF KHYBER PAKHTUNKHWA,
- Health Department Civil Secretafiat Peshawar.

, 3. THE DIRECTOR GENERAL HEALTH SERVICES
i o Khyber Pakhtunkhwa, FATA Secretariat, Warsak Road, Peshawar

.............................. RESPONDENTS

l - ERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
| - PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST THE
INACTION _ OF  THE. RESPONDENTS _ BY _ NOT.
ADRJUSTING/ISSUING PROPER POSTING ORDER IN RESPECT
OF THE APPELLANT& BY NOT RELEASING MONTHLY SALARY
OF THE APPELLANT STOPPED SINCE AUGUST 2015 AND
AGAINST _ NOT  TAKING _ ANY _ ACTION __ ONTHE
~ DEPARTMENTAL * APPEAL DATED 02-06-2020  OF THE

APPELLANT WITHIN THE STATUTORY PERIOD OF 90 DAYS

; - PRAYER:
E§

sﬂﬂ
resto-day That on acceptance of the instantservice appeal the mactlon of
P the respondent by not adjusting/issuing proper posting order in
respect of appellant& stopping the monthly salary of the

5.3 appellant may very kindly be declared as illegal and proper
‘;r{: posting order be issued with release of monthly salaries stopped
zvyi-g since August 2015 with all consequential back benefzts Any other
Jug "% remedy which this august Tribunal deems fit that may also be
~ :.';’? 2 awarded in favour of the appellant.
- %i ?Respectfully Sheweth
o <
v FACTS:
- FAL T
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Brief facts which give rise to the instant.appealare as under}

That, the appellant is the Law abidil{'g,' peaCeful & bonafide citizen -
of Pakistan having domicile of District Mohmand (erstwhile
FATA)and is the employee of the respondent Department.

That appellant is appointed aS'Womeri Medical Officer (BPS-17)

‘on the proper recommendation of the Khyber Pakhtunkhwa‘
Public Service Commission at Serial No. 70 of appointed order

dated 05/10/2007 and placed the services of the appellant at the -
disposal of Ex-Director Health Services FATA.

Copy of appointment order dated 05-10-2007 is
attached as ANNEXURE .......... PP A.

Thatappellantsubmitted her arrival report before Director HeaItH

Services FATA on 18/10/2007 ‘and accordingly the appellant was
further posted and placed her services in Agency Headquarter
Hospital Khar Bajaur Agency now District Bajaur vide order dated .
23/10/2007. |

C“opy‘of'arrival report & posting order dated .
23.10.2007 is attached as ANNEXURE............ B.

That the appellant after working for sufficient time was allowed

~to work as Assistant Director (Technical) in Population Welfare

Department of FATA with further direction that the appellant will
draw her salary from her orlgmal place of posting v1de order

- _dated 04.04.2009.

Copy of order dated 04 04.2009 is attached as
ANNEXURE ............................................. C.

That appellant was awarded scholarship from Australian
Development Scholarship program for Master in Public Health
(Epidemiology) in Australia 2012 when the appellant was
working as Assistant Director in EPI Cell which was for a period
of One Year from January 2012 to December 2012, hence, the

- appellant submitted application for NOC on 02/08/2011 “which

was dllowed/approved vide notification dated 27/11/2011.

Copy of Application & Notification dated
27.11.2011 is attached as ANNEXURE............. D.

That after successful completion of the training course the
appellant came back and submitted her arrival report in Ex-DHS

- FATA for further paosting and as such the appellant was posted as

Assistant Director (EP1) FATA with immediate effect vide order
dated 13/05/2013 and in response thereof the appellant
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FATA. -

~ easily be contacted.
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submitted her arrival report on the post of Assistant Director EPI

A >(::opy of -Posting Order_ & arrival report dated
13.05.2013 is attached as ANNEXURE. .......... E.

That. the appellant submitted a request for regularization of her

gap period w.e.f 01/03/2013 to 13/05/2013 which was approved -
and the gap period between 01/03/2013 to 13/05/2013 was
regularized vide notification dated 25/06/2013.

Copy of request & approval order dated
25.06.2013 is attached as ANNEXURE........... F.

' That the  appellant has to attend Graduatlon Ceremony in

| _"AUStr‘dlld therefore, the appellant moved an application” for Ex-
‘Pakistan Leave from 15% June 2014 to 31% August 2014, which

. was -forwarded vide letter dated 16/06/2014 and was finally
approved vide respo.‘ndent no. 2 notification dated 11/07/2014.

Copy of Application, forwarding letter dated
16.06.2016 & Notification dated HO? 2014 is
attached as ANNEXURE. ............ccovviinnnenn.. G.

That astonishingly monthly salary of the appelldnt was stopped
from Aug igust 2015 by the then Director Health Services FATA vide
letter dated 29/07/2015 without showing any cogent/plausible

_reason or any intimation letter of stopping monthly. salary and

inquiring the appellant was informed that inquiry has been

-started against the appellant in a frivolous and ambiguous charge

from the office of respondent no. 3 and one Dr. Muhammad Asif
(BS-19) Coordinator of (PH) DHO Office Peshawar is nominated
as inquiry officer for fact finding inquiry vide order dated
27/03/2015 when the appellant approached the office DHS FATA
the appellant was informed that your home address is incorrect _
that’'s why not contacted well in time hence the appellant .

submitted her complete: home address along with contact no. to-
the concerned official in the office of Director Health Services

FATA and also informed the official that | have néither changed

my contact no. nor closed my email address through which | can

Copy of order date 27.03.2015, address receipt
along with other relevant documents &
Impugned order dated 29 07.2015 are attached
as ANNEXURE

That the appellant was.made a pendulum between the office of

respondent no. 2 & the then DHS FATA' office and finally
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13,

05/08/2016. -

2l

received a copy of the fact fmdmg inquiry from ‘the office of
" respondent no. 2 when the appellant submitted a request for

meeting  with . respondent no. 2 ‘wde applucatlon dated

That the appellant after recelvmg the fact finding inquiry report
also submitted an objection/observation report vide dated
03/11/2016 which was allotted with proper dairy no. 19336 from
the office of respondent No. 2 and perused the same by visiting
different office lncludmg the office respondent no. 1 till March
2017 but no fruitful or any reasonable result has been received to

the appellant that deterlorated the mental and physical health of

the appellant which lasted recently when the appellant recovered
for Fibroid and Uterine Artery Embolization surgery. :
Copy of the Objection dated 03.11.2016 and

medical reports are attached as.

ANNEXURE ..o, e L&M,

~That when the appellant get a little bit health the appellant filed

Departmental Appeal dated 02/06/2020 before respondent no. 2

against not issuing propér posting/adjustment order and stoppage

of monthly salaries stopped since August 2015 which was allotted

a proper dairy no. 5888, and after laps of 90 when the' appellant '

did nol received any response also filed a request for providing a

copy of order (if any) passed in response to the departmental
Appeal dated 02/06/2020 vide request dated 31/08/2020 but tlll,‘

date no response has been received so far.

Copy of Departmental Appeal dated 02,06.2020
& application dated 31.08.2020 is attached as

ANNEXURE ..o s N & O.

That the appellant having no other efficacious, adequate and

alternate remedy but to approach this Honourable Tribunal on
the following grounds amongst others:

GROUNDS:-

A.

That act and omissionof the respondents by not adjusting/issuing |

proper posting order to the appellant and also not releasing
monthly salary stopped since Aug 2015 is against the 'Law, Rules,
Fact & material available on record hence not tenable in the eye
of Law and needs interference of this Honourable Tribunal.

- That the appellant has not been treated by the respondents in
accordance with Law and Rules on the subject noted above and

Copy of the Appl:carlon & fact ﬁndmg inquiry
report is attached as ANNEXURF ............. J& K.

Do A
T N

==
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as such the respondents are clearly violating Article 4, 9, 10-A and - |
© 25-of the constitution of Islamic Republic of Pakistan 1973.

5

That the respondents have not acted in accordance with Law and
~ the rules governing on the subject matter by not adjusting/issuing
proper posting order to the appellant and also not releasing
monthly salary stopped since Aug 2015which is illegally stopped
since August 2015. :
That only a fact finding ex-parte inquiry has been initiated against
the appellant upon which objection/observation has been raised
over the inquiry conducted but that too was not responded with
any fruitful result, '

. - That acts and omission of the respondénts while not.

adjusting/issuing proper posting order to the appellant and also
not releasing monthly salary stopped since Aug 2015 is nothing
© but just to harass the appellant by one way or the other. :

That monthly salaries of the appellant has been stopped since
August 2015 vide the impugned order dated 29.07.2015 which is
highly been deprecated by the Apex Supreme Court of Pakistan in

its various judgment that salary could not be stopped in anyway
“and even then thesalary of the appellant has not been released.

That. acts and omission on the part of the respondents while not
adjusting/issuing proper posting order to the appellant and also .
not releasing monthly salary stopped since Aug 2015 is neither in

~ the public interest nor in the exigencies of service.

‘That acts and omission of the respondent while not
adjusting/issuing proper posting order to the appellant and also
not releasing monthly salary stopped since Aug 2015 is nothing
but performed a misconception of law and under a wrong law
hence it had vitiated entire proceedings. which could not be
sustained under the law:and is liable to be struck down. '

- That the act and omission on the part of the respondents by not -
adjusting/issuing: proper posting order to the appellant and also
not releasing monthly ‘salary stopped since Aug 2015 is clear

- violation of ‘Article- 38 (e) of the Constitution of lslamic republic

of Pakistan which states that: , » '
“to reduce disparity in the income and earning of the individual -
including the persons in Service of Pakistan™.

That act and omission 6n the part of the respondents while not
- adjusting/issuing proper posting order to the appellant and also
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% o not rcleasmg monthly salary’ stopped since Aug 2015 is atso
o o agamsr the Natural Justace and hence liable to be struck down.
K. - That. any- other grounds will be ralsed at the tlme of arguments _
wnth prior’ permlmon of this Honourable Trlbunal

It is, herefore most humbly prayed thatthe appeal of the
appe'lant may very kmdly be accepted as prayed for.

‘Dated: 29-09-2020 e
Appellant |, gl2-%?
{ﬂ,(o |2~

DR. SADAF JAMIL

Through
MUHAMMAD M
"Advocate, :

High Court, Peshawar.




- PESHAWAR - ) ‘Khyber Pnklvn.ﬂi}zwa ‘

Service Tribunal

SERVICE APPEAL NO g}ﬁ{ /2020 . Oi iury \lu

) Dxtc@%%lzaz'a
- Dr. SADAF JAMIL d/o Muhammad Jamil Khan, WMO (BPS-17) .
- H# 322, St# 49, Sector-F, Safari House, Phase-8, Behria Town, Rawalpindi.

Ssesuasnsnseresasanetanisasesannrrarennesennans +eeeen APPELLANT

1. GOVT. OF KHYBER PAKHTUNKHWA.

through Chief Secretary, Khyber Pakhtunkhwa
Civil Secretariat, Peshawar

2. THE SECRETARY GOVT. OF KHYBER PAKHTUNKHWA,
Health Department Civil Secretarlat Peshawar.

3. THE DIRECTOR GENERAL HEALTH SERVICES
Khyber Pakhtunkhwa, FATA Secretariat, Warsak Road, Peshawar

creerrornaes reeseverasanaenaan RESPONDENTS

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST THE
INACTION OF THE . RESPONDENTS BY NOT.
- ADJUSTING/ISSUING PROPER POSTING ORDER IN RESPECT
OF THE APPELLANT& BY NOT RELEASING MONTHLY SALARY
OF THE APPELLANT ‘STOPPED SINCE AUGUST 2015 AND
AGAINST ~ NOT TAKING ~ ANY ACTION ONTHE
 DEPARTMENTAL ~ APPEAL DATED 02-06-2020 OF THE
APPELLANT WITHIN THE STATUTORY PERIOD OF 90 DAYS

PRAYER:

ledito- N |
edto-day That on acceptance of the instantservice appeal the inaction of
the respondent by not adjusting/issuing proper posting order in
respect of appellant& stopping the monthly salary of the

ﬂ"

g? appellant may very kindly be declared as illegal and proper
;é posting order be issued with release of monthly salaries stopped
. ‘Jfg since August 2015 with all consequential back beneflts Any other
\lﬁ ' ? - remedy which this august Tribunal deems fit that may also be
& E awarded in favour of the appellant.
3 ‘
E-Respectfullv Sheweth

FACTS:




Service-Appeal No. 11824/2020

Date of Institution ... 29.09.2020 -
B Date of Decision ... 26.01.2022

Dr. Sadaf Jamil d/o Muhammad Jamil Khan, WMO (BPS-17) H# 322, St#49,
Sector:F, Safari House Phase-8, Behria Town, Rawalpindi.

, (Appellant)
VERSUS

_Gowt, of Khyber Pakhtunkhwa, through Chief Secretary, Khyber Pakhtunkhwa Civil
Secretariat, Peshawar and others. e (Respondents)

Muhammad Maaz Madni,
Advocate For Appellant

-Asif Masood Ali Shah,

Deputy District Attorney e ... For respondents
AHMAD SULTAN TAREEN CHAIRMAN
ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)

JUDGMENT
ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the case are

that upon recommendations of public service commission, the appeliant was

appointéd as women medical officer BPS-17 vide order dated 05-10-2007 and

placed hef services at the disposal of Director Health ex-FATA. The appellant

Quarter Hospital ex;Bajawar ‘Agency vide order dated 23-10-2007. Thereafter,

the appellant was. allowed vide order 04-04-2009 to work as Assistant Director

warde‘c‘l scholarship from Au‘stralian Development Scholarship Programme

")\n,r

' ",.»‘.‘ Qm,; “for master i in Public Health (Epldemrology) in Australia; when the appellant was

v

ik

\, ; worklng as. Assrstant Director in Extended Programme.for,‘Immunjzation (EPI)
R = e o for Iz

LT e b Gkl L e

reported her arrival on 18-10-2007 and she was further posted in Agency Head

(Technical) in Population Welfare Department Ex-FATA with further direction

that she will draw her salary from her original place of postlng The appellant "~
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cell. The course was for'a pleriod of one year'from January to December 2012
-and the appellant was alloWed“to attend such scholarsﬁip vide order dated 27-
01-2011. After completion of »the course, the appellant returned and was posted
.as Aséistant Director EPI Ex-FATA with immediate effect vide order dated 13-05-
2013. The appellant filed an appeal for fegulafization of gap period with effect
from 61-03—é013 to 13-05-2013, which was .allowed and. the gap was
regularized vide order dated 25-06-2013. In order to attend graduation .
ceren:10ny in Australia, the appellant was allowed _Ex-Pakistan_Iéave with effect
from 15-06-2014 to 31-08-2014 vide order dated 11-07-2014, After expiry of
the Ex-Pakistan leave, the appellant returned to resume her duty but monthly
salary of the éppellant was stopbed with effect from augusf 2014 vide order

- dated 29-07-2645 without showing any reason. On query, it waé know.n that the

resporfdents had conducted a fact finding inquiry vide order dated 27-03-2015
against the appellant on the chargés of absence from duty, copy of which was
delivered to the appellant at a belated stage under the pleas that i’ler home
' _addréss-was not available with the respondents, agéinst which the appellant
ﬁied ,feply vide letter dated 03-11-2016, thereafter the appellant visited
numerous pfﬁcés of the respondents for release of her salary up till march 2017,
but with no fruitful results, which deteriorated the physical and mental health of
the appellant, which lasted recently when the appellant recovered frdm Fibroid
and Uterine Af‘tery,Ehwbolization Surgery. After récovery from serious iliness, the
| appellant filed departmental appeal dated 02-06-2020 against ﬁot issuing proper
posiing/adju'stment order and stoppage 6f her salary since August, 2015, which
 was not responded within the statutory period, henlce the inétant service appeal.
with prayers that inaction of the respondents by not adjuéting/issuing proper
posting order in respgct of the appellant and stopping her salary may be
declared as illegal and proper posting order be issued with rélease of monthly

salaries stopped since August,2015 with all consequential benefits. TTESTED

) AMINER :
wher Pakhitukhwe

Service Trituanal
Peshasvuar
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02. Learned counsel for the appellant has Acéntended that act and omission of

‘the respondents by not adjusting/iSSUing proper posting order to the appellant

and also not releasjng monthly salary stopped since August, 2015 is against law,
fact and norms of natural justice, hence not ténable and are-liable to be set
aside; that_ the appellant has not been treated in accordance with law, as such,
the respondénts violated Article-4, 9, 10-A and 25 6f the Constitution; that only
a fact finding inquiry has been conducted agaihst the appellan@ upon which
'objection/observatiqns had been raised, but that,,t_po,was not responded; that

monthly_salary of the 'appellant has been stopped since August,2015 vide

| impugned order dated 29-07-2015, which is highly been deprecated by the apex’

court vide jyudgment dated 29-07-2015.

Learned Deputy District Attorney for the respondents has contended 'that‘ :
the appellant was granted 76 days Ex;Pakistén leave with effect from 15-06- |
2014 vide order dated 11-07-2014; that the appellant was bdund to resume her
ofﬁc.iél duty after expiry of her leave on 30-08-2014 but the appellant did not
turn up; that the appellant was adjusted againsf the vacant post of assistant
director EPI Population Welfare Department for the purpose of pay vide order
dated 04-08-2014 and surprisingly the‘appellaﬁt came on the same date to the
office of assfstant d-irector EPI, who was on lea;re and handed c;ver the charge; -
that the appellant unlawfully retained*ofﬂcial vehicle in her possession for five

months and returned the vehicle on 17-01-2015; that absence of the appellant

- was reported to health department vide orderAdafed 05-03-2015; that the

appellant did not submit arrival after expiry of Ex-Pakistan leave on 30-08-2014

and received salaries without performing duty up-to- June 2015, hence he;
salary was stopped vide order dated 29-07-2015 and inquiry was also initiated

against the appellant vide order dated 27-03-2015 and .proper notices were

_.served at her home address, but the appellant failed to report; that in Iighf of

L Fhohse s M

the above factual position, the appellant has no right to file the instant appeal.




%

——
oY

4

N | 04. . We have heard l€arned. counsel for the parties and have perused the

'.All
i

record. .

, 0‘5. Record reveals that upon recommendatioﬁé of public service co‘mmiss,ion,
the appellant was appointed as women .medical officer BPS-17 on regular- basis
vide order dated 05-10~2007 anﬂ was posted in Agency Head-Quarter Hospital
Ex-Bajawaf Agency vide order dated 23-10-2007. The appellant was re-posted
in AHQ Hosbital Ex-Mohmand'Agéncy on her own fequest and the gap period

~ from 18-10-2007 till 20-03-2009 was regularizéd. as leave without pay.
Thereafter, the appellant was allowed vide order 04-04—2009 to : w'ofk as

assistant director (technical) in population welfare department ex-FATA with

i6n that she will draw her salary from her originél place of -posting.
“Mohmand Agency. The appellant was adjusted for the purpo_se.of pay
against: thé post of WMO reproductive health ex-Mohmand Agency vide order
dated 25-05-2010. Vide order 20-06-2011, the appellanf was transferred from
popuiation‘we!fare.department' ex-FATA to EPI Ex-FATA and wa/s allowed to
draw pay from population welfare department ;!'he appellént availed foreign
scholarship from January to December 2012, which was anowéd vide order
dated 27-01-2011. After completion of the course, the appellant returned and
was adjustéd for the purpose of pay in AHQ Hospital ex-Mohmand Agency vide
order date;l 1.4-02-201'2, szsequentIY posted as Assistant Director E{PI E>§¥FATA
with immediate effect vide order dated 13-05-2013. The appellant filed én
a'ppe-all for 'regularization her gap périod with effect from. 01-03-2013 to 13-05-
2013, which wasl-allowed and the gap was regulariéed vide order dated 25-06-
2013. In order to attenc;J graduation ceremony in Australia, the appellant was
allowed Ex-Pakistan leave vide order dated 11-07-2014 with effect from 15-06-
2014 to 31-08-2014. For the purpose of pay for -thé period of Ex-Pakistan leave

ATTYSTEy Mentioned above, the appellant was adjusted against the post of Assistant

Director (Technical) Population Welfare Department vide order dated 04-08-
EHtukn ., 2014. .

. Iy i "ibun:nl R
- "eShawa, )
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06" Placed on record is-a fact finding inquirTy; which would suggest th'at the
appellant ‘ci.ue_ to her dual post'rng,'one for actual dﬁty and the other for the
purpase of salary‘ was found absent from both the places since August, 2014,
whereas stiance_ 6f the appellant is that she performed her duty ln her original
place, whereas they were tracing me against the post meant for salary purpose
and due tQ the ‘reason, she was granted salary up to June, 2015. The fact
ﬁndiné inquiry recommended that salary drawn from august, 2014,to July, 2015
be recoveréd from hér and di§ciplinaw action‘ be initiatéd against her undar tE&D
Rules, 2011, hehce salary of the appellant was stoph"ed vide order dated 29-07-

2015 but no further action was taken against her.

It i's; pertinent to.mention that the fact ﬁndihg inquiry was conducted

without aséociating the appellant with proceedings of the ir\quiry, nor she was

afforded ahy opportunity to her version of defense. The said inquiry was one-

sided and was conducted at the back qf the appellant under the plea that notice

was' issued to.her tm her home address,-btxt due to change-of her residence,
she could ;not receive such notice. In pursuance of r_écommendations'of the.

B inquiry reaort, only salary of the appeliant was stopped but no further action

was taken against har. In response to the fact finding inquiry, ther appellant filed

reply vide EIetter_ dated 03-11-2016, which reveals that the inquiry so conducted

against her was as a result of grudge of' the Director Health. with the appellant
and which Tsmacks malafide on part of the res‘pondehts. Thereafter the appellant |

| visited numerous offi ces of the respondents for release of her salary up till

March 2017 but with no fruitful resuits: F:nally, the appellant vrsuted the office

of chief secretary and secretary health but nobody listened to her clamor.

Record would suggest that the appellant in the meanwhile suffered from a

IRSTED  serious dis‘ease,. which fact is also enumerated in her departmental appeal and

~ documents to this effect are placed on record, which would suggest that the
Prkh ukhwa
; rn;u..,,«appellant was unable even to submlt her departmental appeal. After her surgery

eslrawal

and full recovery, the appellant filed departmental appeal dated 02-06-2020 -
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narrating the whole sfc')ry of her miseries:-and- against not issuing proper

Sésting/adjystment order and stoppage of her salary since August 2015.

08. . Th‘én '!issue' under consideraﬁon was that thé appelllant after availing Ex
Pakistan Ieéve, reported her arriv'al for her posting,'instead féct finding inquiry
was conducted égainst her and further ppsting was refused by the respondents
inspité of t;he fact that no adverse order was issued except stoppage of her
salary, but:. the appellant was/is still on the roll of Health department. The
allegationé 50 leveled were absence from duty, but neither the appellant was
permitted €0' join her duty nor any disciplinary proceédings were conducted
against her and the issue Iingeréd for longer. Second i(regularity, Which was

noticed, was the facf finding inquiry, where the appeI'Iant was not associated

as b;ased on malafide due to the reé*son that the appellant was kept
ignorant of such proceedings and her salary was stopped illegally. As per
‘recommend:ations of the fact-finding inquiry, no regular inquiry was conducted
against the appellant, thus the appellant was kept deprived of the opportunity
to defend Her cause. Départmental appeal of the appelfant was not considered
nor her serious illness was taken into consideration. Tt however is a well-settled

legal propofsition that absence on medical ground even without permission does

not constitute gross misconduct.

09. We a;ire also mindful of the question of limitation, as thei appellant filed
departmeﬁt;sal appeal after considerable delay, but with strong justiﬂcativon of her
illﬁess, which is evident from_ the record. Moreover, the circumstances in the
~instant appeal are eccentric, which requires dealing in a distinguishable manner,
a§ service Qf the appellant is still intact and no adverse order was issued by the

respondents. Secondly no regular inquiry was conducted againsf her and the

appellant w;as deprived of the opportunity to explain her position. Thirdly, the
ganer: appellant seriously fell ill, which is evident from record and was unable to file
appeal well.in time. on the other hand, the appellant has got a sound case on

merit and the Supreme Court of Pakistan in its judgment have held that decision
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‘of céses on merit'is always encouraged instead of non-sufting litigants on

technical reason including ground of limitation. Reliance is placed on'2004 PLC

(CS) 1014 énd 1999 SCMR 880. We have also noted that the respondents haye
no case on merit except limitation and the supreme cdurt of Pakistan in its .

- judgment. repbrted as PLD 2002 Supreme Court 84 have held that where on
merits the respondents has no case, then limitation would not be hurdle in the -
way of apbéllant for gett‘ing justfce. Supreme Court has observed tﬁat the court
shouid not Vbe reluctant in condbn{ng the delay' depending upon facts of the case

~ under consideration. We are of the considered opinibn that delay on part of the
appellant Wasv. not intentioﬁal, rather due to the reason beyond control of the |

apbellant, hence she deserve to be treated on humanitarian grounds.

10. We are of thAe considered opinion that the appellant has not been treated
in acéordance with law and was illegally kept away from performance of her
dyty. Departmental appeal of the appellant was not considered, respondents
Howevef were required to dispose of her appeal with speaking order. Service of

the appeliént is still intact and she deserves to be given proper posting.

11, In _Eview of the foregoing dis_cﬁssion, the instantlappea‘l is accepted by
setting aside the imp.ugned order dated 29-07-2015 with direction to the
respondents to give her proper posting and release her salary stopped since
August 2015. Parties are left to bear their own costs. File be consigned to record

room.

ANNOUNCED
26.01.2022

\ M ——

(AHMAD SULTAN TAREEN) * (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)

@zwﬁ %40 be ture copy

ini
yuber Cokhtunknwe |
Service Fribunal
Peshawar
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‘GOVERNMENT OF KHYBER PAKHTUNKHt
o HEALTH DEPARTMENT

I . bated Peshawar the 27" March , 2023
. N TIF C N : | o i
1’ Q §Qﬂ(§-11)4-1[2023/1260 ~: In compllance of Service Tribbuna
- Judgment dated 26.01,2022 in Service Appeal No. 11824/2020 and as per
',_:.":;‘recommendatlon of inquiry committee, the Competent Authornty is p!mcmj to
. regular:zed the waiting for posting period w. e.f. August’ 2015 to os™ September

2022 in respect of Dr. Sadaf Jamil D/O Muhammad Jamil Khan, Women Medlcal
Offlcer (BS 17), attached to Dlstract Health Ofﬂcer Mohmand for the purpose -of
pay w:thout HPA agamst her existing post.

- SECRETARY HEALTH .
- KHYBER PAKHTUNKHWA

" Endst, of even No. & Date,
‘ jCopy to the B

.- Accountant General, Khyber Pakhtunkhwa, Peshawar
Director General, Health Services, Khyber Pakhtunkhwa.
.. District Health Officer concerned

- District Account Officer concerned.

Medical Superintendent concerned. » - , .

PS to Secretary Health, Khyber Pakhtunkhwa. N
~ PS to Special Secretary (E&A/B&D), Heaith Department. | ’
* PA to Additional Secretary (E&A/B&D), Health Department.

- PA to Deputy Secretary Establishment Heaith Department.
10 Deputy Director (IT), Health Department Peshawar.
- 11. Doctor concerned.

12, Master file. -
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VAKALAT NAMA

NO. /2023

INTHE COURT OF _ KPP Lec pree 784 yun) PP
| . Q{"a@‘é’é’yﬂ/ M - A (Appellantj

(Petitioner)
(Plaintiff)
| VERSUS |
_V/W M/ S 4 /4 /) (Respondent)
‘ ‘ ' (Defendant)

e, Dg- .@u&}/ o

Do hereby appoint and constitute TAIMUR ALT KHAN, ADVOCATE HIGH COURT, to

appear, plead, act, compromise, withdraw or refer to arbitration for me/us as my/our
] }gounsel/Advocate in the above noted matter, without any liability for his default and
~with the authority to engage/appoint any other Advocate/Counsel on my/our costs.

[/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is 0utstanding against me/us.

Dated 12023 ' | 42\
| o (CLIENT)

ACCEPTED

. /
(TAI ALl KHAN)
ADVOCATE HIGH COURT

Chatiry ém//’l fort
. '—'%ﬂ/(/ow/ /p’gé/”@wcm



