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Implementation Petition No.__321/2023 .

Date of order
- proceedings

Order or other proceedings with 5|gnaer5fJud_g~o '

3

19.05.2023.

The execution petition of Mr. Faheem Shahzad
submitted today Mr. Jahangir Khan Afridi Advocate. it is

fixed for implementation repo{'t before Single Bench at

Peshawar on . Original  file be
requisitioned. AAG has noted the next date.

By the order of Chairman

fr REGISTRAR




N o

BEFORE THE KHYBER PAKHT UNKH WA SERVICES TRIBUNAL
'  PESHAWAR, '

Execution Petition No. gg\’ /2023

, IN -
Appeal No.812/2022
Mr.Faheem Shahzad ..............ccccooiiiiiiiinnen, ....: Appellant
Versus . ~
Chief Secretary, Govt. of Khyi)er Pakhtunkhwa, Civil Secretariat,
Peshawar and others............cccooiiiin . eeee Respondents
| INDE X
S.No. | Description of documents. Annexure | Pages.
1 Application for implementation of . 1-2
| order o |
2 Affidavit. | 3
3 | Copy of order dated 03.03.2023 A 4-26
4 Copy of order dated 15.05.2023 B | 27
Petitioner
Through
' Jahangir

Advocate High Co
Dated: 18.05.2023 ° E ‘ o




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
' PESHAWAR.

Kh” v i

Tor
P Viee 'E% fukh“‘
"bun‘";

‘ f)mr}. No.
Execution Petition No. = & ’ /2023 " bag o ﬁS\ES\EL
AL ~ 0 -

Appeal No.813/2022

'Mr.Faheem Shahzad s/o Hidayat Ullah
"~ Kotla Mohsin Khan, Landi Arbab, Mohallah Kasaban

Peshawar .. ..o e Appellant
: Versus ’
1) Chief Secretary, Govt. of Khyber Pakhtunkhwa Civil Secretarlat
: Peshawar. :

2) The Secretary Home and Tribal Affairs Department, Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar. .

3) The Secretary Establishment Department, Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar......... e Respondents

EXECUTION PETITION UNDER SECTION
7(2)(d) OF THE KP SERVICE TRIBUNAL
ACT, 1974 READ WITH SECTIONS 36 AND
51 OF THE CIVIL PROCEDURE CODE AND
ALL ENABLING LAWS ON THE SUBJECT
FOR THE IMPLEMENTATION OF THE
JUDGMENT DATED 03.03.2023 IN LETTER
AND SPIRIT.

ReLspectfully Sheweth;

- 1) That the petitioner filed service appeal bearing 813/2022 before this

Hon’ble Tribunal against the major punishment of removal from

service, order dated 17.01.2022.



RN

)
N
4)

5).

~may also be awarded in favour of petitioner.

‘That the appeal of the petitioner was finally heard and decided on

03.03.2023 and as such the ibid appeal was allowed in favour of the

petitioner with the following relief by this hon’ble Tribunal:

“We hold that the appellants have not been

treated in accordance with law and thus the

impugned orders are not sustainable. On

acceptance of all these appeals we set aside

the “impugned orders and  direct

reinstatement of all the appellants with back

benefits”
(Copy of the consolidated ‘judgment dated 03.03.2023 is attached as
Annexure “A”). . . R

That after obtaining copy of the judgment dated 03.03.2023 the
same was submitted to the respondents for imple_mentation to the
Department but the respondent department is not willing to obey the

Jjudgment dated 03.03.2023 in letter and spirit.

That the order dated 03.03.2023 was partially implemented by the
respondent No.2 and reinstated the appellants No.1 to 12 vide order
dated 15.05.2023. (Copy of order dated 15.05.2023 is attached as

~Annexure “B”).

. That petitioner having no other remedy but to file his

implementation petltlon

-
¢

It is, therefore, most humbly prayed that on acceptance of the

.instant execution petition, the respondents may kindly be directed to

_implement the judgment dated 03.03.2023 passed in appeal

No0.813/2022 in letter and spirit.

Any other remedy which this hon’ble Tribunal} deems fit that

. Petitioner

Through ’
Jahangir Kh n Afridi
Advocate High Court.
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| BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR.
~ Execution Petition No. /2023
) IN
Appeal No.812/2022
Mr.Faheem Shahzad .............ovvviveeiiiiiiieeiein, Appellant
B : Versus :
Chief Secretary, Govt. of Khyber Pakhtunkhwa, Civil Secretariat,
- Peshawar and others.............c.ooi i Respondents
AFFIDAVIT

I, Mr.Faheem Shahzad s/o Hidayat Ulléh Kotla Mohsin Khan, Landi
Arbab, Mohallah Kasaban, Peshawar (petitioner), do hereby affirm and

declare on oath that the contents of the accompanying Application are true

and correct to the best of my knowledge and belief to the best of my

‘ 'knowle'dge and belief and nothing has been concealed from this Hon’ble

Tribunal.
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5u11c¢ Appeal  No.774/2022 mled Reulad Ahan-vs-lht. Chu:f Sacrerm): G mr.rmncnlf of;.'lx&ybe:
Pakhtunkhwa, Civil Secretarial, Peshavwar and athers™, decided on 03.03.2023 by Division Bendh comprising
 Kalim Arshad I\Imu “Chairman. and Ms. Rozing ‘Rehman, Member, Judu.m/ Ahybef Prxkhhmkhna Sewzcr.

: Fribunal, I"uhuwar . L . . 1’\‘ “ s L i
KHYBER PAKHTUNKHWA SERVICE TRIBUNA"‘ LN
" PESHAWAR Ny

BEFORE: | 'KA.LIMA‘A‘RSHAD KHAN ... CHAIRMAN =~ -
R ROZINAREHMAN . ... MEMBER (Judicial)

. Service Appeal No. 774/2022

'

Date of presentatlon of Appeal ............... li 05.2022
- Date of Hearing................... i 03.03. 70'73 -
Date of Decision................ e .03.03.2023

" M. Reedad Khan,gBx- -Chowkidar (BPS 03), Ex-FATA Tribunal,

Home & Tribal Affaus Depal tment, Peshawar

IR LIS T T T P IT PP PO OTRPO ..............‘..;;;...;.;...Appellant,
Versus b '
\
"ln The ‘Chief Gecretqry, Govelnment Of Khyber Pakhtunkhwa, Clvrl ' ‘
Secretariat, Peshawar. o
-2, The " Secretary - Home ‘& Trlbal Affalrs Department Khyber-
Pakhtunkhwa, Peshawar, . :
3. The becretaly Lstabllshment Department Khyber Pakhtunkhwa
Peshawar.. C o
[RRITES g U .........,..........(Respondents) o

[ %]

oG

) r"dt,c].

. The Cluef Secretary, Government Of Khyber Pakhtunkhwa, Cl\/li'

Service Appeal No. 775/2022 o

N

~ Date of plesentanon of Appeal ....... e L 0% 2022
‘Date of Hearing.:............. e ..03.03.2023
Date 0fDecasnon..,...' ..... P .03.03.2023 -

Mr. Salmulhh Ex-KPO (BPS 16), Ex- FATA Trlbunal Home &
[nbal Affairs' Dcpartment Peshawar. -

----------- lo-ooovt--olol--.‘ocou-'0.!on-o-t0...‘00O;Qo.“-loo";oovucct sersen c.App@[l“l’t

: Versus

beuetanat Peshawar. _
The Secretary Home - & - Tribal Affalrs Department Khyber '
Pakhtunkhwa, Peshawar, B

The Secretary Est.abhshment Department Khyber Pakhtunkhw'x

‘ Peshawal

semecoace (Respondems)

N 4T
MARREL T I PR
LI T .
s Sl
sy d
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o Service Appeal  No. 77472022 ul[ul Reedad Almu vs-The Chief Secrelary Government of I\Inbu
. Palhunkinea, Civil Secreiaricd, Peshavar and others”. decided on 03:03.2023 by Division Bench comprising

Kaditn Arshad Khan, Clmumau und Mc Ra-um Rehman Altmber Jmhcml Khyber Pakhmnﬂlma Service.

- Iribnnad, Peshawar.

———

Service Appeal No 7 76/2022

, Date of presentatlon of Appeal........f....-. . 11 05.2022
Date of Hearing... SRR e deiens ererenn..03.03.2023
Date of Dcc1510n ..... eevededererenerenns .~...’....03 03. 2023

& Tribal Affairs Department ‘Peshawar.

............. ,.-q..‘oq-c'oooos-uno---.'.oc.uvvcvooe-t'ocoo Sevevsorvacanases ovAppel[(tnt

Versus

" Secretari iat, Peshawar.

L

&

NS

,

The Secretary  Home & - Tl xbal Affanrs Department Khyber_

Pal\htunklwva Peshawar

The Secretary Estflbllshment Department, Khyber Pakhtunkhwa
Peshawar.

o ..'....:.........,........-.....,....'..'..:.e....,..._’.......,.._...........(Re,spon.dents) :

--—

g Se: vice Appeal No. 777/2022

" Date of pleSentatlon of Appeal....’. . ] 1.05. 2022
. Date of Hearing.................... Veeet....03.03.2023
Date of Decision.............. e, 03.03.2023
Mr. Ikram Ullah, Ex-Naib Qa31d(BPS-()3) Ex-FATA Trlbunal Home
& "lllb’ll Aftans Department, Peshawar. - : '
e e _..-................--............_.Appellaht.'
Versus. I B

The Secretary Home & Tribal Affairs .Departtnent' Khyber
Pakhtunkhwa, Peshawar.

. The Secretary Estabhshment Department Khybm Pakhtunkhwa

** Peshawar. . o
..... ,....'......;.......,...';.’..'._..............-......_..............._....(Responden'ts).
Servlce Appeal No. 7 78/2022
- Date ofptesentatlon oprpeal...‘........;...4..11 05.2022
* Date of Hearing............ccc..oo.nnin.00..03.03.2023
DateotDec1510n...;.‘..........‘; .......... «e.0.03.03.2023

Mr. Kaﬁl Ahmad Ex Asststant (BPS 16), Ex- FATA Trlbunal Home o

.-Thc Chief Secretary, Govemment Oof Khyber Pakhtunkhwa CMLN_

- ——
@,

. The Clnef Secretary, Govemment Of Khybe1 Pakhtunkhwa le,' :
* Secretariat, Peshawar.
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Newviee  Appeal /\/0.77:):/?0?_2" Titted “Reedad Rhii-ve-The C;lfiej: :S‘ecrelary, Government of Khyher .

- Fakhnakinea, Civil Secretarial, Peshawar and others”. decided on 03.03.2023 by Division Bench comprising
© Kalon Arshad Khan, Chairman, and A[J Ra-ma Rehmun, Member. Judicia, I\hybcr Pakhtunkwa Service

Tribunal, Peshavar,

M. Sadlq Shah, Ex-Driver (BPS~O6), Ex-FATA Tr 1bunal Home & -
- Tribal Affairs Depaltment Peshawar. '

........................
e

cerrerearesieniaes .......... .-.........'.....Appellam‘“

'Ver-sus

The Chxef Secretary, Govemment Of Khyber Pakhtunkhwa C1v11 '

Secretariat, Peshawar. .

The Secretary Home - & Trlbal Affairs’ Department, Khyber,- |

Pakhtunkhwa, Peshawar.

. The Secretary Establlshment Department Khyber Pakhtunkhwa “

fPeshaw*u . S A
rreeeeiaadens e ......... (Respomlents)
Service Appeal No. 779/2022
Date ofpresentatlon of Appeal...... v 11.05.2022
Date of Hearing.:....c............ SRR 03.03.2023

‘Date of Decision.:....v...vvvven... SUTPTR 03 03.2023

Mr. Muhammad Adnan, Ex Assxstant (BPS~16), Ex-FATA Tubundl .

Home & Tribal Affairs Depaﬂment Peshawar.

--------- LR N N R Y YR RN ---...-.'.....n-u-..-n...?".-Appe[lanf:

Versus

The Chxef Secretary, Govemment Of Khyber Pakhtunkhwa Civil

Secretariat, Peshawar.
The Secretary Home & Tribal . - Affairs Department Khyber
Pakhtunkhwa, Peshawar.

The Seeretqry Estabhshment Department Khyber Pakhtunkh\va -

Peshawar.

eeireerieaas reettsrmeteeesrananharreesresessanseris ..........(Respondent.s)

‘Service Appeal No. 780/2022

Date of plesentatlon of Appeal....... . ©.11.05. 2072
Date of Hearing:.........c............ verrirn.03.03 2023 ,‘,h
Date ofDecnsion........l...; ....... ‘ .....L..’....O3 03 2023

“Mr. Asad lqbal Ex-Junior Clerk (BPS-11), Ex-FATA Tubunal Home
& Tribal Affairs Department, Peshawar

seedarentae ‘l..f..l.l.‘. ..... .onnca.a-toccooscl---nnn oooboa:atlnv ooooo .'.........Appellﬂnt

Versus

The Chnef Secrctal Y, Govemment Of Khyber Pakhtunkhwa ClVIl
Secretariat, Peshawa! '
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" Service  Appeal Ivo 77472022 mled “Reedad - Khan-vs-The  Chief Secretary, Gmemmem of khvber
Pakhtunkinva, Civil Seeretarict. Peshawar and others”. decided on 03.03.2023 by Division Bench comprising
Kalin drshod Khan, Chairman, cma‘ Ms Ro-ma Rdumm Mamber .Imllc:al .Urybeﬁ Pakhlun“mu Service

Tribunal, Puhunur ’ - . -

The  Secretary Home & Tnbal Affairs . Depanme'nt, Khyber“ :

.Pakhtunkhwa Peshawal

The Secretary Establxshment Department K.hyber Pakhtunkhwa

Peshawax A :
'................'.......f.....‘................(Respomlen(q) :

ooooooooooooooooooooooooooo

—-—————

ServtceAppeal No. 781/2022 , .', _—

Date of plesentatlon of Appeal ........ ...... 11.05. 2027
Date of Heari ng......... e 03.03.2023
Date of Decxslon,..‘............. ......... e 03 03.2023

Mn. Muhammad Shoaib, Ex-KPO(BPS- 16) Ex-FATA Trlbuna]
Home & Tr nbal Affaus Department Peshawar

...... .Appellant

Versus-

- The Chief Secretary, Govemment Ot Khyber Pakhtunkhwa Cwnl

Secretariat, Peshawar.

. The Secretary Home & Tribal Affairs ‘ Department, A-Khyber‘ -

qud1tunld1wa Peshawar.

. The Secretary. Establishment Department, Khybel Pakhtunkhwa

Pe:haW‘ir
oooooooooooo ..-.f....;.......;.......-.'.,..............'....-...s-.;...(Rfespon(lentS)

-

Serwce Appeal No. 782/2022

" Date of plesentatlon of Appeal............... 11.05. 2022
Date of Hearing.................................03.03.2023
Date of Decision............... e, 03.03. 2023 )
\{h Adnan Khan, Ex-KPO. (BPS 16), Ex- FATA Trlbunal Home &
Tribal Affairs Department, Peshawar. -

AL ooo.oto ...‘..:...............,.-.u...&..n-'nh-".nn{.u..--.-..-...--.Appellant

Versus

The Chief Secrctary, Government Of Khyber Pakhtunkhwa CIVII

Secretariat, Peshawar.

F he ‘Sccretary - [Iome & Trlbal Affairs _Department Khyber
lkhtunkhwa Peshawar.

. The Seeretary Lstabllshment Department, Khybe1 Pakhtunkhwa
" Peshawar. -

ceerenreia. ceieaeanes ..... ........(Respondeng)
S yrisrs L ﬂ :

. - S M s S : |
i,\". " - ‘ {" ' |
Q'. 2 HETRTERYEN LERTUPY
e -4\-\’;- if«h Pirsad .

RN Ly s
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Service  dppeal ' No.774/2022 “tided  ~Reedad Khai-vi-The - Chief Secretary. Government of Khyber ‘
Pakluuikinea, Civil Secrerariar, Peshavwar and others". decided on 03.03.2023 by Division Bench’ comprising
Katim Arshad Khan, Chairman, am/ Ms. Rozina Rehunan. Member, Jna'lcml Kiyber Pakhiunkhwa bc.rvn.e

Iulnmal Peshawar. )

. —

SertriEe Appeal No 783/2022

Date of ptesentatlon of Appeal ....... ceeen..11.05.2022

~Date of Hearing................ VOIS .....03.03.2023.
Date ofDecision...'.......; .................. y ...03 03: 2023

AN

--Mr Muhammad Awals, Ex—Drlvet (BPS -06), E‘<~PATA Tubunal =
Home & Tr 1bal Affairs Department Peshawar S , L
Cenirieeeeiirsieaaes Ceeraeenae P N ....’.......,..;.,....Appellant

- o Versus

. The Cluef Secretary, Government Of Khyber Pakhtunkhwa Civil
Secretariat, Peshawar. ‘ »
The Secretfnry Home & Tubal Affairs Department, Khyber

Pakhtunkhwa, Peshawar. :

- The. Secretary Lstabhshment Department Khyber Pakhtunkhwa

- Peshawar. '

)

fd

e v rerreeracerereanes (Respondents)

-

Serwce Appeal No. 784/2()22

‘Date of presentatlon of Appeal. .: S 1 l 05, 2022

‘Date of Hearing.................... e ......03.03.2023
Date ofDecmon..- ........ ....... 03.03. 2023

. Ma . Nasir Gul, Ex-Naib Qasnd(BPS 03), Ex FATA Trlbunal Home &
" Tribal Affairs. Department Peshawar.

ooooo ..........-........:.......,.--.......-............._.f'-...;.....‘;..'...Appellanl ’
Versus -

1. The Chtet Seeretary, Govemment Of Khyber Pakhtunkhwa le i
: Sec:etauat Peshawar.

The Secretary Home & Tnbal Affalrs Department Khybel'
Pakhtunkhwa, Peshawar. .

The Secretary Estabhshment Department Khyber Pakhtunkhwa
Pc.shaw'u ‘ .

[N

vy

-ono.-‘o.c-noo‘ ooooo 0-.nn.aoo0.a0tvoo'.oo.cccc'IooootI'lnlo'otlaou..;'llc(Respo'ldents.)

- -

Service Appeal No 802/2022

) Date of presentation of Appeal....' ........... 11.05. ’)027 S -
‘ DateofHealmg......-..................-._ ........ .03.03.2023 o
Date of Decision....... et ..03.03. 2023 - % -

ATy - S84
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B Mr Ziafat Ullah Khan S/O Naunat Ullah Khan R/o presently Maqud

%

o

Service Appeal No 7742022 wiled © “Reedad  Khan-vs-The Ciuef S'(.chmaf Government of . Khy ba;

P uAnanmu Civil Secresdriat, Peshawar und, others”. decided on 03.03.2023 by Division Bench comprising -

Kalun Arshad Khan, Chairman, cmd ‘M. Rozina Rdun(m Member, Judicial, hhybu I’akhlmlf\h\m Service
Tribunal, Peshavar. - .

Ml. Mohsin Nawaz, Ex- Stenographel (BPS 16), Ex FATA Tubunal
Home & Tribal Affairs Department Peshawar

Crireeeenen rreereens Cerrgeesserenaaes Serasess ceenraserees vesesrenesaneses .Appellam.‘

" Versus

: The Chlef Secreta:y, Govemment of Khybex Pakhtunkhwa ClVl]

Seeretariat, Peshawar.

The -Secretary Home & Tribal = Affairs ADepartment : Khyber B

Pakhtunkhwa, Peshawar.

The Secretary- Fstabhshment Department Khyber Pakhtunl\hwa
Peshawan

T e A.........‘.'....'..-..A.....,.........'.~....'.......7...;L..........(ReAspondents),‘

Serwce Appea{ No.81 1/2022

Date of presentation of Appeal..... .. Ceenien 20.05.2022
‘Dateof Hearing............cccovvuneienicnnn.nn, 03.03.2023
. Date ofDemsnon..L....‘l'..;.;.'....."..'.‘..; ........ 03 03 7023

Nf r. Talnr Khan, S/O Ar sala Khan R/o Guldala Chowk PO Namak

Mandi Mohallgh Tariq Abad No.2, Kakshal Peshawar, ‘Assistnat/
Moharir, Ex-IFATA Tribunal- Peshawal

Velsus

. The Chief Sccrctary, Govemmem Oof Khyber Pakhtunkhwa le

Secr etariat, Peshawar.

3

BEEE PR R R N A S %-00000'05.00.00 oootl.o"boo_o.to'n. ----- ooooc.AppeII{‘nt '

The Secretary ‘Home & Tubal Affalrs Department " Khyber’

l"xkhtunkl]Wa Peshawar.

. The. Secxetary Lstabllshment Department Khyber Pakhtunkhwa |

3 -

Peshawzn A .
S ereeeneean ceeveaes .'-....‘.-...(Respondents) '
. .Serwce Appeal No.8] 272022
Date of presentation of Appeal..i ...... .20. 05 2022
‘Date of Hearing.........c....ooooon .03.03.2023
D'l[e Of Decision. ...cvv.ii.ivieeni i, ..03.03 ’7023

fbrahim Bara: Gate, PO’ GPO, Nodhiya Payan Peshawar, Duve} Ex-

' I*AT‘A”lnbunaI Peshawat . :
'w ..,'Appellant

j{!f\ﬂ

~
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“3. The Secretflry Estabhshment Department Khyber Paldatunkhwa~

ko

. Service Appeal Nu.7 74/.702‘2 titled Recdad lemn vs-The Chief Secretwnry. Government- of Khyher
Fakhumkinea. Covil Secretariar, Peshawar and-others”, decided on 03.03.2023 by Division Bench comprising

Kalim Arshad Khan, Charman, and Ms, Rozina Ralmmn Memper, Judicial, Khyber Pakhtunkhwa Service
hllmnal Flemnar o .

-Versus

The Cluef Secretary, Govermnent Oof Khyber Pakhtunkhwa le
Secretariat, Peshawar:

The Secretary Home & Trlbal. Affairs Departmentt Khyber
Pal\htunl\hwa Peshawar.

. The Secretary Establlshment Department Khyber Pakhtunkhwa,"

Pc s]mwal . ‘ A o :
vereertnennersansnann .......... rveearieneas ....,..;.(Respondents)
Serwce Appeal No.813/2022 -
Date of presentation of appeal ......... ,;A....20.05‘2072
. Dates of Hearing......................... +.....03.03.2023

Date OfDeCISIOIl.._.'.....;..‘.....'..'.1 ........... ;.,...03 03.2023

e

Landi Arbab Mohallah Kasaban Peshawal

--uvg-o”--o--a ------- 'b.ocotc".o..‘ocl.'.ut..l. otonno'co.noo-u'o'o;.aooeou-.ﬁAppell(lnt

-~

Versus

The Chief becretary, Govemment Of Khyber Pakhtunkhwa C1v1l
bccnetanat Peshawar.

The Secretary Home & Tmbal Affairs Depai'tment ‘.Khyb_er

P’lkhtunl\ln\/a Peshawar.

Peshawm

S ervice Appeal N0.81 4/2022

.

Date of px esentation of Appeal..~ ..... S -.i..20.05 2022

" Date of Hearing............ eveeens ........ 03.03.2023 -
Date of Decision.............0c..ci0i0000000.03.03.2023

-';M: Muhammad Shoaib S/IO Alsala Khan, R/o. Kakshal Pul PO :
Kakshal, Mohallah Tariq Abad No 1, Peshawal Naib Qasld Ex-FATA

Tribunal, Peshawar. .
i

o-'o-pooo.-oe-.gqo.gopcﬁo-vono-v-.'-' ----- vh!l‘,l...ll._l.."'.r.."f."l cervressee -Appella"t

Ve1 sus

!he (‘lnei Qeu‘etary, Govemment Of Khyber Pakhtunkhwa C1v1]

N o
-Mr. Faheem Shalizad S/O Hidayat Ullah R/O Kotla Mohsm Khan

.(-

Secretariat, Peshawar, . PRV
. The " Sccretary - Home & Tllbal Affairs Department Khybcr &
- Pakhtunkhwa, Peshawar. AT s Hcé . - '
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. Peshawar.

Service /rppcaf !\() 77472022 ull.,cl Recdaa‘ Khan-vs-The .Chief S‘ecremry (‘memmem of I\hybci )
Pakhamkinva, Civil Secretariar, Peshawar and others”, decided dn 03,03.2023 by Division Bench comprising

Kulim Arshad Khan, Chawrman, and Ms. Ro:ma Rehmun, Member, dudicial. Khyber Pakhlunl\lma Service
Iulsmml Pe. \l A . . s . .

The Secretary Establlshment Department Khybez Pakhtunkhwa
Peshawa1 g

Serwce A ppea[ No. 81 5/2 022

Date of plesentatlon of Appeal ............ _.‘. .20.05. 2022

Date of Hearing................. crinnn.....03.03.2023
‘Date ot Decmon. O 03 03 2023

-.Mr Ikram Ullah S/O Rehmat Ah Jumot Clelk Ex FATA Trlbunal R
' Peshawan ‘ . S o .
e hetresanrerierepnterateenaiesnancenas """;"";"i ....... ......Appellam'

Versus

. The Clnef Se(.retary, Govemment Of Khyber Pakhtunkhwa Civil E
~ Secretariat, Peshawar, '

The Secretary I-iome & Trlbal Affalrs Department Khyber.
akhwni\hwa Peshawal

. The ‘Secretary Estabhshment Department, Khyber Pakhtunkhwa

Peshawal
Serwce Appeal No.81 6/2022
Date of presentation of Appeal.......'...A...‘...20 05.2022 ,
Date of Hearing............ et 03.03.2023 . ., -

: ‘DatcofDe0151on......i...’.....‘ ....... eteerean -03.03. 2023 B

-

Mr Khair ul Bashal S/O Sahlb Din R/O PO Shah- Qaboo! Awllya :

- House No. 2938, Mohallah Dabgari Bazar Sakhwat Hussam Peshawax

Junior Clerk, Ex—FATA Trlbunal Peshawar
eererneeasiaa, cecvirrraces ................Appellant

Vel Versus

'I. The Chief Secretary, Government Of Khybel Pakhtunkhwa CIVII

Secretariat, Peshawar.

The Secretary’ Home & Tnbal Affairs ‘Depanment, Khybelf
Pakhtunkhwa, Peshawar. T - S
The S_eqretary Establishment Department, Khyber Pakhtunkhwa,
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Service Appeal  Nu.77472022 u!!ui “Reedad Kiun-vs-The  Chicf Secretary Gmemmcrn af Khybcr N

Pakhtuakinva, Civil Secretarial, Peshawar and others®. decided on 03, 03.2023 by Division Bench campmmg'

~ Kaliny Arshad Khan, Clmuman and M: Rozina Relunan, Mcmber Judicial, Kh)ber Pakhtunkinga Suwce
T(‘fbumr/ Pe \I‘mu ar. ..

RV

Servtce Appeal No. 81 7/2022

* . . Date of plesentatxon oprpeal..... e, 20 0s. 2027
: Date of Hearing.:...coooooviioninea e, ..03.03.2023

Date. ofDecnsnon........-.f' ............ TN 03 03 2023

3

Mr Naveed Ahniad S/O Samx Ul Haq R/O Khat Gate, House No. 131 -
Mohallah Muhammad Khah Sadozal Peshawar, Naib Qasid, Ex-

FATA, Tribunal Peshawat

) qo-¢-o---o-.g.5a|o --------- ses s --.oo---.-‘ oooooo ..---c:..-..l)‘il..;O'OOQQOOA\ppeII(lnt_

Versus

The Cluef Seu-etary, Govelnment Of . Khyber Pakhtunkhwa Clvﬂ S

Seu etariat, Peshawar.

The St.uetfu-y ‘Home & Tmbal Affai'rs‘ ‘Department, ‘K'hy,ber.' :
Pakhtunkhwa, Peshawar, ‘

The Qecretaly Estabhshment Department Khyber Pakhtunkhwa-

eshawal

" '-.; .. Service Appeal No. 818/2022
Date of plesentatlon of Appeal ............... 20. 05 2022
" Date ofHeatmg..........,....'....;,., ..... ’..;'...0.1.03.2023.

Date of Decision...........c....lvcin o, 03.03‘.2023,

' M r. B‘lhar Ali S/O Mehmood Khan R/O Guldara Chowk PO Namal\.‘ .

Mandi Mohallah Tariq Abad No 2, Kakshal Peshawar Chowkldax Ex- . =
F ATA T ubunal Peshawal ' |

U e, ceerenn ceiden. censveves verreenreanes teeassscensereses .Appell(mt

N
.

VersuS .

Al"he Cluet Sécretary, Govemmem Of Khyber Pakhtunkhwa Civil .~
Secretariat, Peshawar.

‘The Secretary Home & Trlbal Affans Department -Khyber---

Pdkhtunkhwa Peshawar. .

The Secretary Estabhshment Department Khyber Pakhtunkhwa
Peshawar. - :
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. Y : \cn ice Appeal  No.77472022 mled “Reedud  Khan- -vs-The (' hief $ecrelary Government of kh)bcr
" Pakhwnklnea, Civil Secretariat. Peshuwar and others ™, decided on 03.03.2021 by Division Bench camprising,:

Katim drstiud Khan, Chaivman. and Ms. Ro inct Rdumm Mcmbcr Judicied. Khyher I’akhnmthwa Service
Tribunad. Peshavar, .

'Present:'

‘Noor Muhammad Khattak _
Advocate ........... DR S .F or the appellants
: ' ' ' in Service Appeal
No.774/2022,
| 77512022, 776/2022,
77772022, 778/2022,
77972022, 780/2022,
78172022, 782/2022, .
78372022, 784/2022,
- 802/2022, '

-~ Imran Khan, - :
Advoc,ale. e U SUT For the appeilants -
: ‘ . in Service appeal -
No.811/2022, _
- 812/2022, 813/2022,‘ .
'814/2022, 815/2022,
. '8 16/2022, 817/2022,
| 818/2022

‘vluhamnnd Riaz Khai Pamdakhel
Awslant Advocate Genelal e -For respondents

APPILALS UNDER - SECTION 4 OF THE - KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST ""THE IMPUGNED ORDERS DATED
17.01.2022, * WHEREBY - MAJOR PENALTY. =~ OF

. REMOVAL FROM SERVICE HAS BEEN IMPOSED.ON
’ THE APPELLANT AND AGAINST THE IMPUGNED ,
-+ INACTION OF THE "RESPONDENTS ‘BY NOT
DECIDING THE DEPARTMENTAL APPEAL OF THE

_ APPELLANT WITHIN [‘HE STATUARY PERIOD OF
N[NETY DAYQ

CONSOLIDATDD JUDGM ENT

-KAL[M ARSHAD KHAN CHAIRMAN Thnough this “single.

] ucloment all the above appeals are gomg to be decnded as all are smnlm

m natm e and almost w1th the same contenuons
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Service  Appeal  Na.77472022  fitled “Reedod Ahan w-The the/ Secretary, Govérnment of Khyber o
Puihnakinea; Civit Secretarial, Peshm\wn and others”, decided-on 03.03.2023 by Division Bench conmprising; .
Nalun Arshad Khem, (./mumun enrd Mr Razina Hehman, Momber Judmml Khyber PakhlunUma Service
Tubmml Peshawar. . . -

-'I\)‘

- The appellants were appomted aaamst different posts in the
., -elstwhlle FATA Tubuﬂal and after merger of the Federally .
‘ /‘\clmmlstel ed Tubal Aleas with the plovmce of Khybet Pakhtunkhwa
.the employees of the FAT A Trlbunal mcludlng the appellants weze“-
wansfer red to the Govemment of Khyber Pakhtunkhwa Home & Trtbalj
| Atians Depaltment and they were posted agamst dxfterent posts Vlde
-Notlﬁcation No. E&A (HD)Z 3/20’71 dated 17 06.2021. Vlde dszerent
2 .’Lovel ing letters all 1s<;ued on 25.10. 2021 the appellants were selved S )

with show cause notices by’ the Secljetary to the Gavernment. of Khyber

*

P

/

akhtunkhwa, Home Department; Peshawar, containing the following
stéreotyped allegations:
“That. cbnSequent upon f ndmgs &
. recommendations of the ]nquu V Commtttee it has-
-been. proved that the recruitment’ process for D
selection of 24 employees in EX-FATA Tribunal .
was unlawful and all 24 appomtment orders were

- issued without | -
Iawf i Author ity and Ztable to be cance/led 7

it was thus tound by the Secretary to the Government of Khyher-:_
| dl\hlLll]l(th Home Department Peshawar that the appellants had' .
- bcen gunlty of “Mnsconduct” as- spec:ﬂed in rule 3 of the Khyber
Pakhtunkhwa Govemment Servants (Efﬁc:1ency & DlSClpllne) Rules ,'

&

2010 lead with Rule 2, Sub Rule(l)(vn) “appomted in v101at10n of law~

: _and lules

~ It is pertinent to mention here that the lhqtzlry tzl(as'_ dispense& with by,v

‘the Secretary. stk

P
3

: . . : - EE M TRNPPY N aa.v
Ihe appellants filed theu respectlve rephes and v1de tmpugned orders )

the Secretaly to the Govemment of Khyber Pakhtunkhwa, Home



© Servee /lppuu’ N, 774/7‘()72 ttllt,u‘ *Reedud an vs-The C/uef Secretary, Gaw.mmem of Ahyber
Pulhiunktova. Civit Secretariat; Peshawar and otfiers”: decided on 03.03.2023 by Division Bench comprising

“Kalim srshad Khan, Chairman, and Ms. Ro:ma Rehmau Member, Judicial, Khybcr Pakhmnkhwu Service -

Tribuadd, Peshavar,
Al

Department, Pesh‘awar, removed all the 'a'ppellan'ts' from ‘'service. ‘The'_ o
-appellants ﬁled depanmental appeals, whlch were not responded thhm

| - 90 dd\/&, eompellmg the: appel]ants to file these appeals

-

3. On receipt of the appeals and their adlpission' to full h_earin'g,‘

RS : L . - ' Lo
‘the respondents were summoned. Respondents put appearance and N

conteéted the'appeals 'bby ﬁl'_ing written replies -raising therein nuinerous

legal and factual ob_]ectlons The defense setup was a total dema] of the .

(.ldlm ot the appellants lt was mamly contended in the 1ephes that the S

’

appcllants were not aggueved persons that a full ﬂedged enqusry was

Londueted in the matter to check the credlblllty and authentlctty of the

- process of advettxselhent and selection arid it was he[d that_ the entire
lpl ocess ot selecnon from top to bottom was “coram non judtce that s
.'cnquuy was conductecl agamst M. Sauad ur Rehman ex-Reglsnar

- F ATA Tribunal under 1ule 10 of the Khyber Pakhtunkhwa Government. '
. Sewams (Etf' cnency & Dlscxp]me) Rules 2011 wherem the enqulry

nepont held that the ‘same selection commlttee was constltuted w:thout _

lawlul ,authorl_ty; that , the said _committee, comprnsed of

Lempmaly/COI’ltlaCl/Clally wages emp]oyees of FATA Trlbunal who"
' themselves were eanchdates were/emsted no attendance sheet mmutesr

of the meetmo and even the appomtment order were: found amb: guous

that the said departmental committee unlawfully 1ne1eased the number

Av_ol posts from 73 to 74 illegally and 1ssued 24 01ders w:thout any.

1ecommendat|ons of the lemtxmate Depaxtmental Selectlon Commlttee

~




-Semw l 4/);)ea/ No 774/70?7 mled “Reedusd an.vt‘rhe Chief - Secremry Govemuu.m of Khyber«
. Paktikinea, Croil Secretariat, Peshawar and others . decided on 03 13,2023 by Division Bench comprising
Kalim Avshad Khan, Chairman, and Ms. Rozing Rdmum Member, Judu:ml' Ahyber Paklmmlthwu Service

Tribumid, Pe. \Imnur .
- - . . . L

that the enquiry; committee‘tei'med all the said appointments illegal and

without lawful authority'.and recommended to cancel/withdraw.

4. We have heard leai‘ned counsel for the‘appellants and lear'r.ied’

o
t

‘A ssistant Advocate General for the tesj:ondents..

-

s, The Learned counsel for theappellants reiterated the facts and- -

“grounds. detalled n the memo and grounds of the appeals whlle the

I..nmed Assnstant Advocate: Gene:al controverted the same by .

' snpporting the impn'gned'ordets.

8. ' It is undisputed that the appelhnts were- appomted by the Ex- '

FATA Tn |bunal and they had been perfonnmg dutles until thetr 1emoval

hom service. The alieoattons against them are that the recmitment

pl"ocess wa‘s unlawf‘ul and .the appointment orders wet"e issued without'

" lawtul authouty Not a smgle document was produced by the

It.prI'lCielltS in suppou of these alleganons before the Tribunal. All the
appel_lants were the candldates,in the p‘rocess of selection initiated in

:esponse to the adveittsement in two deu daihes “AAJ Peshawar" and

o “AAYEEN Peshawai” It is worth mentlonmg that all the appeilantshad
‘cluly apphed for the posts The appomtment orders show that each
b _;appo:ntment had been made on’ the recommendation of 'the

'Depanmental Selection (‘ommlttee (DSC) The respondents though

J”LOLd that the DSC was un]awful but have not. explamed as to how

]
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© provision.is 1ep1 oduced as under:

Service  Appeal No.774/2022 mlcd Reca‘ad Khan-vs- Hw Chief Se;relar} Covemmem‘ of- K/zyber .
" Pakhtunkinea. Civil Secretariat; Peshivar and others . _decided on 03.03, 2023 by Diwvision Bench comprising

" Katim Arshad Khan, C/:(nnmm wra’ As. Ro:mu Ifelunan Member, . Judicial, Khyber Pakhtunkhwa Servige
Tribwnad, 1”.shau-nr - '

.. ", ~ -

2015. Therefore,the allegation that the‘ appointmen't orders were,issued

- by. unlawlul authouty H also not ﬁndmg favour w1th us. Regardrng the

hald alleganon that the selection process was also unlawful there 15» '

| nothmg more said as to how the process was unlawful except that the

sa_ld --cOmmlttee comprised of_ tempmary/contract/daily' vv_ages

-

'-empldyees of FATA Tribunal who themselves vvere candidates, there )

 were/existed no attendance sheet, minutes of the meeting and even the

appointment orders were foundiambiguons. We find that th‘ere are. no

detalls of any such employees had been ploduced before us, nor any

or der of constltutlon of the selectlon comrmttee alleged to be against the

law was prodnced, similarly no details regarding number. of posts 50 -

-mutlr S0 who was appomted agamst the 24‘ post alleged to be n excess

of 1he santtloned posts nothmg is known nor anythmg 10 support. ot the

“above was placed on. the record desplte sufﬁcrent time glven on the'

1equcst of the Assnstant Advocate General. Even today we walted for

‘rom iong houxs but nobody ﬁom respondent/department bothered o

appem bet01e the Tribunal. lt is also undtsputed that the appellants wereA

not assocmted wrth the enquiry proceedmgs on the, basrs of whlch they

- were penallzed In the show cause notices, the appellants were also sald, '

to be gmity undel rule 2 Sub-Rule(l)(vr) of the Khybel Pal\htunkhwa'

Govelmnent Servants (Eff ctency & D1scrplme) Rules 2011, the said

“"Rule - 2 sub-r ule (1) clause (vz) making
appointment  or - promorzon or having been
appointed or promoted on extraneous grounds in
violation of aiy law or rules :




L Service’ Appeat . No.77472022 tided “Reedad  Khan-vs- The Chu/ .Secremr) . Government of khyher .
Pakhtunkinva. Civil Secretariar, Peshawar and others ", decided on 03.03.2023 by Division Bench comprising

Katun Arshad Khan, Chairman, and Ms. Rozina Rehman, Member: Judicial, Khyber Pakhtunkhwa Serwu.
Tribunal, Peshawar .

g0 Nothmg has been sald or explalned m the rephes of ‘the
. ’ tcspondents or duung the alguments regal dmg the alleged violation of - |

R hw and rules in the appomtments of the appellants It is also to be :

4

observed that if at all thele “was any 1llegahty, nregulanty or .

wr(_)ngdoin_g found _in. the appointments Of the appellants, which hav_e -

‘nowhere been explained nor, as aforesaid, any document produced in

that regard, the appointment orders of the appellants have not been

cancelled rather the appellants were removed"ﬁ"om service.

8, The Regxstlan (Saj Jad ur-Rehman), of the EX FATA Tnbunal

' who h'\d ‘made the appomtments of the appellants as competent

aulhouty undel 1ule 5 of the Fedelally Admln1ste1ed Tnbal Aleas .

lnbunal /\dmmlstmtlve SeIViCBS Fmanc1al Account ‘and Audlt Rules

70! 5, -was lemoved from service on the basxs of the sald enquuy He '

tited Servnce Appeal .N0.2770/2021 before this Ti'ibnnal which was

. pamally accepted on 01. 02. 70?2 and the ma|0r penalty of removal from

¢

suv:ee awaaded to him was conve1ted into mmor penalty of stoppage of

increment for one year. We deem applopuate to reproduce paragraphs S

5, 6&7 of the said | udoment.’
5. Record reveals that the appellanr while servmg

as Regmn ar Ex-FATA Tribunal was proceeded
against. on the charges of advertisement of 23

" number- posts without approval of the competent
authority and subs equent selection of candidates in
w. an unlawful manner. Record would suggest that
the Ex:FATA Tribunal had its - own rules
specifically made for Ex-FATA Tr ibunal, i.e. FATA
TR]BUNAL ADMINISTRATIVE, ~SERVICES..
F[NANC‘/AL ACCOUNTS AND AUDIT RULES,

2015, where appointment. authority for making -

- appomfmenrs in Ex-FATA Trzbzmal Jfrom BPS-I fo




‘Lr\ vice  dppeal A'a 77472022 titled “Reedud Mwu vs-The Chief Secretary, Government. of Khyber.

Pakhtunkinea. Civil Secretarial, Pesliowar and olhel s, decided on.03.03.2023 by Division Bench comprismg
Kalow drshad Khan, Chaivman, and Ms. Rozing Rehoan, Muuber Judicial, Khyber Pakhtunkhwa Service
Trihunal. Peshenvar. .

4 s regzstmr whereas for the posts from BPS-]S
to 17 is Chairman of the Tribunal. ' ‘ ,
6. On the other hand, the inqui y report placea’ ' L -
- on record would suggest that before merger of Ex-
FATA with-the provincial government, Additional
Chief Secretary FATA "was the appointment
“authority in-respect of Ex-FATA Tribunal and after
~merger, Honmie Secretary was the appointing
authority for Ex-FATA Tribunal, but such stance of
‘the inquiry officer is neither supported by any
documentary proof nor anything is. available on
‘record. to substantiate the stance of the inquiry
officer. The inguiry officer only . supported his
stance with the contention that earlier process of
recruitment was staried in' April 2015 by the ACS
FATA, which could not be completed due to
reckless approach of the FATA Secretariat
“towards the issue. In view of the situation and in
presence  of the Tribunal Rules, 2015, the
Chairman and - Registrar were the competent
authority for filling in the vacant posts in Ex-FATA
- Tribunal, hence the first and main allegation
regarding "appoinrments made without approval
for the competent authority has vanished away and
‘it can be safely inferred that neither' ACS FATA.
nor Home Secretary were competent authority for
- filling in vacant posts in Ex-FATA Tribunal was
A eu‘her ACS . FATA or Home Secretary, but-they
were unable to produce such documentary proof.
"The inquiry officer mainly focused on the
~recruitment process and did not bother to prove.
" -that who was appointment authority for Ex-FATA
Tribunal, rather the inquiry officer relied upon the
 practice  in vogue in Ex-FATA Secretariat.
Subsequent”  allegations  leveled against the - -
“appellant are’ offshoot of the first allegation and
once the first allegation was not -proved, the
subsequent allegation does not hold ground. N
“7. We have observed certain irregularities in .
the recruitment process, which were not so grave
10 propose major penalty of dismissal from service.
Careless portrayed by the appellant was not -
_intentional, hence cannot be considered as. an act '
- of negligence which might not strictly fall within
the ambit of misconduct but it was only a ground
based on which the appellant was awarded major =~ -
 punishment. Element of bad. faith and willfulness :
- might bring .ang act of negligence within the
~ purview of misconduct but lack of proper care and
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.alleged in‘eéularities, the appellants could not be made to suffer.

-

Service, Appeal No 27472022 tfed  “Reedad  Khan-vy-The Chief Secreiary. Government of Khyber
Pakliunkhwa, Civil Secrerariat, Peshawar and others.”, decided on 03.03.2023 by Division Bench comprising
Kalim Arshad Khan, Chairman, and Ms. Rozina Rchman Member. Judicial, Khyber PaAhnmUma Service

Trihunal. Peshenvar, : . ‘

“vigilance might not always be willful to make the
_same as-a case of grave negligénce inviting severe .
- punishment. Philosophy. of punishment was based -
on the coricept of retribution, whzch might be
cither through the method of . deterrence or
reformation. Relzance is placed on 2006 SCMR ,
60.” - R . '

In the judgment it was found that there were some irregularities in the

appointments made by the Registrar, that were not sol‘g‘rave rather lack

of proper care and vigilance was there which miéht not be willful to
make the same "as a case of 'g’rav_é ‘negligence - inviting severe
~ punishment. It is nowhere alleged by the respondents in the show cause

~ notices, impugned orders or even in the replies;that the appellants were -

either not qualified _qr' were ineligible for the post again51 which they -

: lnd been appomted ‘There mlght be irregulari ities in ' the plocess though

not b1 ought on surface by the respondents in any shape yet f01 the ‘said
\

- Reliance is placed 01]1996 SCMR 413 lllled “Secretary to Govemment

of NWF P Zakat/Soc:al Welfale Department Peshawar and cmothef

ver SUS Saa’u/lah Khan whe1e1n the august Supreme Court of Paklstan

«

- held as under:

“6. It is disturbing to note that in ‘this case - :
petitioner No.2 had hzmself been guilty of making
mcgrulur appummzenr on what has been described
“purely temporary basis". The petitioners have

now “turned around and terminated his services

due fo irregularity and violation of rule 10(2) ibid.

The premise, to say the least, is utterly untenable.

The . case of -the petitioners was not that the *
respondent lacked requisite - qualification.  The -
petitioners themselves appointed him on temporary -

_basis Jin violation of the rules Jor reasons best |
known to them. Now they cannot be allowed fo
larke bune/z! of their lapses in order to terminate -




Service Ap})cal No 77472022 titled  “Reeddd  Khan-vs-The . Chief Secretary. " Goveriment of Khyber
Pakivunkinea, Civil Secretariat, Pesheowar and others”, decided on 03.03.2023 by Division Bench comprising
Kabm Arshad Khan, Chairman, and Ms. Rozina Relman, Member. Judicial, Khyber Pakhmnl\hwa Service

Tribunal. Peshawar.

the services of the r-'esyjonden"t merely, becaitse they
have  themselves commilted irregularity in
violating  the  procedure  governing ° the,
apnomnncnt In the peculiar circumstances of the
case, the learned Tribunal 'is not shown to have
committed -any illegality or irregularity in re
instating the respondent.” ‘

0. - Wisdom is also derived from 2009 SCMR 412 titled “_Faud

: A.§aa‘lx:.ll_c’z11 Khan versus Federation of Pakistan through Secretary

Establishment and others™, wherein the august Court found that:
“8. In the present case, pelitioner iwas never
promoted but was directly appointed as Director
(B-19) afier fulfi //mg the prescribed procedwe
therefore, pennonw s reversion to the post of .
Deputy Director (B-18) is not sustainable. L Learned
Tribunal dismissed the appeal of petitioner on'the -
ground that his appointnient/selection as Director
(B-19) was made with legal/procedural infirmities
- of substaniial nanire. While mentioning procedural
infirmities in petitioner's appointment, learned
Tribunal. has nowhere pointed out that petitioner = S
was, in any way, at fault, or involved in getting the
said appointinent or was promoted as Director (B-
19). The reversion has been made only after. the
change in the -Government and thé departmental
head. Prior to it, there is no material on record to
substantiate  that petitioner was - lacking any
qualification, experience or was found inefficient
or unsuitable. Even in.the summary moved by the

~incumbent Director-General of respondent Bureau

“he “had nowhere mentioned that petitioner was
inefficient or unsuitable to'the post of Divector (B-
19} or lacked in qualification, and experience,

except pointing out the depal tmental lapsés in said

(lppmumzem

-

2 Mmz{redly IH[C'.S for appomtment to the post of
Director (B-19).in the respondent Bureau were
duly approved by the competent authority;

© petitioner wds called for interview and wds
selecied on  the recommendation of Selection ' B
Board, - which 1ecommendanon was approved by ‘
Ilze' competent authority.. '

0. In such-like a situation thiis Court in the case of
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Service  Appeal  No.774/2022  titled . “Reedud  Khan-vs-The Chief Secretary, Government of Khyber
Pakhtunkhwa, Civit Secretariat, Peshawar and others”, decided on 03.03.2023 by Division Bench comprising
Kt Avshad Khun., Chairniio, and Ms. Rozina Relnnan, Mamber Jud/cml Khyber Palhlunkhwa Service
Trthunal. Peshawar. . -

b “ s

Federation . of Paktsran th ough Secretary,
tstablishment Division Islamabad and another v
Gohar Riaz - 2004 SCMR 1662 with .spec:f ic
reference of Secretary 10 the Government of Ni- -
W.F. Zakat/Social Welfure Department Peshawar
and another v. Saadulalh Khan 1996 SCMR 413
and Water -and Power Development Authority ~
through Chairman WAPDA House, Lahore .
Abbas Ali Malano and another 2004 SCMR' 630
ht?/d.'n-j o ' ‘
S ,

"Even otherwise respondent (employee) could not
be punished jor any action or omission of
petitioners (department).. They cannol be. allowed
to lake bencfits of their lapses in order to
terminate the service of respondent merely because
thev had themselves committed zrregulamry by.
violating  the  procedure  governing  the
appointment. On this aspect, it would be relevant
fo refer the case of Secretary to Governinent of N.-
W.FP. Zakat/Ushr, Social Welfare Department
1996 SCMR 413 wherein this Court has candidly
held that department having itself appointed civil
servant on temporary basis in. violation of rules
could not be allowed 1o take benefit of its lapses in
order to terminate services of civil servants merely
because it “had “itself commirted irvegularity in
vic‘)la(ing' procedure governing such appointment.
Similarly in the case of Water Development
“Authority referrved (supra),’ it has been held by this
- Court that where authority itself was responsible-
Jor making, such appointment, but subsequently -
took « turn and rerminated their services on
ground of same having been made in violation of
~ the rules, this Court did not appreciate such
conduct, particularly when the appointees ﬁd)’zlled
rcqmsu‘e qualifications. "

1/ - An Muhammad Zahid Ilgbal and others v.
D.E.O. ‘Mardan-and others 2006 SCMR 285 1his
Court observed that - "pFinciple in nutshell and
consistently declared by this Court is that once the
appointees are qualified to be appointed their
Services cannot subsequently be terminated on the
basis of lapses and irvegularities committed by the
department itself. Such laxities and zrreaulamze.s
commnitred. by the Government can be ignored by
the Courts only, when the appointees lacked the
basic eligibilities otherwise not". ~
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Service  Adppeal No. 7742022 suled - Reedad * Khan-vs-The  Chief Secretary, Govermment of Khyber
Pakluunklwa Civil Secretarial, Peshaar and others”, decided on 03.03.2023 by Division Bench comprising
Kol drshud Khan, Charman, and Ms. Rozina Rehman, Member, Judicial. Khyber Pakhtunkinva Serviée -~
Pribunal. Peshowar. ’ :

12" On numerous occasions this Court has held
that -for  the irregularities committed- by the
“department itself qua the appointments of the .
candidate, the appointees cannot be condemned - |
subsequently with the change of Heads of the
Department or ar other level. Governmerit is an
/,'nsr(ft'z-t_fi(m in perpe,tuity -and- its orders cannot be
reversed simply because the Heads have changed.
Such act of the departmental authority is all the .
more unjustified when the candidate is otherwise

- Jully eligible and qualified to hold the job. Abdul
Satim v.  Government of N.-W.F.P. - through
Secretary, Department of Education, Secondary,.
N-W.F.P. Peshawar and others 2007 PLC (C.S.)
179 : ' o

1131t is well-settled principle of law that in case of o
-awarding major penalty, a proper inquiry is to. be »
conducted in accordance with law, where a full
opportunity of defence is to be provided to the
delinquent officer. Efficiency and Discipline Rules,
1973 clearly stipulate thar in case of charge of .
misconcduct, a full-fledged inquiry .is to be
conducted. This Court in the case of Pakistan

" International  Airlines  Corporation  through
Managing Director, PIAC Head Office, Karachi
Airport, Karachi v. Ms. Shaista Naheed 2004
SCMR 316 has held that "in case of award of

. major penalty, a full-fledged inquiry is to be -
conducted in terms of Rule 5 of E&D Rules, 1973
and an  opportunity - of defence and personal
hearing is 10 be provided". Specific reference is
.made to latest decisions of this Cowrt in cases of e
Secretary, Kashmir Affairs and Northern Areas

Division, Islamabad v. Saeed Akhtar and another

PLD 2008 SC 392 and Fazal Ahmad Naseem -

Gondal v." Registrar, Lahore High Court 2008
SCMR 114, L R

4. In the facts and circumstances, we find that in
this case, -neither petitioner was found to. be
lacking in qualification, experience or in any
Jineligibility in any manner, nor any fault has beer
autributed to petitioner, therefore, he cannot be
reverted from. the post of Director (B-19). Act of
sending summary by the Establishment Secrerary
to the Prime A'/linisrer wds not in dccordahce with
Rule 6(2) of the Civil Servants. (Appointment;
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Service ' Appeal  No.774/2022 ditled “Reedad  Khan-vs-The Chicf Secretary. Government of Khyber <
Pakivtunkinva. Civil Secretavin, Peshawar and others™, decided on 03.03.2023 by Division Bench comprizing
Nalwr Arshad Khan, Chawman, aua’ Ms. Rozing Rebman, Uember, Judicial, Khyber l’anlhlun!\hua Service
Tribunal, Peshavar . . .
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Promotion and Transfer) Rules, 1973 as ﬂw '
- Establishment  Secretary — was htmself the
appointing authority. The departmental authorities
al the time of, appointiment of the. petitioner as
Director (B-19) did not commir any. irregularity or
illegality as - has  been affirmed by  the
Establishment Secretary in the summary to the
Prime Minister. The power vested in the competent
authoriny should have "been exercised by the o
competent- authority iself, fairly and justly. : .
Decision has to be made in the public "interest -
based an policy. It must be exercised by the proper '
authority and not by some agent or delegatee. It
must be exercised without restraint as the public
interest may, from time to time require. It must not .
b fertered or hampered by contracts or other . '
bargains or by self-imposed rules of thumb. So a
_distinction must be made between following a

. consistent policy-and blindly applying some rigid
rule: Secondly discretion must not be abused. In
the case of Zahid Akhtar'v. Government of Punjab

PLD 1995 SC 530 this Court observed that "we
need ot stress here that a tamed and subservient
bureaucracy can neither be helpful to government -

~nor it is expected to inspire public confidence in
acdministration.  Good  governance is largely s
dependent on an  upright,” honest and strong .
bureaucracy. 1 hewfo:e mere submission to fhe

“will of superior is not a commendable trait of a
bureaucrar. It hardly need to be mention that a
Government servant is expected -to comply only .
those orders/diréctions of Sllpé’l ior which are legal o
_ a/ui wzr/mz his competence”. -

0. In a recent judgmem in the'case titled “Inspector General of = - -~

Pohc«., Ouetta and. another versus dea Muhammad and orherv

>

A 1epo: ted as 2022 SCM.R 1583, the hOTlOLll able Court observed that

"1l The doctrine of vested right uphola’s and '
~ preserves thal once a right is coined in one
locale, its  existence should be recognized _

everywhere and claims: based on vested rights =~ -
are, enforceable under the law for its protection. .

A vested right by and large is a right that is
unqualifiédly secured and does not rest on any »

particular event or set of circumstances. In Jact, T o~
it is a right mdependent of any contingency or.-
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rights in favour of the respondents.

“appointment letters on approval of the competent

- engaged in the recruitment process but the poor
‘respondents were made the scapegoats. We have -

_after fulfilling codal Sormalities which created

| S : ‘@.,ﬂ. |

Service Appeal No. 77472022 titled  Reedad  Khan-vs-The Chief Secretary. Governmenf of Khyber
Pakhumkinea, Civil Secretarian, Peshawar and others™, decided on 03.03.2023 by Division Bench comprising
Kadun Arshad Khan, Chairman, and Ms. Rozina Rehman, Member, Judicial, Khyber Pakhtnkbwa Service
Tritvmal, , Peshewar, S

-

eventuality which may arise from a contract, -
stuatute or by operation of law. The doctrine of

locus poenitentiae sheds light on the power of
receding till a decisive step is taken but it is not
a principle ‘of law that an order once passed

becomes irrevocable and a past and closed

transaction. If the order is illegal then perpetual

rights cannot be gained on the basis of such an

illegal order -but in this case, nothing was
articulatéd to allege that the respondents by . a
hook and crook managed their appointments or '

committed any misrepresentation or fraud or

their . appointments’ were made on political

- consideration or motivation or ‘they were not

eligible or not local residents of the district -
advertised for inviting applications for job. On
the contrary, their cases were properly
considered and after burdensome exercise, their
names were recommended by the Departmental
Selection Committee, hence the appointment
orders could not be withdrawn or rescinded once
it ‘had taken legal effect and created certain

2. The learned Additional Advocate General

Jailed to convince us that if the appointments
“were made on the recommendations - of

Departmental Selection Committee then how the
respondents can . "be held responsible’ or
accountable. Neither any action was shown to

‘have been taken against any member of the

Departmental Selection Committee, nor-against
the person who signed and issued - the

authority. As a matter of fact, some strenuous
action should have been - taken against such
persons first who allegedly violated .the rules
rather than accusing or blaming the low paid

* poor employees of downtrodden areas who were
_appointed after due process in BPS-1 Jor their

livelihood . and to support their families. It is ,
really.a sorry state of affairs and plight that no -
action was taken- against the top brass who was

already held that the respondents were appointed

vested rights in their favour that could not have
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Service 4ppta[ No. 77472022 Hllctl 'Reedad Khan-vy-T lle (.Iuef becremry Government of Khyber
Pakhumkinea. Civil Secretariut, Peshen, ar wnd others”, decided on 03.03.2023 by Division Bench comprising
Kalim dishad Khan. C/unmmn anel M.s Rozina Rclmmn Munber Judtcml Kiyber Pakhiunkbva Service
‘lubumll Peshawar, . .

‘been withdrawn or cancelled in a perfunctory
manner . on mere presupposition . and or
conjecture ‘which is clearly hit by the doctrine of

“locus poenitentiae that is well acknowledged and
: embedded in our /udlczal system.”

il. For what has been discussed above we hold that the appellants

s

havc not been treated in accordance W1th law and thus the 1mpugned

ondus are not sustamable On acceptance of all these appeals we 5et

with back beneﬁts Losts shall follow the event. Cons:gn

12. Pronozmced in Open Com't at Peslzawar and gtven under our.

hands {md tl;e seal of the Trzbumd on this 3 day of March 2023

KALIM ARSHAD KHAN )
: Chan man

s ol«/ 5‘/
Siteory A

..;; tluuu M““""‘“C)é/ﬂ‘r/ 3 .
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~aside thc,,unpuoned o:dets -and dtrect remstatemem of a]l the appellants '



GOVERNMENT OF KIIYRER I’A'ts‘l,l'rlmlcl'lwi\
TOME & TRIBAL AFFAIRS DEPARTMENT

‘ O @miaaieann
- Dated Peshawar the May 15, 2023

L w010l

NO.EBA (HD)2-5/2023. WHEREAS, the appellants/petilioners of Ex-FATA Tribunal, Peshawar

were proceeded against under’Khyber Pakhtunkhwa Government Servants (Efficiency and.
-Discipline) Rules, 2011 and aller fulfiiment of legal and codal formalities the Competent

| Authorily imposed Major Penally of "REMOVAL FROM SERVICE" upon them vide Order:
. No.HD/FATA Tribunal/B8A/55/2022/184-93 dated 17/1/2022. - :

AND WHEREAS, feeling aggrieved ;wfth lhef said order, the appe!lamsfpe!it.idners filed Service | S
Appeal No.774 lo 784 of 2022 in Khyber Pakhlunkhwa Service Tribunal; o

AND WHEREAS, the ‘Khyber Pakhtunkhwa séwice Tribunal afler adjudication accepted their

* appeals, set aside the impugned orders and direct reinstatement of all the appellants/petitioners

' subject to the final decision of the CPLA which s pending -adjudication before the Supreme-

. with back benafits vide judgment dated 3 March 2023,

AND WHEREAS, the Depariment filed CPLA agalnst the said judgment of Khyber Pakhiunkhwa
Service Tribunal.,which_is pending adjudication before the august Supreme Court of Pakistan.

AND NOW THEREFORE, the Compelent Authority, in terms of Rule-4(2)(c) {ii) of the Khyber
- Pakhtunkhwa Government Servanls (Appointment Promotion & Transfer) Rules, 1989, has
been pleased to order re-instatement ©of the following appellants/petitioners into Service in
compliance to the Khyber Pakhtunkhwa- Service Tribunal® Judgment dated 3" March 2023

.

Court of Pakistan:~ -
1- Mr. Reedad Khan Ex-Chowkidar (BPS-03) : .
2- Mr. Samiullah Ex-KPO (BPS-186) o
3- Mr. Kafit Ahmad Ex-Assistant (BPS-16)-

4-- Mr. Jkram Ullah Ex-Naib Qasid (BPS-03)
5- Mr. Sadig Shah Ex-Driver (BPS-06) :
6- Mr. Muhammad Adnan Ex-Assislant (BPS-16)
7- Mr. Asad lqbal Ex-dunior Clerk (BPS-11) =~ o
‘8- Mr.Muhammad Shoaib Ex-KPO (BPS-18) . . .
8- Mr. Adnan Khan Ex-KPO (BPS-16) - -
10- Mr. Muhammad Awais Ex-Driver (BPS-06)
- 11<Mr. Nasir Gul Ex-Nalb Qasid {BFPS-03) .
12- Mr. Mohsin Nawaz Ex-Stenographer (BP5-16).

: o ' ' - Home Secretary -

_'Endst; No, & Dato’bvon‘

Copy to:-

1- Accountant General, Khyber Pakhtunkhwa

2- Secrelary Finance Department, Khyber Pakhtunkhwa

3- Secrelary Law Department, Khyber Pakhlunkhwa Co

4- Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar -

- PSlo Home Sccretary, Home Department  ~ = = -

6- Officials concerned
_7- Personal files




B

Feh o ’“""«"9

N ’ ~
. J . - . . e
L . . » o~ b d — xtm we - " ="
! R , . - . e .
. T - -

PR St

> ‘ - . r‘-,f',','

ijwt

WJ'JJEJ U"Js-ai:.ﬁg,,!/-’«ww.«w}(ﬂ U{,u;;{,, e )
Myﬁ;w N ”E%L ’Luu |
ERAYEy !U’d,—wvvbw ~u.ﬂ.‘;_ CL LA
.u!d:ﬁdlﬁ Luit_,m.ab"g._);-&f,«wod by r‘“,sri, .r,»LLF’iJn.m Lo ol
4 d J/"U(”,":wbwufdfiﬁ“ /’Jbﬂn..l"’» :cI,»u’fg_,r(j/ ijy’j |
b g L(ja/rm.«.w_b"mws’.z.,uif:juw N
. J:':w,u J:/‘bw“/f..b”fuwfbd./ wa’(} ’*{sdlfd’ id. S )
: Ji "Flu/"’s'_.li'a_,lto /‘g:...!:" (};’G.JGLJ sl bé:.dfutﬁfs LL,..., '_ =
SRS st Pl A AL ATy oo sk G
i': | N ;.b;f;.g.._wf.,.»,wg_b"ubr_, 7oz ?”a,JC._...«,w*,JL»JJ_ lf.er‘.r 4 sy

' -r . : o Lf;/,.C:._u;u« Ls_.»«'wd J;}Tfi B Lﬂ/ﬂa’ ’r["(f}’f'}’t'd[ o o
- : - -a./MfLJw#Lw)BSIﬁwJ/JJa' -

]

. -

e

e'.\\
2

_all bl

. ..‘::..19’”4}.-4:

L. 0360'5 &33'75’/-
el 874/
/,S.c- / 7 /




