Form- A

o FORM OF ORDER SHEET
Court of
Implementation Petition No. 320/2023
- S.No. Date of order Ord(;r or othe;“f)"r'(;éeedings with signature ofjud'ge S
) . proceedings ' ‘ T
1 2 S 3 o
1 19.05.2023

The execution petition of Mr. Bahar Al
submitted today Mr. Jahangir Khan Afridi Advocate. It is

fixed for implementation report before Single Bench at

| Peshawar on . .Origina'l" file  be

requisitioned. AAG has noted the next date.

By the order of Chairman
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BEFORE THE KHYBER PAKHT UNKH WA SERVICES T, R{BUNAL

PESHAWAR.

Execution Petition Nog‘gb /2023
Appeal No.818/2022

Mr.Béhar All oo e, Appellant

. Versus ,
Chief Sécfetary, Govt. of Khyber Pakhtunkhwa, Civil Secrctariat,
Peshawar-and others...................ooiiv Respondents
. INDEX
S.No. | Description of documents. | - Annexure | Pages.
11 | Applicatioh for implementation of T 1-2
order ' ;
Affidavit. ' 3
Copy of order dated 03.03.2023 A 4-26
Copy of order dated 15.05.2023 B | 27

Petition:
Through

Jahangi

Advocate High Co

Dated: 18.05.2023
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

PESHAWAR.
s T
o 7 SWhbpo
Execution Petition No.ﬁ g /2023 Diney N"'—‘"‘:_;
- < ’ C LN - 3

Appeal No.818/2022

Mr.Bahar Ali son of Mehmood Khan
R/o Guldara Chowk, P.O. Namak Mandi, Mohallah Tariq Abad No.2
Kakshal Peshawar

- Chowkidar, Ex-FATA Tribunal, Peshawar........................ Appellant

. Versus
1) Chief Secretary, Govt. of Khyber Pakhtunkhwa Civil Secretariat,
Peshawar.

2) The Secretary Home and Tribal Affairs Department, Khyber |

Pakhtunkhwa, Civil Secretariat, Peshawar.

3) The Secretary Establishment Department, Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar..............coovvvinnnnin. Respondents

EXECUTION PETITION UNDER SECTION
7(2)(d) OF THE KP SERVICE TRIBUNAL
ACT, 1974 READ WITH SECTIONS 36 AND
51 OF THE CIVIL PROCEDURE CODE AND
ALL ENABLING LAWS ON THE SUBJECT
"FOR THE IMPLEMENTATION OF THE
JUDGMENT DATED 03.03.2023 IN LETT]éR
AND SPIRIT.

Respectfully Sheweth,

1) That the petitioner filed service appeal bearing No.818/2022 before
this Hon’ble Tribunal against the major punishment of removal from

service, order dated 17.01.2022.




2)

3)

b

.5)

That the appeal of the petitioner was finally heard and decided on

03.03.2023 and as such the ibid appeal was allowed in favour of the

petitioner with the following relief by this hon’ble Tribunal:

“We hold that the appellants have not been

treated in accordance with law and thus the

impugned orders are not sustainable. On

acceptance of all these appeals we set aside

the impugned orders and  direct

reinstatement of all the appellants with back -

benefits”
(Copy of the consolidated judgment dated 03.03,2023 is attached as
Annexure “A”).

That after obtaining copy of the judgment dated 03.03.2023 the

same was submitted to the respondents for implementation to the

- Department but the respondent department is not Wflling to obey the

judgment dated 03.03.2023 in letter and spirit.

‘That the order dated 03.03.2023 was paftially implemented by the

respondent No.2 and reinstated the appellants No.l to 12 vide order

 dated 15.05.2023. (Copy of order dated. 15.05.2023 is attached as

Annexure “B”).

That. petitioner having no other remedy but -to file his
1mp1ementat10n petltlon

It is, therefore, most humbly prayed that on acceptance of the

instant executlon petition, the respondents may kindly be directed to

Almplement the judgment dated 03.03.2023 passed in appeal
'No0.818/2022 in letter and spirit.

Any other remedy which this hon’ble Tribunal deems fit that

may also be awarded in favour of petitioner.

Petitioner ’ \})

Through ,
' Jahangir Afridj
Advocate High Court.

|



BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

PESHAWAR,
" Execution Petition No. /2023
IN
Appeal No.818/2022
MrBahar Ali ... Appellant
Versus

-Chlef Secretary, Govt. of Khyber Pakhtunkhwa, Civil Secretariat, *
- Peshawar and others......................... PN Respondents

AFFIDAVIT
I, Mr.Bahar A11 son of Mehmood Khan R/o Guuldara Chowk, P. 0.

Namak Mandi, Mohallah Tariq Abad No.2 Kakshal Peshawar Chowkidar, -

Ex-FATA Tribunal, Peshawar (petitioner), do hereby affirm and declare on

oath that the eontents of the accompanying Application are true and correct

to the best of my knowledge and belief to the best of my lgnowledge and

belief and nothing has been concealed from this Hon’ble Tril')uhai.




Scntc /1ppwl No.774/2022  titled Rm.dad Khan-vs-The Chmf Secre!cuy Gow.mmcnl:‘ Qf, Ahyb
Vakhumkinea, Civil Seeretariat, Peshawar and others”, decided on 03.03.2023 by Division Bené'b comprisin
 Kotim dArshad Khan, Chairman. und Ms. Rozina Rehman, Member, ludlr_ml Ahyber I’akhl:mf'lnm Scrwc(.

[YR

" Yribunal, I eshasvar. ' L
KHY BFR PAKHTUNKHWA SERVICE TRIBUNAB \ '
PESHAWAR ' ;
- 'BEFORE:  KALIM ARSHAD KHAN . 'CHAIR‘MAN ' :
. ' " _ROZINA REHMAN MEMBER (Judlclal)
. Service Appeal No.774/2022 ~
Date ofpresentat;on oprpea}...- ......... ...11.05.2022 - O o -
Date of Hearing............. STISS T RO 03.03.2023 - '
DdteofDecnslon.........,.,L ......... e .03.03 2073
M. Rwd'ld Khan,,;aEx -Chowkidar (BPS 03) Ex-FATA Trlbunal
Home & Tribal Affair$§ Depar tment, Peshawar :
N S B T P PPN Cerees " .Appe!lant
Versus
1. The Chlcf Secretary, Govemment Of Khybe1 Pakhtunkhwa CWll
Secretariat, Peshawar.
2. The Secretary - Home & Tribal Affairs‘_ Depai'tmeht Khyber,
. Pakhwnkhwa, Peshawar, B
3. 'The Secretary Lstabhshment Department Khyber Pakhtunkhwa
, PCS"Id\’VdI ‘ . _ _
REIITITERPPPPS [EISTTOROS ........ erreeteeeteaeaararairenra (Respondents) S
Service Appeal No. 7752022, o
. Date ofplesentanon oprpeal....'..;.; ...... 11 05 2022
o Date of Hearing............0o.o..oe.... ce03.03.2023
Date of Demsnon ...................... S ....03.03 2023 C
N Sammlhh Ex-KPO (BPS-16), Ex-FATA Trlbunal ‘Home & .
+ . Tribal Aﬁans Dcpaltment Peshawar R "
R S LT TP PPN ..... l.:,:..«»._.,..Appellant
"Versus e
: ' , /
1. The Cluef Secnetary Govemment Ot Khyber Pakhtunkhwa le '
Secretariat, Peshawar, :
2. The -Secretary Home & Tribal - Affaus Department Khyber '
.. Pakhtunkhwa, Peshawar.
3. The. becretary Eslabhshment Department Khyber PakhtunkhW'l
Peshawar. _ . _
) D R rererienveees vt iereeninen e (Rcs,oondems)
‘__'_‘ . ) T [ TN N
‘ja
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“Serviee  dAppeal 'w; /?4/3072 ullcd “Reedad Khan-vs-The Chief Secretarp,. Goveriment- of Khyber )

" Pakhtunkhwa, Civil Seeretariat, Peshavar and others”, decided on 03.03.2023 by Division Bench comprising
Kalim Arshad Khan, Lhmmmn aml Mr Ra:mn Rehman Memb(.r Judieial, K'hyber Pakhanma Service
Iul)mm/ Peshencar. - ™ - . .

-

.+ Service Appeal No: 776/2022

Date of presentatlon of Appeal........ AU 05 2022 ‘
- Date of Hearing......cc.cocovvviieinnnnn. ..03.03.2023
Date of Decision. ......... e e 03 03. 20 '

" Mr. Kafil Ahmad, Ex-Assistant (BPS- 16) Ex- FATA Tr]bunal Home5

& Tribal Atfairs Department Peshawal

Versus B AR

‘1. The Chief Secretary, Govemment Of Khyber Pakhtunk.hwa le'

Secretariat, Peshawar.

The Secretary Home' & - Trlbal Affalrs D,epartment, Khyber‘

Pakhtunkhwa, Peshawar. |

- The Secretary Est'lbllshment Dep'trtment Khyber Pakhtunkhwa‘-

Peshawar.

..... .............(Resp(mdents)

- — -

Servzce Appeal No.77 7/2022

Date of plesentatlon of Appeal .......... e 1,.05.2'O22 |
Date of Hearing........ beesesrrnenes P 03.03.2023
Date ofDecrsnon....L.{.;....; ................... 03.03 20')3

| Mr. Ikram Ullah, Ex-Naib Qasid(BPS- 03), Ex-FATA Tnbunal Home o

& Tribal Aftans Depar tment Peshawa1

A 'tlotthl'-tlv' -------- f‘...l_ol.._l..l.'..l' ----------- .'-n.r......‘........’..._.-Appfllant". N

Versus

Secretariat, Peshawar.

The - Secretary Home & Trlba] Affalrs Department Khyber ‘
Pakhtunkhwa, Peshawar. |

. The Secretary Estabhshment Department Khyber Pakhtunkhwa o

Peshflwal

....... ,....-......_.,..r._'.,....-.'..............s.-..v...f.....~...........'..‘...(Respom[ents)

Sef vice Appeal No.7 78/2022

. Date ofptesentanon oprpeal...........‘.:....11 0s. 2022
Date of Hearing. ........... T S PPN o 03.03.2023
Date of Decision................. ';.:.......;..’...03 03.2023

Cveeeeeanes feerererieieerarateesepateraraennanes reeteeenensenaaransanen .Appell(mt L

. "lhe Chief Secretary, Govelnment of Khyber Pakhtunkhwa le. v
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Nervice 'lppca! Na. 77413077 HH;.‘(/ Ree(lnd “Khirovs-The Chxcf .Secrcmry Governnient  of Khyher
Pakhtunkiwa, Civil Secretariat, Peshawvar and others". decided. o0n-03.03.2023 hy Division Bench comprismg

Katon Arshad Khap, Chairman,. and Ms. Ro'ma Rehman, IULIHIM’ Judicial, !\hyer Pukhtunktowy .Scrwu.
< Tritunal, Peshawar. - . .

Sadlq Shah, Ex-Driver (BPS 06) Ex FATA Trlbunal Home & :
T1 1ba| Affairs Department Peshawar . - '
Ctivesrederenanans ...........‘.-....Appei_l(mt

Velsus

A

. The Clnef Secretary, Government of Khyber Pakhtunkhwa Cmi o
~ Secrétariat, Peshawar.
.. The Secretary Home & Tribal . Affalrs Depar.tment Khyber

Pakhtunkhwa Peshawar.

.. The Secretary Estabhshment Department, Khyber -Pal_chtun,khwa,

“Peshawar. - : : - -
* adessisasceens edeieriareaes crirreeseanens ;..........‘...-........’...(Respondents)
' Servlce Appeal No. 779/2022
‘Date of presentat:on of Appeal ..... e 11052022
‘Date of Hearing............c..........l. S 03.03.2023.

Dale ofDec1s:on....,....,.4 ..................... 03 03.2023

Mr. Muhammad Adnan, Ex-Assistant (BPS-16), Ex- FATA Tmbunal o
Home & Tribal Affairs Department, Peshawar :

nc-o_rocc_-ooo.'o.-;o'o....o'.o ceveseseseratnss vssessvrvIsser R ‘uoo'v.ito;'gotulAppell(ll1,

‘ - Versus o _ .
\ . . - -

The Cluef Secretary, Govemment Of Khybex Pakhtunkhwa Civil E
Secretariat, Peshawar. ”

The Sccretary Home & Tnba] Affalrs ~Department, , Khyber,'
Pakhtunkhwa, Peshawar. .

. The Secretary Estabhshment Department, Khyber Pakhtunkhwa,

‘Peshawar. -
....... _ ceeseens (Respondents)
- Se'rvice Appeal No.780/2022
Date of pxesentatnon of Appeal....... ) 11.05.2022
Date of Hearing:.................c........ +0...03.03.2023 .. ..
Date ofDec;s.on‘..,...;..............,....' ..... 03.03.2023 l‘,’»

Versus -

: The Ch:et‘ Secretary, Govemment Of Khyber Pakhtunkhwa C1V11

Secretar iat, Peshawar.

~

: Mr. Asad Iqbal, Ex Junior Clerk (BPS 11), Ex: FATA Tnbuna} Home e
&T llb’i] Affairs Department Peshawar, -

JRTTICPITPIRRPRRR ereveveis ........._....-..._....‘.._..;........'..........'."..'_.Appellmjzj; .
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" Service 4;};)1.(1[ No. 774/ 2022 “titled Rcedud Khan-vs-The Chief Secretary, Govermment of Khyber
Pakhnunkinea, Civit Secrewariat. Peshawar ‘and others”. decided on-03.03.2023 by Division Bench comprising
Kulim drshad Khan. t*lmnmcm and Als Rozina Re/mmn thber Judicial, Khyber Pakhrunlhua Service

7rihmml Peshawar. . -

. The. ‘Secretdry Home & Tnbal Affairs Department Khybel

Pakhtunkhwa, Peshawar.
The Secretary Estabhshment Department Khyber Pakhtunkhwa ‘

. Peshawar.

(S

0o

[}

..... ...........(Respomlents)

- Service Appeal No. 781/2022
Date of plesentauon of Appeal. . ......... 11.05.2022
Date 0fHea1111g....,;,.,..., ..... SO ...03:03.2023
" Date of Decision..........c......... PRUPP 03. 03 2023

Mr. Muhammad - Shoalb Ex-KPO(BPS 16), Ex—FATA Tmbunal

-Honie & Tribal Affans Department Peshawar.

ooooooooooooooooooooooooooooooooooooooooo

.‘.0... LEEETL NN NN N NN ] .’0.. ...‘..Appella”t ’ ‘
Versus

I‘he Chlef Secretary, Govemrneut Of Khyber Pakhtunkhwa Ctv:l"

f‘StCJetallat Peshawar. .
The Secretary - Home & Tribal  Affairs . Department;”.Khyber,;”'

Pakhtunkhwa, Peshawar.

: Thc Secretary- L‘stabllshment Department Khyber. Pakhtunkhwa'
~ Peshawar.

o-ooo-'.'c'.?q.‘ ooooo 000'oro‘o‘lo;..".oq‘oondcc;: ooooooo ................(Réspondel’ifS)

L.

3

: Serv:ce Appeal No. 782/2022

Date of plesentatton of Appeal ........ '..- ...... 1 1.05.2022
Daté of Heari NE...ooeinial e e.:...03.03.2023. -

Date of Dec1510n .............. coverenaes ...03. 03 2023

- Mr. Adnan Khan, Ex- KPO (BPS 16), Ex-FATA T11bunal T—Iome &

Tribal Affairs Depaltment Peshawar. . S
uoeocro.'op;oeo'osto- ooooooooo Q!.'O..C.OUIODOOO; To‘o o.i-ﬁocciull..' ;IO. .‘Appeltant~ - N

Versus

“The Chief Secrctary, Government Of Khyber Pakhtunkhwa thl"

Secretariat, Peshawar. . '
The ‘Secretary - Home & Trtbal Affalrs Department Khyber
Pakhtunkhwa, Peshawar. B

. ThL Se(.l'et“tl‘y Lstabhshment Department Khybel Pakhtunkhwa

Pe shawal

SRGRLIIUE eenures ...........(Responden‘;)

. . ‘:

E |h ufu! il\\d&..
i un.thd'i
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Service  dppeal  No.774/2022 titled “Reedad  Khan-vi-The "Chief Secretary. Government of Khyber -
Puakluunkinea, Cvil Secreigrias, Peshanvar and others™, decided on 03.03.2023 by Division Bench’ comprising

Kadim Arshad Khan, Chairman, and Ms. Rozina Relunan, Member, Judicicl. Khyber Pakhtunkinga Service .
Tribunal, Peshawar.. : : -

~
—_——

Ser vice Appeal No 783/2022

Date of pr esentatlon of Appeal............... . 11.05. 2022

Date of Hearing........ e _.; ..... .03.03.2023- -
Date ofDemsron...‘ ...... e Feeiegebearenrneeearns 03 03. 2023 - - -

MY Muhammad Awals, Ex-Dnver (BPS -06), E‘(-FATA Tnbunal

Home & Tribal Affairs Department Peshawar

R R LR r T L T T TP S SO OU ’ ....,...A......‘.....Appellant -
Versus

"The Chief Secretany, Government Of Khyber Pakhtunkhwa Civil
.bec:etauat Peshawar. v
The Secretary Home & Trlbal A’ffairs Depaftrhent Khyber.
~Pakhtunkhwa, Peshawal -
‘The Secretary Lstabhshment Department Khyber Pakhtunkhwa,
‘ Peshaw'u . o

T O ........ TP T .,.......(Respondents)

Servzce Appeal No. 784/2022

“Date of presentatlon of Appeal ..... 11052022
Date of Hearing............................. ....03.03.2023
. Date ofDe(:lsron..‘....- ...... 03 03.2023

" Mr. Nasir Gul, Ex-Naib Qasid(BPS-03), Ex- FATA Tribunal, Home &

B XS]

L

PageS -

: Tnbal Affaus Department, Peshawar , g
el SETTPS L LR T T TR PR PP POt SR _....,.‘....Appell(mt'?.

Versus

1. The Chief Secretary, Govemment Of Khyber Pakhtunkhwa Civil™

Secretariat, Peshawar,
The Secretary Home & Triba] ,Affai'rs Department, Khyber"

Pakhtunkhwa, Peshawar.

The Secretary Establlshment Department Khybez Pakhtunkhwa .
Peshawar, :

:eo---' oooooooooo .oa.a\".‘ ---------- ‘--.‘oooooiooo‘oro'o-n'--.-ca-.-o; veee ..(RespondeﬂtS)

Service A ppeal No 802/2022

Date ofplesentatron oprpeal....-..., ....... ll 05 ’?022 | -

Date ofHeaung...._...".....‘,‘......... ....... ,....'...03 03.2023 .
Date of Decision........,.............. e .03, 03 2023 % '

AT TR
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Service- Appeal No. 77472022 titled - " Reedad Khzin—v.r-}’he Chief Secrem'rjt Government q/'.Khyber

Pakhnkhwa, Civil Secretariat, Peshanvar and others”. decided on 03.03.2023 by Division Bench comprising .
Keliar Arshad KNhan, L"Iumman tmd M. Rozina Rthmrm' Member, Judiciul, I\hybu Pakhtvnklva Sen' ce
Trdunal, Peshavar.

- Mr. Mohsin’ Nawaz, Ex- Stenographe1 (BPS 16), Ex-FATA Tnbuna]

o

Home & Tribal Affaus Department Peshawar.

Pcshawa1 ‘ _ N .
PP ‘..‘.'.f.’...,...‘..:.‘;'..._........'....-.~.;....-..‘...g....(Requmlenis) '
Servtce Appea[ No.81 2/2022
- Date of plesematlon of Appea] ..... rea ..20.05.2022
Date of Hearing................. ceeiieeen.0003.03.2023- .
Date ofDec1snon....’.‘..-...~.-.,.../. ....... ereieen.03.03. ’7023 _ . 

Mr Ziafat Ullah-Khan. S/O Naunat Ullah Khan R/o prcsently Maeud

[blclhlm Bara Gate,. PO GPO, Nodhlya Payan Peshawar Dnvel Ex-

I~A IA Tr lbunal Peshawat

_ ttscassacses 51...--}0«.0‘.0 trevacen o-u‘onnlt li zluln'qo- nlcoon-c.'.cl-oooc.onAppell(lnt

“‘i*i}

v

REEURRTN .....Appellant

Versus'

l. The Chuef Secretal Ys Govelnment Of Khyber Pakhtunkhwa C|v1
Semetanat Peshawar. _ :
The Secretary Home & Tribal Affairs D_epartment'- Khyber. .

- Pakhtunkhwa, Peshawar.

3.  The. Secretary Estqbllshment Department Khybe1 Pakhtunkhwa

' -Pt,shawar . . _ ‘

........ A..-.-..f...‘.....,.;.'....‘..'.‘..‘}.......A'.....7....i......‘;...'........(Respondents)"
Servtce Appeal No. 81 1/2022
Date of pnesentatlon of Appeal. e 20.05.2022 -

: Date of* Hearmon...“....‘....._..............'..‘...03 03.2023
o Date of Decision....i ..o i, 03 03 '7073
Nfr Talnr I\han, S/0 Aisala Khan R/o Guldara Chowk, PO Namak
Mandi" Mohallah Tariq Abad No.2, Kakshal Peshawar, A331st11at/
Moharir, Ex-FATA T 11bunal Peshawm S

Cevaveeaires Cereeneens Seereres e e ,.....'...Appellant-

VeISUb ,

: The Chief Sccretary, Govemment Of Khyber Pakhtunkhwa Cwil
Secretariat, Peshawar, ) :

2. The Secretary. Home & T1 1bal Affan‘s Departm'ent - Khyber‘
Pakhtunkhwa, Peshawar. . . .

3. The Secretary Establlshment Department Khyber Pakhtunkhwa
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Senvrce Appeal  Nu.774/2022  hided hudad Almn -vs-The  Chief Secretary. Govcmmuﬂ of Khyber
Pakhiunkinea, Covil Secretariat, Peshavear and others”, decided on 03.03.2023 by Division Bench comprising

Kalim Arshad Khan, Chawrman. and Ms. Ru:ma Relmmn Mem{)er Judicial, Khyber Pakhtunkhwa Service
’HIHIIMI] PL.‘J/’(’\I(‘I‘ . .

Versus

.‘The Chtef Secretfnry, Government Of Khyber Pakhtunkhwa Clwl

Secretariat, Peshawar.

The Secretary Home & Inbal Affalrs Department,' Khyber
Pakhtunkhwa, Peshawar. ’

. The Secretary Est‘tbllshment Department Khyber Pakhtunkhwa

Peshawar, . : .
-'oncoo'n-io-ooo..o.'-on-.oo.---_ ----- ‘-;-ooo'-oonoaoonﬁ--c;'ocv ...--...-.-(Respon(lenIS)

S ervice Appeal No.81 3/2022

Date ofplesentatlon of appeal. ORI .20.05.2072
Dates of Hearing............... Ceveeneenen...03.03.2023 0
Date ofDec;slon.....;;Z.......‘.-.r..:-.‘ ..... ....03.03. 20”3 L

l\/ Faheem Shahzad S/O Hldayat Ullah R/O Kotla Mohsm Khan
Ldlld] Arbab Mobhallah Kasaban Peshawar.

.............. . .-0.-..--.3 ..p_l?'.cO-OO..C‘OODQD.O.!DOOUOVU'IOOCi'...‘;'.l.‘c‘.li'..‘!.hAppe-ll("nt,

Versus

- The Clnet Secretary, Govemment Of Khyber Pakhtunk.hwa C1v1l |

‘Secretariat, Peshawar.

. The Secretary Home & Trlbal Affaxrs Department Khyber

Pakhtunkhwa, Peshawar. = b~
The Secretary Estabhshment Department Khyber Pakhtunkhwa .

L Peshawat

o

Serwce Appeal No 814/2022

-Date of prcsentatlon of Appeal............ “. . .-0 05.2022

" Date of Hearing. ......... PP 03.03. 2023 ]
Date ofDecnsxon..‘. e e, 03 032023

Mn Muhammad bllOdlb S/0O AlSdld I&han R/o Kakshal Pul PO:

‘Kakshal, Mohallah Tariq Abad No.1, Peshawan Nalb Qas:d Ex FATA

Tr 1bunal Peshawan

s Creecavaieensenes ..... ..... .Appellam'

L Versus

¥ he Clnet Secretary, Govemment Of Khyber Pakhtunkhwa Clvnl

Secretariat, Peshawar, 20
. The " Sceretary - Home & Tubal Affa;rs Department Khybcrf" 7 o
_Pakhtunkhwa Pcshawar o MR (51 }‘ ” - o
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© Service Appeal No. 77-//20” titled  *Reedad " Khan-vs- The Chief S’ecremry Government of Khyber -
Pakhtunkinea, Civil Secretariar, Peshawar and others ", decided on 03.03.2023 by Division Bench comprising

Kalim Arshad Khan, Chermim, and Ms. Ro.mu Rcfumm Member, Judrcml‘ Khyber Pakhumklnvy Service
Teibunal, Pz shun . . : .

. .
PR

. The Secretary Establlshment Department Khyber Pakhtunkhwa ‘
Peshawar, : «

+

-

Serwce A ppeal No. 8 1 50022

Date of presentqtlon of Appeal...: ............. 20 05.2022

" Date of Hearing.......... s ..03.03.2023
Date of De0151on..:;.'....,..f...‘...'....r.: ......... 03.03.2023

Mr. lkram Ullah S/O Rehmat Ah Jumm Cletk Ex-FATA T1 ibunal
Peshawan

S SURT :’......-....j-...,....,.:..;..'.....;.:......................Appeuam '

Versus _

The Chief Secretary, Govemment Of Khyber Pakhtunkhwa ClVil
Secretariat, Peshawar, .-
The Sceretary Home & Tnbal Affalrs- Deparl:ment‘ Khyber :

- Pakhtunkhwa, Peshawar: -
. The be«.retary Establlshment Department, Khyber Pakhtunkhwa o
- Pebhaw'n _ :

Serwce Appeal No.81 6/2022

Date 01 presentatlon of Appeal .......... ;....20.05.2022
Date of Hearing. .......... e e 03.03.2023-
Date of Decision..... 03032023 i

Mr. Khzur Ul Bash'u S/O Sahib Dm R/O PO Shah Qabool Awhya -
House No. 2938, Mohallah Dabgari Bazar Sakhwat Hussain Peshawax :

. Junor Cle:k Ex-FATA Tribunal Peshawau
e, ...................Appellant ,

Ve1 Versus

) The Cluef Secretary, Govemment Of Khyber Pakhtunkhwa ClVll: ‘

Secretar iat, Peshawar.

"The, Secretary Home' & /Tubal Affalrs Department Khyber

Pakhtunkhwa Peshawar., : .
The Secretary Estabhshment Department Khyber Pakhtunkhwa .
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Service Appeal No.77472022 iled  “Reedad  Khan-vi-The Chigf Secretary, Government of Khyber .
Pakhtunkiva, Civil Secrewawies, Peshenear and others ", decided on 03 03.2023 by Division Bench comprising

Kalim drshad Khan, Chaivman. and Ms. Rozina *Rehim, Meniber, Judicial, Kh)ben Pakinunidnea Semlce

Tribwmal. P(. showar, PO
. “ R

Serwce Appeal No.817/2022

Date of plesentatxon oprpeal....‘..;.... ..... 20.05.2022

DateofHealmg ........... ein1...03.03.2023 L
: DateQfDecnsmn..,.‘....~.‘..............;...._....03.,03..2023'_ o

" Mr ‘Naveed Ahmad S/0 Sami Ul Haq R/O Khat Gate, House No 13]
‘Mohallah Muhammad Khan Sadozai, Peshawa1 Naib Qasid, Ex-
FATA, Tr 1bunal Peshawar,

e eevrres Cevenieenes . ...'.'...'.;-......'.............‘....'.;...'.......Appellant_ .
o Versus -
The Chxet Seeretary, Govemmem Of Khyber Pakhtunkhwa C1v11.‘,‘. .
Secretariat, Peshawar. : =
The Seceretary Home & Tr:bal Affairs Department Khyber_'_‘
.Pdl\htunkhwa Peshawar, : .
The. Secretary- Estabhshment Department Khyber Pakhtunkhwa, '

Peqhawan

A | S‘e: vice Appeal No.81 8/2022

Date of plesentatzon of Appeal..;.....; ...... 20.05.2022 .
_ Date of Hearing................... e 03.03.2023.
Date of Decision..................... vee.....03.03 2073

Mr Bfnlmr Al S/O Mehmood Khan R/O Guldata Chowk PO Namak
Mandi Mohallah Tari iq' Abad No.2, Kakshal Peshawar Chowkndar Ex-

'F ATA Tribunal Peshawzu

ST PP R L S N A ....Appellant '

Ve1 Versus

. The Unet beu’etdry, Govemmem Of Khyber Pakhlunkhwa Civil

Secretariat, Peshawar. -
The  Secretary - Home & Trlbal Affalrs Department, Khyber.'

‘ Pakhtunkhwa Peshawar. . o
. The Secretary Establlshment Department Khyber Pakhtunkhwa, -

Peshawaz .
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' B ' Service 4/»;)( a! No. 77-//2027 titled “Reedud Khan-vs-The Cl hicf Secretary. .Government of Khyber -
- Pakhtimknea, Civil Secretariat, Peshawar and others”, decided on 03.03.2023 by Division Bench comprising

Kalun deshad Khan, Chairmon, and Ms. Rozing I(Lh;u(m Muubcr Judicial. Khyber Pakhumkhwa Sen u_c‘ ;
Iul)unal Feshawar, ™ . . . - :

Pre‘sent: s

Noor Muhammad Khatrak . o
Advocate....,...........‘.........2 ........... e For the appellants ~
' : ' ~+ inService Appeal

No.774/2022,
- 77512022, 776/2022
777/2022, 778/2022, '
- 779/2022, 780/2022,
781/2022, 782/2022,
- 78312022, 784/2022,
802/2022,

*Imran Khan, : :
: Advouue..' ..... [ U RER .For the appellants
S ' . inService appeal _

No.811/2022; _
812/2022, 813/2022,
&1 4/2022, 815/2022,
81672022, 817/2022,
818/2022 .

. Muhammad Riaz Khan Plalndakhel ' S
r\%ist'\nt Advocate Genenal e For respondents.

.APPEALS UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA . SERVICE TRIBUNAL ACT, 1974
"AGAINST THE IMPUGNED ORDERS DATED
17.01.2022, WHEREBY  MAJOR PENALTY OF
- REMOVAL FROM SERVICE HAS BEEN IMPOSED ON.
. THE APPELLANT AND ‘AGAINST THE IMPUGNED

. INACTION OF THE RESPONDENTS BY NOT
DECIDING THE DEPARTMENTAL APPEAL OF THE, .

. APPELLANT WITHIN THE STATUARY PERIOD OF
. NINETY DAYS,

CONSOL]DATED J UDGMENT

KAL!M ARSHAD KHAN CHAIRMAN Thxough tlus smgle

;udomenl all 1he above appeals are going to be dec;ded as all are snmlaL

“in mtme and almost w1th the same contentions. -

Dage 1 O .
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| the Sec1ela|y

' |he apptlldnts ﬁled lheu 1espect1ve replies and vide unpugned or dels

.the Secreteny to the Govemment of Khyber Pakhtunkhwa I—Iome '

Service  Appeal 'Va 774/2022 Iulcd “Reedad an ws-The Chief Secretury, Oovernmcm of Khyber -~

Pakhnmkinea. Civil Secretarial. Peshawar and others”, decided on 13.03.2023 by Division Bench comprising -
Kalun Arshad Khan, Chairman, and Ms Rozing Rc.‘un(m Member Judicial, Khyber Puklxlmz.llma Service
Tribunol: Peshawar. C

The appellants were appomted aoamst dlfferent posts in .the

-

lmstwlnle FATA Tnbunal and- after merger of the Federally"‘-

/\clmmzqtel ed Tubal Areds w1th the provmce of Khybel Pakhtunkhwa

~'lhe employees of the FA F A Tr1bunal Jncludlng the appellants we1e,

_uansleued to the Govemment of Khyber Pakhtunkhwa Home & Tnbal : :

Affairs Depzutmem and they were posted agamst dxffelent posts v:de’-f

 Noification No. E&A (HD)2- 5/2071 dated 17.06.2021. Vide gifferent
'coveun0 letters all 1ssued on 25 10. 202] the appellants were served

w:th show cause nonces by the Sec: etary to the Govemment of Khyber

_akhtunkhwa, Ho'me Department, PeshaWar, containing the lfo]lowin_g‘

stereotyped allegations:

“That  consequent upon the #i ndmgs &

recommendations of the Inquiry Committee it has

been proved that the recruitment process for .
" selection of 24 employees in EX-FATA Tribunal

was unlawful and all 24 appomtment ora’ers were

zssued without |

lawﬁz/ Author zty and liable to be cancelled”

lt was thus iouncl by the Secretary to- the Government of KhyberlA

- Pakhtunkhwa, Home Department Peshawar that the appellants had

bccn guilty of “Mnsconduct” as specxﬁed in 1u]e 3 of the Khyber:'_'.
Pakhtunl\hwa Govemment Servants (Efﬁc1ency & DlSClpllne) Rules
2011, reacl _w;th Rule-”’ Sub Rule(l)(vr) “appomted in wolatlon oi law'
and ruleS”.. o

It is pentlnent to mentlon here that the Inquuy was dtspensed w1th by




Senvee /lppml Na.774/2022  titled 'Reedad " Khanevs-The Chief Secretury. Government of Ahyber

- Pakhiunkinva. Civil Secreiarial, Peshavwar and others ", decided on 03,03.2023 by Division Bénch comprising S
“Kahin Arshad Khan, Chairman, (md Ads. Ro'ma Rehman, Member, Juduml Khyber Pakhtunkbwa Service -

- Trihunad, Peshawar.
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‘Department, ,Peshawar, iemovéd all the 'appellants from 'service. The

appellants filed depam’nental appeals which were not 1esponded w1th1n :

90, days compellzng the appellants to ﬁle these appeals

3. " On_receipt of the appeals and their admission to full hearing, "

2

-the respondents were summoned.’ Resp’o'n_dents; put appearance -and
conlested the appeals by ﬁlmg written replles raising therein numerous .

: legal and factual ObJeCIIOUS The defense setup was a tota] demal of the.

“claiim of the appellants It was mamly contended in the leplles that the

| appellants were not aggueved persons; that-a full- ﬂedged enqu1ry was

* .

| 'condueted in the matter to check the credlblhty and authenucxty of the. ‘

" process 'of adveltisement and selection and it was held that the entire

)
- r

proc‘ess o_tf‘_s.electioll f'ro‘lrl top‘_to bottom was “coram non ju_dic'-e”;' thatv
‘ enquir)l ,was 'conducted a'gainst' Mr. ' Sajjad ur -Rel'unan' ex:Registrar, '
FATA Tr |bunal under rule 10 of the Khybe! Pakhtunkhwa Government
_ Sel\’dl]tS (Etﬁcnency & Dlsmplme) Rules 2011 wherem the enqunry'
1e|301t held that the same selectlon comm:ttee was constituted’ Wlthout“.
lawtul _ pauthority;, .. that the said : c_ommitteé comp'risedv l ofr

_tem;)ol'al'y/e'ontl'act7dai-l){ ‘wages -employees of FATA ‘T.ri'b.-unal who

.o
AN

themselves were candid_ates were/existed no attendance sheet, r‘ninutes

of the meetinw and even the appomtment order were found amblguous

:

that lhe said- depanmental commlttee unlawfully mcxeased the number-

-

of posts from ’7.: to 74 1llegally and lssued 24 orders wnhout any

recommendatlohs of the legitimate Departmental Selection .Cornm'ittee;‘
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Service- Appeal  No.774/2022 titled “Reedud  Khar-vs-The Chief Secrelary Govermnent of Khybe)
Pakhnmkinea, Civil Secretariar. Peshwvar and others”. decideil on 03 03.2023 by Division Berrch comprising
Kalim Arshad Khan, Clairman, and' Mc Ro:ult/ Rehuman, Member, Judicial, Khyber Pakhtunklwa Service
Tribond, Pe shmnur . .

‘ that the cnquny commlttee telmed all the said appomtments lllegal and

' thhout lawful authouty and recommended to cancel/w1thdraw

4. - We have heard i‘earned:conl‘ise'l for the appe]lants and learned .

" “Assistant Advo'cate General for the responderits.

S. .. The Learned counsel for the appellants reiterated the facts"and

grounds detail.ed in Ath_e‘b memo and gronnds of ‘the appeals while. the-

learned  Assistant | Advocate- General controverted the  same by
N o ) . . P . o ‘ . -. . . ‘.

* ‘supporting the impugned orders.. co

_ 0‘ It 1S und:sputed that the appellants were appomted by the Ex- .

TA r A Te ibunal and they had been perfoumng dutles unnl thelr removal

hom service. The alieoatlons agamst them are - that the lecruttment

pnocess was unlawtul and the appomtment ordets were Jssued without

lawful- authonty Not a smgle document was ploduced by the

: uspondents in suppon of these alleoanons before. the Tnbuna] All the
A.appell-ants were the candidates in 'th'e ' process of selection ‘initiated in

‘ le\ponse lo the advertlsement in two Uldu dalhes “AAJ Peshawar" and

HRS

“AAYEEN Peshawan ? It is wotth mentlonmg that all the appellantshad_'

duly apphed for the posts The appomtment orders show that each

appo:ntment had been made on-. the recommendatlon of the

Depamnental Selectlon Commlttee (DSC) The respondents though'
ollcoed that the DSC was un]awﬁll but have not explamed as o how'
- that was s0? The posts adverttsed were w1thm the competence of thef" -

.'Ref'ibti’al unde1 1ule S of the Federatly Admmlslered Trlbal Areas

lbunal Admmzstlauve Se:vnces Fmanclal Account and Audtt Rules,
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Service Appeal. No. 774/’0 22 titled - Reedad Khan-vs- The “Chief Se(.relar}. Government  of Khyber .
Pakbmklwa. Civil Seceetariat, Peshavar and others ™, decided on 03.03.2023 by Dvision Bench comprising
Kafim Arshad Khan, Chairman, and Ms. Ro:!uu Relmum Member, Judicial, Ahybcr Pakhtunkfwa Service
KL ibunc, !’e.shm: ar,

”Olb Thexetme the allegauon that the appomtment ordels were 1ssued )
| by unlawlul authouty is also not tmdmg favour w:th us. Regardmg the
bald allegahon that the 'selection plocess was also unlawful there is

'-_'nothmg more sald as to how the process ‘Was unlawful except that the. o

said ,.COm‘mittee comprised of temporary/oontract/daily wages

- employees of F ATA 'I'rlbunal-'who.theméelves were candidates, there -

v

., \.v"cre/existed no attehdancelshe,et, min.ut'es lof lhe'meetihg and esfen t_he_
. "app'ointmerlt orders_ w‘ere‘found a_mbigj.:dtls.‘.W-e_ find ‘thyat: thece are no
ld‘eta'il's_ of an:y such employees had beeh produced-lbefore u's; nor ahy'-
A‘order ot coh's-_ti.tuti.oh, of the selection conunlttee'alleged o be against the: :
la\v was. ptoduoed snmlally no detalls legaldlng humber of posts SO

. much so who was appomted agamst the 24‘ 'post alleged to be in excess

of the sanctioned posts nothmg 1s known nor anythlng in support of the
above was placed on the record desp_lte sufficient time given on the :

leqUCSI of the As31stanl Advocate Genenal Even today we walted for

. l'OLII long hOLlIS but nobody ﬁom :espondent/department bothered to

appea: before the Tx |bunal It is also undlsputed that the appellants were

not assouated with the enqun y ploceedmgs on the ba51s of Wthh they

“were penallzed In the show cause notlces the appellants were also saxd

to be gulity under rule 2, Sub-Rule(I)(vx) of the Khyber Pakhtunkhwa .

Government Selvants (Efﬁmency & Dlsmplme) Rules 01'1, the said

: puov:snon S leploduced as under

“Rule 2 sub rule (1) clause (vz) “making

. appointment or. promonon or having been
appointed or promoted on extraneous grounds in
wolanon of any law or rule.s
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- Service Appeal  No.774/2022 didded  “Recdud Khan-vs-The Chief Secretary. Government of Khyber
Pukivtunklvwa, Civil Secrciariat, Peshawar and others". decided on 03.03.2023 by Division Bench comprising .

Kalin drshac Khan, Chairman. and Ms. Rozina Rehunan, Member. Judicial, Khyber: Pakhtunkbwa Service
Tribunat, l’es‘hmvgr - L

7. "Nothing' has been said or ex'pla-ined.' in’ the replies’ of the’

Ed

‘respondents or during the arguments regarding the élleged violation of -
“law and rules in the appointments of the appellants. It is_also to be
obs‘crvéd:’ that if at all ‘there’ was  any ‘illegality, .irregularity or

wrongdoing, found “in the appointments of the _app'ellants,~ which have

nowhere been explained nor, as aforesaid, any document produced in .

that regard,"the appointment orders of tl_ie‘appellants’ have not. been .

cancelled rather the appellants were removed from service:

8. . The Registljér,(Sajjad-i:r-Rehman), of the EX-FATA Tribunal,

.\_:vho' had made the appointments of - the éppel]ants as competent

_authori‘_ry under rule 5 of the Federally Adlpinistet'ed‘Tri‘bél ’Areég '

Tribunal Administrative, Services, F-inarjcial, Account-and Audit Rules,

2013, -was removed from service on- the basis of the said enquiry. He

. filed Service Appeal No.2770/202'1:'béf0re. this Tri_bliné]; which -was

, péu'ria!ly ac-'c'epted on 01.02.2022 ‘ahd the major penalty of removal from

service awarded to him was converted into minor penalty of stoppage of - .

4

“increment for one year. We deem appropriate to reproduce paragraphs .

5,6 & 7 of the said judgment. - .

3. Record reveals that the appellant while serving
as -Registrar Ex-FATA Tribunal was proceeded
against on . the charges of advertisement .of 23
. number posts without approval of the competent
authority and subsequent selection of candidates in
an unlawful manner. Record would suggest that
‘the Ex-FATA Tribunal. had its own riles -

specifically made for Fx-FA TA Tribunal, i.e. FATA

TRIBUNAL - ADMINISTRATI VE,  SERVICES,

. FINANCIAL, ACCOUNTS AND AUDIT RULES,
2015, where appointment authority for making
.appointments in Ex-FATA Tribunal from BPS-1 to
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Pakhtunkinva, Civil Secretarian, Peslavar and others”. decided on 03.03.2023 by Division Bench comprising .
Kadon dvshad Khan, Charman, and Ms. Roz wa Rehmau Member, hulicial, Kbyber Pakhmnl.hua Service
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Tribuned. Peshawar

- 14 is registrar, whereas for the posts from BPS-15.

to 17 is Chairman of the Tribunal.

6. On the other hand, the inquiry report placed

on record would suggest that before merger of Ex-

FATA with-the provincial government, Additional
- Chief Secretary FATA "was the appointment

authority in respect of Ex-FATA Tribunal and afier
merger, Home Secretary. ‘was the appointing
authority for. Ex-FATA Tribunal, but such stance of
the- inquiry officer is neither supported by any
documentary proof nor anything is available on

Crecord to .substantzate the stance of the inquiry

officer. The inquiry officer only supported his
stance with the contention-that earlier process of
recruitment was started in April 2015 by the ACS
FATA, which could not be completed due to
reckless approach of the FATA Secretariai
towards the issue. In view of the situation and in
presence of the Tribunal -Rules, 2015, the
Chairman and Registrar ‘were the competent
authority for filling in the vacant posts in Ex-FATA.
Tribunal,’ hence the first and main  allegation
regarding appointments made without approval
for the competent authority has vanished away and

- it can be safely inferred that neither ACS FATA

nor Home Secretary were competent authority for

. Jilling in-vacant posts in Ex-FATA Tribunal was -

either ACS FATA or Home Secretary, but they
were unable to produce such documentary proof.
The inguiry officer mainly focused on the
recruitment process and did not bother to prove
that who was appointment authority Jor Ex-FATA
Tribunal, rather the inquiry officer relied upon the
practice in vogue in Ex-FATA . Secretariat.
Subsequent  allegations - leveled . against the
appellant are offshoot of the first allegation and

- once the first allegation was. not proved, the

subsequent allegation does not hold ground.

7 We have observed certain irregularities in .
the recruitment process, which were not so grave
to propose major penalty of dismissal from service.
Careless portrayed by the appellant was not

intentional, hence cannot be considered as an act

of negligence which might not strictly fall within
the ambit of misconduct but it was only a ground
based on which the appellant was awarded major
punishment. Element of bad faith and willfulness
might bring an’ act of negligence within the"
purview of misconduct but lack of proper care and
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Service Appeal No, 77402022 tiled Rccdad Khan-vs-The ~Chief Secretary. Gavemmenr of Klvyber
Pakhimkinva. Civit Secretar ml Peshavar and others ", decided on 03.03.2023 by Division Bench comprising

Katim Arshad Khan., Chairman, aid Ads. Ro:ma R(hmun ‘Member, Judicial, Khyber Pal.hmnﬂl:ua Service'
Treihunal, Peshonwear.,

vigilance might not always. be willful to make the
-same as a case of grave negligence inviting severe
: puni.s'h}nem Philosophy of punishment was based .
on the concept of retribution, which might be
either - through, the method of deterrence or -
reformation. Relzance is placed on 2006 SCMR
60."

In the judgmient it was found that there were some irregularities in the

appointmenlt,s made by the Registrar, that were not so grave rather lack.

‘ol'f proper care and vigilance was there" which hﬁght not be Willful'tq

~make the same as a case of grave negligence -inviting severe

~ -

- punishment. It is nowhere alleged by the respondents in the show cause °

notices, impugned orders or even in the replies that the appellants were

e'r‘ther not ‘qualified or were ineligible for the post against which they

lncl been appomted Thele mlght be i iy egularmes in the process though
- not blought on surface by the respondents in any shape yet fox the sald -
alleged irregularlties, . the appellants could ‘not be made to suffer.

‘Reliance is placed onl996 SCMR 413 titled “Secretary 10 Goverﬁnient .

of NWF P Zakat/Soc'ral Welfare Department ‘Peshawar and anothez

versus Sadullah Khan” whe1 ein the august Supreme Court of Paklstan

held as under:

“6. It is disturbing to note that. in this case

. permuncr No.2 had himself been guilty of making
irg egrz/lur appumfmem on what has been described
purely temporary “basis”. The petitioners have
now turned around and terminated his serwces .
due to irregularity and violation of rule | 0(2) ibid. -
The premise, to say the least, is utterly untenable. '
The case of the petitioners was not that the

" respondent  lacked  requisite . qualification. The

W . petitioners themselves appointed him on temporary

_basis in violation of the rules for reasons best
known to them. Now they cannot be allowed to
lake benefit of their laps*es in. arder to terminate




Pagelg

Service  Appeal  No 77472022 sitled " “Reedad  Khun-vs-The L Chief Secrewary. Goveriment of Khyher
Pakiuankinva, Civil Secretarial, Peshawar and others”, decided on 03.03.2023 by Division Bench comprising
Kahm Arshad Khan, Chammman, and Ms. Rozina Rchman Member, Judicial, Khyber Pakhlunklnva Service

Tr i/mnal Peshawvar,

the se;;vices of the respondent merely, because they ‘
have - themselves — committed  irregularity in - .
violating  the  procedure . governing  the, S
appointment. In.the peculiar circumstances of the

~case, the learned Tribunal is not shown to have

committed any illegality - or "irregularity in re-

ins ratmg th(, respondent ‘

- ' >

o

Wisdom lS also derwed from 2009 SCMR 412 tltled “Faud
Asadullah Khan veisus Federation of Pakz’st_qn through; Secreta'ry"

Establishment and others”, wherein the august Cmi’rt found that:

“S. In the present. case, pelitioner was never

- promoted but was directly appointed as Director
(B-19) afier fulfilling the prescribed procedure, S
therefore, petitioner's reversion to ‘the post of .
Deputy Director (B-18) is not sustainable. Learned
Tribunal dismissed the appeal of petitioner on the

ground that his appointment/selection as Director
(B-19) was made with legal/procedural infirmities
of substantial nature. While mentioning procedural
infirmities in petitioner's appointment, learned
Tribunal has nowhere pointed out that petitioner
was, in any way, at fault, or involved in getting the

~ said appointinent or was promoted as Director (B -
19) The reversion has been made only after the
change in the -Government and the departmental .
head. Prior to it, there is no material on record to . . .
substantiate  that petitioner  was . lacking any- '
qualification, exper ience or was found inefficient
or unsuitable. Even in the summary moved by the
incimbent Director-General of respondent Bureau’
he had nowhere mentioned that petifioner was
inefficient or unsuitable to the post of Director (B- -
19) or lacked in qualification, and experience,
except pointing out the depal timental Zaps‘es in scucl

(wpomrmenr . N : - v | . \

9. Admittedly, rules for appomtment to t/:e posl of BN
Director (B-19) in’ the tespondem Bureau were - \
duly approved by the competent authority; .

petitioner -was called for- interview and was =

selecied on the recommendation of Selecrion

Board, which recommendation was approved by

the comperent authortty -

10. fn .s'uch-h.'ke a situatz'cm_rhis Court in the case of -
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Service Appeal  No.774/2 ()72 mled “Reedud Khan-vs-The Chief Secrelary “Government of Khyber.
Pakhinnkiowe, Cvil Secretariat, Peshawar and others”, decided on 03.03.2023 by Division Bench compristg
Keaiim Arshad Khan, Churmin, and Ms. Rozina Rehman, Member, Judiciad. Mybe: Pakbtunkinva Service
Teahunad. Peshavar. . . .

Federation of Pakistan  through  Secretary,
Establishment Division Islamabad and another v.
Gohar. Riaz 2004 .SCMR 1662 with specific
reference of Secretary to the Government of N.-

W.F. Zakat/Social Welfare Department Peshawar
and_another v. Saadulath Khan 1996 SCMR 413

and Water and Power Development Awthority = -
through Chairman WAPDA House, Lahore v. >
Abbas Ali Malano and (mofher 2004 SCMR 6: ?0

held: -

_'f.:rve"n otherwise respon‘dent (employee) could not
be -punished for any action or omission of
petitioners (department). They cannot be allowed
to take benefits of their lapses in order to
terminate the service of respondent merely because
r/wv had themselves committed irregularity by
violating = the  procédure ~ governing  the
appointment. On this aspect; it -would be relevant
fo refer the case of Secretary to Governiment of N.-

WP Zakat/Ushr, Social Welfare Department .

1996 SCMR 413 wherein this Cowrt has candidly
held that department having itself appointed civil
servant on temporary basis in.violation of rules .
could not be allowed 1o take benefit of its lapses in
order 1o terminate services of civil servants merely
because it had itself commirted irregularity in
violating procedure governing such appointment.
Similarly in_ the case of Water Development
duthority referred (supra), it has been held by this

Court that where authority itself was responsible
Jor making,  such appointment, but subsequently

took o twn and terminated their services on
- ground of same having been made in violation of
Cthe rides, this Cowrt did not appreciate such

conduct, particularly when the appomtees ﬁ:lleled
r aquzsite qualifications. "

A1 In Muhammad Zahid Iqbal and others v.
D.E.O. Mardan and others 2006 SCMR 283 this
Court observed  that "principle in muashell and
consistently declared by this Court is that once the
appointees. are qualified to be appointed their -
services cannot subsequently be terminated on the

- basis of lapses and irregularities committed by the -

departinent itself. Such laxities and irregularities

conmnniited. by the Government can be ignored by
the Courts only, ‘when the appointees lacked the
[)aslc eligibilities otherwise not",




- conducted in accordance with law, where a Jull

Service  dAppeal No. 7732022 titled "Rceclad‘k‘lran-vx-le Chief Secretury, Govermnent of Khyber

“wkhtunkloea Civil Secretarial, Peshawar and others ™, decided on 03.03.2023 by Division Bench comprising
Kalon Arshad Khan, Chairman, .and Ms, Rozina Rehman,- Member, Judicial. Khyber Pakbiunkhwa Serwce

{ribunad. Peshowar, : . . .

12, On numerous occasions this Court has held
thal  for the irregularities committed by the
-department itself qua the .appointments of the
candidate, the appointees cannot be condemned
subsequently with the change of Heads of the -
Department or at other. level. Government is an -
institution. in perpetuity and its orders cannot be ‘
reversed simply because the Heads have changed. o S
Such act of the departmental authority is all the I
more unjustified when the candidate is otherwise
Jully eligible and qualified to hold the job. Abdul
Salim v, Government of N-W.F.P. through
Secretary, Department of Education, Secondary,
N-W.F.P., Peshawar and others 2007 PLC (C.S.)
179 ,

>

- [3. 11 is well-settled principle of law that in case of
awarding major penalty, a proper inquiry is to. be
opportunity of defence is to be provided to the
delinquent officer. Efficiency and Discipline Rules, ; o
1973 clearly stipulate that in case of charge of-
misconduct, ‘a  full-fledged inquiry is to  be
conducted. This Cowurt in the case of Pakistan
International  Airlines  Corporationi  through
Managing Director, PIAC Head -Office, Karachi -
Airport, Karachi v. Ms.. Shaista Naheed 2004
SCMR 316 has held that "in case of award of
major _penalty, a full-fledged inquiry-is to be
conducted in terms of Rule 5 of E&D Rules, 1973
and an. opportunity of defence and personal
hearing is 1o be provided". Specific reference is
made to latest decisions of this Court in cases of
Secretary, Kashmir Affairs and Northern Areas
Division, Islamabad v. Saeed Akhtar and another
PLD 2008 SC 392 and Fazal Ahmad Naseem .-

- Gondal v. Registrar, Lahore High Court 2008
SCMR 114, I i

Y
*

14 In the facts and circumstances, we find that in
‘this case, neither petitioner was found to  be
+lacking . in  qualification, experience or in any .

ineligibility in any manner, nor any fault has been ,
awributed io petitioner, therefore, he cannot be » ‘
reverted fiom the post of Director (B-19). Act of
sending summary by the Establishment Secretary
to the Prime Minister was vot in accordance with

Rule” 6(2) of the Civil Servants (Appoiniment, /
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Service  Appe ul No, 77472022 itiled  “Reedad  Khan-vs-The Chief Secretary. Govermmeni of Khyher-

Pakitunkinva, Civil Secretarin, Peshawar and others ™. decided on 03.03.2023 by Division Bench comprixing
Katun Arshad Khan, Chairman, and Ms. Rozing Relwnan, Member, }udmral Khyber Pakhtunkhwa Service
Tribtmad, Peshenvar

St

Pl omotion and Tramfer) Ru/es 1973 -as the
Establishment ~ Secrétary was  himself - the
appointing authoriry. The departmental authorities
ar the time of appointment of the petitioner as
Director (B-19) did not commit any irregularity or
illegality as has been affirmed by the
Establishment Secretary -in the summary to-the
Prime Minister. The power vested in the competent
authority should have " been éxercised by the
competent authority itself, fairly. and justly:
Decision has to be made in the public interest
basedon policy. It must be exercised by the proper
authority and not by some agent or delegatee. It
must be exercised withoiit restraint as the public
irieresr my, jg o_m.llnze to time requu e, It must not.

~be . fertered or hampered by contracts or other

bargains or by self-imposed rules of thumb. So a
distinction: must be made between  following a
consistent policy-and blindly applying some rigid.

rule. Secondly discretion must not be abused. In

the case of Zahid Akhtar v. Government of Punjab
PLD 1995 SC 530 this Court. observed that "we

-need not stress here that a tamed and subservient

bureaucracy can neither be helpful to government

nor it is expected to inspire public confidence in

administration, . Good governance is largely
dependent on -an  upright, honest and strong

-bureaucracy.” Therefore. mere submission to the

will of superior is not a commendable trait of a
bureauciat. It hardly need to be mention that a
Governmeni “servant is .expected to comply only "
those orders/directions of superior which are legal
and within his competerice”.

In a recent judgment in the case titied “Inspector General of
Police, Quetta and vanother versus F id‘a Muhammad and others”

- reported as 20 SCMR 1583, the honourable Court obsewed that:

“11. The doc trine oj vested rzght upholds and.
preserves that once a right is coined in one

locale, its  existence should be recogmzed

everywhere and. clazms based on vested rights
are enforceable under the law Jor its protection.
A vested right by and large is a. right that is
unqua/lf edly secured and does not rest on any
particular event or set of circumstances. In fact, "
it is a rtght independent of any contmgency or

Tivio
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Service  Appeal No. 77472022 Aditled" *Reedad Khan-vs-The  Chief Secreiary. Government of Khyber
Pakhimkinva, Civif Secretarien. Peshawar and others™. decided on 03.03.2023 by Division Bench comprising
Kalun Adrshad Khan, Chairman, and Ms. Rozing Rehman, Member, Judicial, Khyber- Pakhitunkhwa Service
Tribwnal, Peshavar, ‘ ‘

eventuality which may arise from a contract, - .
statute’ or by operation of law. The doctrine of
locus poenitentiae sheds light on the power of
receding till a decisive step is taken but it is not
a principle of law that an order once passed
becomes irrevocable and a past and closed
transaction. If the order is illegal then perpetual ‘
rights cannot be gained on the basis of such an =, =
~illegal order but in this case, nothing was ;
articulated 1. allege that "the respondents by -
hook and crook managed their appoivitments or . o
committed any misvepresentation or fraud or
their -appointments were made on  political
consideration or motivation or they were not
' e/.'igible or not local residents of the district
advertised for inviting applications for job. On ..
the contrary, their cases were properly
- considered and after burdensome exercise, their
names were recommended by thé Departmental
Selection  Committee, hence the appointment
orders could not be withdrawn or.rescinded once -
it had taken legal effect and created certain
rights in favour of the respondents. \

12, The learned Additional Advocate General

Jailed to convince us that ‘if the appointments

were - nade on the recommendations - of

Departmental Selection Committee then how the

respondents can be held responsible - or

accountable. Neither any action was shown to

have ‘been taken against any member of the

Departmental Selection Committee, nor against
the  person  who signed and issued - the
appointment letters on approval of the competent

authority. As a matter of fact, some strehupus

‘action should have been taken against such
persons first who allegedly violated the rules

rather than accusing or blaming the low paid

. poor employees of downtrodden areas who were

appointed after due process in BPS-1 for their

livelihood. and to SLrppbl"tltheil' Jamilies. It is

really a sorry state of affairs and plight that no

action was raken against the top brass who was
engaged in the recruitmient process but the poor

‘respondents were made the scapegoats. We have

already held that the respondents were appointed = LA

after: fulfilling codal formalities which created g"“”
vested rights in their Javour that could not have

fery *,
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Service dppeal  No.774/2022 tirled " Reedad Khan-vs-The Chief Secretary, Government o_/ Mwbel
- Pakhukinea, Civil Seereturiar, Peshawar and others ", decided on 03.03.3023 by Dwvision Bench comprising
Kalim Arsthad Khan, Chair man, and M. Rozina vaamnn Mcmber Judicic, Ahybe; Pakhtinkinya Service

. Iu/mnu/ Peshenvar,

been withdr awn or cancel/ed in a peifunctory
manner. on mere - presupposition . and or
conjecture which is clearly hit by the doctrine of
locus poenitentiae that is well ac/cnowledged and -
embedded in our Jjudicial system.”

.7 .

Il.  For what has been discussed above, we hold that the appellants " -
have not been tleated in accordance with law and thus the 1mpugned
oadus are not. sustamable On acceptance of all these appeals we set

d\lde the nnpuoned ondels and dlrect 1'emstatement of aI] the. appellants

*

wrh back benefits. Costs shall follow the event. Con31gn o .

12. Pronounced in open Court at Peshawar and gwen under our

-
‘' R

lmmls and.the seal of the T, rlbmml on thlS 3"’ day of March 2023

KALIM ARSHAD KHAN
- Chanman

-
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G(iv ERNMENT OF KITYRER PAK u‘ruNkuwA
HOME & TRIBAL AFFAIRS DEPARTMENT

NO.EBA (HD)2-5/2023. WHEREAS, the appellanisipeliioners of Ex-FATA Tribunal, Peshawar

were proceeded against under Khyber Pakhtunkhwa Government Servants (Efficiency and ‘

Discipline) Rules, 2011 and afler fullilment of legal and -codal formalities the Compelent

* Authority imposed Major Penally of "REMOVAL FROM SERVICE"” upon them vide Order

No.HO/FATA Tribunal/B8A/55/2022/184-93 dated 17/ 1!2Q22.

. Eymianaa ,'-".
Dated Peshownr the May 15, 2023

R

AND WﬁEREAs; feeling aggﬁeved i’vith lhe said order, the -appellants/petitioners filed ~$ér§_ice -

B Appeal No.774 lo 784 of 2022 in Khyber Pakhlunkhwa Service Tribunal.

" AND WHEI’%‘EAS, the Khyber Pakhtunkhwa Service Tribunal afler adjﬁdication accepted their
appeals, sel aside the impugned orders and direct reinstatement of all lhe appeliants/petitioners
with back benefits vide judgment dated 3° March 2023. ) , . .

- AND WHEREAS, the Depariment filed CPLA against the said judgment of Khyber Pakhtunkhwa .

Service Tribunal, which is pending adjudication before the august Supreme Court of Pakistan.

. AND NOW THEREFORE, the Compelent Authority, in terms of Rule~4(2)(c) {ii) of the Khyber

Pakhtunkhwa Govérnmenl Servants {Appointment- Promotion & Transfer) Rules, 1989, has -

been pleased to order re-instatement of the lollowing appellants/petitioners into Service in

compliance to the Khyber Pakhtunkhwa Service Tribunal judgment dated 3 March 2023

'subject 1o the final decision of the CPLA which is pending adjudication before the .Supreme

Courl of Pakistan:-

: 1-. Mr. Reedad Khan Ex-Chowkidar (BPS-03) S
' 2- Mr. Samiullah Ex-KPO (BPS-16) . - :
.3~ Mr. Kafil Ahmad Ex-Assistant (BPS-16) -
4- Mr. tkram Ullah Ex-Naib Qasid (BPS-D3)
y 5+ Mr. Sadiq Shah Ex-Driver (BPS-08) :
' - 6-- Mr. Muhammad Adnan Ex-Assistant (BPS-15)
-7~ Mr. Asad Iqbal Ex-Junior Clerk (BPS-11) :
8- Mr. Muhammad Shoaib Ex-KPQ {BP3-16)
9- Mr. Adnan Khan Ex-KPQ (BPS-16)
10- Mr. Muhammad Awais Ex-Driver {BPS-06)
+ 11-Mr. Nasir Gul Ex-Nalb Qasld (BPS-03)
12-Mr. Moehsin Nawaz Ex-Stenographer (BPS-16)
. . s . , )
. : _ o o Home Secretary
- Endst: No. & Dato gven ' : ' : Lo

Copy to:- I

1- Accountant General, Khybar Pakhtunkhwa - : A
2- Secrefary Finance Deparment; Khyber Pakhiunkhwa -
3. Secrelary Law Department, Khyber Pakhiunkhwa -
4- Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar
- PS to Home Secrelary, Home Department -

. 8- Officials concerned . ’
7- Personal files
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