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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No.1662/2022

Muhammad Jalib Sikandar........ccovvvviiieininne, Appellant
VERSUS
Govl. of KPK & Others..cvvivviviiiniiiiininen Respondents

JOINT PARAWISE COMMENTS ON BEHALF
OF THE RESPONDENTS NO.4 TO 26.

Respectfully Sheweth:

Preliminary Objections:
a. That the appellant has got no cause of action to

file the instant case.

b. That the appellant has no locus standi to file the

instant appeal.

c. That the instant appeal is not mainthaable in its

present form.
d. That the appeal IN hand is clearly fime barred.

e. That the appellant has concealed material facts

from this Hon'ble Service Tribunal.

f.  That the instant appeal is barred by law.
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That the appellant is estopped by his own

conduct to file the instant appeal.

That the appellant does not fall within  the

definition of an aggrieved person.

That filing -of this appeal is futile exercise and
wastage of precious time of this Hon'ble Service

Tribunol, liable to be dismissed forthwith.

That the instant appeal is bad for non-joinder

and mis-joinder of necessary parties.

ON FACTS:

1.

Para No.1 pertains fo record. Hence needs no

reply.

Para No.2 pertains to record. Hence needs no

reply.

Para No.3 pertains to record, hence needs no

reply.

Para No.4 is incorrect and misconceived, hence
denied as the impugned noftification dated
31.12.2012 had not been issued in accordance
with KP {Regularization of Services) Act, 2009 as

well as the judgment of Hon'ble Peshawar High




Court, Peshawar. (Copy of the Order/judgment

dated 08.03.2023 is attached as Annexure “A").

Para No.5 pertains to record, hence needs no

reply.

Para No.6 pertains to record, hence needs no

reply.

Para No.7 is incorrect, hence denied. The
respondent 'No.3 has constituted proper
committee to resolve the grievances of the
appellants. The committee scrutinize/examined
all observation in detail, and submit a
comprehensive repot in light of the rule 17 (2) of
APTrule 1989, that “Seniority in various cadres of
civil servants appointed by initial retirement vis-
a-vis those -appointed otherwise shall be
determined with reference to the dates of their
regular appointment to a post in that cadre;
provided that if two dates are the same, the
person appointed otherwise shall rank senior to

the person appointed by initial recruitment”.

The-said seniority list has rightly been

issued to the extent of appellant keeping in view




findings of the inquiry report and the laws on the

said matter.

The appellant has rightly been placed
junior to the answering respondents in the
seniority list, in accordance with the above-

mentioned facts.

I1tis dlso pertinent to mention here that
as per the law, the private respondents are
én’ri’rled to be also placed senior in the seniority
list from those who are infact junior from private
respondents but they were wrongly placed

senior from the private respondents.

8. Para No.8 pertains to record. However, the

departmental appeal is badly time barred.

9. Para No.9 is incorrect, hence denied. The
appellant does not come within the definition of

aggrieved person.

GROUNDS.

A. Para-A is ihcorrec’r, hence vehemently denied.
the appellant has been placed at his proper

place in the seniority list but in fact the private
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respondents have been deprived from their
proper position in the sénioriiy list and as per the
law are entitled to be placed at their proper

places.

Para-B is incorrect, false, hence vehemently

denied.

Para C & D are incorrect, hence denied. Detail
reply has already been given in the preceding

Paras.
Para-E is incorrect, hence vehemently denied.
Para-F needs no reply.

Para No.G is incorrect, hence denied. The
Appellant was treated in accordance with law
and rules and has given right place in the

seniority list.

Para No.4 is incorrect, wrong and misconceived,

hence denied.

The private respondents also seek permission of
this Hon'ble Tribunal to reply on other grounds at

the time of arguments and produce any

additional documents if required in support.
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It is therefore, most humbly prayed
that on acceptance of this comments/reply, the
service appeal of the appellant may please be

dismissed with heavy cost.

Through

Dated: 24.05.2023 Advocea
High Court Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No.1662/2022

Muhammad Jalib Sikandar........ccovvivvninnn Appellant
VERSUS
Govt. of KPK & Others..ccevviiiiiiiiiiiiiiiiiene, Respondents
AFFIDAVIT

I, Khial Bahadar Son of Bahadar Khan, resident of Shati kor,
Ghunda Khel, Post Office Mian Mandi, Tehsil Ghallani District
Mohmand, (Respondent No.16), do hereby solemnly affirm
and declare on oath that the contents of the accompanying
Comments/Reply are frue and correct to the best of my

knowledge and belief and nothing has been concealed

b

DEPONENT
CNIC No.21406-4748986-7
Cell N0.0345-9410178

from this Hon'ble Court.
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Kluhammad llyas;
instructor (Business
GCMS Ghallani, "
?\Ifiohmand Agency.

Admn:)

Shahid Alam - .
instructor Computer Science
GCMS Ghailani,*
Viohmand Agency
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nstructor Computer Science
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¥
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mstructor D.P.E.
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“instructor Computer Suence
GCMS Ghallani, |
Mohmand Agency

Khial Bahadur
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Instructor [Fhysics
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. Hdkher AL+
. -+ Instru-or Physics:, '
N GCML Ghallani,

N >hri:and Agency:

22, W uh\ mmad lqbal
- rstructor Business Adm'}
CCMS Ghallani,. :
r\'ohmand Agency.

-23. Sartaj Aziz .
. Instructor Business Adnm
- GCMS Ghallani,
N-chmand Agenqy; :

- 24, lriam Khan
tibrarian
GCMS Ghallank; '
Michmand Agency ...y

N ' ; Petitioners.

- YERSUS -

1. Government of NW;FP .
Through Additional’ ‘Chief Siecretary,
~ Peshawar ( i’ATA)

~"2. ' Dircmorate of chhmcal Ec!ucatson (FATA}
Through it's Director :
FATA Secrelariat, Warsak Road, Peshawar.

3. Secretary .
Industries Commercc Mineral Development Labour &
. . Technical EdJcatlm Department, Govt. NWFP, Peshawar.

4 Dxrector Technical Educatxon & Man Power Trammg
. NWFP Peshawar,

i
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Reéspondents

WRIT PETITION UNDEE(‘ ARTICLE 189 O!.: ;I'HE CONSTITUTION
" OF ISLAWMIC REPUBLIC OF PAKISTAN, 1973.

Respectiully Sheweth,

Short facts giving rise'to the prezsent' Writ Petition, are as under:
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.J’etmoners tluough -

instant petition, ek lhc mdL igence of tIns C‘omt by

issuing (livcclio:::‘ 0 u.:.nondcnlb lo treat the pctmonu:. .

as 1egulauzcd c'ﬁploycc» undm the NWFP I:mployecs

(ch,ulauzanon ¢ Services) Act 2609, The pﬂtlucners‘

in connected W*.‘ Pet;t:onb No 1143/7010 1252/20]0;

2639/2010, :5?0/2011, 25037 12011, 324472011,

28572011 and - ~/701”, lmvc alse similar gricvancés

against the respor oo tils, Lin.u.lom We pr opoa{, o dispose

. of al] the writ petizions lhmm,,h lhl\ u)mmonJudwmcu[ I
12

WP No.1289/29:¢.

':} 2. In thesc: setitiony zhe,co'mmon point of Iuw .
]M I
. . involved is whet ur pctltxonu.s ’xppomtmcnt on v'mous

" posts in the resps.-den(s’ dgpartmcm in pu1suance to the

advertisement me:s in the ncwspapers was on contract

“basis 5o as to attvact 1 ¢. provisions of Section 3 of

I »
. . . '
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regu!a.mauon ornot,
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3. Yo understand tae position, we would take into RO

accouii the wdvertisement made in  the press, the

nppoi:‘.lm it orders of pc.ilmneks thur salary shps and

relevan: 5::'ovzsions of’ thc-‘f\ct,.2009 but before that we - -

may give here a buct restme Cof ‘the - facts ~and

w’""

circumsionces lcading’ to ﬁlmg ofmstam petmons

4, " the D rector Te chmcal Lduc.xt:on &. Man Power

-y

N

Training, Pcshawar (responc!cnt No 4). advex tised . ccrlam

4 ~

< posts @S Dastructors, Junior lnsuuclm.s l ibrarians ete. in

BES 14 1o und 17 ly;m, \.lc.mt in various Gov\.mm»m

. 3

(.odc"c of Management Sueuces Ghalam, Khar Bajam,

Parachirar, Mi: qnshen and Govemmcnt eclmical

'Instw..::; Bara, Y’li\k:l Gl und Sadda Miranshah "‘;:nd

Ghaljui on contract b:..Slb Tor one yeal extendable to a4

Tenn

further seriod. I’ tioucr.. kmvmg requisitc qualification . |

for e e “‘pccuv\. pPo st:,- apnlicd for appointment,

- ) Il ' ': -'. "_ :. . T e
5. - A Reeruitment Committee was. constituted
compriaing  of Dc‘jﬁw"(lt_y Sceretary ., (P&Dj),- Deputy

Semu nry (Admn), Dnc.ct(u Ia.(,hmcal Educatlon \I\VI-P

and Deputy Dir ector I‘cchmcal T:ducatxon FATA assmed

by st ;3ct spccxahs;s. cxpcrts. Ml':rit.l'ist of the candidateS'

for «.ch “category “was prepared and submitied for




approval of Governor, which was accordingly approved

and pelitioners wore issued the hppointment orders.-

T 6. - On completjon of,one yciar term, tﬁeﬂcontract

was extended from umc to tum. without any brcak till the
year 2009, wl*eu thc NWFP (R(.F’Ulrll’u.ilf.lon of Services)
Act, 20007 was promu]mtnd Wwhere under the employees

appmmed on 1dhoc or contm.,t basi: bv Lhz. Govemmmt

were given the status. of u_”ulm t.mployz.cs Pctxtlom.rs

represented af'amsr before wspondcnt No.l for thcir

fegularization byt the same woy ‘dcuicd‘to‘chcm on the .

Bround that WLy were nog appointed O contract bagig -

)

rather [hcn appointment was on I’Ixcd PAY against fhe

pmJect posts: Chence they ' were not  qualifying the

. conditions as ¢ ant'uncd in the Act 1b1<l
7. " We have hchrd Ieamccl counse] for the ‘partics

and have ajso gone tbxouzrh the record appended with
these petitions, '

. ; ciry
S. A look "a: the advutzsumcnt at, Annexx_u’e:A_

™ e o would dlSCfOS‘. that Uu posts YR 0N ot et b(lb!b lhc‘
Aappom'm.nt oxders .s.;t.ed o pc.uuom,x" would reveal
that though 'their ap")o,ntmemk were made on fixed pay

L but Para-2 of the terms nd \,ondmons Lc»m'ungd 1':.1 the
said 2 2ppointment Ietu’m wa° to thc effect that, “¢heir :
reriod .)f se/ecnon Way for one year or till r//g ereation
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of regular postsfarrival Ofe: NWEP Public Servicg,
Commission nominee which ever is earlicr,'
From the above, no doubt remains that although

appointmen: of petitioners was on fixed pay but the posts
on which p« itioners were appointed were not temporary
posts rather regular one iiable to be filled through regular

A

appoimmen;..
g 9. Exccpt't'i{c bald all‘d'g,ulio:.m of mspémlcnts.'l]mt
pcliliohcrs were project Cl]lj::;lﬂl‘,"l-)c:‘. and daily wapes,
'nothing'has becn'fbi*ought:on:.rc.cord to sixow that their
+ . appointments were ,médé on the posts meant for a
Project. Anexurc:E at Pagc~:43 is the E:n‘m'nrmry 't?gf
'Gove'mo_r.‘ Accordi:n‘g to it, thvc Governor was- pleased to

upgrade the existiﬁg five ,"vaemm.cm' i
Training Institutes in FA’I:AI 1o the level of Céllege of
Manageinent Sciences so as to oflér Bachelor’s degree in

Business Administration and Information Technology to

the students. For the purpose, Schedule for New

Expenditure (SNE) was prepared to recruil the regular

staff and forwarded to SAFRCN Division for sanction, It

further reveals that recruitment of staff being a. lengthy

process, 1t was proposed-that.for. the purpose of starting
. I3 ' - ' ’

the classes staff may be recriited on contract basis till

appointment of regular staff-and their salaries may be

paid from . JP. From the above summary, which is duly

AT
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approved by ‘the Go»/nncn, itis very much evident that ~
nexthcr the posts to bt, 1111cd 1 were tomporaly nor the

same were meant for any ijcct cxcept that their

-y

salaries were to be paid from ALJ(‘
10. A simifar question bad arisen befire the august
Supreme Court of Pakistan in'the case of Ali ‘Akbar vs.

The Government of NWFP: (C.P. No.462-P of 2006)

decided on 05.05.2009, whercin it was held as under:-

“The petitioner's u;;poz';;fmem by o'_'fﬁce order
dated 04.02.1985 swas as !\esearc/‘ Ojﬁce; in
BPS-16 and accor dmg'fo Para-7 of [he .scud
order, it was a stop gap armngement and on
ad-hoc baszs r1/1 the 1 'egular avpomtee The :

appointiznt ora’cr

!

three dxffz'i ent terms as )egard his status,

pent:oner K me}znom .

naniely, “on lempom_:y basis"”, “stop gap

arrangement” and “one ad—hoc basis !

However,” Para-7 of the order mentzozzs his

.

appoititment on’ ad-hoe basis to 'continue tiil

the  post is” filled": o - r)*oug/: regular.

appomtmm[ It fol!ows r/ml the posl to w/ucn

the pentwner was - avpomted was. not a -

rempora:y post bul a wgz.la; post hable to be '

The

filled ih)"ough J‘eg:k[:u‘ appointment.
N a .o

.

~ e
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order of appaintment also docj.s' 1ot mentiosn

anywhere thuat the pPOSt in que.s'n‘on was q

tém/;orary one, F u'rrhc/ more, the pamzoncr
. appointment n g, pcn'ucular pay scale ax
Assistant Research Officer in the Directorate

3

of Agriculture Resewrch establishes that the
—e -
petitioner 'y appointment was on ad-hoc basiy
QI a e r;u/m 1ot in he Duector:./c. B3y the
S same o_/jzce or Jer t/'e petitioner was.posted
against a vacancy m Jw Project Research on
. the Cultivation of Ec/rble A[as/zroom in
Palistan; The .)"C/e}" therefore, had made a "
clecr dzstmcfi.:m agat‘fwt the petitioner’s
» _ N
approintnient and posiing, whereas he was
. . - f‘ -
appointed in the .Dir'cctomte of Agrtcz(/tme
Research, he gy po.s'red iii @ pro_;ect against :
vacancy. It is, the :cfc-re Wi ong to say t/zat
the petitioner was a prcyect employee and

lermination of hiy swrvice on that score

cannot be mainrained,

Tne och.cuon of responclent_, that putltloners

were appomted against p'o_jz.ct posts in vxev»; of the

. ..,'_h.._—_.-......‘v‘-.-

advcriiscmcm. and ,:summary to  Governor is  not

sustainable.
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S 1200 A per Sectigp 3 of the NWFp (Regu!arizaﬁon

I ,
. . N . . .
of Scrvzces) Act, 2009,‘: n“ “employeey appointed on

Contruct op yq. loe o..t:u and ho!duw that pogy on 31

Dcccmbér, 2008 o

11“ hc »ommcnccmcnl of this Act'

been validly. appomted pn’

shall e ‘deemeq te }:avc

e ——
————

S regular

basjs

having

t:h 2

S am ¢

qua!it"cau‘on

and.-
, Cxperience for 4 regujap’ poar Under Secnon z(b)

e e

R o
wo;d unoloycc mum.s an adhoc ora.onnact cmponee T

Ve —

:lppomt ed oy Gov ‘ernment 00 adhoe or connact bas:s or - :

' C | second slnft/mghl shift but

Admx’tted]y, the pogrs were advertised .on

contract basis ang pnutio_wr:; Were appointeq on the

Posts having requxsm quahf‘cauon .after Boing through

the process of test d!]d inicrvicw conducted by a . '

Recruitmcn: Comml'tw There g
ol

Loy
-

. ‘appojntment “order rhnt petzijoner appozmmgnt is

no ment;on in .the

o Ggainst (he ,),OJect posts C(ccp{ that thqy appoinmwn;

“made on  fixed pay_'» as against the terms or‘

adveruaement wherem tho poms were n*IcarIy mcnnoned

o be op Contract bagjs. ’Ih(. salary. shps of pCHtJOE]ClS

also indicate that though hey wuc bung Dmd F)’ G pay " b

but theip post is clearly wutten to be ¢ c'ontract"'post. The

L ki)
{ ""5_.4
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. N . \
contending to be placed before the Parhament, was also

produced but til] to-,ciég'e nothing has been done.

N [ 'i' .
T i
petmoncrs also dIqu their aaianes fxom the AGPR Th
’ .

l
thcr o'bjccl.ion of l I)._paxtmcm that the pccmonc

l
H

' W(.ll. aopomtcd ol f'xcd pity, hc_nce their services' coul‘d’ .

-;»'

not be regularized jsi lhcwfore, also nothing but a trick

" played by the respondents in the appomtment order., 0

avoid monetary bcncf‘l.s of the posts to which :iae -
p“[ltlon"lb under the Iaw were umtled to get ""he term
“m.cd pay” has not l;cc.u dv{mcd m service laws. As

stated above, thc petmonc‘s appointments were made in':

T pursuance to the advcum.mun publl hed in the pxcsa

against the posts on conu act basxs anr‘ it can, therefoze

be séfe_iy_ inferred that staius oi‘ pctmoners was tha. ‘of

. | i
contract employee regardless of the words “fixed pay” 4

' . .

used in thcu appomun-ﬁm lctths

14, The rcspoddénfs, during the course ;of' 5
proceedings in these wxu pctmons, sought time on sof-_

many cccasions that thc Govemmcnt has in prmcxples

-

decided 1o regularize * the petztxonexs by proposxng.

Icglshuon to cater the‘efou., and a.ven copy or a bxll

15, Thv‘ responcems while mvxtmg the attentxon of

this Court 1o Parn-3 of Appomtn ent letters, contcnded
-.-l Lo

that as the pcnuoncrs have :xcc::pxogi the terms and
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. -Conditions of  their zxppo'inrment, " Wherein ‘is ‘
SRR ‘Categorjca)y mentione _Ihalx Petitioners i not b
e -t - ' '

S K
coo ;Ej : : consxdered for regularizaiion | - [ ‘ '

; oo bem'g emp!oyees on ﬁvcd pay, therefore, the principle of -

. h t
]' : - estoppe] would ateracy to their cascs We have not beep i
Cai. . T

iinprcsscd by the :u'guméi{(.. on lwo counts; ofpe thal there

¥

can be pg, csfoppe[ agai

ast

3]

J[utdte an | :.ccond lhat an
tmployee g¢ thc time

- —\. - . N B

: N . ' SN
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‘ | . Bank of Palcist; thmuah Preezdent nd nnothcr o — L ,
; .

as been, m.ld by their Iozdsths'.:'n o R
the foHowz.u words:. - ST ' "

cozmreuauce the appr oac/z of r/w

1
that the /empora/' '

j

_ ; R/ d[fﬁcul/ I
' " G'oc/own sl:jj‘” and the c/ai/y Co '
1

Banl;

‘ wages employeey .mou/a be com‘mzze'l to be govemec! S e
; ‘

i

1]

. Lo . i
| 5 on dl.rg/'ac_efal terny amz’ conduzom of Service Jor a o

indefinise beriod: 1, vew of sccnon 74—«1 of r/?e
. General ¢y

‘Quses 4(:! !897 t/:., Narzona/ Bam{ was " ' o

' - /'equ//'ed fo act veawnab/y Je zm{y and _/u.s!/y An

X arzc/ i fear o_/ beuzg .s/:own the - ' 7
door huq- no opf/cn bz/{ 40 ae

employee being _/0/)/(_.3

: ;&“'ﬁ S
cz_pf and conmnm wu‘/

e
o)

o ANER
1/7(.' appmn/men/ Qs

A Lot Cienera
v/lcrtc'vw' conditions was offerecd
by the Bazz& [n the case

= e

a ..

- |
of Pakistyp w Publz‘c at Large ' L. ,’

- PLD 1987 SC 304, i1+ -wz).»1 co}rtcwc{-zd befo;c‘ the .

»
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Shariar Appellate Boyep of this Court that the

. EE .:,' . |
 Provisions. of law mzozmned therein 'aﬁ_zozznted to a
coulruct between 117:.' Covernment and the czwl
servans anc/ thus r/u_y involved hz.s consent. [t was

obser vca’ that ir; fact it as not in the nature of a free :

consent berwew the age'm On one hand, Sfate power o
vas projecied in the form ef a Starurc a_nc/' on the
other: the civif servant heel 1o c/micc; of « barguin .an
those Provisions w/n.n JOIIIUIP’ the service. p, coz:ld
na/ ger it clmnz'ec/ 111 /[a/ubu//a/7 V. Governmen:- oj
the Pmyab and § o[/zc:s /’LD /980 La/7 37, it was
./7e/c/ f/mf r/ze e/fr,.'/cycr bcmg p/aced in a po.su‘zon of
. aut/m."f'ty. and strengrh.. -m/:/ a/ways coerce employees
10 waive i legal prorccnon and aceepy contmcw.al.

ferms ar f/7e oam.s of /o.n'ﬂg iis job,

oo

s

) 13, We . may observe  here that - firstly the

b N -

|

|

H

!

P ' Tespondents  yiifjzed the word. “fixed pay" in thein - . : ' |
| ' , o |

]f appointment fetters puxw::ly;, as a means of evadmg thc.u' L ' ‘
! ‘

Slatutory obhz,ntlons in terms of the survice laws -and.

also to save moncy by dcn}n’ng them the oppqr'tunity of

. -, = T L T I flf"j;,
pension/provident fund bc:nchls ete. ~although thejy S
° 1

. appointments were madc in ac.‘,mdancc. thh the

P

preseribed method of wcuattm:.m and tluough a duly

consmulcd Rc.cx uitment C‘01

amlucu and .sccondly, when,
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# :Mé/’  the right of their regularizatio accrued in view of |:.i'. TR
' :.i the :pmmu'lgation o.f Ihb Ac?t, 2009, -they denied =N ‘
‘; C © them such . benefit ana c:alng up with lame excuses | :
’ o before this'Court that thﬁy were projé.ct emplbyées,
| ' daily wages and 'payc;. out of coutingenc;lf: The
il petiticners, , as is ,cvidcnt from the record,. are
' , I neither project. emplojecs, ziér daily wages nor
{ b .

receiving salary from contingency but -were
contruct employees on regular posts and after .

_promulgation  of NWEP (Regularization  of

i Services) Act, 2009, have now assumed the status - .

| : C : BT
i : - R - Lo i

¢t of regular-employees of the Department. The acts

' ' .
| ’ - . :

; i ) of respendents being seprehensible, amounts 'to ‘ _

o M . B N |
| : p exploitaiion of petitioners at their own expense and | | L Ll i
V . ' ;' . B '

i . ' _are, thersfore, liable to'be declared as itlegal and in : i
W ’ ' . H

4 . . o

i excess oi lawful jurisdiction. ' - S T i

é ‘ o : IR F R NN

it { K co :

k : ' o =

v 10. We, therclore, issuc writ in favour of = '

i : petitivners and against the respondents to the effect

that petitioners shall be, deemed to be regular and
permanent employees of respondents’ No.l and 2
Depariment  within  the meaning of NWFP -

(Regularization of Services) Act, 2009 aad the.
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