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BEFORE THE' HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SERVICE APPEAL NO. 1748 12022

Zia Ullah Drug Inspectpf (BPS-17), Health Department Khyber Pakhtunkhwa
Transfer Districtunder

Bannu
to

Appellant

Versus

1. The Chief Secretary, Khyber Pakhtunkhwa, Peshawar 

■2. The Secretary Health Department, Khyber Pakhtunkhwa, Peshawar 

.3. The Director General Drug Control & Pharmacy Services, Khyber 

Pakhtunkhwa, Peshawar

Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

RESPECTFULLY SHEWETH

PRELIMINARY OBJECTIONS:

1. That the Appellant has got neither cause of action nor locus standi to file 

the instant Appeal.

2. That the Appellant has filed the instant appeal just to pressurize 

the respondents.

3. That the instant Appeal is against the prevailing Law and Rules.
■4. That the Appeal is not maintainable in its present form,
5. That the Appeal is badly time barred.

•6. That the Honourable Tribunal has 

the matter,

7, That the instant appeal is bad for mis-joinder of unnecessary and 

non-joinder of necessary parties.

Jurisdiction to adjudicate uponno

■ r .XTiri-rc-“
account of Inefficacy S Misconduct are under process therefore 

ppellant in order to pressurize the respondents filed simiiar nature 

case before various forums (Annexure-1)

on

.f'
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9. That Honourable PHC Peshawar in WP No. 3508/P/2022 whereas 

this honourable Tribunal vide order dated 31.10.'2022 in execution 

petition No. 170/2022 No. 172/2022, 236/2022, 533/2022,
534/2022, 535/2022, 536/2022 in Service Appeals Titled Mr. 
Manzoor Ahmad vs. Govt along with others of judgment dated 

06.12.2021 hence the instant appeal is hit by principle of Res- 

Judicata.

10. The impugned transfer Notification has been issued in 

accordance with Section 10 of the Civil Servant Act 1973 as 

prerogatives of the competent authority.

ON FACTS:

Correct to the extent that the appellant & others had filed 

appeal bearing No. 16579/2020 before the Service Tribunal 

and the appeals were decided on 06/12/2021. The appellant 
filed another petition to the Peshawar High Court Peshawar 

vide WP No. vide WP No. 3508/P/2022 (Judgment 

Peshawar is. placed at Annexure-2) as well as vide order 

31.10.2022 in execution petition No. 170/2022 of judgment dated 

06.12.2021 in Service Appeals No.

533/2022, 534/2022, 535/2022, 536/2022 which 

the favour of respondents. (Ahnexure-3).

I.

PHC

172/2022, 236/2022, 

were decided in

False, incorrect & Misleading Statement.

The appellant along with others

2.

had filed different appeals 

I vide appeal No. 
& others before the Service

against their transfer/posting Notification 

16578/2020 & 16579/2020
Tribunal which were decided
Appellant along with others filed exeoutlon petitions No

170/2022 No. ,72/2022. 236/2022. 533/2022, 534/2022, 535/2022

536/2022 dated 06.12.202, in Service appeal. Titled
Mr.Manaoor Ahmad vs. Govt along with ethers The decision of 

the execution petitions
wherein the appellant Drug Inspector Zia

on 06.12.2021. The

were announced on 31.10.2022 

Ullah was posted as
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a drug inspector as per spirit of ibid judgment dated 06-12- 

2021 (Annexure-4).

The operative clause of the order of execution petition dated 

31®* October 2022 is as under:

in vieyf above state of affairs when we see the
notification dated 22.08.2022 issued in compliance of the 

judgement it appears that judgement has been 

implemented in its letter & spirit and we cannot allow any 

body to exploit the terms by making a self-beneficial
interpretation and to get any relief which was not granted 

in the judgement. Therefore the contentions of the
petitioner/s that they could not be transferred from the 

station they were previously posted, is not well founded.”

3. Correct to the extent of the order dated 06.12.21 

the judgment of the Service Tribunal is implemented in its true 

letter & spirit as explained in para 2 above. •

however

4. Already explained in para 1 & 2.

5. Incorrect False & Misleading
Respondents had implemented the judgment of the 

Tribunal in appeal,No. 16579/2020 & Others in its true letters 

& spirit and the appellant was posted as a drug inspector at 

district bannu. In fact the appellant &
inspectors want to post them on post of their choice which 

is not permissible under the law.

Statenient. The 

Service

some other drug

6. Incorrect, False & misleading Statement. The appellant

was transferred and posted to the post of the Drug Inspector 

District Bannu as per spirit pf the WP No. 3508/P/2022 dated 

28.09.2022 & in execution of the judgment of thi^" honorable 

tribunal dated 06-12-2021 .The appellant is unwillingWrker and 

having poor performance in term of implementation of the Drug
V



laws/Rules. The respondent No 3, the controlling office of the 

appellant/s issued explanation letters to the Drug inspector/s for

not obeying the order of the competent authority and commit 
disobedience after the lapse of 2 months and 08 days. The 

noncompliance of the order to take the charge' of the Drug 

inspector at^district bannu will hamper the activities 

drugs/medicines in the market as well
of the

as in the Public Hospitals
which will create unrest in District bannu.

7. Incorrect. The appellant is not an aggrieved person as+ no 

vested right of the petitioner has been violated by the replying 

respondents however reply on the grounds is as under.

Grounds;

A. Incorrect. The iimpugned Notification is based on law 

Rules principles of Natural Justice and in accordance with
dictum laid by Supreme Court 

judgment. As per 2020 PLCCS 1207 Supreme Court
• of Pakistan in various

Place of service is the Prerogatives of employer.
Government servant was required to serve anywhere
his employer wanted him to serve, it was not a choice 

or prerogative of the employee to claim a right to
serve at a place that he chose to serve.

Similarly in another judgment reported 

It has-been laid down that civil 
at a particular station 

authority, under S 9 of the

as 2004 PLC (CS) 705S.C.
servant could not claim posting 

3n or at the place of his choice. Competent
Punjab civil servant Act 1974 was

one place to other at 
administrative ground.

empowered to transfer any civil servant from 

any time in exigencies of service or on
B. Incorrect. There i 

the appellant. The 

accordance with law in
the iudnmjant nf fho

•s no mala fide on the part of respondents towards 

appellant issued the transferN: notification in 
the public interest and in implementation of

O____
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C. Explained Para-A.

D. Explained Para-A.

E. Incorrect. Th^appellant has been posted as per compliance of the 

Judgement of the Service Tribunal in appeal No. 16579/2020 & 

Others within his cadre as a drug inspector.

F. incorrect. Already explained in Para A.

G. Incorrect. Already replied in Paras above.

H. Para No H of the grounds has referred to case law without giving 

any correlation with the instant case. Jhe Apex Court has held in 

2010 PLC'CS Suprerhe Court 924‘(b) “Every 

on its own peculiar circumstances and facts” hence the referred 

judgment in the para is not applicable to the instant case.

case is to be decided

I. Incorrect. Already replied above.

J. Incorrect. The appellant has been treated as per law, Rules and in

accordance with the Constitution of the Islamic Republic of Pakistan 

1973.

K. The implementation of the Apex court judgement has been validly 

implemented and the transfer of appellant was in accordance to 

Rule (1) & 2 read with schedule-ill of the Khyber Pakhtunkhwa 

Rule of Business 1985 wherein the Secretary Health is the 

competent authority for the posting transfer of BS-17 & 18.

L. incorrect the case law referred in the para has 

the instant case. The Apex Court has 

Supreme Court 924 (b) "Every case is to be decided on its

no relevancy with
held in 2010 PLC CS

own\r
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peculiar circumstances and facts” hence the referred judgment in 

the para is not applicable to the instant case.

M. Already explained in the preceding paras.

N. No commentsiiowever, the replying respondents se^ permission 

of this honorable Court to adduce other grounds during final hearing 

of the case.

Keeping in view the above detailed para wise comments, it is therefore, 

requested that the instant service appeal may please be dismissed with 

heavy cost.

Secretary Health Govt, of Khyber 

Pakhtunkhwa 

Respondent N0-OI&02

Director General Drug Control'& 

Pharmacy Services, Khyber 

Pakhtunkhwa

Respondent No-3



-\L- 1^^DIRE |aTE GENERAL DRUG CONTROL 

HIARMACY SERVICES

t'

i
All corr iDjId be addressed to the Director General Drug Control 5 Pharmacy Services

No. 1231 /DGDCPS/2022DG Phone; ?22824

Email: directoratedcps@gmail.com Dated the Peshawar: 08 / 12 /2022

To

The Secretary to Govt: of Khyber Pakhtunkhwa 
Health Department Peshawar.

SECTION OFFIG^R-IIIAttention:

SUBJECT: DISCIPLINARY ACTION AGAINST MR. ZIA ULLAH PROVINCIAL DRUG 
INSPECTOR fBS-17t BANNU. DIRECTORATE GENERAL DRUG CONTROL AND
PHARMACY SERVICES. KHYBER PAKHTUNKHWA. PESHAWAR.

Dear Sir

Kindly refer to the letter No. SOH-lll/7-262/2022(Drug Inspector), dated 22"^' 
August, 2022 on the subject cited ebove.

MR. ZIA ULLAH PROVINCIAL DRUG INSPECTOR (BS-171 was transferred ■ 

vide No. SOH-ll!/7-262/2022(Drug Inspector), dated 22”^° August, 2022 by the Health 

Department in compliance to the decision/order of Khyber Pakhtunkhwa Service Tribunal in 

service appeal No, 16578/2020 to the post of Provincial Drug Inspector Bannu (Annexure-l).

The Directorate General DC & PS issued vide Letter No/Endorsement No, 917- 

/DGDCPS/2022 dated 2-5-08-2022 to Zia Ullah Provincial Drug Inspector Bannu for 

submission of his Arrival/Deparlure report (Annexure-ll) but he fails do so.

Subsequently, after lapse of two months and eight days, an explanation letter 

vide letter No. 1042-47/DGDCPS dated 31-10-2022 for his not obeying the order of the 

competent authority which tantamount his disobedience in taking the charge of Provincial 

Drug Inspector Bannu (Annexure-Hl) but he again failed to do in stipulated time period.

Furthermore, Vide letter No. 1207-10/DGDCPS/2022 dated 6*^ December, 2022 
(Annexure-IV) was served to the District Heads/incharge Senior Drug Inspector for current 

status of the concerned Drug inspector.

This act of not obeying the orders of the competent authority tantamount dis 

obedience of the Mr. Zia Ullah in respect of Assuming Charge of Provincial Drug Inspector 
Bannu.

In view of the above, it is proposed that disciplinary proceeding under E&D 
Rules 2011 may kindly be initiated against Mr. Zia Ullah Provincial Drug Inspector Bannu.

DIRECTOR GENERAL,
Drug Control & Pharmacy Services, 

(^Khyber Pakhtunkhwa Peshawar.

Copy Forwarded for information to; -
1. PS to Minister Health, Government of Khyber Pakhtunkhwa.
2. PA to Section Officer-ill, Health Department Peshawar.

mailto:directoratedcps@gmail.com
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1. Accoiiutnnt Gcncmi, Khyhcr PnklvL'iinIdnya, Pcslinvyar.
Director Gon.dral, Oroj’ ConlroP.f-j Phnrivincy Seivi.ces, Khybcr 
PnkhLunkhuM^ Peshawnr.
PegisCrar, Khybcr Pakluunkhwa. Scryllce Tribunnl Po.tl^.nwnr.
Medical Superintendent, DliQ HoSpitai, enneerned.:

- Medical Superintendent, Services Ho,s.pital. Pcsh/'iwar.
D),‘ttricl-I-Icnitli Officer concerned, 
in-ciiargo, Dni/jTc.ttinn l.nhorntniy, Peshou'or.
Dislrict AccounLs Officer, concerned, .

2.

3.-
4, .

6.
7.
n.

Copy Forwarded for information to: -
1. PS to Minister Health, Government of Khyber Pakhtunkhwa.
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inspector (OS-1'5), 
District 
Abbotta!)->':i.

ChiefChief Pharmacist 
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Hospital.
Peshaivar._________________
Already unclcr report to DC, DC^ifS on 
proceedlrig under EiiD Rules, P-flll-

?..
Drug I

.ir.eount of di?c;p!'ii,-.ry i
Amin III Maq Senior 

I Drug In.'ipLCtor
3. • I

— I.Againjl; v,-)r.,-irtt

post.
An.ilyst

Drug
Drvig 
(BS-IO). •
Tescin,-; Lsl'oraf.oTy 
jiml Peshawar,

inspector

Senior Pharmaci.ct
(OS-IR). Services 
Hospital.
Peshawar, '_____
Drug inspeeror 
(6S-17'j. Oi>-triCt 
Pcshau’ar._______
Drug In.'ipector 
(aS-17). District
OIr tower.____________________
Already under report to DC. DCe^PS on account of d-sc-phn.ary 
proceedinp under ESiD Rulc.>. 2011.

Hussain'Arif 
An-aiyst RS-IC /

i Again.st the ■/.''CaiU 
no.'-'.

Drug
(CS-:.7), DU----:c' f'ir

Mr.ny.nor Ahmad 
Drug Inspector fi.>-

S.! I

Lpwei'.17 A,ea'nst ri'e ---•''anr 
post-

inspector
Di.strict

Drug
(B^-i7),
Bannu.

Zia UllAh. Drug 
Inspector DS-i7

6.

Muhammad Shoaib 
Drug 

inspector BS-1.7 
'‘Shay.acta Mu-stafa 

Drug

7,
Khan /

Again.St the vac.uit 
post.

inspector
District

Drug
(BS-17).
Karalv.

forWaiting 
posting 
Directorate of 
Drug Control e* 
Pharmacy 
Services. lOiyhcr 
Pakiminidiwa. 
Peshawar,

O.v
atAnwar 

Inspector BS-17
I

•—

-.S'.--

.vticrctno' to Govt of Kiv-'or.
Hcniil* Dr.pKrt-.v.eni;

I- r.-'kilvnnlrii-.'.-.'i

nPFlCE OF THF- ntRECTORATE GENERAL DRUG CONTROL 6. PHARMACY SERVICES
KHYBBR PAKHTUNKHWA PESHAWAR

Dated; 2S ! cT /2022. ^//7. /nGDCPS/2022No

Copy forwarded to:
-191.1. Mr. Syed Muhammad Asad Halimi Chief Drug Inspector (BPS

2. Mr. Tayyab Abbas Chief Drug Inspector (BPS-19).
3. Mr. Arif Hussain Analyst (BPS-18).

Mr. Manzoor Ahmad Drug Inspector (BPS-17).
5.-''Mr. Zia Ullnh Drug inspector (BPS-171.

Mr Shchzada Mustafa Anwar Drug Inspector (BPS-1 n- 
General Khybcr Pahhiunkhwn Peshawar.

\/
4,

6.
7. Aecouniant
8. District Account officer Kohat.
9. District Accouni Officer Lower Dir/ Bannu.
10. District Account officer Karak.

For informntlon and ncccsfary action Please.

i I

to Drug Directorate for record purpose.The above officers are directed to submit Arrival / Departure f

&EPUTY DIRECTO'R 
/Drug Control &. Pharmacy Service 

Khybcr Pakhtunkhwa Pesh awar.

Id

Copy Forwarded for intormaiion lo: -
1 PS to Minister Health, Government of Khyber Pakhtunkhv/a.



* # DIRECTORATE GENERAL DKUb 

& PHARMACY SERVICES

D6 Phone: 492-91-9222824 No._.1042:47--------- u

L,VliJ 1 r\ui^

m:Im V- \

I
¥■ Dated the Peshav^ar; _2X IJgJ2022 _Email: difectoratedcps@gmail.com

To
.

Mr. Syed Muhammad Asad Halimi 
Chief Drug Inspector (BPS-191 
Dara Ismail Khan.

2. Mr, Tayyab Abbas
Chief Drug Inspector (BPS-19) 
Abbottabad.
Mr. Manzoor Ahmad 
Drug Inspector (BPS-17)
Dir Lower.

• 4. Mr, Zia Ullah
Drug Inspector (BPS-17)
Bannu.

1.

EXPLANATIONSubject:
Pakhtunkhwa Health Departmer

2022 and th
Reference Government of Khyber

Notification No. SOH-lII/ 7-262/2022(Drug Inspector) dated 22"'= August
2022 dated 25^ August. 2022 (cotDirectorate Endorsement No.917/DG, DCPS/

enclosed).
transfer order referred abo' 

-12-2021 in servit
Whereas the Competent authority issued your 

in the compliance of Services Tribunal Peshawar judgement dated 06

appeal No. 16578/2020.
the order of the competent authority and yoiWhereas you are not obey

not reached to this Directorate after the lapse of 68.daysarrival/departure report is 
months & 8 days) time Period. It tantamount your disobedience m this regard if n

taking compliance of order of the Government.
hereby called upon to explain that why disciplinao' proceed!,

for not taking the charge 
SOH-IIi/7-262/2022(Dr 

endorsement No.917/DG. DCP

You are
under E&D Rules 2011 are not initiated against you

of the notiHcation No,stipulated period after issuance 
Inspector) dated 22^<^ August, 2022 and Directorate

)2022 dated 25^^ August, 2022.

'>Vdirector GENERAL. 
Drug Control & Pharmacy ervices

Khyber Pakhtunkhwa Peshawar.

Cc:1. District Account Officer, Peshawar, Kohat D.I.Khan, Abbottabad, Dir Lower 

Bs.r\r\u. ^ Health Deoartment with reference
H^aur Department ltt=rkc, SOH-ni/7-262/2022 (Drug Inspector) dated 2

August, 2022.

Copy Forwarded for information to: -
1.’ PS to Minister Health, Government of Khyber Pakhtunkhwa.

mailto:difectoratedcps@gmail.com
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PESHAWAR I-nOH COURT, PESHAWAR 
FORM "A”

FORM OF ORDER SHEET.
SerinI No of
order or 
proceeding

Date of Order 
or Proceeding

Order or other proceedings with Signature of judge 
of parties or counsel where,necessary

1 2 3✓
W.P.No.350a-P/7n9?

28.09.2022.
Present:- Mr.Noor Muhammad Khatlak, 

Advocate for the petitioners.

$ M ATTIQUE SHAH-. Through instant writ

petition, petitioners have approached to this court-

with the following prayer:-

“f. An appropriate writ may kindly 
be Issued to declare die Impugned 
notlfJcadon vide dated 22.08.2022 to 
the extent of the term "Compefenf 
Authority", as Ineffective upon the 
rights of petitioners, without mandate 

law,
unconstitutional.
Invalid, void ab Initio and ultra vires In 
light of the Judgments cited as 2022 
SCMR 439 narrated under the roof of 
grounds.

of Illegal, unlawful,
Impracticable,

i

Further, a writ of mandamus 
may also be kindly Issued directing 
the respondents No.1, 2, 3, (Provincial 
Government) defined under Article 
129 of the Constitution of Islamic 
Republic of Pakistan to act strictly In 
accordance with law while 
communicating the respondent No.05 

bound tor

2. .

keep
noilfylng/publlshlng 
directions confayned In the judgment 
cited as 2022 SCMR 439 under proper 
authority In the official Gazette under 
Sect/on 20-A of Genera! Clauses Act 
to take a legal effect. "

to him
the orders/

2, In essence, the petitioners are aggrieved 

from notification No.SOH-lll/7-262/2022(Drug 

Inspector), issued by respondent No,4 being in 

violation of the judgment of the august Apex !'/

ATTEST 
EXAMINE)/: 

Peshawar High^Ajjrf"

; .
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Court rendered in Province of Sindh and others

Vs. Shahzad Hussain Talpur, reported as (2022

SCMR 439).

3. Heard. Record perused.

4, Perusal of the ibid notification would

reflect that the said notification has been issued

pursuant to the judgment of the 'Khyber

Paklitunkhwa Services Tribunal dated 06.12,2021

in Service .Appeal No.16578/2020. For ready

reference, the said notification is reproduced

below:-

fJOTIFlCATION

SOH-lllf7-262/2022IDruq Inspector): In compliance of the Services 
Tribunal, Peshawar judgment dated 06.12.2021 in Serrice Appeal no. 
16578/2020, and consequent upon the approval of competent 
authority, the posling/lransfer orders of the following Chief Dnjg 
tnspeclor/Dnjg Inspeclors/Drug Analyst ^ Is hereby made with 
Immediate effect.

N*in« of Offlctn 
& PMlgntllon

From To RtniiikiS.
No.

Syod Muhammad 
Aoad Hailml Chief 
Druu Inspeclof 6S-

Chief Drug 
Inapecloi (8S- 
VJ). District
D.l, Khan

1. CNel Pharmacist 
(BP-19), KOA, Kohal

Apamsl the 
vscahl post

19
Drug Against 

vacant post
2. Tayyat) Ahbas Chief Pharmacitt 

(BS-ie). SerMces 
Hospital, Peshawar

Chiol
Inspector (BS- 
19), Dlstrtl 
AbboRabsd

Chlel Drug
lnsp&clorBS-19

Amin ul Heq Sorter 
Drug Inspoclor 
(BS-lfl)

Already under roporl lo OG, DCAPS cm aaouiil of 
Disciplinary procceidlng under E&O Rules, 201t

3.

Against the 
vacant post

Hussain Senior Pharmadst 
(B5-ie), Sartfces 
Hospital, Peshawar

Drug Analyst
(BS-lfl), Drug
Testing
Laboratory
(DTL),
Peshawar

4. Aril
Analyst BS-18

I

Drug Inspoclor (BS- 
17) OlstfIcI Peshawar

Drug Inspector 
(3S-17) Dlstflcl 
OIr Lower

Against Ihe 
vrtcani posl

5, Manioor Ahmad 
Drug Inspector BS- r
17

Dnjg Inspector (8S- 
17) District OIr Lower

Drug Inspector 
(aS-17) District 
Dannu

Against iho 
vacant posl

6. Zla Uyah Drug 
Inspector OS-17

i

Already urxler report lo OG, DC&PS on account cl 
Oteclpllnary proceeding urtder E&D Rules. 2011

Muhammad 
Shoalb Khan Drug 
Inspector 8S-17

7

S. Shaluade Mustala 
Anwar Drug 
Inspector BS-17

Walling lor posting at 
Directorate of Drug 
Control & Pharmacy 
Services, Khyber 
Pakhlunkhwa, 
Peshawar_________

Drug Inspector 
(BS-17) Olstitot 
Ksrak

Against Ihe 
vacant posl

/
-sd-

atte4^d
EXAMIW^

1 CourtPeshawar
f
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Secretary to Govt, of Khyber 
Pakhtunkhwa Health Department.

Ibid notifiCcftiori clearly reflects that the

same is based upon the judgment of the Service

Tribunal dated 06.12.2021 passed in Service

Appeal No.16578/2020 of the petitioners. In f&ct

the petitioners through instant writ petition under

the guise of the ibid judgment of the august Apex

Court, seek setting aside of the said notification

being violative of the ibid judgment of the august

Apex Court.

The matter of the impugned notification

revolves around the posting/ transfers of the

petitioners which squarely falls within the terms

and; condition of the sen/ice of itie petitioners

provided by Chapter II of the Civil Servants Act.

197.3, which are indeed amenable to t.he

jurisdiction of the Khyber Pakhtunkhwa Service 

Tribunal provided by section 4 of the Service 

Tribunal Act. 1974, The jurisdiction of this court in 

such matter is explicitly barred under the 

provisions of Article 212 (2) of the Constitution. 

Miss Rukhsana IJaz Vs. Secretary, Education, 

Punjab & others (1997 SCMR 167), Ayyai

;

Anjum Vs. ■ Govt: of Punjab, Housing & 

Deparfmonf throughPhysical Planning 

Secretary and others (1997 SCMR 169), 

Raflque Ahmad Chaudhry Vs. Ahmad Nawaz

Malik & others (1997 SCMR 170). Secretary 

Education NWFP. Peshawar and 2 others Vis.

•V
ATTES 

examin^
Peshawar Higl(iJ ■url
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Mustamlr Khan <S others (2005 SCMR 17) and 

Pear Muhammad Vs. Govt: of Baluchistan 

through Chief Secretary & others (2007 SCMP

54).

5. The ibid view of the august Apex Court 

has further been affirmed in recant judgment 

rendered by the august Apex Court in Chief

✓

Secretary, Govt: of Punjab Lahore and others

Vs. M/s Shamlm Usman's reported in (2021

SCMR 1300). the relevant portion of the ibid

judgment is reproduced below:-

"Tho High Court had no Jurisdiction to 
entertain any proceedings In respect of 
terms and conditions of service of a 
civil servant which could be 
adjudicated upon by the Service 
Tribunal. The High Court as a 
constitutional court should always bo 
mindful of the Jurisdictional exclusion ■ 
contained under Article 212 of the 
Constitution. Any transgression of 
such constitutional limitation would 
render the order of the High Court void 
and Illegal."

Coming to the contention of the learned

counsel for the petitioners that the impugned

notification is liable to be set aside being In 

violation of the judgment of the august Apex

Court reported in the case of Province of Sindh

Vs. Shehzad Hussain Talpur (2022 SCMR 439),

the relevant portion of the ibid judgment isATT IE
ex;

Peshawi r Mfqli Court reproduced below;-

"15. Whenever the Constitution 
grants power to an Individual It 
mentions the persorj’s posllfon/ 
designation, for Instance 
President, the Prime Minister, the 
Chief Justice, the Governor, et cetera. 
The same also holds true with regard 
to Federal and provincial laws.

the

/
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Including tho cited laws and to the 
governments' rules of business. It Is 
an Individual who holds a particular 
position and by virtue of such 
position exercises power. Merely 
mentioning the competent authority 
without disclosing the designation 
and name of the 
supposed to

person who "Is 
be the competent 

authority Is utterly meaningless. Non
disclosure serves to obfuscate and 
enables Illegalities to be committed. 
In this case the Secretary 
authorized to appoint the respondent 
but managed to do so by donning the 
competent authority cloak. We are not 
at all persuaded by tho contention of 
the respondent's counsel that the 
respondent should not be penalized 
for the Illegalities committed by the 
department The respondent 
Illegally selected and appointed by 
the Secretary 
selection/appointment 
sustainable nor Is It such a minor 
transgression that It 
condoned.

was not

was

and his
Is not

could he

16. We may also observe that the 
of vague and Imprecise language, 

such as, the competent authority, in 
legal matters Is an anathema and 
oftentimes 
disputes,

use

results In 
which

avoidable
unnecessarily 

consume time and public resources. 
Tho use of accurate and precise 
language helps avoid disputes. Using 
the term the competent authority but 
without disclosing such person's 
designation and name Is against 
public policy and also against tho 
public- Interest since It facilitates 
Illegalities to be committed and 

those committing them. 
Every functionary of the government, 
and everyone else paid out of the 
public exchequer, serves the people 
of Pakistan; positions of trust cannot 
be misused to appoint one's 
to Illegally exercise power.

protects

c: -\.A TTe^ 
^ EXAMIN 
Pt’Shawar Hil

own or

r
Ml Courl For the reasons mentioned 

above, this petition Is converted Into 
an appeal and allowed and tho 
Impugned Judgment of the Tribunal Is 
set aside. We are also convinced that 
there Is a need to pul a stop to the 
use of the Illusive and elusive term - 

competent authority without 
disclosure of the 
authority's designation and 
Therefore, the governments of Sindh 
(petitioner No. 1), Balochlslan. 
Khyber Pakhtunkhwa. Punlab. the

17.

the
competent

name.

/
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Government of Pakistan, Registrars 
of ihe Supreme Court and all High 
Courts, and through the Registrars of 
the High Courts all District and 
Sessions courts, are required to 
Issue requisite orders/direcllons that 
they . and their respective 
functionaries, seml^government and 
statutory organizations whenever 
issuing notifications, orders, office 
memorandums. Instructions, letters 
and other communications must 
disclose the designation and the 
name of the person Issuing the same 
to ensure (hat It Is by one who Is 
legally authorized to do so. and which 
will ensure (hat such person remains 
accountable. Copies of this Judgment 
ho sent to the Secretary, 
Establishment Division, Government 
of Pakistan, to the Chief Secro(ar/es 
of the provinces, to the head of 'the 
Islamabad Capital Territory, 
Registrars of the Supreme Court and 
all High Courts who are directed to 
Issue requisite orders/ directions and 
to publish the same In their 
respective gazettes or ask the 
concerned government to do so.' 
Compliance report be submitted for 
our consideration In chamber by or 
before 1 March 2022."

Pursuant to the above judgment of the

august Apex Court the worthy Chief Secretary. 

Government of Khyber Pakhtunkhwa has issued

a notification No.SO(Lit-1)E&AD/1-1/2020 dated

14,02.2022 vide which compliance of the ibid

judgment was sought In letter and spirit in future.

However, due to the reasons best known to the

respondents at the time of issuance of the

impugned notification the ibid judgment of the

august Apex Court was not complied with in letter

and; spirit.

Under the provisions of Article 189 of the

Constitution the decisions of (he Supreme Court

are binding on all other courts. For readyA

atti^V
E,

Hiyh Cgurt



7

reference the same is reproduced below:-

"Any decision of tJie Supreme Court 
shall, to the extent that It decides u 
question of law which Is based upon or 
enunciates a principle of law, Is binding 
on all other courts In Pakistan.”

Given that the decisions of the SupremeV

Court are binding upon all the stakeholders and;

as earlier discussed the Government of Khyber 

Pakhtunkhwa has already Issued a notification 

qua the compliance of the ibid judgment of the 

august Apex Court |n letter and: spirit, however, 

mere non-compliance of the ibid judgment of the 

august Apex- Court would not confer jurisdiction 

upon this cou'rt in a matter wtiich .is squarely 

arising out of the terms and; conditions of the 

service • of a civil servant. Undeniably the 

decisions of the august Apex Court are binding on 

each and; every organ of the state by virtue of the 

provisions of Articles 189 and; 190 of the 

Constitution. It is well settled that a question of 

law, pronounced or declared by august Apex 

Court in terms of Article 109 of the Constitution 

has binding effect on all functionaries both 

executive and; the judicial authorities. The 

superior courts, tribunals have obligation to 

implement and; adhere to the judgment of,the 

Supreme Court rendered. MoiiM Abdul Qadir & 

others Vs. Moulvl Abdul Wassay and others

(2010 SCMR 1877).

In view .thereof the worthy Service6,

examiwer/
■ Peshawar HVgtv-Courl
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Tribunal Khyber Pakhtunkhwa is very much

clothed with the jurisdiction and; authority to

implement the ibid decision of the august Apex

Court in terms of Articles 189 and; 190 of the

Constitution and: petitioners can validly agitate ,

the same before the worthy Service Tribunal if

they so wish and; desire.

For what has been discussed above, this7.

petition, being bereft of any merit, is Hereby 

dismissed in limine. However, respondents are 

directed to implement and; enforce the ibid 

judgment of august Apex Court in its'letter and; 

spirit. Copy of instant judgment be sent to the 

worthy Chief Secretary for compliance.

s

JUDGE

'JUDGEAnnounced.
Dt.28.Q9.2022.

)10.I'.vc.' ..__-f\ '11.;
■\.

....... .....
0 7 A/OV 2Q22
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31" Oct, 2022
1-earncd for *hc pciitioncr prcscni. Mr, Kabirullali 

uloin«wiih Mr, Saruillah, I'ocal Person forKhan. Addl;

respondents present.

nus single order shall also dispose of executions 
petitions No. 171/2022 titled "Syed Mohammad Asad 
Halimi-vs-Healih Department”, No. 172/2022 tilled 
■‘Muliammad Arif Hussain*vs- Health Department”, No. 
2i<^?2022 tilled "Tnyyab Abbas*vs-Health Department”, No. 
533/2022 titled “Zia Ullah-vs-Hcalth Department". No. 
534/2022 titled “Manzoor Ahmad-vs-Heallh Department". 
No. 535/2022 titled " Shoaib Khan-vs-Healih Department , 
No. 536/2022 titled "Gohar Ali-vs-Hcallh Department” as all 

regarding execution of the judgment dated 06.12.2021, 
passed in the appeals of the petitioners in all the petitions. 

THe relief granted in the judgment

arc

as under:-was

I,,., P.ne n.....-,
nraver; irr acctpled

pr»ycd ror cpnssaasiiWtMJaMS^^ 

.f.. ,l.n anncllants irmiUMLjnit

p.rL. are lert.to hfar Ihcir own
to record niiim alter .

ins,animaltcr the prayer of.he p^ilioncr Amin
In the 

U1 Haq was as undcr:-
3.

nf this ffppenl Ihg
n/; in iniO may

|ti> Mtent o_f
Undlv be

uThflt on fteeeptflnce.

.ii-Aftgd not (n P). D^lHct
the

also be

•■I'r’i I^STED

>”NrR 
‘.’'•’■'itMiw* 
I' lilltllul

Ntt, i,,.jLfr 
Ni-« , is-,. •

**•
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4.- Silililarly in ihc appeal of ihc pciilioncr in cxcculion 
peiilion No. 171/2022 tilled "Syed Muhammad Asad Halimi' 
vs-Hcalih Department” his prayer was as under;*

“On acccntancc of this anneal the rcsnniidents
may ttitnllv he directed to nass an order In
favor of the nnnellant in the fnllftwlng tcrms>

i. Declare that the imniigned iiatificatlon No. 
SOH.tll/7.2f.2/2Q20 dated 30'" Anrit- 2020_ii 
%'oid nb Initio. Therefore, the rcsnondcitrs may
kindly be directed to withdraw tl'» Impugned
nntincation.

ii. The he done i" a rational
(he lawSf theinuiuier as ncr .

aonellatit is redressed & to—g£f .jlp
cQiistitntionnl rights thr"»r*' 1**** Hon’bie
Scr\'icf TrihunnI.
That (he nnnellant order of illegal ex-cadi£

Lt.»riY revoked niijf
Hi.

transfer/posting niav 
continue his services In his own cadre i.c, Driij;
liisneclor. ,

iv. Cratif any other relief which is dcemejl 
..nnronrifUe bv this Hnn»ble Service Tribunal
ill the circiinisfances of the cascZ

In appeal of the petitioner in execution petition No.
“Muhammad Arif Hussain-vs*Health

5.
172/2022 tilled 

Department” his prayer was as under:-

_________ acccntancc of this anneal the
imni»»ncd notification dated 06.10.2020 may

kindly he set aside to the extent gf
flpnelhxit and private respondent No.S and Jlie
respondents mav kindly be directed not Jo
transfer the anpclkmt from the post of Drug
Analyst fBS.lSk Drug testing laboratory,
Peshawar. Anv other remedy which thi.s

• Hiimist Tribunal deems fit that may also'be
awarded in favour of the anoellant”.

“that on

very

6. <In appeal of the petitioner in execution petition No. 
236/2022 titled “Tayyab Abbas-vs-Hca!th Department”'his , 

prayer was as under:-

I/'
“On ncccnfancc of this anneal the respondents 
may kindly be directed to pass an order in ^^^'^CSTED 
favor of the apoeilant in the following (ermsi-

Scanned with CamScanner
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4. Similarly In ihc appeal of ilic pciilloncr In execution 
petition No. 171/2022 titled "Syed Mohammad Asad Halimi- 
vs-Mcalih Department” his prayer was as under:-

**On acceptance of this anneal the rcsnotidenlj
may kindly be directed to nass a» order In
favor of the nnncllant in (lie fnllnwtiig termss

I. Declare that the imnuptied notification Not 
SOH.IH/7.2f.2/2020 dated 30"' Anfil. 2020_Ji
void ab initio. Therefore, the resnotuicnts maj;
kindly be directed to withdraw th» impugned
noftficatioM.

ii. The nosting/trnnsfer he done in a
file nrevnilinp Iflws. the

rational
niiiimcr as ncr 
nonellatit is redressed & to—g£!—il^
constifnfionni rights tliroitfh ^hfs Hon*_blc
Ser\’icf Tribunal,
That the annellant order of illegal ey-cadrg

kindly r«^vQked and
ill.

transfer/nosting niav
continue his services in his own cadre i.e, Drug
Inspector.

iv. Grant anv .
appropriate bv this Hon’bic Service TribmiaJ
in ti.e rimmistances of the casc^

other relief which is deemed

. In appeal of the petitioner in execution petition No.
“Muhammad Arif Hussain-vs-Health

5.
172/2022 titled 

Department” his prayer was as under;-

“thflt on acceptance of this anneal the
imntif;ned nollfication dated Q6.lfl.2020 may

kindly he set aside to the extent of
annellsttit and nrivatc respondent No.S and the
rcsDotidciits may kittdiv be directed not to
transfer the appellant from the post of Drug
Analyst fBS-181. Drug testing laboratory,
Peshawnr. Anv other remedy which this
MiiLMist Tribunal deems fit that may also, be
awarded in favour of llieannellanl”.

very

6. In appeal of the petitioner in execution petition No. 
236/2022 titled “Tayyab Abbas-vs-Hcalth Department" his . 

prayer was as under:-

**On flcccntancc of this anneal the respondents
may kindly be directed to nass an order in
favor of the aopellatit in the following lenns;-

''tticsted

Scanned with CamScanner
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Hgshawar
■Aliy nHiA>

d»m.
jcnicdv wliiyh tt.;^

■fit tlin> may ahn h<
aaardedjn favnr r>r.h. ai)ncllfliu*\

9. Jil appeal of the petitioner in execution petition No. 
535/2022 titled "Shoaib Khan-vs-Heallh Department", his 
prayer as under:
✓

“That on ncccDtancc of this appeal the

Lmnuened notification dated 06.10-2020 may

very kindly be set aside to tlic extent of

annclinnt and the resnondents inav kindly be

directed not to transfer the annellant from_the

post of Drug Inspector tBS»l7), District

Mardan. Anv other remedy which this august

Tribunal dgems fit that mav also he awarded

In favor of the appellant".

In appeal of the petitioner in execution petition No. 
536/2022 titled “Gohar Ali-vs-Healtli Department” his prayed 

as under:

10.

nf this anneal the‘♦That 0" acceptance

i^»...ned notifica*^- 11.01.2021 may

Linrllv he set aside *n the extent _of 
pp.ii.«t and r«nondcnts may kindly be

Hirpftpri not tft transfer th*- appellant from the

p:,> nruP Insr-*- Swat
which this aur^usl Tribun_ai

fif may he awarded in favor^

very

a

Anv other.
deems

the gppellant*\

prayer in the instant petition is to initiate contempt 
, implement the judgment of this Tribunal 

connected execution petitions.No. 171/2022,
to implement the

II. The 
proceedings and to 

while in the 
■ 172/2022 and 236/2022, 

judgment in letter & spirit.

ythe prayers are

Scanned with CamScanner
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12. during tlic pendency of Ihc above petitions, 
re.spondcnis. in compliance with the judgment dated 
06.12.2021. in Serx’icc Appeol No.16578/2020, produced a

copy ofNolillcation No.SOH-ni/7-262/2022(l)nig Inspector) 
dated 22.08.2022, vide which the petitioners were dealt with 
in the following manner:-

RemarksNaoi^'of Officers & 
Designation

ToS.No From
Against the 
vacant post

Chief Drug 
Inspector
(BS-t9), 
District 
nr. Khan . 
Chief Drug 
Inspector
{BS-19).
District
Abbottabad

Chief
Pharmacist
(BS.I9). 
KDA. Kohat

Syed Muhammad Asad 
Halinii Chief Drug Inspector 
BS-19

1.

Against the 
vacant post.Chief

Pharmacist
(BS.19)
Services
Hospital
Peshawar

Tayyab Abbas Chief Drug
Inspector BS-19

2.

5doS:&ps on 
underproceoding

pxr n Rules. 20IJ
Amin urHaq Senior Drug
Inspector (BS-18)

ArifHussain Analyst (BS-18)

3.
Against the 
vacant post.Drug Analyst 

(BS-18).
Drug Testing 
Laboratory 
(DTD, 
pgshawar. . 
Drug 
Inspector 
(BS-n), 
District 17. 
District, Dir 
Lower.
Drug 
Inspector 
(BS.17) 
District 
Bunnu

Senior
Pharmacist
(BS-18).
Services
Hospital.
Ppshaw'ar
Drug
Inspector
(BS-17),
District
Peshawar

4.

Against the 
vacant postDrugAhmad,

iCe^r (BS-17)5.

Against the 
vacant postDrug

Inspector 
(BS-17)
District Dir,
1

run!
P^n Rules, 20 LL—:—
Waiting fof 
posting at
Directorate
of
Control 
Pharmac

ector BS-ziTunahDrug Insp
6.

17

underShoaib KhanMuhammad 
Drug Inspector (BS-17)7. theAgainst

vacant post.AnwarMustafa 
BS-17

Inspector
(BS-17)
District
Karak

Shazada
Drug Inspector8.

& (
attested

Urn\f'H
y. • I. I' I c I«. I,
'* /fit'ff. ii
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risr

Services,
Kliybcr 
Hakhlunkhw 
a. I’eshawar

13. The abov< pelitions were lakcn up for decision on 

1^09.2022 whei the learned counsel for the petitioners 

informed the Tribunal that he had filed four (4) more

execution petitions on 14.09.2022, so it was deemed 

appropriate that let all the petitions be decided together and, 

therefore, the above petitions were adjourned for 31.10.2022 

for decision of the same.

instituted execution petitions 

535,/2022 and 536/2022, the

14. In the newly

No.533/2022. 534/2022. 

pelitioners lha, the iWrmrnf rnyhl hr implemenledjn

hmr m,dsrri, without waslmr the precious time of the

n, wril unnece.mn’ ram* of liligaljm.

„ ii, however, u,*ed io paragraph 6 of all the newly filed

execution petitions »*/./ rte mmndeniMcpnrmeni fubmjiied

nn 22.08.2fi^^ which wasrnnipliar^’’ nnti/iealiOtl
thfi iudf^en! whereas properf^lly in denancs.

r.u. as bv ihe Tribunal wgsjoMnmliance Q.
h/j^ically appeals were acceptedmnde and fojL 

pt prayed for.

of the learned counsel for the 

all the appeals with their respective

prayers were accepted es prayed for. therefore. Ihe petitioners Ay-psTEn

j5. The main stress 

was that aspetitioners

•''.atiitj
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ru
could uol be Jronsferred from llic sljilions they were already 

posted.

16. It is cardinal principle that while judging the tnicniion 

of a document, the construction of the document has 

and for the purpose not any portion but the whole/cniir

to be

seen
docunieiil has to be seen. Keeping in view the abo

is worth10 of the judgmentprinciple, paragraph

reproduction, which reads as under;

•'10. From the divergent .
parties particularly discussed ei 
before the main question v^anung termination is.
transfer of the holders of the post J
Drug Inspector/Analyst on 
Pharmacist is reasonably doable.

17. The rest
of the judgment haveof the paragraphs

formulatedand the only 

in detail and the finding was 

very clearly speaks that the

the above, oneanswered

lion/point for determinationques
in negative, which by all means

theTnbwtalJMbefore..issue

^ransferMMbS^ 

gndpfPl!Pr'”°<^ — 

in negative. Thus by 
inferred from .he jodgmert .ha. i. also in.ended no. to .ransfer

to another. True that all the

m.« ofDn!Z.Lnrptclor/4l!SlM 

no s.re.ch of imaglnmion i. could be

V.the petitioners from one station
with their respective prayers were accepted as prayed

appeals
for bu. wiU. specific and qui.e clear rcsullan. consequence of

and not transferring thesetting aside the impugned order 

appellant from fi.e pos. of DRU£WSPECIOR or DRUG.
^•^TED

I,.
tfl-i.

Scanned with CamScanner
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7^

ofter ac 

3bovc

as the ^sc may be. This condition of the order,
i

c appeals, has rwiriclcd the relief to the 

only i.c. (be Drug Inspectors should remain

ccpiance ofth

posted as D™8'Inspectors while Dnig Analyst should remain 

pos^d as such etc and none of the two or of any other 

category could be given posting against any other category. 

Therefore, this Tribunal, while executing the judgment and

sitting as executing court, cannot extend the relief by giving 

that any other meaning or import, especially, to extract the 

meaning that the petitioners could not be transferred from the
f

stations they are already posted.

18. There is no denying the fact that the executing court 

go beyond the terms of the dccrce/order/judgmcnt it 

stands for and it cannot modify these terms or deviate from 

them in exercise of its power of execution rather It has to 

exccute/implement tlie judgment/decree/order strictly in the 

terms of the same.

cannot

19. In the above state of affairs when we sec the

notification dated 22.08.2022,issued in compliance of the

Judgment, it appears that the judgment had been implemented

in its letter and spirit and we cannot allow anybody to exploit

the terms by making self-beneficial interpretation and to get

any relief which was not granted in the judgment. Therefore,

the contention of the petitioners that they could not be *

transferred from the stations they were previously posted, is 
\

not well founded.
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as
20.

was ais°^»bnhcpc,i,i
oners Amin ulHaq and 

of compliance of judgment,
Muliai

' tile de
any posting because of some 

y proceedings, It is in tliis regards observed that in 

Ppcats of (he above two petitioners there is no mention of

^‘sciplinar

✓
'lie disciplinary proceedings nor die same were discussed 

‘in}'\vhcrc in the judgment. Therefore, the Tribunal, in the 

respective execution petitions of the petitioners.- cannot direct 

the deparlmem not to take any disciplinary action against 

them. Needless to say that the above named wo peUtioners 

have every right to separately challenge the disciplinary 

proceedings, which they might have and if they did not already 

challenge those. In case they challenge the same now, those 

uoald definitely have to be decided subject to all limitations

nnd restrictions and in accordance with law-, ^ tW -

i. Pronounced in open court in Peshmvar and given 
hand and seal of the Tribunal on this 3f' day of

2t
under my 
October. 2022.

(Kalini Arshad Khan) 
Chairman

Ccrrifipftj. It're wpj

"r \::L
Kh>l-,va.

Pafenn*rc.wtih-l'. y.
MiinihiT ofVr‘ni'<!i—i.Cf£jJ2_

Copying: I Vr.

, r.u__

^ ihu I.;.
2

■ t’.'
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BF.FQRE THE mTBER PAIfflTUNKHWA SF;RVI(.^F

TRJ'BIJNAL.PE'&HAWAR.

/•1
Appeal No. 1:6578/2020

. I

l l.G'.l ,202.1Date ol'Institution' \,
\✓

DateofDecision ■ ... 06.1'2.202l ;

Mr. Manzopr .Ahmad, Drti.g Inspector (BPS-l;'?) District Peshawar, under 
Transfer to the post,of Pharmacist'(B'PS'/r7)i.DH'Q Pfosjuital KDA Koliat,

' ; .....,.',(Appeldant)'

AEESUSfT ■
f

The Chief Secretary,, KJiyber'Pal^'tuiikliwa . Peshawaf,,and: two othei'
...(Respondents)

Present.
■ . -For appellant,'Mr. Noor Muhammad,, . 

Advocate.

, Mr. Muhamrri'ad Ad-eel'©iitt:, 
Addl: Advocate/Generaf ' '.poiTespondents,

■r-- MR. AEMAB( Sm.TA:NAA 
MR. SA■IhAddr'tJD^Dt^ifi■'

-N" CHAIRMAN 
T'..,-,;.;''’ MEMBER^;)

.TXJlJGMiENPf.'"

AHMAD; the ■ appeal' desciibed

above, in thev heading and-'eighf ■, otKef '-aFpeals- bearing No. 10301/2020, 

10535/2020, ' ^579/2020;' . 1658O;/202O„:; ■■ 923/2021, 

4821-2021,5187/2021, the appellants ,have invoked the Jurisdiction of i.iu

1559C021,

Page 1 of 12
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so

1 Ini'from' the post of Drug In^peclur^ 

Vimlyst to the post of Pharmacists with the prayer copied herein beli

"On acceptance of this appeal the impugned NotificuUon
06.i0.m0,may.very kittdiy besePasitlePodhe extent of appellant

kindly, be directed, not to transfer the

the post of Drug Inspector (BPS-I7)

Any other reniedy which tliis august 

ay also be awarded infavourrofthe appellant.'

Tribunal to challtnge their iransters
iW ' -

/
dated

and the respondents may 

appellant from 

Peshawar.

■fit (hat m

, District

Trihunai deems

cl'-p'diisppse'Of nil the 09 appeals 

qpestl'ons of facts and law are

in
Thi’S single.judgment shall 

one place as in all of them epmmon-

stan2.

involved',
given by'the..appellant in Memo, of Appeal

The' factual account as3.
The appellants inedited ' fon the puFpose.'.-oT';thlsu jqdgrne^^^has been

10S35/2020 16579/2020,1 6578/202-6v ■, .hO3:OT/-2O-20=, 

li65SO/202:0''9237202ljph&5S5P?^^:

Appeals No.
i;.‘S2it/i3Zfe.5r8Pf2'02I, are holders ol'

ice f6‘their appointhient made on the
l.he post- of Drug InspectdiDnipursuari’c

1.6S80/2020 is holderi^ppeBhht;ih' •Appdaf No,.said post- in .due''prGces.s;nA

from thei.r;respeaiye.postsrheUSy:theAin:tlie relevant cadre to the post

Of Pharmacist,

■ chafleiiSeS'ibkUttol/dorD^lf^^
authority bur theyi reoaAed mo ibskonse'Atheir'departmental appeals 

Consequently, they have preferred theimaervice appeals respective

have

as

b-r-ivs,.;/

Page 2'Of 12
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»

lumeraled herein above, for.,judici'af. review- o-I'the ini]:Lii:!.ned irni'-Nlf-i 

-orders, thVcopies otlhe .appointmen-t 'ordefS'.: ^ appell'ams, Iasi uanslei 

order within ■■'cadre and of impugned'order'followed by ihe uupic_s i^f 

departmental appeals are available bn record as cuinexed with ihcii 

__^j^espective Memorandum of Appeals, The appellants have disputed the 

transfer as made vide impugned order; bn. the. gi'OLind that in terms of 

service rules for them,■, their.' appointriient, promotion and tivinsfer 

governed'by noti'ficatidn da-ted''09.:04;:'2D06;ofth''e-Government of Khyb 

■ PakJitunkirwa. HeamhDbpa'rChient; quit^'dimpehtl^- fiiom. the Phannaci'Sts 

Co.py ..of-the said '.hbhfication ’asv-anhex'ed''with the appeal 

available on file. The appellants amongst-'bthei:--grounds have urged that 

the ii'npugned notification’of their.transfer.-'isra'gainst law, facts, norms of

ei

IS •

er

The is also

natural j,ustice:.:and.ma'teri'ap0ndebprd'.:ah'd%e,j;ng;'no.h;t'ein'n'bl'e' i's.-,lk'ib]e to be
' •

y ' ■■ set aside-t-o.ihe -exfentdf':appe:jfants--ah.dpprPvdl;e;^ and that the

j, ,’,-appell-anfs.,-.,w.ere::,- not :tfea'tedfi;-byj''':.the;:-Tesp^)n'cibdt^^ in-'accord'ance with 

iaw/rdleS..roh'the;;s4ybPt:'iifjLifctAtibl;® 25 of the

Conslituhbh'-dJ;Tslarnic^^Rbpubltc/df Pakistan; 197?! ’ ■■ '

,'u
4. On. notice 'Of'appealy^t-he .respondents' turned'.up, joined tlie

ies stating

.thepeiU’.-thaP'tB'emppelii'^t-sdiayd;:gb,t'mp';, action-of loc.us standi;

that the appeals-are against the prevailing:-law. and rules and 

maintainable .im present form-..-.They with-.;;several factual andJegal

... .
■' P^’^^^'^tlings.'fandy.cpntpSted'the/appeal':-by -filing;- ■written' I'epl

are not

VrrrsilPt)
/

Page 3 of i'2
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A3'
objecuon,s subi.niucd that the appeals'having.■ been filed \virj-| 

intentions are liable-to be disrhissed as the-impLigned' liansf-er 

has been issued in accordance with Sectiorid'O of Khyher Pakhti.iihliw„ 

Civil Sein/ants.Act, 1973.

We have heard the 

The

arguments and.perused the record, 

arguments'of the parties revolve ,around' their submission m 

writing made, in Memorandum, of appeal and" written reply respcciivelv

and discussed herein.above,

d.

7, Learned counsel for the-''appedahfLas'argued' that tile impugned

notification 'dated'06/1 0/2020 :is";:agamsf foe 'law, facts,, norms of natural 

justice and materials on ch&record'; fliaf the'-^pcdant lias not been, treated 

by the respondentsd'n:aocordaiTee.,with:!4w''and';&ies':on the subject and 

such tbe;respondents: hasw,fo.l:ated'Articfc4fan:#'25'Of the Consfiliiiion 

■ Pakistan;', that, 'the :impu.gn'e,d'',n.oti'Fi.cati'bn''-foat^^ '06/1'0/202Q

No,..2 in. arbi-iraiy'apdImalaf cle 

f^^^tenabfo'and'Ifobreho Bd set-aside;'thafthed^^ dated

06/1-0/2020: is based on disefimipationi fayoritism-and nepotism and 

• not tenable in 'hH

as

i'l

has been

mannei-; licnce.

IS

P6/I'0/202&'.has^nei'thhrbeemip;dhe';'besf:m^^^ publ

in exigencies of service; that''th.roug.h'.^impugned ' nolificatiun, 

appellants has been transferred

n dated

ic service la

IliC

against die. wrong cadre/post; t!uv

\

AyTL.f'f

fV.
n . ,
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-14
ilirough'impugned niotificaliion-i'S violation of cla'iise-l and IV (.f ilu- 

iranstoi'/posting policy oftlie Govemimenl ofKhyber Pakhtunkliw;,

Learned' AAG on behalf of respondents rebutted the arguinems 

advanced by learned counsel foF'the-appelfants and has argued liiar the 

appellants-are employees oLHeal'lh-JD'epaFtments. selected through Public 

Service Commissions of ICiiyber Pakhtuh'lchwa-but their iDerformance 

questionable on the basis of.their mpnthjyaprp'gress. reports compiled

I
8,

IS

on

the basis -of,-s'et' ' viindicatdts^.Lelidesha^^^^^ -faeing:'-; inquiries'; that tlie
p" Cv"''.'aVC;,

appellants'-have aiready-compIeted'theirtno'Frna'Pfenure of two years and it

is the- di'screti'On. of'the -cora'petent 'autli'ciV-itiy'doy'transfer a ci-vi! servant at 

anytime even outside. of-th;e',.proyinc'e;:, ihq’L-no--terms; and coivtlitions of 

their■sciViee.ihave:-:bein..;yio]atdd:i;ithaLtfem^pugihed'-'n0tvfi is based

on law, Rules and\princtp.les:hofmatuFal|,usfip^''th:at''thei-e' is no inalafide
■'u. :

on the- part.;o,f resporidentsi^tbyifaigs;thp;app^|il£ihts;'that'',tha application
........... . "']•>: '1

transfeiT,ed;rin '.aGGqfd'arice-'wfthVlbw,.md:the-'-:puli)fic' 'mtei-es-t;,. that it is the

fl-tnesy^of ;tiiings;:„tdrposf -a- ogtj't,|)!2i^sQfic’ai,-^VighPpiace do achreve good 

governaneedahd'i'dQiiphihadce'^^jiniiliiieds'efvibeirtldiive^^ the appellants

are
' I*

ha-ve'b'e.en-yr;a-ns'feffed>'y/i;t-bi'aiflveiL..ba|F&.-\yii.i|5^^ even
.

if they have'-beenfi'ansferred- in ex-eadfeyfKe is'ame'-i’s' also covej-ed under

the second- proviso-of Act; that the'noti'-ficatidndssued-'afte]' observance ol

, ' a-llrelevant raies/policy.

A'n^r";ftyT'.n

VM. V V •

Page 5 of :r2
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^IS
y. For any reason but ^ as matter, of ■ fact, tlic posts held by• f tile

appellants 'as-Drug InspecEQror Di;Lig:«-ialyst. as the case may be

gor vacated-by transtbr of'the'.appellants-and. tilled by 

individuals from the cadre of pharmacists.,The appejianis inconsequence 

^^P-their .transfer have been posted-'against non^cadre posts. The 

.. defense .-of die respondents.- lies [

, were-./ ■

posting of ihc

mam

their reply (o ]:)ara-ij of the 

.memorandum Qf appeal; dt has;been;.stated:Ude„paral4 of appeal that by 

•the' service' rufes.' dated’ O^/O^feb'Od

m

tli'e;, cadre of the appellants 

completely different from that :pf.serviee:rd-lb .assigned for .pharmacists 

The reply of the respondents:fo;.saidapat]ad5fodHj'edfo^

IS

"The Service Kvles:hclbfe0i "idpffSairvrphrlhof'assigi

cadre but it ■cpecifieeethe methcM-.oJirecrm^^ and promotion

P>'°^P<^VtC’yvhi€Hisiomerwj:seproleSfm^erdhem

Although branifirhs-nhtiaipumsKmghhhufrtoim^ such like people ' 

punctuah subsiervienftp'iheipubtic and 'to- overcome the def,

Tineni !o a

cieiicy

°f'^P>P’'>rpfrhgrdiv^in^.^0

°PPb^‘:;lTPping,spme:b^ciffua(i^^ 

through- -Phiblic^Service ^mmissioh-.

■stagnahey in (he cadre. By doing 

analyst ai DTL (wBo gne.dte cadry-qf tHe-m^to 05 persons) 

tramjerrod making them liable to-workimPospital- under the close

• i
M'eresmerged lo obviaie 'he

any drug inspectorSo or an

can be

Page 6.of-12-
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supervision of hospital aclmlmsfratwn:'anc\ ylce versh. 'li'iO.Nt: \i' 

'(ransfen-edfrom hospital to work in theJicUl us drup inspcdo} 

are tremendousiy working, removing 

highlighting a lot of - malpractices-' previously done by iheir

predecessor who .have beeh yacked frdm^fi'eld duty. In other simtltn

1

/
! are

4
I ,

an dliu!/U'no>: S'-the

the dryg inspectors' who .aren.:Sacked are under probe at 

Provincial Inspection.Tedm and:other\for.d'\

P"rom th'c ciWergenl pleadings b.f parties particularly discussed 

herein' before,, the main question wantingvdeterpiinatiGn is, whethei 

versatranstfefof'the hpldWof^^tlk-posf.pf;E)ru^tepector/Analyst and of 

Pharmacisti's/reasonabl'y■d'oabK?''. -.

11, For 'answer to. the. formulated .questions,...prior determination of ti.e

far .is

cases)

10.

vice

''T

:>: '
legat' status^'of'the appellaritsf'.an,d: the: fesp'ond'pnts is., necessary, as

,, ■ n": - '
• 'P ' '.'‘v *,

their functional duties are'conbernedv I'p,’is;,peh-i'hent. to- observe that urc 

Government, of'ICHyber 'P.alditunkjiwa.".m'ad'e' the-GChyber PakhmnkJnvo 

d)rug:Rtiies;i;i:5>S2'in e:<ercise :0^;powPrsicdnfered:iby-S'ection 44 of Drug

F.

; Act,,d'97&.iRyl'ek2yof-ib.LaPBSes:pr0yibes.A^^ different words

and'phrases; Theox'pressibn:‘‘Act’’■iblhe;said':rtvles means the Drug Aci,

1976. Analyst, means'an Analyst appointed'by'the Government uiidei 

Act. Inspector means an' Inspector.appointed'by the GoveruitiCnt un.dei 

ihe Act; Board mearrs' the- Quality''Cnntroi Board for the IChyl'^ci 

Pakhtunidrwa Province-set up under-Seetiop ,1.1 (of the Acf)GThai nuicy

the

V
Page 7 of 12
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■r

place wh'er-e.-dru."S.are com'pQunclecl or piopaieo 

proscviptionv'Part'll of ibid rules reUites td-appominicnL 

■ tint'orcement staff. Sub-Rule-(l'.)'.of.''Ru.!e-3bm,P'aitaf:|: uf the said Rules 

provides .that ..an .In'specvpr. and'fAnali(.st'rshalil'. stvbm-it- monthly. I'etui ns in 

& Form^2 respectivelyj .'.to. ..the. BGafdy.pnd 

overall, sitviation'.of-..-,quality, .■control'.- ih-„■the;,.','area- under- thei.r respective 

urisdiction and the board'' shal.l'Tn'ai'ntai'n'.subhii'hfd]'mati-on'.

monitor th'e .quality of allrfHe.'drugS''sojdyahd^to -.keep 

performance of.all",manufacturers:'Ru)e-4;,.-'pCQ:y;i.des. qualifications etc of

0',':
mi-.ins a shop, .store or

nnd
f;

/■

a Summary on the

in a maimer as
j

watch on ihcto

• . I 'Inspectorappointed as
■ 'f ■ ■’. -0..' ■''b-' ■■r ■,■•

Inspector ■unlbss..hefpossess;die'degree::-ipfPlt^f‘?^,^^-y '^'°'''"'' U'uversity
' ■ ' Vv;'.'

or

other mstitutrbns.,:'re'cGgniie#-fdfth'i'&.-p'qrp&serbyr^ Ph'armac.y (..ouncu o. 

.Pakistan,'and-'has. atf.Ieast pnel^daF 'experi;enee--;i'h.' the' 'manutaclure, sell,

■ testing, or analysis ■.bf dru-gS'''o'rl in'■■l3rt:Vg..’-C.bhtrb.l • Administration 0 r 1 n

■i hospital or.;pharmacy.-S'ub%le:CZ>Q.f%re^^^^ the qualincatlon: /'•

b of ‘h® Inspector' !

except, experience- which ,in .case'bf Analysfis: 0.5 y.ears-. The same rules

of f982 provide:-fbf duties.pfdnspectoi^i^ From- the given

statutory-expositions: relating;t'p.the position: O'f Drug Inspectoi and Dni^ 

Analyst, we have no hesi,t'ati'ori- ;tO' -hold,'..that, the po.sts ot Ib-ug 

Inspector/Dfug Analyst, 'are . statutory positions with tuitliorily oi 

appoiht'lhent.westcd/in the-Provitmiar-Gov^^^ The Goy£mirieni o[

i.e.

.Vrrfbjru-’y
•L'
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/■

! ' Khyber -Palchtun-ldiwii vide; notification :dated 09/04/2006 No

•SOH-lII/rO-04/05 issued in.pursuance-'to the provisions coiiU'.inccI in siih 

rule-(2) of -Ruie-d of the-• Khyber ;":Palclitunlchwa Civil ServaniM 

(Appointment, -Promotion ,and .-Transfer);,. Rules, i'98y, laid down die 

metho'd-.■,of- recruitment,, ■qualification-.'-apd' other conditions of service 

applicable to the. posts .specified . iricol'umn-2 of the appendix, llm 

qualification- of Inspector •in-., theapp'.endix. is similar to that of

/i

/

I' -
ft:

qualification- .provided:;.un!ddr;:..':Spb,-;RuI^ .of-;- Riiie-4 ' oi IChyber

' ,'Paldrtnrddiwa-,:I9r,ug,:Rtd'ev:'.;|;-9;S2::;i^'cGd'Rdid'gy method of recmitmeiu

prescribed: .in ■■coldmn-“5-,-'of',.t-hevapppidiX|:th'e-':'appointment lo- the post ol : 

Drug Inspector is...to be Fhad'e-b'y-ini'.tiaf neefuitment while to the jio.sr -.'t

Chief Drug Inspectbr'anciiDivi'si'OriafCr-u-g Inspector by promotion. 1 

res]Dond'enls-in then:' repl'yt'vid'e-para-4''ad. reproduced herein above iia'

. asserted; with- vehemencedth-aEthere-tcadFes-i-te-.-..Hospital PharmticisL, Drug 

' I-n3pector;t,and''T3,i'Ug:'.Ah,ar^si.'Iiavi^ ::s;aine.--.-qU'aiifi-cafi.on

ac.

■i:-

for ini.lLicii<pn

through Public ..Service ..Goin-niissidn,-, were iherged to obviate 

stagnancy in'ihexadfe-bBy doing'--sd'-D'.F.Ug Inspector of Analyst at Dll., 

(who are the cadre of 04'to 5 peFSdns:)':be transfeiTed making them liald 

to worki'n hospital.under the-ciose s.ppei’Vi-^idn of hospital'administration 

Those who are transferred from hospital, to-work in the ticid as Diav 

Inspector are trelnendbusl-y working,,, removing the bottlenecks am;
brr

///

i I-

V.; I.
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P'
iighhghting a lol of discreRancics. done- byftheir predecessors who Jiave

been'saekeciTfbm'iield duty. '

The reply of the respondents',as..dispussed-above revolves around

(

■ M
\r\

12..

: . dTe'expedi'epey,of fi'lling,the.-Di-ug,.Reg.i;i!atbi;y,..p;osts by 'm/er se ti'ansfer ol’ 

holders.- of ' the post,.-bf Drug,., t-nspeefor/Drug. Anaiysi and of 

Pharmacists hy merger pPthehpadrertd :erisKre,the .discipline and quality

of perforrnance puiportedly.fd'r.:the'-pubIfi'cfg;oQd'.''-,We.ai'e-uot .supposed to

at the.-doubt' thedntentiprrsip£ but

same time, we have,to^ see-that;;,such''ame^ i-sin.,.conformity to il'ie

law and-"rutes' on dhe'subjeClf Aitilde: :2^i3;;:pf:€op.stitution of Pakistan

.enshrines, that-''suiy.ect they .ConstitmiphD-d appointments and 

^°^‘^ition'S, df:aem-ce infthe,-Seryice--o.f;B^kiistdh-alm ■be determined by or

under, the.Act -d.ARafriaihentdp;paseby

und,erAK?;Act:OfProYrac§lJ;Assemhfysihi^^^ of Provinceor

atid,.posts;in'connection: wifh:,affoifs. o'f:the;.EF;4<ince. in pursuance of tins 

command op Constitution-, ihe^ ProvinGiaJ'.'Serviee Laws i.e. the Khybcr

I akhtunichwa-Civil S'ervants,..:Acti h973',and Rules ma-de-iliere-undei
tll'C

. in place-,In general; besidesipthekSpeciaRSeryiceyfe tor prirticula,' posts 

.and. services.,in connection -vvith .affairs’of the Province 

discussed above, the notification dated:09/G4/2006 issued 

Sub Ruic-C2) of Rule-3 of'(APT^ Rulesv 1989 is there which laid do^v 

the .method- of recruitment,:,qualification and-'-'other conditions

. As alrCvidN'

in pui-suancf [.

I

ol service

/
Page'1'0/Of 12
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-

,: :appl\cabte^^to-tKe';:pusts^:6|;&ug;>l}^5Re^tOr^^-ofM^ ranks. Tlius, in
■ # •:■■'

;■ l3^:esen^e'■©f;aaega^:J'nstranSr:l^|:e^alptl^ 09/04/20.06 having

:M:7 ■•:

the;r^sul»'::Vac^neyBy'Misfeo^^aSoniSapb^^
i:

qte.:ay the:qRPgr.qq||||a:g»^^

. ■ v' ■ t,'
; rel.evant;naai’e' ;:£qqstq|aSfMa«a|i^|||:pa..wi'0n.g;.c The

' * . ■ ........................ ■• * . hi' ■“ *'•*-■ I

■• V. ere

•'••T'.Vp-...*
n

■ Tial aqtqmeqqiqqisisitqpl .appohitment of
.............................................................. ........................................................ ::■ ■■■'•■':

. transi'er or 

lievaOei>Gac[re onay 

. Jn

• . rni<•
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No. 1748/2022

Zia ullah Appellant

VERSUS

Government of Khyber Pakhtunkhwa through Chief & others

Respondent

AFFIDAVIT.

I Mohammad Tufal! Section Officer (Lit-!!) govt, of Khyber Pakhtunkhwa Health 

Department do hereby solemnly affirm and declare that the joint Para-wise comments in 

Service Appeal No. 1748/2022 at Page-1-6 Is submitted on behalf of respondents Is true and 

correct to the best of my knowledge, belief and that nothing has been concealed from this 

Hon'ble Court.

Section officer (Lit-ll)
Govt: of Khyber Pakhtunkhwa

Heaith Department 
Khyber f HkhtuokhwaIdentified by:-

Addl: Advocate General, 
Khyber Pakhtunkhwa
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government of khyber pakhtunkhwa
HEALTH DEAPRTMENT

AUTHORITY LETTER

Mr. Safi Ullah, Focal Person (Litigation-II), Health Departmentj 

Civil Secretai'iat is hereby authorized to attend/defend the Court Cases 

and file comments on behalf of Secretai-y Health Government of Khyber

Pakhtunkhwa before the Service Tribunal and lower Courts.

<7
(MAHMOOD^ ASLAM)

Secretaiy to Govt, of Khyber Pakhtunkhwa

Khyber Pakhtunkhwa 

Health Department


