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BEFORE THE' HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SERVICE APPEAL NO. 1748 /2022

Zia Ullah Drug Inspector (BPS-17), Health Department Khyber Pakhtunlfhv.va
under - Transfer . to District
BannuU...... Appellant

Versus

1. The Chief Secretary, Khyber Pakhtunkhwa, Peshawar

2. The Secretary Health Department, Khyber Pakhtunkhwa, Peshawar

3. The Director General Drug Control & Pharmécy Services, Khyber
Pakhtunkhwa, Peshawar

...........................................................................

Respondénts

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

RESPECTFULLY SHEWETH
| PRELIMINARY OBJECTIONS:

1. That the Appellant has got neither cause of action nor locus standi to file
the instant Appeal.

2. That the Appellant has filed the instant appeal just to pressurize
the respondents. '

3. That the instant Appeal is against the prevailing Law and f'\;ules.

‘4. That the Appeal is not maintainable in its present form. .
5. That the Appeal is badly time barred.

-6. That the Honourable Tribunal has no Jurisdiction to adjudicate upon |
the matter. '

7. That. the instant appeal is bad for mis-joinder of unneéessary and
non-joinder of necessary parties. -

8. .That‘.the Appellant has filed the instant Appeal with mala-fide
intention as Disciplinary proceedings against the appellant on
account of Inefficacy & Misconduct are under process therefore

appellant in order to pressurize the respondents filed similar nature
case before various forums (Annexure-1) '
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& 9. That Honourable PHC Peshawar in WP No. 3508/P/20?2 where:as
this honourable Tribunal vide order dated 31.10.°2022 in execution
petition No. 170/2022, No. 172/2022, 236/2022, 533/2022,
534/2022, 535/2022, 536/2022 in Service Appeals Titled Mr.
Manzoor Ahrhad vs. Govt along with others of judgment dated
06.12.2021 hence the instant appeal is hit by principle of Res-
judicata.

o

~10. The impugnég transfer Notification has been issued in
accordance with Section 10 of the Civil Servant Act 1973 as
prerogatives of the competent authority.

ON FACTS:

‘I. Correct to the extent that the appellant & others had filed
appeal bearing No. 16579/2020 befqre the Servjce‘ Tribunal
and the appeals were decided on 06/12/202L. The appellant
filed another petitibn to the Peshawar High Court Peshawar
vide WP No. vide WP No. 3508/P/2022 (Judgment PHC
Peshawar is placed at Annexure-2) as well as vide order
31.10.2022 in execution petition No. 170/2022 of judgment dated
06.12.2021 in Service Appeals No. 172/2022, 236/2022,
533/2022, 534/2022, 535/2022, 536/2022 which were decided in
the favour of respondents. (Annexure-3). |

2. False, incorrect & Misleading Statement.

The appellant along with others had filed different appeals
against their transfer/posting Notification vide appeal No.
16578/2020 & 16579/2020 & others before the Service
Tribunal which were decided on 06.12.2021 The
Appellant along with others filed execution betitions No.

170/2022 No. 172/2022, 23672022, 533/2022, 534/2022, 535/2022,

>36/2022 of dated 06.12.2021 in Service appeal. Titleq

Mr.Manzoor Ahmad vs. Govt along with others The decis

ion of
the execution petitions were announced on 31.10.2022
N ' wherein the appellant Drug Inspector Zia Ullah was posted as

R




a drug mspector as per spirit of ibid judgment dated 06-12-
2021 (Annexure-4)

The operative clause of the order of execution petition dated
31% October 2022 is as under:

“‘In view” above state of affairs when we see the
notification dated 22.08.2022 issued in compliance of the
judgement it appears that judgement has been
implemented in its letter & spmt and we cannot allow any
body to exploit the terms by making a self-beneflmal
interpretation and to get any relief which was not granted
in the judgement. Therefore the contentions of the
petitioner/s that they could not be transferred from the
station they were previously posted, is not well founded.”

3. Correct to the extent of the order dated 06.12.21 however
the judgment of the Service Tribunal is implemented in its true

letter & spirit as explained in paré 2 above.
4. Already explained in para 1 & 2.

5.Incorrect, False & Mis.leading Statement. The
Respondents had implemented the judgment of the Service
Tribunal in appeal.No. 16579/2020 & Others in its true letters
& spirit and the appellant was posted as a drug inspector at
district bannu. In fact the appellant & some other drug
inspectors want to post them on post of their choice which
is not permissible under the law.

6. Incorrecf, False_ & misleading Statement. The appellant
was transferred and posted to the post of the Dru'g Inspector
District Bannu as per spirit of the WP No. 3508/P/2022 dated
28.09.2022 & in execution of the judgment of thif;:;onorable
tribunal dated 06-12-2021.The appellant is unwilling\werker and

having poor performance in term of implementation of the Drug
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& laws/Rules. The respondent No 3, the controlling office of the
' appellant/s issued explanation letters to the Drug inspector/s for

not obéying the order of the competent authority and commit
disobedience after the lapse of 2 months and 08 days. The
noncompl'iance of the order to take the charge of the Drug

inspector at district bannu will ‘hamper the activities of the

drugs/medic‘:i?es in the market as well as in the Public Hospitals
which will create unrest in District bannu.

7. Incorrect. The appellant is not an aggrieved person as+ no

vested right of the petitioner has been violated by the replying
respondents however reply on the grounds is as under.

Grounds:

A.Incorrect. The impugned -Notification is based on law

Rules principles of Natural Justice and in accordance with
dictum laid by Supreme Court- of Pakistan in various
judgment. As per 2020 PLCCS 1207 Supreme Court,

Place of service is the Prerogatives of employer.

Government servant was required to serve anywhere
his employer wanted him to serve; it was not a choice
Or prerogative of the employee to claim a right to
Serve at a place that he chose to serve.

Similarly in another judgment reported aé 2604 PLC (CS) 705
S.C. It has been laig down that civil servant could not claim postirig
at a particular station or at the place of his choice; Competent
authority, under § 9 of the Punjab civil servant Act 1974, was
empowered to transfer any civil servant from one place to other at

any time in exigencies of service or on administrative ground.

Incorrect. There is No mala fide on the part of respondénts towards

~ | the appellant. The appellant issued the transf

er notification in
accordance with law in the public interest and in implementation of
the iudament Af tha hAarnarabda O i e .




. Explained Para-A.

. Explained Para-A.

. Incorrect. The appellant has been posted as per compliance of the

Judge;neni of the Service Tribunal in appeal No. 16579/2020 &

Others within his cadre as a dfug inspector.

. Incorrect. Already explained in Para A.

.Incorrect. Aiready replied in Paras above.

.Para No H of the grounds has referred to case law without giving
vany correlation with the mstant case. The Apex Court has held in B
3010 PLC'ES Supreme Court 924 '(b) “Every case is to be decided

on its own peculiar circumstances and facts” hence the referred
judgment in the para is not applicable to the instant case.

. Incorrect. Already replied above.

. Incorrect. The appellant has been treated as per law, Rules and in

accordance with the Constitution of the Islamic Republic of Pakistan
1973.

. The implementation of the Apex court judgement has been validly

implemented and the transfer of appellant was in accordance to
Rule (1) & 2 read with schedule-lll of the Khyber - Pakhtunkhwa
Rule of Business 1985 wherein the Secretary Health is the
competent authority for the posting transfer of BS-17 & 18.

. Incorrect the case law referred in the para has no relevancy with

the instant case. The Apex Court has held in 2010 PLC CS
Supreme Court 924 (b) Every case is to be decided on its own
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& peculiar circumstances and facts” hence the referred judgment in
the para is not applicable to the instant case. '

M.Alréady explained in the preceding paras.

N. No comme_nts’h?awever, the replying respondents seék permission

of this honorable Court to adduce other grounds during final hearing
of the case.’ |

- Keeping in view the above detailed para wise comments, it is therefore,

requested that the instant service appeal may please be dismissed with

heavy cost.
ey
¢ o .
Secretary Health Govt. of Khyber Director General Drug Control'&
Pakhtunkhwa ' Pharmacy Services, Khyber

Pakhtunkhwa

R ) ‘
espondent No-01&02 Respondent No-3
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R e DIRE -‘ATE GENERAL DRUG CONTROL @ —
g JARMACY SERVICES :

Ml cor 10uld be addressed to the Director General Drug Control & Pharmacy Services
DG Phone: 222824 No. 1231 /DGDCPS/2022

—
wae Y

Email: directoratedcps@gmail.com Dated the Peshawar: _08 /_12 /2022

The Secretary to Govt: of Khyber Pakhtunkhwa,
Health Department Peshawar.

Attention:  SECTION OFFICER-III

SUBJECT; DISCIPLINARY ACTION AGAINST MR. ZIA ULLAH PROVINCIAL DRUG
INSPECTOR (BS-17) BANNY, DIRECTORATE GENERAL DRUG CONTROL AND
PHARMACY SERVICES, KHYBER PAKHTUNKHWA, PESHAWAR.

Dear Sir,

-

Kindly refer to the letter No. SOH-1i/7-262/2022(Drug Inspector), dated 22
August, 2022 on the subject cited above.

M.R. ZIA ULLAH PROVINCIAL DRUG INSPECTOI'\; (BS-17) was transferred -
vide Na. SOH~|‘l|/7-262/2022(Drug Inspector), dated 22N° August, 2022 by the Health
Department in compliance to the decision/order of Khyber Pakhtunkhwa Service Tribunal in
service éppeal No. 18578/2020 to the post of Provincial Drug Inspector Bannu (Annexure-1).

The Directorate General DC & PS issued vide Letter No/Endorsement No. 917- .
/DGDCPS/2022 dated 25-08-2022 to Zia Ullah Provincial Drug Inspector Bannu for
submlssmn of his Arrival/Departure report {Annexure-ll) but he fails do so.

Subsequently, after lapse of two months and eight days, an explanation letter
vide letter No. 1042-47/DGDCPS dated 31-10-2022 for his not obeying the order of the
competent authority which tantamount his disobedience in taking the charge of Provincial
Drug Inspector Bannu (Annexure HE) but he again failed to do in stipulated time period.

Furthermore, Vide Ietter No. 1207- 10/DGDCPS/2022 dated 6™ December, 2022
(Annexure-IV) was served to the District Heads/rncharge Senior Drug Inspector for current
status of the concerned Drug inspector. \

This act of not obeying the orders of the competent authority tantamount dis
obedience of the Mr. Zia Uliah in respect of Assuming Charge of Provincial Drug Inspector
Bannu.

In view of the above, it is proposed that disciplinary proceeding under E&D
Rules 2011 may kindly be initiated against Mr. Zia Ullah Provincial Drug Inspector Bannu.

r’, ) R
b Thulh
DIRECTOR GENERAL),

Drug Control & Pharmacy Services,
- % Khyber Pakhtunkhwa Peshawar.

Copy Forwarded for information to: -
1. PS to Minister Health,ﬂ Government of Khyber Pakhtunkhwa.
2. PAto Section Officer-1ll, Health Department Peshawar.



mailto:directoratedcps@gmail.com

I

. .
L‘OVERNMENT ar i

BYIER P AR o1y .
HEALTU Dpp g RIFM [:N:,« Tha

NOTIFICATTION
011 17208277037 [[1r|m_J£;:[er_rz;r_1y_'j: I cnmplianga ol the Servleey q { .
Ica ©aevleen T wnal,

Preshagy, P — "o 9P
=shawar fudgiment dated 06~12-202T n Sormvico Appoal ny LAS?R /2070
M . “Heby g

Dated pos ' l'
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Drog u !I;q's'.nsnr Alraady Inder repart o 06, DCEFS on account afeisciplnary -

N nspcetor nraceeding whier E£D Ries, W1t : !

| B5-18
Arff

K "“"‘*‘——»—-s—-su—-m...._._i..,. )
i HMussatn Senfor {'harmaclst Nrug Analyat [ Agalnst the waeom
Analystis.ip . (BS10), Servicps [ (5.11), rug | post, I
Hospltal, - | Testag Laberatory ‘
I e it DT, Peshavar.,
90y Mananor ijm! Drigy Inzpactor | D lnspector | Against the vacant
x:.)ru,;; Inspector Bs.- {85.17). DIStict | {B5-17), Disudet Dir pc;:;t. '

17 Peslnwar, Caf Lower,

Inspectar 6817 | (851, Districy) (05-17),  District | poat,
| DIY Lower, | Banny, i
7. | Muhammiad Shnalh AMready nmler repatt th DG, RCRTY on ncer
Khan Druy rroceeding under B&R Rules, 2018,
Inspector 3S-17 - B
6. | Shazada Mustalz Waltlog Tar | T Inspector
Amwar Drug | posting acL(BS-17)0 Distrler | posy
Inspector 4517 Directorate of | Karak,
Drug  Contral &,
Mharmacy 1
Services,  Khyhor I
Palkhtankhwa,
Peshawir,

6. I Zia Ullah DTU;.’) Drug  Inspecer Drag ln’sbcctur - Agalnst the vacane |-

winb ol tlisciplinam,

Auningt the vacant

) ) -5tl-
Secretaryilo Govt, of Khyher Palihtupldnva
Health Deparanent

Endstafeven No and Date,

Copy forwarded to the:-

Accountant General, Khyher Palkhtunktivva, Peshawar, R .
Director Geweral, Drug  Control . & Pharmacy Services, Khybe
Pakhtunkhwa, Peshawar, P N |

ice Tribunal Feshawar.

Registrar, Khyber Pakhtunkhwa, Seryi :
Medical Superintentent, DIQ Hospitdl, cancerned.;

Medical Superintendent, Servires Haspital, Peshawar.

District Health Officer concerned. '
In-charge, Drug Testing Liaboratnry, P;shaynn

District Accounts Officer, concernatd,

1
aledt

Copy Forwarded for information to- -
1. PS to Minister Health, Government of Khyber Pakhtunkhwa.
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é;:’ ' ' Dated Peshawar, the 2207 Aufust, 1022 /f_\\
: : S AT O \ 2
: \\"n:,)‘ N . ’/:’),;:i , .}&_ . _,‘5—‘. ookl RN AT W . !
\:Z;':‘.?;'ft;"_;&‘)‘l'ﬂ!il/7~5‘."~7.f7." ?'p_i(ﬁuﬁ-mamfﬁnr 1: In compliance of the Services Tribangi——" :
Peshawar judgment dated 06-12-202). in Service Appeal ne 16573/2G20, and
' .consequent upon the approval of competent authorily, the posting/transiey orders
of the following Chief Drug Inspector/Drug Inspectors/Drug Analyse iz hereby macde
/ ' with immediare effect.
/5 3 | Wame of Offlcers | From To Remarks .
{ _ | Mo | & Desipnation . R
! P 1. | Syed Muhammmad | Chief Pharmacist { Chinf Drag | Agrinst the vacani
L Asad Hallmi Chief | (3S-19). KDA. | Inspector  (85:19), | npest.
' . Drug Inspector | Kohat. Districe D.I iKhan
53S-19. i
a 2. | Tayyah Abbnss | Chief Pharmacist | Chief Orug [-Againat the vacant
Chief Drug | (BS-19). Services | inspectar (RS5-19). | post.
lnspector  25-19 | Hospltal, Districe .
Peshawar. Abbottabad. ) L
3. -} Amin ul Maq Senlor | Already under report to TG, DCAPS an ancount of discintinary
Drug inzpectar | proceeding undey E&D Rules. 2041 Lo
Beid—T y
& [ Al Hussaln Y, Senior Pharmacist | Drug Analyst [ Againanthz vacant |
< Analyst R5-18 / (BS-16), Services {BS-18). - Dyug | post. ‘
) )y Hospleal, Testing Lahnratory |
i Peshawar., {DTL). Pashawar,
d ' . 3. | Manznar  Ahmad | Drug  inspecior | Drug inspector | Againstthe vacant
Drug Inspector B5. § (88-37),  Oiswict {BS-1.7), Dizreizr Nie oozt i
37 Peshawar, Lower. .
6. | zia Ullah  Drug [ Drug  Inspector | Drug Inspeator | Againstiin wazant
Inspecior B3-17 (ds-17),  Distrlet | (B3-17). District | post.
Dir Lowet. Bannt, l
, 7. | Muhammad Shoaily | Already under report to DG, BCEPS on account of gizciphnary
. Khan Drug | procerding undey E&I Rutes, 2011,
tnspector BS-1.7 i /
. 8. A Shazada  Mustalo | Waiting for { Diug Ingpector | Againsthe vacant
! : Anwar Drug | posting at](BS-17).  District | post.
‘. Ingpector BS-17 Dirgcrorate of [ Karak,
Drug Contrel & |
- - ' Pharmacy i :
\k( Services,  Khyber | |
\ } Pakhtunlhwa, 4 |
Feshawar, ]

/ . <5
s Pajehanainhias

Secretary in Gove. of Hayhes

A
r 4
/\’Q 2%l Beatth Dapartvant
a Al

’ OFFICE OF THE DIRECTORATE GENERAL DRUG CONTROL & PHARMACY SERVICES

KHYBER PAKHTUNKHWA PESHAWAR

vo._4 /7. 1pGDCPSI2022 Dated:_45 | & 12022

Copy forwarded to:

\/ .. I. Mr. Syed Muhammad Asad Halimi Chicf Drug Inspector (BPS-19).
2. Mr. Tayyab Abbas Chief Drug Inspector {BPS-19).
3. Mr. Arif Hussain Analyst (BPS-18}.
‘_,' 4, r. Manzoor Ahmad Drug Inspector (BPS-17).
§.+“Mr. Zia Ullah Drug Inspector (BPS-17).
Mr. Shehzada Mustafa Anwar Drug inspector {BPS-17).
Accountant General Khyber Pakhtunkhwa Peshawar.
District Account officer Kohat.
District Account Officer Lower Dir/ Bannu.

0. District Account officer Karak.
For information and necessary action Please.

ival / Departure to Drug Directorate for record purpose.

Mr\f;AA/\K)L

EPUTY DIRECTg{Q/

— \0 0 ~ O

The sbove officers are dirccted to submit Arr

Drug Control & Pharmacy Service
’ Khyber Pakhtunkhwa Pest awar. . ;
Copy Forwarded for informauon 1: - '
1 PS to Minister Health, Government of Khyber Pakhtunkhwa. g
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& PHARMACY SERVICES | § S

N\
Ml communication should be addressed Lo the Director General Drvg Control § Pharmacy Services ) b\ \
DG Phone: +92-91-9222824 No.__1042:47 DGDCPS/2022 ’\ )

Emall: directoratedcps@gmail.com Daled the Peshawar: _31/_10 12022 °

DIRECTORATE GENERAL DRUUL LUN rnus (k\\-t

1. Mr. Syed Muhammad Asad Halimi
Chief Drug Inspector (BPS-19)
Dara Ismail Khan.
2. Mr. Tayyab Abbas
Chief Drug Inspector (BPS-19)
Abbottabad.
" Mr. Manzoor Ahmad

Drug inspector (BPS-17)

Dir Lower.
.4, Mr. Zia Ullah
Drug Inspector (BPS-17}
Bannu.

Subject: EXPLANATION

pakhtunkhwa Health Departmer
2n¢ August, 2022 and th

Reference Government of Khyber
Notification No. SOH-H1/ 7-262/2022(Drug Inspector) dated 2

Directorate Endorsement No.917/DG, DCPS/ 2022 dated 25% August, 2022 (cor

enclosed).

Whereas the Competent authority issued your transfer order referred abor

in the compliance of Services Tribunal Peshawar judgement dated 06-12-2021 in servic

appeal No. 16578/2020.
Whereas you are not obey the order of the competent authority and yot

arrival/departure report is not reached to this Directorate after the lapse of 68.days
months & 8 days) time Period. It tantamount your disobedience in this regard il n

taking compliance of order of the Government.

* You are hereby called upon to explain that why disciplinary
the charge

proceedil

under E&D Rules 2011 are not initiated against you for not taking
SOH-111/7-262/2022(Dr

stipulated period after issuance of the notification No.
17/DG, DCP

Inspector) dated 227¢ August, 2022 and Directorate endorsement No.9

2022 dated 25" August, 2022. _ } 4/1/’

DIRECTOR GENERAL, %)
Drug Control & Pharmacy ervices
Khyber Pakhtunkhwa Peshawar.

Cc:

1. District Account Officer,

Bannu. . .
2. Section Officer (H-ill) Govt, of KP Peshawar Health Department with reference

Health Department letter No. SOH-111/7-262/2022 (Drug Inspector) dated 2
August, 2022. .

Peshawar, Kohat D.1.Khan, Abbottabad, Dir Lower

Copy Forwarded for information to: -
1. PSto Mini;ter Health, Government of Khyber Pakhtunkhwa.

P oo~
st mibiam mmd P amlaArir~e
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PESHAWAR HIGH COURT, PESHAWAR.

FORM OF ORDER SHEET.

FOIW nAn

Serinl No of Date of Qrder Order or other proceedings with Signature of judge
-order or or Proceeding of partics or counsel where necessary
roceedin
. 1 2 3
»”
-P/2022.
28.09.2022.

Present:- Mr.Noor Muhammad  Khattak,

Advocate for the petitioners.

$ M ATTIQUE SHAH:- Through instant writ

petition, petitioners have approached to this court.

with the following prayer:-

“1. An appropriate writ may kindly
be Issued to declare the Impugned
notification vide dated 22.08.2022 to
the extent of the term “Competent
Authority”, as Ineffective upon the
rights of petitioners, without mandate
of - law, lllegal, unfawful,
unconstitutional, impracticable,
Invalld, vold ab Inltlo and ultra vires in
light of the judgments cited as 2022
SCMR 439 narrated under the roof of
grounds.

2. . Further, a writ of mandamus
may also be kindly Issued dirocting
the respondents No.1, 2, 3, (Provinclal
Government) deflned undoer Article
129 of the Constitution of Isiamic
Republic of Pakistan to act strictly in
accordsence with law while
communicating the respondent No.05
to keep him bound for
nolifying/publishing the orders/
directions contalned In the Judgment
cited as 2022 SCMR 439 under proper
authority in the officlal Gazette under
Sectlon 20-A of General Clauses Act
to take a legal effect.

2. In essence, the petitioners are aggrieved
from  notification  No.SOH-11/7-262/2022(Drug
Inspector), issued by respondent No.4 being in

violation of the judgment of the august Apex

EXAMINER
Peshawar High




)
@ ,%LID’

> 2

—

Court rendered in Pravince of Sindh and ofhers

Vs. Shahzad Hussaln Talpur, reported as (2022

SCMR 439).
3. Heard. Record perused.
4, Perusal of the ibid notification would

reflact that the said notification has been issued
pursuant to the judgment of the “Khyber
Pakhtur;khwa Services Tribunal dated 06.12.2021
in Service .Appeal No0.18578/2020. For ready
reference, the said notification is reproduced
below:-

NOTIFICATION
SOR-11I17-262/2022(Drug Inspector) ; In compliance of thé Services

Tribunal, Peshawar judgment dated 06.12.2021 in Service Appeal no.
16578/2020, and consequent upon the approval of competent
authority, the posting/lransfer orders of the following Chief Drug
inspeclor/Drug  Inspectors/Drug  Analyst (is hereby made with
Immediate effect.

S. Nama of Officers | From To Remuarks
No. ! & Designation
1. Syed Muhemmad | Chis/ Pharmaclst | Chle! Orug | Apainsl  the
Asad Haitmt Chlef | {BP-19), KDA, Kohal | Inspeclor (BS- | vacant post

Drug Inspector BS- 19},  Olstrct
19 D.I, Khan
2. Teyyab Abbas | Chlef Pharmaclst | Chiof Drug | Against  the
Chlef Dnyg | (8S-19), Services | Inspecior (BS- { vacan! post
Inspactor BS-18 Hosphtal, Pashawar 18),  District
Abbotiabad

3 Anidn ul Heq Sonor | Alresdy under report lo DG, DCAPS on account of
Oryg Inspector | Olsclplinary proceeding undar E&D Rules, 201t

{BS-18)

4, Adi Hussaln | Senlor  Pharmadist [ Drug  Analyst | Againsl  the
Analyst BS-18 {BS-18), Servicas | (BS-18), Drug | vacant post
Hospltal, Peshawar Testng
Laboralory
{OTL),
Peshawst

5. | Manzoor  Ahmad | Orug Inspecior {BS- | Drug Inspeclor | Agalnst  the
Drug Inspactor BS- { 17) District Pashawar | {BS-17) Dlatrct + vacant post
17 Olr Lowsr

6. Zla Ulsh Druy | Drug Inspector (8S- | Drug Inspector | Agalnst  the
Inspactor BS-17 17) Distrkct Olr Lowar | (BS-17) Dlstrict | vacant posl

Bannu
7 Muhammead Already under reporl to OG, DC&PS on sccount of
Shoalb Khan Drug | Disclplinacy proceeding under £4D Rules, 2011
Inspeclor 8S-17
8 | Shehzads Mustsla | Walling for posing al | Drug tnspector | Agalnst  (he
Anwar Orug | Dlrectorate of Drug | (BS-17) Distiict | vecant posl

Inspector BS-17 Controt & Phamacy | Karsk
Senvicas, Khyber
Pakhtunkhwa,

Pashawar

56z ——

ATTESTED
EXAMI
meshawar High Courl




Secrelary to Gowt. of Khyber
Pakhtunkhwa Health Department.

Ibid notification clearly reflects that the
same is based upon the judgment of the Serw"ce
Tribunal datqd 06.12.2021 "passed In Service
Appeal No.16578/2020 of the petitioners. In fact
the petitioners through instant writ petition under
the guise of the ibid judgment of the august Apex
Court, seek sefting aside of the said notification
being violative of the ibid judgment of the august
Apex Court. .

The matter of the impugned notiﬁcati.on
revolves around the posting/ transfers of the
petitioners which squz;rely falls within the terms
and; condition of the service of the petitioners
provided by Chapter !l of the Civil Servants Act,
1973, which are indeed amenable 1o the
jurisdiction of the Khyber Pakhtunkhwa Service
Tribunal provided by section 4 of the Servif.e
Tribunal Act, 1974, The Jurisdiction of this court in
such matter is explicitly barred under the
provisions of Article 212 (2) of thé Constitution.
Miss Rukhsana Ua:z Vs. Secretary, Educarhzn,
Punjab & others (1997 SCMR 167), Ayyaz
Anjum Vs. - Govt: of Punjab, Housing &
Physical  Planning  Department rhroulgh
Secretary and others (1997 SCMR 169),
Raflque Ahmad Chaudhry Vs. Ahmad Nawaz
Malik & others (1997 SCMR 170), Secretary

Education NWFP, Pashawar and 2 others Vs.

ATTESTEIL =

EXAMIN
peshawar Hig urt
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Mustamir Khan & others (2005 SCMR 17) and
Peor Muhammad Vs, Govt: of Baluchistan
through Chief Secretary & others (2007 SCMR
S54). '
o 5. The ihid view of the august Apex Court
i has further been affirmed in recent judgment
rendered by the august Apex Court in'Chla!
Secretary, Govt: of Punjab Lahore and othars
Vs. M/s Shamim Usman's reported in (2021
SCMR 1390), the relevant portion of the ibid
judgment is reproduced balow:-
‘ “The High Court had'no jurisdiction to
antertaln any proceedings In respect of
terms and conditions of service of a
civil  servant  which could be
adjudicated wupon by the Service
Tribunal. The High Court as a
constitutional court shouid always bag
mindful of the jurisdictional exclusion -
contalned under Article 212 of the
Constitution, Any transgressivn of
such constitulfonal limitation would *
render the arder of the High Court void
and fllegal.”
{ Coming to the contenlion of the learned
counsel for the petitioners that the impugned
£
notification is liable to be set aside being in
violation of the judgment of the august Apex
Court :aported In the case of Province of Sindh
Vs. Shehxad Hussaln Talpur (2022 SCMR 439),
ATTE the relevant portion of the ibid judgment is
EXAMINER, . '
Peshawar Hg:;Coun reproduced below.-
“15. Whenever the Constltution
grants power to an Individual it
mentlons the person's positfon/
deslignation, for instance the
President, the Prime Minister, the
Chief Justice, the Governor, et cefera.
/ The same also holds true with regard
to Federal and provincial laws,




B
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including the clted laws and to the
governments' rules of business, It Is
an Indlvidual who holds a particular
position and by virtue of such
position exercises power. Merely
mentioning the competant authority
without dlisciosing  the deslgnation
and nama of the person who *Is
Supposed to be the compotent
authorlty is utterly meaningless. Non-
disclosure serves to obfuscate and
endbles Illlegalities to be committed.
In this case the Secretary was not
authorized to appoint the respondent
but managed to do so by donning the
competent authority cloak. We are not
at all persuaded by the contention of
the respondent's counse! that the
respondent should not be penalized
for the illegalities committed by the
department. The respondent was
lllegally selected and sppointed by
the Secretary and his
selection/appointment is not
sustalnable nor Is It such & minor
transgression that it could be
condoned,

16. We may also obsarve that the
use of vague and impreclse language,
such as, the competent authority, in
tegal matters Is an anathema and
oftentimes  results In  avoldable
disputes, which unnecessarily
consume time and public resources.
Thoe use of accurate and precise
language helps avold disputes. Using
the tarm the competent authority but
without disclosing such pearson's
designation and name Is against
public policy and also agalnst the
public: Intersst since it facilitates
lllegalities to be committed and
protects those committing them,
Every functionary of the governmaent,
and evoryone else pald out of the
public exchequer, serves the people
of Pakistan; positions of trust cannot
he misused to appoint one's own or
to lllegally exercise power,

17. For the reasons mentioned
above, this petition Is converted into
an appeal and allowsd and the
Impugned judgment of the Tribunal is,
set aside. We are also convinced that
there Is a need to put a stop to the
use of the llilusive and elusive term -
the competent authority without
disclosure of the competant
authority's designation and name.
Therefore, the governments of Sindh
(petitioner No. 1), Balochistan,

Khyber Pakhtunkhwa, Punjab, the
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Government of Pakistan, Registrars
of the Supreme Court and all High
Courts, and through the Reglistrars of
the High Courts all District and
Sessfons courts, are required to
Issue requisite orders/directions that
they . and thelir respactive
functionarles, semi-government and
statutory organizations whenever
Issulng notifications, orders, office
memorandums, Instructions, lstters
and other communications must
disclose the designation and the
name of the paerson Issuing the samg
to ensure that it Is by one who Is
legally authorized to dn so, and which
will ensure that such person remalns
accountabla, Coples of this jfudgmant
be saent to the Secratary,
Establishment Division, Government
of Pakistan, to the Chief Secretarles
of the provinces, to the head of the
Islamabad Capltal Territory,
Reglstrars of the Supreme Court and
a8/l High Courts who are directed to
issue requisite orders/ directions and
tc publish the same In  thelr
respective gazettes or ask the
concerned government to do so.°
Compliance report be submitted for
our consideration In chamber by or
before 1 March 2022."

Pursua-ni to the above judgment of the
august Apex Court the worthy Chief Secretary,
Governm§nt of Khyber Pakhtunkhwa has issued
a notification No.SO(Lit-1)E&AD/1-1/2020 .dalad
14.02.2022 vide which compliance of the ibid

judgment was sought in letter and spirit in future.

‘ However, due to the reasons best known to the.

respondents at the time of issuance of the
impugned notification the ibid judgment of the
august Apex Court was not complied with in letter
and; sp'l'rit.

Under the provisions of Article 188 of the
Congtitution the decisions of the Supreme Court

are binding on all other courts. For ready

ATT —<;tz’r =
c
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reference the same is reproduced below:-

4

‘ “Any decislon of the Supreme Court
shall, to the extent that I/t decides 4
question of law which Is based upon or
enunclates a principle of law, is binding
on all other courts in Pakistan.” -

Given that the decisions of the Supreme
Court are binding upon all the stakeholders and;
as earlier discussed the Government of Khyber
Pakhtunkhwa has already issued a notification
qua the compliance of the ibid judgment of the
august ‘Apex Coud. in letter and; spirit, howeyer,
mere non-compliance of the ibid judgment of the
august Apex Court would not’ confer jurisdiction
upon this court in a matter whi;:h is squa;’ely
arising out of the terms and; conditions of the
service - of a civil servant. Undeniably the
dacisions of tﬁe august Apex Court are binding on
each andi every organ of the state by virtue of the
provisions of Ardicles 189 and; 190 of the
Constitution. it is well settled that a question of
taw, pronounced or declared by august Apex
Court in terms of Articie 189 of the Constitution
has bin'ding effect on al!- functionaries both
executive and; the judicial authori{ies. The
superior courts, tribunals have obligation” to
implement and; adhere to thé judgment of the
Supreme Court rendered. Moulvi Abdul Qadir &
others Vs. Mou!vl Abdul Wassay and othors
(2010 SCMR 1877).

6. In view Jhereof the worthy Service

°
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Tribunal Khyber Pakhtunkhwa is very much
clothed with the jurisdiction and; authority to
implement the ibid decision of the august Apex
Court in terms bf Articles 189 and: 190 of the
Constilution-and: petitioners can validly agitate .
the same before the worthy Service Tribumal if
they so wish and; dasire.

7. For what has been discussed above, this
petition, being bereft of any merit, is hereby
dismissed In fimine. However, respondents are
directed to implement and; enforce the ibid
judgment of august Apex Court in its letter and;

spirit. Copy of instant judgment be sent to the

worthy Chief Secretary for compliance.

Announced.
Dt.28.09.2022.
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tla::::‘sxs-::al 17172022 titled “Sycd Mohammad Asad
“Mut lh. Department”, No. 172/2022  titled
ﬂsﬁ:‘:_g:‘z‘“‘fd A6l Hussain-vs: Health Department”, No.
23672022 titled “Tayyab Abbas-vs-Health Department”, No.
533/2022 titled “Zia Ullah-vs-Health Depar(meni”. No.
$34/2022 titled “Manzoor Ahmad-vs-Health Department”,
No. $35/2022 titled * Shoaib Khan-vs-Heafth Department”,
No. 536/2022 titled “Gohar Ali-vs-Health Depanment” as all

are regarding exccution of the judgment daled 06.12.2021, »
passcd in the appeals of the petitioncts in all the petitions.
Thie relief granted in the judgment was as under:-

«Ror what has pone above, all the appeals with
their _respective prayers are accepted as
rayed [or, Conse uently, the impu ned order

is set aside and respondents are directed not to
transfer the a ellants from the post of Dru

nalyst as the case mav be.

Inspector or Drug Analy
Partics are left to hear (heir own cOsts. File be
consigned to record room after complction".

3. In the instant matter the prayer of the petitioner Amin

Ul Haq was as under:

acceptance f this_a eal _the

“That_on p 0 pp
pug tification_dated 06.10.2020_mnay

impugned_no

very kindly be set aside_to the cxtent of
appellant and the respondcnls may kindly be
directed not to transfer the appeliant from _the
post of Drug Inspector (BS-17), District
M
M

nt, 'VVF:R
‘\..‘."_W‘« Ty five

e
PL.“‘::';HIM
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' Sirhilarly in the appeal of the petitioner in excculion
/ petition No. 17172022 titled “Syed Moharmnad Asad Halimi-
: vs-Health Department™ his prayer was as under:-

“On acceptance of this appeal the respondents
may kindly be dirccted to pass an_order in
favor of the appellant in the follosing terns::

i. Declare that_the impugued notification No.
SOH-111/7-262/2020 dated 30" April, 2020_is
_+ void ab initlo. Therefore, the respondeirts may
- kindly be dirceted to withdraw the impugned’
notification, R
il. The posting/tronsfer be done in_a_rational
. panner_as_per the provailing laws, the
appellant _is redressed & (o get  his
constitutional_rights _through this Hon’bie
Service Tribunal, ’
jii- That _the appeltant order ol illegal_ex-cadre
transfer/posting_may_kindly revoked and :
continue his services in his own cadre i.e, Drug
Inspector. ]
iv. Grant_any_other relief which is _deemed

Grant_any_other reliel WHICH o S ==
appropriate by this Hon'ble Service Tribunal

in the circumstances of the case.”

5. In appeal of the petitioner in exccution petition No.

17272022 titled “Muhammad  Arif Hussain-vs-Health

Department” his prayer was as under:~

“shat on_acceptance of this 2 cal the
impuened nofification dated 06.10.2020 ma
wery kindly he set aside to the extent of
appellant and private respondent No.§ and the

respondents may kindly be directed not to
ust of Drug

transfer the appeliant {rom the
Analyst (BS-18), Prug testing laboratory
Peshawar. Any_other remedv which this

Peshawar. Any other renmecy WILER BB
-august Tribunal deems fit that may also’ be
awarded in favour of the appellant”,

6. *In appeal of the petitioner in cxecution petition No. '
236/2022 titled “Tayyab Abbas-vs-Health Department”-his V

prayer was as under:-

“On gcceptance of this appeal the respondents
. mayv_kindly be directed to pass an_order in A'I‘l
favor of the appellant in the following terms:- .

Scanned with CamScanner
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4. Similarly in the appeal of the pelitioner in exccution
petition No. 171/2022 titled “Syed Mohaminad Asad Halimi-

vs-Health Department” his prayer was as under:-

*On_acceptance of this appeal the respondents
may kindly be directed to_pass an_order in
favor of the appellant in the following ternts:=

i. Declare thot_the impugned notification No.
SOH-111/7-262/2020_dated 30" Apcil, 2020 is
,*” yoid ab initio. Therefore, the respondets may
kindly be dirceted to withdraw the impugned

*  notification,

ii.- The_posting/transfer be done in a rational
nianner_as_per the prevailing laws, the
appellant__is _redressed & to get his
constitutional__rights through this__Hon’ble
Service Tribunal.

jii. That the appellant order of illeg al_ex-cadre
transfer/posting_wmav kindly revoked. and
continue his services in his own cadre i.e, Drug
Inspector.

iv. Grant any_other reliel which is deemed

Grant_any_ other Yeliel WRETD 0 —=Z—==
appropriate by this Hon'ble Service Tribunal

i the circumstances of the case.”
L

. In appeal of the petitioner in execution petition No.

5.
Hussain-vs-Health

17272022  titled “Muhammad Arif

Department” his proyer was as under:-

“that on accentance of this appeal the

“that on acceptamce ol Pus appesl INC
impugned nofification dated 06.10.2020 may

very kindly -be set aside to the extent of

appeltant and private respondent No.5 and the
respondents _may kindly be directed not to
transfer the appellant from the post of Drug

laboratory

Analyst (BS-18). Drug testin

Peshawar. Any other remedy which_this
-august Tribunal deeis fit that may also be
awarded in favour of the appellant™,

6. In appeal of the petitioner in exccution petition No. v
236/2022 titled “Tayyab Abbas-vs-Hcalth Department” his y

prayer was as under:-

“On acceptance of this appeal the respondents
may_kindly be directed to pass an order_in AT":STED
favor of the appellaut in the following terms:-

Scanned with CamScanner
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-hﬁ-a Ay other remedy  which this

ugust i
— Tribunal deems [it_that may also
rded in favor of the appellang®,

9. Ina
533/2022 tS?::e;l of the petitioner in execution petition No.
itie “Shoaib Khan Vs Hc .
-vs-Health ot i
prayer as under: Department”, his
"

-

impugned notification dated 06.10.2020 may
very kindly be set _aside to the extent of
appellapt and the respondents inay klndix be
directed not to transfer the appellant from the
post of Drug Inspector (BS-17), District
Mardan. Any other remedy which.t!lis august

in favor of the appellant”.

10. In appeal of the petitioner in execution petition No.
§36/2022 titled “Gohar Ali-vs-Health Department” his prayed

as under:

“That on_acceptance of this appeal the
impugned notification_dated 11.01.2021 may
very kindly be set aside to the _extent of
anpeliant and the respondents may kindly be
directed not to transfer the appellant from the
pc;st of Drug Inspector (BS-17), District Swat.
Any other remedy which this august Tribunal
deems fit that may also be awarded in favor of

the appellant”.
11. The prayer in the instant petition is to initiate contempt

proceedings and to implement the judgment of this Tribunal
while in the connected’ execution petitions,No.l?llzozz, L

172/2022 and 236/2022, the prayers are to implement the [/ .
judgment in letter & spirit.
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12.  Duni ‘
. urin
& the pendency of the above petitions

respondents, )
0622001 inmsc I’cvt?mpllum:e with the judgment dated
copy of Notification I::) :C‘;pcn' No.16578/2020, produced a
dated 22.08.2022, vi . .H’m/7-262/2022“,mg Inspector)

, vide which the petitioncrs were dealt with

in the {ollowing manner:-
S.No Napw’of Officers & o
L Sved ﬁ“’i:Snation Fom | To Remarks
3 u - :
Hatini Chiet s Asad | Chief Chvcf Drug | Against (e
BS-19 g Inspector | Pharmacist Inspector | vacant post
(BS-19), (BS-19),
KDA, KohatI District
2 o - DLKhan | ————
E:’s)p)c‘::or?}bsbz;sg Chicf Drug | Chief . Chicl Drug | Against the
- Pharmacist | Inspeetor vacant post.
(BS-19) (BS-19),
Services District
Hospital Abbottabad
Peshawar
_____-f"""____,_—-—*-"; ____..—v—_'—‘-
3. Amin ul Haq Senior Drug Already underL report 10 DG.DC&PS on
Inspector (BS-18) account of disciplinary procecding under
E&D Rules, 2011
4. Arif Hussain Analyst (BS-18) Senior Drug Analyst Apainst the
' Pharmacist (BS-18), vacant post.
(BS-18), Drug Testing
Services Laboratory
Hospital, (DTL),
’ Peshawar Peshawar.
5. Manzoor Ahmad, Drog Drug Drug Against the
Inspector (BS-17) Inspector Inspector vacant post
(BS-17) (BS-17),
District District 17,
’ Peshawar District, Dir
: LoAwer.
-__‘-d_" .
6. Zia Ullah Drug Inspector BS- | Drug Drug Against  the
. 17 Inspector Inspector vacant post
(BS-17) (BS-17)
District Dir, | District
' Lowef. Bannu
[ 7. Muhammed Shoaib Khan Alrcady under report (0 DG, DC&PS on o
Drug Inspector (BS-17) account of disciplinary procccdings under
E&D Ruics, 2010, -
rg‘"ﬂ Shazada Mustafa Anwar Waiting for | Drug Against the
Prug Inspector BS-17 posting at | Inspector vacant post.
Directorate (BS-17)
of Drug District .
Contral & Karak
1 ¥t

 pharmacy | —————

Scanned with CamScanner




Execution Petnion N,
Iy
IA:Y,;)/?;;)’.‘:I mm*’"': ,f:f: e Kervict apimal a,
. No. 333/, oy oo No 48211)
Single Uencl tom::/a):,),z thert 021 htled

W awd
Mo 53420 0nd conyry, “Aratn U .
g Kol 4y, :"'N_"' 572023 g,,:'L:‘nt"""' Pelitran ’::‘ n’";"m ChizfSecretory,
Khan, Chou, . 33672027 ore de 112022 Mo 1772023 g
nn. Khyler Postnumnay oo J1° Octaber 2024y
ervice Tridunal, Pechan, ar

I

Services, h
Khyber )

Pakhtunkhw

.3, Peshawar

13.  The abov petitions were taken up for decision on
.]"“09'2022 whed the leamed counsel for the petitioners
informed the Tribunal that he had filed four (4) more
execution petitions on 14.09.2022, so it was decmed
appropriate !ﬁat let all the petitions be decided together and,
therefore, the above petitions were adjourned for 31.10.2022

for decision of the same.

4. In the newly instituted execution petitions

No.533/2022, 5342022, 5352022 and . 536/2022, the

petitioners prayed. that the judgment might be implemented in
(rue letter and spirit without wagting the precious time_ of the
Tribunal as well as 10 avoid unnecessary rounds of litigation, 3

It is, however, urged in paragraph 6 of all the newly filed

execution petitions that the respondent/depariment submitted
compliance notification issued on 22.08.2022, which was

totally__in__defianc the judgment whereas proper

compliance of the judgment as desired by the Tribunal was to
1 —
be made and for which basically the appeals were accepted '
. |
as prayed for.

15. The main stre
s that as all the appeals with their respective

ss of the leammed counsel for the

petitioners wa
r’e accepted as prayed for, therefore, the petitioners AESTED

prayers we

SRR 1117
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could not
 be transferred from the slations they were already

posted.

16, 1tis cardinal orini
It is cardinal principle that while judging the intention

of ,
a document, the construction of the document has to be

seen fgld for the purpose not any portion but the whole/entire

¥
document has to be seen. Keeping in view the above
principle, paragraph 10 of the judgment is worth

reproduction, which reads as under:

“10. From the divergent pleadings o

parties par/icularly discussed herein
before, the main  question wanting
whether vice versa

determination IS,
transfer of the holders of the post of
Drug Inspector/Analyst " 9
Pharmacist is reasonably doable? ”
¢ j9. The rest of the paragraphs of the judgment have

onc and the O
n in detail and the finding was

ks that the

nly formulated

answered the above,

uestion/point for determinatio

q
y all means very clearly spea

in negative, which b

only _issue before the Tribunal was whether _vice versa
pransfer of the holders of the post of Drug Inspector/Analyst

bly doable and that was decided

and of Phgrmacist is reasonagiy.

in negative. Thus by no stretch of imagination it could be

he judgient that it also intended not to transfer .
U,

inferred fromt
¢ that all the

tioners from oné station to another. Tru

the peti
¢ accepted as prayed

eals with their respective prayers wer

app
r resultant consequence of
L3

for but with specific and quite clea

setting aside the impugned order and not transferring the

appellants from the post of DRUG INSPECTOR b:: DRUG
e ¥
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S
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ANA T
"\l-li_ as the Case
may be. This condition of thc order,

after ac
CCplance
of the appeals, has restricted !he relicf to the

Xtent ;
only ie. the Drug Inspcctors should remain

posted as Drug.Inspectors while Drug Analyst should remain
u pf’sie'd as such etc and none of the two or of any other
Category could be given posting against any other calegory.
Therefore, this Tribunal, while exccuting the judgment and
sitting as executing court, cannot extend the relief by giving
that any other meaning or import, especially, to extract the

meaning that the petitioners could not be ransferred from the
»

stations they are already posted.

18. There is no'denying the fact that the executing court
cannot go beyond the terms of the decree/order/judgment it
stands for and it cannot modify these lerms or deviate from

them in exercise of its power of cxecution rather it has to

execute/implement the judgment/decree/order strictly' in the
terms of the same. \

19. In the above siale of affairs when we sce the
notification dated 22.08.2022,issued in compliance of the
judgment, it appears that the judgment had been implemnented
in its letter and spirit and we cannot allow enybody to exploit

¢ lbe.tcm!; by making self-beneficial interpretation and to get
any relief which was not grented in the judgment. Therefore,

the contention of the petitioners that they could not be

transferred from the stations they were previously posted, is

\
not well founded.
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$ also gy,
8ued by ghe Pelitioners Amin ulHag and

ad Shoaib fhyy ; '
that i
hed nstead of compliance of judgment,
€Partment dig ngy give the i
. 1N any posting because of some
isciplinary procesg; is i
¥ Proceedings, It is in this regards observed that in
- the a
- PPeals of the above two petitioners there is no mention of
the disciplinary proceedings nor the same were discussed
anywhere in the judgment. Thercfore, the Tribunal, in the
respective execution petitions of the petitioners; cannot direct

the department not 1o take any discipfinary action against
them. Needless to say that the above named two petitioners
have every right to separately challenge the disciplinary

proceedings, which they might have and if they did not alrcady

challenge thase. In case they challenge the same now, those

would t'icfinilely have to be decided subject to all timitations

and restrictions and in accordance with law. (q: of s MQ
? b flad om0 o i, Coniog

21. Pronounced in open cowt in Peshawar and given

under my hénd and seal of the Tribunal on this 31" day of

October, 2022. -

(Kalim Arshad Khan)
Chairman

Certified 4 be tzre copy

’!e of Presenfets. o o) ‘.,r;.}i.-;u}nyﬁ.l 74/;[.{1.5-,-
’ . - | 8%
Number of Vards -é_&ﬂ___ L KI';i i v
v e [ R RN o ‘..._1 TaiWh
Serviee ‘I ribunyl,
e aa Prodinvur

=y
s

Crnying Fee
Urereta— 9

g 'r::::__.._l,

Plama g, 0 e e

CDaw s (,‘np,r.-‘.._“/_B//)(/;-kz | ¢

. Beteor Delives o -uw____zlz .{_ AN
' . ST

l’ageg

Tz

Scanned with CamScanner




A
o x . ,
“B” 3 (Pt

29

.10 -

BEFQRE THE KITYBER PAKHTUNKHWA SERVICF
TRIBUNAL,PESHA WAR.

Appeal No. 16578/2020 o
Date of lnmtutton O O 01. 2021
. e . Y
Date;ofDeciswn S 06.1*2,20.2'1-' N e

Mr. Manzoor Ahmad, Drug Inspector (BPS 17) sttuct Peshawar, under
Transfer to the post. of Pharmacist: (BPS 17) DHQ Hospital KDA Kohat.
- (Appcllant)

. i:.;‘"'. .
The Chief Secletdry, K_hyber Pakhtunkhw } ‘Peshawn ancl two other.

(Respondems)
Mr NOOr Muhammad . . 7. Forappellant.”
Advocate. ' R

4 - Mr. Muhammad Adeel Butt :""3:' c

' Addl: Advocate General '-.‘-.'.Fql"i‘e'sp@ndents,

e MR, AHMAD .ULTANTAREEN 7. il CHAIRMAN
| MR SARAH-UD-DING s MEMBER()

- AHMAD: S‘ULTAN TAREBN«.;% gt ANz-By the appeal - described

"~ above. in the headmg and e1ght othex \appeals be'mng No. 10301/2020,

10535/2020, . mmxzozo 16580/2@20 o230l 15s02ml,

o

4821'2021;518_7-/20” the appellanta havc mvol\ed the jurisdiction ot tis

Page 1 of 12
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. : — .
Tribunal to challenge their wansfers: from .the'p'ost of Drug 1.19\'\&:‘{‘10!“\.‘1.):‘ll-’-
Anlalyst to the post of Pharmacists with the-prayer copied herem deluw

"On' acceptance of this appeal tie imp-ugned Notification dared
06.10. 2020 may very kindly be set: nsrde to- the extentof appellant
-',- and the respondenu may- Icma’ly be dtrected noi to-transfer tie
appcllant from the post of Drug Inspector (BPS-17), District
Peshawar. ‘Any-other: rametly w}uch tlus augusr Tribunal deems

fit that may also be awardcr! in favour oflhe appellant.”

2. This single. judgment shali stand 0 dlspose oF all the 09 appeals in
one place as in all of them: _cpmrnon. questions of lacts and law are
involved,

3. The' factual account as giveh-by"thé..?;pipéllan-t in Memo. of Appei!

has’ been edlted for' the purposc oﬁ. i Judgmcnt ‘Thlve appellants In

Appea-_ts No. 10535/2020  16579/2020,

5187/2021 are holders of

'>a1d post in due: proceas Appellant 1n ,_ppe’al No.. 16580/2020 is holder

1de; },depal‘tllwctit trapsferred them

duthouty but. they 1ece|ved ‘no IBSPODSC ‘of, thcw depaltmentql appedis

Consequently, they have preferred -rth'e.i'xa.ﬂsefv:ce appeals respectiveiy. s

Page 20f 12
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cnumerated*herein above, for judicial review ol the impugned trarstin

-or dus ’lhe coples ot the appomtment OIdCIS of appelants, last tunyiel

order within. cad:e -and of 11npu5ned order followm by the copres of
dupartmental appeals alre'availa-blg on record as annexed with their
‘,;E"specti_ve' Memorandum of ‘Appeals. 'I"}'ae‘-appe‘l'lants have disputed the
wansfer-as made vide fmpugned- order: on the. ground that in terms of
service -'rules for th_e'rr.r,-, vthe‘i-r."aﬁpdiﬁgz{aéﬁt‘ lprdmOti'on'and transler 1s -

governed by nouﬁcatton dated 09 04 2006 of the Government of Khyber

""y~ﬁom the Phar macists.

The co.py'-.offthc .sa-id"hdf’i‘ﬁ-da'bn' 'a-‘ Al -exed w1th “the appeal is also

available on file. The. appellants amongst iothes. :grounds have urged that

the unpugned-- nonﬁ-cationr Of_j’:]"iéi'r.tl‘-&ﬁijEI{.iLS» a*gainst-' faiw, facts, norms of

, ndtur'vl Justxce and matcrla g-,fi.‘iotéitén'a'b'l't_a- is.ltable to be

e get” aszde to the extent of appe nts-and erespondents; and that the.

- in--aecordance with

that the appeals are’ against the plevmlmg law. and rules and are not

. maintainable .in: present formi. ~They. with'--,‘-j,se-ycrul* factual and

h
\
AI‘TI‘”"]’ i
A
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ubjections submitted that the appeals having.becn filed with mararl. i

intentions are liable.to be dismissed as the-impugned transter nou i
has been issued in accordance with Se,cbio_ri:ilvo of Khyher Pakhtiniliwea
Civil Sler'vants.Act., 1973.
_'/'5. We have heard thc argluments 'anc-ll,pentlsed the record.

0. The arguments of the parucs revoive .around' their submi ssion i
writing made. in Memuranduln-i of a'p:peal :zi‘?nd:'_ written reply respectively
and discussed herein above.

7. Leamed counsel for lhc appcll'ant has argued tlmt the impugned
notifjcation 'dated 06/10/2020 is against’ the law facts, norms of natural

justice and matenals on thu record thag the

chll_aht has not been. treated

by the vespo‘md‘ents'-i‘n;’-aoé'drd' ‘:ce Aw1th lfaw nd u-l'és'.on the subject and as

F25-of the Constitution of

' - Pakistan;. that “the. 1mpugned nollﬁcatjonl‘dated 06/10/2070 has been

such the xesporndents hla:; vxolated Artloles 4 n

. _Issued by the 1esp0ndmt No 2in. axbmary and malatide. | manner; hence,
‘not tcnable and Ilab Ie to be set a51c|e that the 1mpugned r]olec1L10|1 dated

06/10/2020: is - based«--qn d-:s,c_rrm'l.n.atiqn; fa'vorl-tts'm.- and nepotism and is

. 06/10/2020" hias nieither been . -;h,e'"ibe_s_t‘v:mterestfi-fdf ﬂj.e pirb]‘ic service nor
in exigencies of s'ervice; that "th.rou'gh- Jimpugned notification. e

appellants has been transferred. against -the . wrong cadre/post; thar

Page-4-0f 12 -
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through’ impugn‘ed-'nioti'ﬁﬁﬁlaion.w- is violation of clduse-] and 1V of the
_Lrapsfcr/posting p-olicy ol the Goverlmm-f;ﬁt of- Khyber Pakhtunkhw:,

3. Learned AAG on behalf .of'responc.I'e.an rebutted the arguments

' advanced by learned counsel. f_'or:t]‘le'-app‘el-'iv'ants and has argued that the

o l'p_’ appellants: are employees of Healthr ]?:épgﬁ:t'ﬁaen-ts.sclectcd through Public

Service Com-m-i-ssipn’s of Khyber -Pakh.turifl:{]l;mw;z--:bht their performance is

quéstionable on the bizsi_-s: of. their monthiy:progress. reports compiled on

the bas'i's'--.‘o‘f.:‘-_s'e't?- 5..‘_-ih-d-i-ca_t_é>1ts cside .ihc[uiriesﬁ that the

appellants: have a-Ire'a‘dy-:'co:r'ﬁpriéf:'ed‘:'thveil';r,'nd_.m‘-a-lili tenure of two years and it

is the discretion. of the competent-autlior ransfer a civil servant at

interest;. that it is the

1gh't5::_'pi;hée o acliteve good

: efy,that the appellants

the same directorate even

if they ll-aVe-bzbe'éhf'tiidlasfér:'réd‘l in ex-eadie; the 'same-is'also covered under

the.second proviso.of Agt; that the notification-issued after observance of

o allrelevant ml':é.s-/pb.l-i-cy.v_; X
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the sexvnce 1ules dated 09/04/2006

1S~
-

9, For 'aﬁy'-teason” but “as - matter. of ‘fact,- the. post;’ held by the

appel!énts"’as=—Dmg'I"nsp,ecﬁo,r'Orl_Dll_"ug;;A;h.si-l;ys,t; as the case inay be, were
got vacated 'by wansfer of “the -appelrliant md filled by posting ol the

individuals from the cadre of plmumcmts Thc appclldms Imconsequence

Bt-thcn txanstel have becn posted ﬂgamst ‘non- caclle posts. The main

.defcnse :of the respondcnts lles in. thei-r- 'r-epfy to para-4 of the

memomndum of appe’d It has been stated"“’i’dé',-;para‘-él'-'oi-’ appeal that by

< the: cad"re of the “appeliants is
Comp_lete y' dnfferem from that of serwce ru!e a551gned 101 pharmacists.
The reply of thie. responden

“T/ze Servzce Ru[e.s a’o

cadre but ir. speczﬂes the methocl |o/ rec/ witment and promotion

puncrual aubwrwent ro rhe publtc cmd to overcorie flre deficicncy

'[hr ough Pubhc Servrce Commrsszon ..-were mez qec/ to obviaie the
-sragnancy in the cadr‘e.' By-doi'ngl .'96) 'vcfz!};y drug inspector o an
analyst at DTL (who are. the cadre-of the 045 05 persons) can be

transferred making then liable to work in-hospital under the close

Page.6 .Of 1.2
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; - supervision of hospital administrationand vice versi. Fhose win

R . are '{:r:c'r')fa'sﬁrred Jfrom hospital to .wqulin the field us drug inspecior
are rr'ernen;io::siy working, rem'c;\.u'ng the lfu/'f/ung‘._' v
/1igh.1igh:f~ing a lot of ma:[;m'act'icés-“ previously done by therr

- predecessorwho .have~be'_len-,$'acfk_eid ﬂo_ﬁ;’nﬁ'eld'dufy. In other similar

cases, the - drug mspecrors Who are‘ crcked are under probe at

Provmczal Inspect:on Team and otherfora

10.  From the dwergem pleadmgs of parules pmtnculmly discussed

their functxonal duties are’ concerned._lt 18; pertmcm to- obqexvc that the

Govz,rnment of - Khybel Plkhtunk_hwa made the I hybex Pakhtunkhwa

* b

and plnase; T hel expressmn “Actl inthe sald’i':ru-llé's_rneﬁns the Drug Act,
1976. Analyét. means.'zin ?Aihlalv)"'st app'd;m'c;-q_by; the Government under the
AcL. ln'spector means an lj'In-s.}');acl{or-.apboiﬁtéd-‘ by the Governnent under
the Act: 'B(:)ard mean:,;;':thél.' Quali-tya'(.:.onipo.[' Board for the Khyber

Pakhtunlchwa Province.set up under Section 11 (of the AcpyTRharmucy

g TV o
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means a shop, store or place wl—rer—e.-d'r-u.gs.are; com’petmd’ed or l)l‘t[‘)i]i‘c‘d oL

ptuacuptlon Pmt I of ibid ruies rddt(’.\ t¢ -appointment and functions ot

enforcement staff, bub I\ule (1) of Rule 3 -n, Part-l of the said Rules

R PlDVldES that an Inspeuox and Analysb shall' submtl monthly returns

WWM_WN

Lp‘l'm I & Form-2 re:.pecuvely, to the Board‘ 'mcl a Ssmmary on he

ove'rall' 'si’ttlat"ron‘"of._;.qua-l'ity,3C'onttol'., m"-the area” undel Lhen respective

‘urisdietion: 'mcl the board sln]l maintav u-o-h hférmatibn-. in & manner as

to monitor the . quahty of wlllvthc drugs sold" and to: -keep-watch on the

@

¢
other mstxtutmnsrecognﬂe( the -P.h'u macy Councii of
Paki stan. andhab 'at:‘.-.l'(‘;a§t- on y m the! _'m:anu facture, sell,
' 6 .'C)i"lll:fnbi":"'/‘\.'c:lm'iniétmtlon or in
: plOVldGS !t-h'.'e qualification

arto=that of the Inspector

except experiencé which [in case Of ‘Anialyst s 05 years! The same rules

i.c. of 1982 proyid‘e':fd{"-du't'ipé" fv'-['n's'pé:cvjt_qlrsi.a-ﬁfd‘-"Analyspé. From the given

slatutory'-ekljbéi'tioﬁs: revldtbﬁg;'pbf,ﬁﬁe position: of Drug Inspector and Drug
Analyst, we ha.ve no Heéi.t-gl-tijonﬁ":lfd'-'--'hql'ti_.'thzu', the posts of Drug
lmpectoxlDrug Analyst are smtutory posmons with authority  of

'1pp01ntment vestcd in the Prownual Govcrnment The Government of

1
i

: NTTES [y
) i e L
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Khyber 'Pakhtu‘hld'l\:&'ii vide, notiflcz@bibﬁ;déted 00/04/2000 beanng, hYY

-SOH-11I/10+ 04/05 issued in pmsuance to the provisions conteined in suc
rule-(2) of Rule-3 of- the\-l(hyber Pal\htunkhwa Civil  Servants
(Appomtment Pxomotxon and Transfel) Rules,_ 1989, laid down the
- .gmuthocl ot recruitment,. quahﬁcatxon and othel conditions of service
applicable 1o the posts spccnfied ilﬁ':c@'l@mn-?, of the appendix. The

qualification- ‘of Inspector ‘in. th ,‘appeuchx simi-lar to that of

1) oft- Rule4 of

qualification: proyided: s Khybe

Cluef Drug Inspectm and DlVlSlOTlal' D g 'I'ﬁspeclor by promotion. T

p i

[thngl. Pubhhéervxce _?diﬂhm-tsmonm_ Wél‘é"‘ i'ﬁergecl to obviate the
btagnancy in" the cadre By domg 56+ Drﬁg Inspen.tm of Analyst at DTL
(who ave the cad—'r’e of 04 to 5 persQn__s:')':be’-'L‘ransierred making them liabie
to work ii. h_'d'sp?ifaal;'l.llhdgr thé-’cl‘oslf;ﬂé,,upéfi\'/itsvi?()n of hospital’admimstration
T-hose--who are glrahsfexrx"é;i from 'h;')sp‘i-ft'al_-,"-t;év work i the tieid us Do

Inapectox are t;emendously workmg, removmg the bottlenecks and
: - \

l

' /
o ; i
e . ;\."r@f:‘”l ok

N
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- the expedlency of f'xllmg the Dlug Reg

A9

mg,,hlu.,htmb a lot of dlscrepqnclce done by thelr plE(lebC“bOlb who have

been sacked ﬁom held duty

[2.. The 1epIy of the Iespondcntb as, dxscussed above revolves around

-1lato 'y_.posts I)y inter se tr clmter of

?he holders of “the post of Drug Inspector/Dxug Analyot and  of

and. posts in connectlon wnth "lffalI‘S of.the: Provmce In pmsuance of this

(R
. *

command’ of COl’lbtltUIlOI) 1he Plovmcxa] Servme Laws i.e. the Khyber

Pakhtunkhwa ClVll Servants Act 1973 and Ru]es made-there-under e

in place in generai besuie';' othe1 Specml Se1V1ce laws for particular posts

and serv;ccs n connectlon Wl[h affaus of the Provmcc AS alreudy

discussed abovc the notification ddted 09/04/2006 issued in pursucnde 1.
Sub Rulc-(2) of Rule-3 of '(APTI‘): Ru_l'es-,. 1'-'989_ is there which laid down

the-method’ of recruitment, qualification and“other conditions of service

Page  10i0f 12
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thie . caser of “Mubammad’
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‘Azhar

“thatia.post which is

making
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

Service Appeal No. 1748/2022

Zia ullah Appellant
VERSUS
Government of Khyber Pakhtunkhwa through Chief & others

Respondent

AFFIDAVIT.

I Mohammad Tufai! Section Officer ('Lit-ll) govt. of Khyber Pakhtunkhwa Health
Department do hereby solemnly affirm and declare that the joint Para-wise comments in
Service Appeal No. 1748/2022 at Page-1-6 is submitted on behalf of respondents is true and

correct to the best of my knowledge, belief and that nothing has been concealed from this

-
QW\‘V‘ /. %O\Q\Q/

Section officer {Lit-1)
Govt: of Khyber Pakhtunkhwa

! Sig Otficer (Lit-11)
Healfgeaithn&%grtmem

Khyber Pakhtunkhwa

Hon'ble Court.

Identified by:-

Addl: Advocate General,
Khyber Pakhtunkhwa




GOVERNMENT OF KHYBER PAKHTUNKHWA
HEALTH DEAPRTMENT

AUTHORITY LETTER

Mr. Safi Ullah, Focal Person (Litigation-II), Health Department,
Civil Secretariat is hereby authorized to attend/defend the Court Cases
and file comments on behalf of Secretary Health Government of Khyber

Pakhtunkhwa before the Service Tribunal and lower Courts.

A 2"
(MAHmoom Y \

Secretary to Govt. of Khyber Pakhtunkhwa
Healtlg D e}g ?ﬂ{&?\nﬁ
Gecretary & ,
Khyher Paihtunkiwa
J

Health Departmem




