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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 1620 to 1628 of 2022

(Appellant)Mr. Gul Zarif Khan & Others

Versus

Government of Khyber Pakhtunkhwa

AFFIDAVIT

1 Syed Nabi Gul, Superintendent (Lit), Directorate of Social Welfare, 

Education & Women Empowerment Khyber Pakhtunkhwa, do hereby solemnlySpecial
affirm and declare on oath that the contents of the accompanying reply/comment are true

and correct to the best of my knowledge and belief and that nothing has been concealed

therein from this Hon'ble Tribunal.

/

deponent
CNIC No.17101-0377128-9
Cell# 03469148582
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

Service Appeal Nos. 1620 to 1628 / 2022

AppellantGul Zarif Khan & Others

VERSUS

\ . Govt, of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat Peshawar .
2r Govt, of Khyber Pakhtunkhwa through Secretary Social Welfare, Special' Education & 

Women Empowerment Department Peshawar

3. Director, Social Welfare, Special Education & Women Empowerment Department 
Peshawar

4. Govt, of Khyber Pakhtunkhwa through Secretary Finance Department Peshawar

5. The District Accounts Officer Bannu

N,

Respondents

Respectfully Sheweth:

PARA-WISE COMMENT ON BEHALF OF RESPONDENTS FROM 1 - 4

PRE-LIMINARY OBJECTIONS:

1. The appellant has got no cause of action and locus standi to file the present appeal.

2. 'That the appeal is not maintainable in its present form.

3. The appeal is badly
4. That the Health Allowance was granted / allowed by the Federal Govt, only to the 

employees of Directorate General of Special Education, Govt of Pakistan Islamabad and its 

allied Institutions in pursuance of the judgment of the Federal Services Tribunal, while the 

petitioners were neither devolved employees of the Directorate General of Special 

Education, Government of Pakistan Islamabad nor they have been appointed by the Federal 

Govt in the Directorate General of Speeial Education Govt, of Pakistan, Islamabad and its

■ allied institutes, therefore the appeal is not maintainable.
5. The appellant has concealed the material facts from this Honorable Tribunal.

A

FACTS;

1. No comments. Pertain to record.
2. No comments. Pertain to record.

3. No comments. Pertain to record. 

4.. No comments. Pertain to record.
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t 5. Correct to the extent that the Federal Govt, granted / allowed Health Allowance to the 

employees of Special Education Institutions working under the Directorate General of 

Special Education, Govt of Pakistan, Islamabad. Judgment dated 18.07.2017 of the Federal 

Service Tribunal Islamabad by setting side the impugned orders dated 21.03.2016 and 

25.03.2016 with the direction to the respondents to continue the Health Allowance already 

granted to the appellants since 2012 (devolved employees of Special Education, Govt of 

Pakistan Islamabad) and also directed to refund all deduction made in compliance with 

impugned orders within a period of one month (Annex-A). As far as judgment dated 

■ 17.01.2018 of the Supreme Court of Pakistan in the case titled “Federation of Pakistan 

through Secretary Capital Administration and Development Division Islamabad etc VS 

Muhammad Attique ur Reman etc (in C.A.811/2016) is concerned, in this regard it is 

submitted that it was the affirmation of the judgment of Honorable Federal Services 

Tribunal dated 05.10.2015, 11. 01.2016 and 18.07.2017, therefore the appeal-^of the instant

appellants On the basis of the above judgments do(, not make them eligible for Health 

Allowance (Annex-B). As far as consolidated judgments dated 18.07.2017, 11.01.2016 and 

05.01.2015 of the Federal Service Tribunal against the stoppage of allowance is concerned,
of the employees working under the Directoratethe said judgments were purely in case 

General of Special Education Islamabad. It is further to clarify that the Govt, of Khyber

Pakhtunkhwa Finance Department vide Notification No. FD(SOSR)-7/2019-53 dated 25- 

11-2019 granted Health Allowance only for the devolved employees of Special Education 

Institutions working in the province of Khyber Pakhtunkhwa which is reproduced as under.

“In pursuance of the Supreme Court of Pakistan Civil Appeal No. 811/2016 

titled “Muhammad Atique ur Rehman and others vs Federal Government through 

Secretary Capital Administration etc”, the Government of Khyber Pakhtunkhwa 

(Provincial Cabinet) has been approved health allowance at the rate of one basic 

pay to the devolved employees working in the Special Education Institutions from 

the date of their devolution to Provincial Government of Khyber Pakhtunkhwa.
Thus the said allowance will be admissible only to the employees of the 

Special Education Institutions of Khyber Pakhtunkhwa devolved under the 18*'' 

constitutional amendment.” Keeping in view the above factual position, the 

appellants are not entitled for the relief they prayed for as the present appellants 

have been appointed by the Provincial Government before the devolution under the

f\

18^^ constitutional amendment.
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6. Correct to the extent that Mr. Rashidullah Shah, Senior Teacher (BPS-17) presently posted 

as Principal and was awarded Health Allowance due to the reasons that the said teacher is 

from devolved employee (List of Devolved employees is at Annexure-C).

7. Correct to the extent that the Finance Department Govt, of Khyber Pakhtunkhwa has issued 

notification dated 25.11.2019 regarding one running pay to the devolved employees 

working in the special education institutions while the present appellants had been 

appointed by the Provincial Govt before devolution under the IS”" constitutional

• amendment.
8. ' Incorrect, hence denied. The appellant has not submitted any departmental appeal to

the department. However, the Honorable Peshawar High Court, Abbottabad Bench

in its judgment dated 27.10.2022 in Writ Petition No. 68-A/2019 titled “Muhammad

Adil Khan & Others VS Government” has converted the writ petition into

. departmental appeal which is re-produced as under:

“Learned Counsel for petitioner after arguing the case for a while stated 

that this writ petition be converted into departmental appeal and sent to
Respondent No. 1 for decision according to law.

In view of the circumstances, we accordingly convert this 

petition into departmental appeal, which shall be placed before the 

worthy Chief Secretary, Government of Khyber Pakhtunkhwa, 
Peshawar for decision according to law” (Annexure-D).

It is further submitted that in a similar case judgment dated 27.10.2022 in the Writ Petition

No. 202-A/2021 titled “Muhammad Younis etc VS Government of Khyber Pakhtunkhwa”

and judgment dated 27.10.2022 in Writ Petition No. 628-A/2022 titled “Rubina Mazhar VS

.Govt” was passed by the Honorable Peshawar High Court, Abbottabad Bench which i:

produced as under:-

is re-

“Same order as in the connected WP No. 68-A/2019” (Copies of order sheet 

dated 27.10.2022 are at Annexurc-E & F). In compliance with Court judgments in the 

above Writ Petitions, the respondent department submitted the Departmental Appeal of the 

' appellants alongwith stance of the department to the Chief Secretary Khyber Pakhtunkhwa 

for consideration and appropriate orders.

9. Incorrect, hence denied. The respondents are law-abiding civil servants. No discrimination 

has been made to the appellant. The appellant has no cause of action to file the present

service appeal.
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GROUNDS

A. Incorrect, hence denied. The factual position has been explained in the preceding para.

B. Incorrect hence denied. The respondents are law abiding civil servants and the appellants 

have not been treated against the law and rules due to the facts explained in the preceding 

paras.

C. Incoifect, hence denied." The Tactual position h^ been explained in the preceding paras.

D. Incorrect, hence denied. The factual position has been explained in the preceding paras.

E. Incorrect, hence denied. The factual position has been explained in the preceding paras.

F. Incorrect, hence denied. The verdicts of apex court was wholly solly for the devolved 

employees who were working under the administrative control of Directorate General of 

Special Education Govt, of Pakistan Islamabad while the appellants have been appointed / 

working under the Directorate of Social Welfare, Special Education & Women 

Empowerment Govt, of Khyber Pakhtunkhwa.

G. The respondents also seek permission of this Honorable Tribunal to advance other grounds 

and proofs at the time of hearing.
In the view of above factual positions, it is humbly prayed that the appeal being 

_devoid of any merit may graciously be dismissed. , . ___

Chief Secretai)^ Government 6f KhyberSecretary
Pakhtunkhwa, Social Welfere, Special 
Education & Women Empowerment

Government of Khyber Pakhtunkhwa 
(Respondent No. 1)

Department 
(Respondent No. 2)

Directoh'So^akWelfar^ Special 
Education and^Women Empowerment,^- 

Govt. of Khyber Pakhtunkhwa 
(Respondent No. 3)

Secretary to Govt, of Khyber 
-s-^khtunkhwarFinance Department"-^ 
Y (Respondent No. 4)
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•VMOn. (C.A&I3|)J vi.ltf IcUL-lWlUil 66.OK.no I 2.i(llnvv«*l Muiiilh Allowuiicc *

; iiC.SpciLi;:! I-tUiCaliuM (DGUIi) imd
" ■ ■ ilnrlttfliiiyingihe^ia Allciwincc.lo’ll;«B personnel ' ■.'

W.ih i-ilUci rr.HH J)|.M|.^nir..J)iu-' ur sccrciiiry ' ' ■
CA»viDJD 6i« cOiploycc;; of OGSC sinned n|*Uaiijig.ihc in.nlic/sviih him who
vide IcUcr <j:t!c(l I S.O.r.liO IH nJIpwcil I I'uiiiih AltownnCC’ (o all l.-ic uni'ploy'cuK 
or l(i insiJUiiioiis'of pGliIi.aJul'allied udttcsUion cuiurc.s, cic. in vicw-ol*

, runeiions and Hie scj^iccs being.rcndcTOil.by Ihcm in ..providing Mcallh 
. -■ Services io the (Jisiiblccl, ami .spcci;d children .with chcct froiir 01.0l;2012'' 

ond-thc A01*ft accordingly .started phying tile-said.;ilr6ws;ece lo ib.cn>.'H^c 
. _ AGl’R vide Icitcr dated’O^.Ott.ZO 14 inrormed -ihc Director Gciidrah DOSE- . ■ ' 

that Finance.Division h.ld hot provicied hndgcl.alldcatipn.roribc year 2014'. •.
2015'for.the s.iid Allowance.'.heneei the payment of ::rud''Allo.wancc be ,

: . :*•••

Y .

Slopped • by. .submitting the computer ch.sngc.s through concerned DDOs.
, ■ i>ubsc<]ucnily the h'lnanve Divl.slon'aUbcatcd bviclgCt.lbr the said Allowance ^ .

but the CAcS^P.parlcccl the budgct nnd later on nllqcaicd-jihc same lo som^ 
other orgariv^aiton. Ucing aggrieved ol’stoplJagc of the Kaio-Allowance •
letter dated 0^.03.201.4 4b'c nflcctcd'.‘cmploycc-H Hied V/rh t>etilio|r 
.NO.271J4/2014; 3353/2014 ant! 40[)7/2(J!4 whielt were tlVposcti; ol'by ilij: . 
Mon’blc Isl.tin.nbad Migli Court. I.slan>aba<l vidc.t>r<!er daicil I7.0y.20l5 i« -

• •:

.. the following inanner: - • . 1

' XXXXXX . • . \ . NJtX J . .
..In the light, of the above, the instant petition. . 

. ;alongwjU> the■ cbiincclcd petitions arc converted into 
.fcprcscnlalidns tjeerned. to be pending.hctorc ihc learned' 
Secretary CADDI The learned Scereiary. CaDD .shall 

’ ■ afford an opportvmiiy-, of-hearing to ■ an authorized
representative .of the petitioners and, th.crcaAcr press a . 

- spcjiking order. It is expected .that the Secrctiio’^ shall, 
inter alia, take imo.considcrairon:

.t) • the affidavit dated 26.3.2015 r*Icd by .ih.c Sce.'ctury 
Finance, dwriht.i'hc proceeding; before'this Court:-.
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r '
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b) tl;c fact that in sonic^ca.Hcs the Health Allowance . • ■ - 

'va.s pnitl.io lltc employees by the AGl'Ix pursuant . 
to ihc apprn*/al given hy.thc C.^PD:

CJ The . r.cqoost made by and on 
. ^ pcii:iono« that in the’crre.vim.siances recovery of.

• . the Health Allowance ,would cau.sc. iiumensc
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bon^Juruiiiui lit iltc llulti- of nimViii or 
ilupttrtmunl or uiiiiiy Koiinrotuly.

-i.- ........ In \)rdci'.!C'utiicci .llw-.ciulji of jii.slicc, il would be
: .®PP*“Of»rialc rucoviry of Ihc Hooldi Allowance already' 

*o .the.c‘mplo>xlit»ij.recovered aficr, a speaking order has 
-i'-b^en p.\s:tod'by 1U7 Icnmed-’Sccrgiary.* IcIs expected that the . 

Sectcinr)* CADDl$hall.pas5-a*spcakin& order preferably within .
•• i?O.Uiy.O ■

'X.S.N ■ *■.

I

i, t
uiielt« ••

XX.N. NXX- ..1;

*nic iScci'Cliiiy C!At'^l)D.iint*r. jierii:uini iho. .rcciirtl mtil'ttUovilU^y, .Hit*• * .* * *' * • *
opporlu^ily or itctirim; u» titc milhori/.cd' vcprcxciUnllvca ol Utc

.pclilioncri Oiow iippcllaitltfj on ld.03.20K. pasadd the order dniuil.
• 21.03,201(5, and dccinrcd llic'.CAipD^ 'IcUcrs dated

■allowinc Mcallli Alknvaucc.to ihc UGSL: ctiipUtycuy'milawfuI, uUainM -
Ihd rules. voW. ;.b iiiilio a,.d UircUcJ lhc AGl'a io'recover ^l>c said ■
Allowance from their silarics in easy iiislaUmcitls. .

I

'1
%

' n■ m
„ l.i lhis'baekdrop."lhc ai^cllanis nied cUc Insla.U. appc.ate wlUi

. : 2. .
. the following prayer; •.•Ml is lh«cfdre,mosltcspoelfuUy prpyca .Uwt Vlie-■ - ' ' . i

Slopped iVoiii paymciil.
• ■ Tl,= i^rU'counsel, .br'orc dppclli>nU a.^uccl, Uu^Urc

'under Article 2A0. of, i 1

i

I ■

*>

3..ppdiona: 6ci..E ,0-P,..mP™.S.r-P»a

=“““ ^ - «. p..rW«..rW« i
allo.wanccs presenbed. y . ■ f pinance O-M. , .

1973 and covered indcr
and ■;■

No.2(i3)P.-2/20l*
•’slipulalcd .tT 

tuililidalion »*!
% ■

• Ai5stt: CT(rector(Litiqiit(oni !
.• ^oc.alWolfarn.seand W= '

Knybet Pakhtunkhwr^
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■ <'!’i>i? vcnslort. ■ the’ laitmcd uutmiid) for itio
.... flppcihmjs rofClTCd .U9 ltlu;tiul4MtiuntM. ori'STuInleri 0i.l0.20l3. tl.0l.30l0, 

lX.oi.2orb'»tui- 14.1-2.3(1)0 pii.'iACil III Ap|)unl:i No.234(tOC.S/?.30iri, Sfi7 in 
. S72f/^)C2;;^qi3. l 17<i m |.IS7; l l.sy In 1251(H)CS/2015 .si 3itl m
**O5(l^)CS/2016 And prnyed for tho '^nmo I'clicf.* Tlw •■tcnnictl counnet 
v'ciwmcnily .nreued ih.-u ihc Tcspotulciu*riiiancc Division svft.s Ulowlnj.; Uoi 
Aitcl cold in die s.imc a.s, on llic one liaiul, it hud ailihhi''id vhc chilm of

' • -•

\
I

die «ip7>clicnis ir. purr. vi m!* (htuv j*,.’ir;iwlsc. c»l;r,;i>cniy- Jhud'in ihc Itun/blc 
Islamabad Migh Court. Islnn^bnd whlic. oi) the other Itand. Ihi:y attclined.
(he .^.imc claim vide oftlcr ilalcd 21.U3.7.010. Me contended iliuc the benent 

• ' ■ ' ■ \ ' . * 
-once granted .and nclCd oi'iai had crcuivd'u .vested f.iiiht Nvliich could tiql be- .
withdrawn uailalcrally, in vtolatioii of-principle' uf natnrul Jxisiice* Ihc

"icn'nicd.counscl^ lor -lhc uptiehaid ta.sfly ui'guod that impugned orders were .
void ab initio. coram-iuiii-Jndicc 'aiul having no sancihy 01 hiw tvs
wiiluJrnwai / MuplKipe .d'.‘jalai'y. ai.ninmiud in I'litUKlnucpl whieU ^ould nol
be iiwardcd willujul aiJi>iilin/* the due procc.^s-<tl law-pi.fwtded
Guvcrninciil'!>crvimt,s (lUlie-eiiCy'imd rji.'Jeipline) Rules, 1973.

; nic appcals wcrc rfsi-sicd by die rc.-;poiulcnt.s. .U was slatcd_ .
lh.K ihc SjIiU .nllow.incc w;i.s lioi ailmi.-isihic lo ihc .ijipcllniMs ns lliCy did . 
foil under Ui-: dcliniiiun oTl.cnlU. pciounncl.because hcallli personnel n,c;n|,

■ • a person Uo held a posl in any Instilule or orsnnization deliverins scn^icc^
■ in- .hc.hcdlth sector and included in Schcdulc-1. ll >vas furllicr subni.Ucd 

Ihc HealIfi Allowance Avas aliowcd provisionany lo ihc appclhuiis by ihc^ 

AGPK on ilic basiy of CADJ3 Division's loucr d.aicd 00.0S:2012 bu^ 

subserincntly that Division sent a reference; to the Finance Division to >c.ck\

iidmissibilily of Health Allowance which vcgrcucd ihc\
■ inyoW.cd .ill process!

4.

. V

I'is concurrence, for
- same on 14.03.2013 on .the srouhd Uiat they were m:

i lr education; training:and rehahi.ilatinn nf disahied-ehi.drcn and persona^,

with .hsabilitici and. hence, em,Id,hot he dcchircd aa
entitled for the said allowance, The CADD on

.^OPR conveyed sanction of the Health-Allowance to .
DWisu'diiiind ihc \ ■

i.s'hcaUh p-ir.^iom'icl to.

■ 15.03.2013 in Rs
become 

con'invinicution lo
of llvi Finance 

to the appcllams. • wbioh was
DG.SE employees wiilioui ciir.currcnce,

pciymcnt'AGPR '-m.a.dc . .provisional
Iv (ii.scontiniictl alter vcrili^aliohon of cniitlcmeiU in order lO

.Mibscqiicnlly 

JJfCVCJ'il liic luifusc 

jubniilictJ by respondent No.2

of thin allowance hy nqh-cnlitleti . personnel, U was
.2 ihafitealth allowance wt^tjranlctl-with .H'C.

, t

.i j ^ ■

Asstt. Director (Ltligationj 
Social Welfare. SS and WF 

Knybe» Pakhtunkhwa
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l3.rccioRUc.Cic..^Sl orSpccinl cilA.call.,i, & Soeiul Wein.ro. l.cl„o ».v 

■ .■ ■ ■ ^ ■ V*JiiCiiimiinJ. Uutiy. ticuij -.wUlv Uw,”n.i*ocuii*i of- t3(JMcuiluu.'’t.ralnlnc “n«*
; .. w.. ;■ ciitldrcivnrid pcrsohs’.wUh.iUsabUUlcs, whtcU was

ciirncJ Out. by t^niuIli*nrprc5Kionni‘ tciim incUiding tcnch^rs. profustonntff.
.iloctors*'adniiiiuitraturs^i'niaititci’Ftif. tiiui / nitcUliiry lAolVUtil tt(«>r
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Judgment sheet
In the Federal Service Tribunal, Islamabad.

— 13.

Appeal No. 565 to 573, 757 to 793,894 to 918, 918-A, 919 to 
943,998 to 1045,1108 to 1179, 1224 to 1243, 1265 to 1325,2327 
to 2350, 2352 to 2368 & 2368-A , 2369 to 2443, 2446 to 2484 & 

2487 to 2501, 2508 to 2520 (R) CS/2016 with M.Ps.

Nusrat Tahir and others 
Versus

Secretary, Capital Administrative & Development Division. 
Secretary, Finance Division and AGPR, Islamabad.

Date of Institution 
Date of Hearing 
Date of Judgment

: 04-04-2016 etc 
: 17-07-2017 
: 18-7-2017

Before: Syed Rafique Hussain Shah, and 
Syed Muhammad Hamid, Members.

Present: Mr. Muhammad Anwar Mughal, 
Advocate for the Appellants 
Syed Zile-Husnain Kamzi, Assistant 
Attorney General for the respondents 
with M/S Arshad Anjum, Assistant 
Director, CA & DD, Naveed Akhter, 
Section Officer, Finance Division, 
Azhar Nadeem Awan, Assistant 
Accounts Officer and Muhammad 
Jabbar, Senior Auditor, AGPR as 
D.Rs.

JUDGMENT

SYED RAFIQUE HUSSAIN SHAH. MEMBER: With this judgment

we shall decide the above title appeals. The facts giving rise to the present

appeals are that the Prime Minister of Pakistan approved payment of

Health Allowance to the institutions providing Health Services in the year

2012 and the Finance Division issued notification No. 2(13) R-2/2011-777

dated 6-2-2012 for grant of Health Allowance, equal to one basic pay of

running salary to the health personnel in the employment of Federal

Government in BPS scheme w.e.f 01-01-2012, in addition to the existing
- . a itinntionl pay and allowance in BPS Scheme. Health allowance has been to theOircctoi-aw '

Socia' contemporaries of the appellants in other Government Hospitals including
Knvhei Pakmu

PIMS, Federal Govt, Polyclinic, CDA, ICT, Pakistan Railway and Federal 

Government Services Hospital, Islamabad, etc, but it was discontinued to 

the present appellants vice impugned orders dated 8-8-2014, 21-03-2016



m
and 25-3-2016. The Secretary, Capital Administration & Development 

Division (CA & DD) vide letter dated 6-8-2012 allowed Health Allowance 

to 24 personnel of Directorate General of Special Education (DGSE) and 

the AGPR, Islamabad started paying the said Allowance to these 

personnel with effect from 01-04-2012. Due to discriminative action 

Secretary CA & DD the employees of DGSE started agitating the matter 

with his who vide letter dated 13-3-2013 allowed Health Allowance to all 

the employees of 16 institutions of DGSE and allied education centers, 

etc, in view of functions and the services being rendered by them in 

providing Health Services to the disabled and special children with effect 

from 01-01-2012 and the AGPR accordingly started paying the said 

allowance to them. The AGPR vide letter dated 8-8-2014 informed the 

Director General, DGSE that Finance Division had not provided budget 

allocation for the year 2014-2015 for the said Allowance, hence, the 

payment of said Allowance be stopped by submitting the computer 

changes through concerned DDOs. Subsequently the Finance Division 

allocated budget for the said Allowance but the CA & DD parked the 

budget and later on allocated the same to some other organization. Being 

aggrieved of stoppage of the said Allowance vide letter dated 8-8-2014 the 

affected employees filed Writ Petition No. 3784/2014, 3858/2014 and 

4007/2004 which were disposed of by the Hon’ble Islamabad High Court, 

Islamabad vide order dated 17-9-2015 in the following manner:-

4. In the light of the above, the instant petition allowing with 

the connected petitions are converted into representations 

deemed to be pending before the learned Secretary CADD. 

The learned Secretary CADD shall afford an opportunity of 

hearing to an authorized representative of the petitioners 

and, thereafter pass a speaking order. It is expected that the 

Secretary shall, inter alia, take into consideration:

a) the affidavit dated 26-3-2015 filed by the Secretary 
Finance the proceedings before this court.

b) the fact that in some cased the Health Allowance was 
paid to the employees by the AGPR pursuant to the 
approval given by the CADD.

c) The request made by and on behalf of the petitioners 
that in the circumstances recovery of the Health 
Allowance would cause immense hardship; and

d) the fact that the petitioners are employees of 
different departments and entities under the

. _stv. Director 
social

o

I WE,Sc
Km.



-5

ir
administrative control of CADD and, therefore, the 
entitlement of eligibility shall be taken into 
consideration in the light of status of such department 
or entity separately.

In order to meet the ends of justice, it would be appropriate 
that recovery of the Health Allowance already paid to the 
employees is recovered after a speaking order has been 
passed by the learned Secretary. It is expected that the 
Secretary CADD shall pass a speaking order preferably 
within 90-days.

5.

The Secretary CA & DD after perusing the record and affording the 

opportunity of hearing in the authorized representatives of the petitioners 

(now appellants) on 14-03-2016 passed the order dated 21-3-2016 and 

declared the CA & DD’s letter dated 13-3-2016 allowing Health 

Allowance to the DGSE employees unlawful, against the rules, void ab 

initio and directed the AGPR to recover the said Allowance from their 

salaries in easy installments.

2. In this backdrop, the appellants filed the instant appeals

with the following prayers.

It is, therefore, most respectfully prayed that the 

appellant being entitled to Health Allowance being covered 

under category of Health Personnel, the said order dated 

21-3-2016 by respondent No. 1 may therefore, be set aside 

and it be declared that the action of respondent No. 1 in 

withdrawing the said allowance and recovery thereof from 

the salaries of appellants, is raalafide, illegal, violative of 

principles of locus pocnitentiec, unfair, unjust, 
unreasonable, arbitrary, fanciful and capricious and that are 

entitled to receive the same, from the date it has been 

withdrawn and stopped fi-om payments.

3. The learned counsel for the appellants argued that the 

appellants being Federal Government Servants under Article 240 of 

Constitutions of the Islamic Republic of Pakistan, 1973 and covered under

Section 2 (b) of Civil Servants Act. 1973 were entitled to all pay and 

Welfare. SB and WE, allowances prescribed by Federal Government for its employees. Further
PakhlunKhwa.

stated that financial directive contained in Ministry of Finance O.M. No. 2
j

(13) R-2/2011 dated 6-2-2012 was unambiguous and clearly stipulated

admissibility of Health Allowance to all health personnel 

employment of Federal Government in BPS Scheme but despite the said 

notification of the Finance Division, the appellants were deprived of the

m



said benefits. In support of his version, the learned counsel for the 

appellants referred to the judgment of FST dated 3-10-2015, 11-01-2016, 

18-05-2016 and 14-12-2016 passed in Appeals No. 324 ( R) CS/22015, 

867 in 872(R)CS/2013, 1176to 1487, 1189 to 1251 (R ) CS/2015 & 381 

to 405 (R )CS/2016 and prayed for the same relief. The learned counsel 

vehemently argued that the respondent-Finance Division was blowing hot 

and cold in the same health as on the land, it had admitted the claim of the 

appellants in para 5 of their parawise comments filed in the Hon’ble 

Islamabad High Court, Islamabad while, on the order hand, they declined 

the same claim vide order dated 21-3-2016. He contended that the benefit 

granted and acted upon had created a vested right which could not be 

withdrawn unilaterally, in violation of principle of nature justice. The 

learned counsel for the appellant lastly argued that impugned orders were 

void ab initio, coram-non-judice and having no sanctity of law as 

withdrawal/stoppage of salary amounted to punishment which could not 
be awarded without adopting the due process of law provided under the 

Government Servants (Efficiency and Discipline) Rules, 1973.
The Appeals were resisted by the respondents. It was stated 

that the said allowance was not admissible to the appellants as they did not 

fall under the definition of health personnel because health personnel 

means a person who held a post in any institute or organization delivering 

services in the health sector and included in Schedule-I. It was further 

submitted that the Health Allowance was allowed provisionally to the 

appellants by the AGPR on the basis of CADD Division’s letter dated 6-8- 
2012 but subsequently that Division sent a reference to the Finance 

Division to sack its concurrence for admissibility of Health Allowance 

which regretted the same on 14-3-2013 on the ground that they were 

involved in the process of education, training and rehabilitation of 

disabled children and persons with disabilities and, hence, could not be 

declared as health personnel to become entitle for the said allowance. The 

CADD on 13-3-2013 in its communication to AGPR conveyed 

sanction of the Health Allowance to DGSE employees without 

concurrence of the Finance Division and the AGPR made provisional 

payment to the appellants, which was subsequently discontinued after 
verification of entitlement in order to prevent the misuse of 

this allowance by no-entitled personnel. It was submitted by 

respondent No. 2 that health allowance was granted with the

■ X
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approval of the Prime Minister, through a summary, specifically moved 

for three Federal Government Hospitals i.e. Pakistan Institute of Medical 

Sciences, F.G. Polyclinic and National Institute of Rehabilitation 

Medicine. The Directorate General of Special Education and Social 

Welfare, being an educational body, dealt -with the process of education, 

training and rehabilitation of disabled children and person with 

disabilities, which was carried out by a multi-professional team including 

teacher, professionals, doctors, administrators, ministerial and 

supportive/ancillary staff did not “health personnel” to get the said 

allowance. The respondent No.3 i.e. AGPR in its parawise comments 

submitted that the identical cases titled DR. Farkh F, Lodhi, etc. vs 

Secretary Finance were still pending before the Hon’ble Supreme Court of 

Pakistan.

5. We heard the learned counsel for the parties and perused
the record.

6. The health allowance equal to one basic pay of running 

salary was granted to the health personnel in the employment of Federal 

Government, in BPS Scheme, with effect from 01-01-2012. It was made 

admissible to no-clinical cadres. In reply to a query raised by AGPR vide 

letter No. TM/18-64/CSHP/HPS/2011-12/186, dated 12-3-2012, the 

Regulations Wing of the Finance Division vide U.O. No. F.2(13) R- 

2/2012-172 dated 27-3-2012 furnished definition of the health personnel 

by stating that “health personnel” meant a person who held a post in any 

institute or organization delivering services in the health sector and 

included in Schedule-I, but not include person who was on deputation to 

the contract, or on work charged basis or who was paid from 

contingencies. The appellants are neither deputationists from any Province 

or other authority nor have been engaged on contract or on work charged 

basis. They are also not being paid from contingencies. On the 

contrary, they

children/person. The beneficiaries / appellants comprised of Academic 

and Administrative Cadres. According to the definition furnished 

by the Finance Division vide their U.O. dated 27 -3- 2012 the 

appellants are entitled to health allowance. In paras 6 8l 1 under 

facts of parawise comments filed before the Hon^e Islamabad High

are delivering to the disabledservices
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Court, Islamabad on behalf of Secretary Finance Division in Writ Petition 

o. 4007/2014, it was categorically admitted that in April 2014 Ministry of 

CADD again submitted NIS/BOs containing a provision of Rs. 100 

million as HPA for DGSE for financial year 2014-15, however, DFA 

refused to endorse of HPA, leaving Rs. 7.458 million for the petitioners 

(now appellants) i.e. 24 employees who belonged to medical profession 

and came under the criteria of entitlement of HPA, as per DFA (CADD) 

understanding, D.O letter dated 9-5-2014 was issued by FA’s 

Organization to AGPR to take action on the said letter and decide 

entitlement. It was prayed that petition was an administrative issue with 

CADD & DGSE, therefore, the Finance Division be excluded from the list 

of respondents. Now the Finance Division has come up the different stand. 

It is not allowed in approbate and reprobate. No logical reply has been 

submitted by the respondents for depriving the appellants of their 

legitimate right. A large number of employees of the Federal Government, 

similarly placed are getting the said advantage. Why, then, the appellants 

be deprived is not clear from what has been written in the comments is 

before the Hon’ble Islamabad High Court, Islamabad and the Federal 

Service Tribunal, this seems to be discriminatory treatment offending 

Article 4 & 25 of the Constitution of Islamic Republic of Pakistan. 

Further, the appellants have been directed by respondent No.l to refund 

the paid amount which is against the principle of locus pocnitentiac 

because the Honorable Supreme Court_of Pakistan has consistently held 

that the benefit once granted and acted upon created a vested right which 

could not be withdrawn unilaterally, in violation of natural justice. It is an 

established law that benefits received by a civil servant even under 

erroneous order passed by the competent authority without any fault on 

the part of civil servant could not be recovered even if the beneficial order 

was subsequently withdrawn or rectified. We fare fortified to take this 

view in the light of the judgment of Hon’ble Supreme Court of Pakistan 

reported in PLD 1992 SC 207. Hence, to this extent, the impugned orders 

are not legally sustainable and liable to be set aside.

We would like to make an emphasis on the judgments of the 

Tribunal in Appeals No. 224®CS/2015 and 381 to 405 (R) CS/2016 dated

7.
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05.10.2015 and 14.12.2016 wherein the controversy relating to Health 

Allowance has already been resolved. When confronted with the said fact, 

the respondents have failed to deny the fact. As such, the action of the 

respondents appears to be inconsistent in the light of the aforementioned 

judgments on account of Article 25 of the Constitution which guarantees 

equal rights and equal protection of law for every citizen. To ensure 

uniformity, rule of consistency must be applied while considering the case 

of the appellant. Since the Hon’ble Apex Court vide its judgment in the 

case reported as 1996 SCMR 1185 has already held that “rule of good 

governance demands that the benefits of the said decision be extended to 

other civil servants also, who may not be parties to the litigation, instead 

of compelling them to approach the Tribunal or any other legal forum. 

Hence, the claim of the appellants is required to be decided on the same 

analogy / principle as framed in the cases of Dr. Farrukh Fiaz Lodhi and 

others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and 

14.12.2016.

Foregoing in view and following the rule of consistency, 

the impugned orders dated 21.03.2016 and 25.03.2016 are set aside with 

the direction to the respondents to continue the Health Allowance already 

granted to the appellants since 2012 and to refund all deduction made in 

compliance with the impugned orders within a period of one month from 

the date the copy of this judgment is received in their office. Since the 

main appeals have been accepted. Misc. Petitions are also accepted.

Judgment to apply all the titled appeals mutatis mutandis. 

There shall be not order as to costs.

Parties shall be informed accordingly.

8.

9.

10.

11.

ISLAMABAD SDA- MEMBER SD/- MEMBER
18.07.2017

Sd/— Registrar 
Federal Services Tribunal 

Islamabad.
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‘Mr: A'bdToi'Razzaqji AAO.MEQ. 
Rajwalpindi • . , •

> - I{1a«I2 €*»••] •* • 11.
■ 1

• , • ' • '
For the Respondeiit(s)' ‘ In-pcrsbn ■

■tMr. M\:^ainmad Ilyas Lodhi. ASC
Malik Itaat Hussain Aw^, ASC .

For the Resp6ndent(s)
Iln CA.ai6/16)

.i•-> 'i •
Mr. Muhammad Makhdoom Ali 
Khan/^r. ASC ‘ .
Mr. SiJkandar Bashir Mohmand, AbU

' 17.01.2018. ■■

.mi)GMENT •

.1
■ 'IAmicus Curiae; •

i
■=

rt:.
J
;

Date of Hearing . I

: •. ^
'iBy leave -of this CourtTTMAR ATA BANDIAL. J.^

23.02.2016, 01.4.2016 ani 12.12.2017 ■ m ths
■ Igranted, on

connected appcaas before us,- the ..PP=Uant Federal • V i:
several
Government .cHallenges the jud^ents deUvered'on .common

qnestions.of:aotandlawbytheleamedFederalServiCeTriburial. . , '

on 05.10.2016, U.01.2016 and 18.07.2017. The.iudgments ■

• ; H • ;•
f. •:I

1Hdeclare .the : respondent . 

'functioning . -under ' -^e . ‘
connected a:ppeals ■ Iimpugned in the 

employees of' different institutions
i

«« ors,».. rv-.-, »b.
of w “ “•'4 . .

vid. iB Offid. M»d™d. d..cd 04.02.2013 .-d

e issued by the Finance Division .

Pakistan pursuant, to, .

l.
I

!i •)

i . •
i-

• 106.2:2012. These Memoranda are iss

V 11
Govemm.ent ofWing)(Regulations _ ... • .. .

approval granted by the PHm. Minister under, the Rules of
t

. Bu.lne... >073.- I. ».dld b. d.eM »
■?

r.?A2
e &•>* sO ' ■

Sar.ior

.-V'FSocial ‘ t
PaKhi‘*'ik'.v.va

. ■-'(

Knybc*



l:

v\, i;rnerooranda contaming tie teins and conditions for the grant of 

Health Allowance to cli^ble per^sons: '
4•• ‘ /'ij? ^ ^ -

• ;*Oovcminentof PaWstan
• Finance Dr/iavon'

•fy- • 1 ••. -n
F.No.2(13)R-2/2011 ,

■ ■ ■ nFWCg Np'.MOftANDUM
1AwaNT of AT.TOWANCE POUAL TO, ..

^OHEME.
i .Subject

I
The und'ersigned is

■ - ordinance Na;vi of
Health Personnel Scheme (CSW ^ j^ g^j^jj-personnelAccordingly, CSKPier.0 longer to ^e field and
have consequently io„ of benefits souj^t und®^
compensate health civil Servants, it has been
eSHP while preserving their ^ g^hoc allowance equal
decided by the Feder^ sSle to the lifnith

Sd/"- . •
(M. Munir Sadiqj . 

Deputy Secretaiy iR'iJ

I
;i

\! . I-■ •' -1 I.1
Si

• •■ I I '
. • -it 111 ••

4 ••' [? •

■■ 1♦«* *

.Government of Paldstan
Finance Division 

(Regulations Wing)
Islamabad, the 06i>-February.

.1 ■ 1\

I.2012
.i• F.No.2(l3m*2/20U-777

■.;

prgir.R MEMSL^.IiJBMM ;i
•J •

Isubject: V V.
. I- rcoatinuation ol^ " Tc5°de4 byV

Federal Oovemm^ Allerrana-JS-^M^SS^rfS^a' '“"=‘
^ l,,y Ill Iiyi ........ ';;i7nt. m existing,:n-u^ —-,

. ,,.,011 will '

per month for no“ 
continue.

\Vi

1
\

■ r

I
t

Sd/-

(emphasis supplied) ? if■ !■contended/ General hasAttorney • •Learned Deputy I'lted by the Federal Government is 

in the employment of the Federal

hospitals estabUshed in

•2.

Hthat the Health Allowance gran

availEthle to health personnel y.'-i

8
!nt in the BPS scheme-at threeGovemme Iy'

Senior C-curt

Assn. DiroctOf- ffJtiCjatiOrf/ 
Socia* Wpifatfi. Si 

Knybei
i/ve



1i

>2■;

Islamabad) .nsmicly»- Paidstan Institute of Medical. Sciences

■Kli{“PIMS”), Fedcr^ Government Polyclini.c ("FGP") and National 

Institution of Rehabilitation Medicines (“NIRM”). The employees 

, at these hospitals do not have a. Career structure in place after 

the Career Structure for' Health -Personnel Scheme. Ordinance,

r

■V

11 \(
, ii

2011 (“Ordinance”) lapsed on 26.1.2011. The Health ^owance 

accordingly granted by the Feder^ Government as a form of ■ 

compensation. It is clear, from the. two memoranda dated 

■04:2.2012 and 06.2.2012 reproduced above that the Health 

' Allowance- is granted to “health , personnel". However, Re­

composition of the category of employees that axe eUgible for the . - 

benefit has not been provided therein: The respondents who 

^ several hundred in' number- are Linreprcsented by counsel In

■-1

•ii i!was

5-
- l-ifi

. 'i •
• 1!

iiare r
I

. r
view of the fact tHat a large number of employees are affected by 

controversy, the Court has sought assistance 'from

. 'Muhammad Makhdoom; Ail Khan, Sr. ASC and Mr.. Sikandar

in- ■ the matter.

i i-
!iithe instant ii

• i! •:!Mr
• i'' 1

Bashir Mohmand,, ASC as arnicus • cunae !•

Mr. Sikandar Bashir Mohmand, ASG made able s-abmissions . A

highUgh^cd important facts and 1before the- Court that
record-'which simplified' the controversy . i

documents on 

appreciably.

1

i
Memorandum ' datedIt transpires that, an Office 

27.03.2012 by the Finance 

that the term

memoranda bears

3.
i'-Division (Regulations Wing) clarifies
t

the above mentioned“health personnel".used in
V-

to that expression m 

definition refers to tire

the meaning given

. ThisSection 2(b) of the .Ordinance
of Schedule-! to. the Ordinance, which specifies the

r
■

Icontents
. service providers who! quaHfy as 'heaith personnel. A perusal, of 

Schedule-I shows that five camgories of' service providers ar

1

5 '

!;•
V. ii i.

..V ,

&
SuprctiJS

Aiiiiii; t': -liiuiijtjon/
oCCia} .i.-if' /‘■if-

I ^ n y j)'- r ^ 1 f >^y.i 5,,,



,1\ - classmed as health personnel, namely:-Doctors, A^ed,-Nurses,'

Paramedics and Support. -The sendees specified under the

■ li

■4
• - ■ ■ .....categories of Pai:amedics and. Support include Teachers,

. i ■
■ VV • -i

:1•a ■n
Audiovisual Operators, Technicians, Librarians, etc.’

administrative' Minis-try for Vthe .health, 

institutions- of Federal Grovenirdchl at-Tslainabad is the

Ministry of Capital ■ Administration and Devclopmcht , Di'ribion

(“CADD”). .It is an • admitted fact that vide order dated 

■ 13.03.2013 the- Ministry of CADD granted the-Hcal^ Afio-wahee 

to the employees.of the DOSE and its allied special cducatioii 

centers/.institutions including National Trust for the Disabled

(”NTD”) and the National Council for Rehabilitation of Disabled

•thereby

.'I i]
The4. .

X ■! -
•f

s!t•>

\ ■

■ I

: ••. .1.(“NCRDP”). The respondents. • werePersons
acknowledged as beneficiaries of the stdd ^ant and ^ere- paid - 

the Health Allowance -with .effect from: 01.1.2012 imtil . 

27.10.2014, when the Finance Division informed the Accountant

■ .1A

Vi-
- 4 • i>;

Ik ■General .Pakistan Revenue (“AGPR’’l that only health personnel ■

Government hospitals . ; clinics were. '

i:

i ■ii .

. 2 •A ■iworking in Federal 
•»

qualified to
. >

the' Health Allowance. The AGPR ■

of the’
:!•t ■. receive

\ ■ r.!■ correspondingly instructed the .DGSE to stop, payment 

said allowance to its employees ;as no budget allocation for the .
r Ir

•vj
. ijin the financial year 2014-15.-

said emolument had been made in 1'^5
discontinuation of their Health /mowance was

of.the respondents.

I,The \ • •i5.
•Islamabad High Court, by

17.9.2015 the learned High Codrt referred'the . 

.the.Secretary CADD for passing a spealdng order .

- restrained recoveiy of'.past payments of ^

some . ttaken ,to the 

Vide order dated

f:
iI

I.dispute to

thereon; and till then

Health Allowance from the a 

allied centers. The Secretaiy CADD

affected employees of DGSE and.

Heard the parties and. hy

■

the
'C

•1.m
■ 5.!

■

k

Ihte.. •. Senior Court/
Supreme

■ Islamabad-
■ ■■ -KT^.Pakistari ^ • fi:

Asstt. Oifoctor (Lif-qationj 
Social Wr|f,irc. St* and WF, 

Kfiybo f’akhtunkhwu



•i

I 1
order -dated . 21.3!2016 rejected . die ‘wititleinctit . of- the '.

respondents to:receivc die .said allowance. The principal ground
engaged iri

'M L •1-1 vM
V

- V
§

of his decision is that employees oPthe DOSE were 
the, process of eduhatihii. trinto|if -a?id r^abilitatioh of disabled 

• c'Mdr^ arid therefpre did hot fall ^«thin the ambit of d health ■

■W H ■

5orgahizatioh. The respondents , successfully ■challenged .the said- :•

order before the leamhd. Federal Servled'trlhUhal, which -has. - .

w .h. «»“

•

I
• *1

■ ■■• ✓ • of Health -the ■ ^antentitled to \ •that the respondents -are y

1 i 
- .i- I-

. Allowance.
General has. contended

Lcained Deputy Attorney

„„ ^ to ..to.otto to..M . -to.,
6. Ir i

■ I
■

for the doctors, nurses ' and paramedics' working m ^ ..

- was granted by tfee ^ •structure
1:J,

S. FGP and NIRM, the .Health Allowance .

compctisation to the
.fe/•PIMS, -.

Federal Government- as 

personnel.

contemporaneous

said ; heaith 

show ’ • any .1 !■ 

.Vi 5
unable tohowever,.

issued by the Ministry'
He was,

■■ of CADD or

atricted the grant of the' Health , 

thi three hospit^s

IS direction.
iV

tl;e Ministry .of Finance that res

to the claimed employees of

■6 t
V

v'Allowance 

specified by him 

personnel 

Memorandum

tbc4efinitionofhe£ath

Office
, As already noted above I-

1.

.- !-■ .of Finance 4■ the. Ministry.

is wide in scope
provided -m- 1and therefore 1^'\ •

i-'dated 27.3.2012 V
f

, I
unhelpful to his plea. . the definition ■ of -“health ■
, We 'have .cxaiiuned the.

-b) ■health-personnel-in,^s ap«.on^
insdnite or organ^bon ^

,“’"1

' \

\

who holds a post in any
In the health

■ '1^1 •(

A . ♦- OKrr:ro‘ .
SoC'ri* .V

Knybei P<iK!, I ■ /.I i



U) & pnrsoiV'‘U employed on conb^ct, or on work 
.charged baaia or who.ia paid from conilngencica.' • vr

!!■

8. ■ ■ It is noted .toat tha foregoing definition of health jj

personnel' covers persons bolding, posts in any institute 'or , ‘ j ■

organization who are delivering services in the .health sector that 

arc included in Schedulc-I to the Ordin^qe. Learned Deputy 

Attorney General was unable to distinguish the tespondents, -■
employees of the DGSE and allied instimtions/centers,

NCRDP and • NTD, from' the paramedic. and support -staff •

. -1
■

I'
. I

•o.
i .!

who arc
-il. !•
Ipositions that quaHly' as health personnel according to 

Ordinance. It is riot denied by the appellant
•-r-

r*.
- Schcdule-I to the 

that 'education, training.and rehabilitation of disabled .persons
H-

n
•ii

services provided in the health sector. These services--fall ^ 

within the terms of Schedule-I to the prdinance and therefore ^

the providers thereof qualify as health personnel. . ■

. Accofdiri^y, not only do the respondents fall' with.in 

the categoiy 'of ppsons who are,' in- terms of Finance- Division 

Memoranda dated 06.2.20,12 and 27.3.2012. chgible for'.grant of

the Health Allowance • but

i
9.

r I'

their entitlement has-'in fact been

and Ministry of Finance. • ‘
• i!

!i ■ -t;5 r
admitted by both the Minibtiy of C^D

aforementioned letter dated 13.3.2013- issued ■ ;1 •H-In this respect the
1^1by the Ministry of C.ADD is referred. Also the affidavit of the .

, Governnient. -of P^stan filed in the ■ iiSecretary Finance 

Islamabad High Col^ pursuant to- 

20.3'.2015 passed in Writ Petition No. 4007 of.2014, specifically ,■ 

records that the proposal approved -by the Prime.Minister vide. , 

dated 25.1.2012 did.nbt restrict admissibility, of the

1that Court’s order dated^ M
i

Summa;3'
■ Health AUowance .to , the' personnel of the three'hospitals

'
(identified by the learned DAGJ. For .that reas'ein- the Finance

: •II -
• r!

fi5b;
si

if.
. Senior Ooi:rt -

Suprstns Oci.-rtcy

Asstt. Director tLitffjation/ 
Social Woltarc. And WF. 

Knybci Pakhlunkhwa.



1»
Division Memorarida dated 04.2.2012‘and.6.2.-2012 made the’, 

allowance available to all health perspniiel employed by tnc

Federal ■Government in thc-.5PS Scheme.

.'v6>"
,1 ../•

..V -
r*

■ As a result, the'said allowance was- paid- to the

' .'hfialth pe>sonnci .of tJic 'DGSE 'and its ^cd institutions until

10.2014'when the Fin^ce Division instructed the AGPR to • ■

!•
•5

27.
confine the grant, of the allowance .to ' epiploy«s, o.f Federal ^
Government hospitals and'clinics. This' instruction represents. 

'n,erely.,a"ohange:of opinion whidh is not occasioned by an;.

amendment in the .terms bf eUgii^ty for the Health. AHowance.

le Memoranda dated: 04.2.2012, 06.2.2012 and

i ,
• ?

•I

■ ii

■ Therefore, as the
27.3.2012 issued- by the 'Fmahce Division, Government of 

pkidstan stiU hold the field in their origin^ terms, there is no

objection by. the learned DAG to the entitlement-of . 

the respondents-to claim and receive .the Health Ailowanee- V- • .

secondary and also tenuous argument, learned

merit in the i!

I. ,
5

As a'll.
Dcpu^.Attomey GeneVal contended drat the Health Allowanpe is

under . executive fiat ildthout any statutory .backing ' - ..... r
granted
tlrcrefore the-s'ame can be,withdrawn by ^the Federal .Government 

. That is clearly a’ flawed contention. It is adnutted

I

at any time
terms of eligibility to .grant of Health Allowance and the 

receive the same were determined by the competent authority,.
tliat

in accordance witli Rules of Business of the
Ministry of Fin^ce in.

■ Federal Government. The ori^al terms- of tiie said lawful grant

acted upon and payment of thestill hold -the. field.'These were 

Health Aliowance ■ to 

right upon them. In such pircumstances, 

by the nale of locus poenitentiae from unilateraily rescinding and ■ ^

retrieving the benefit availed by its recipients. Reference ;is made

vestedthe respondents has conferred a

the executive is barred .

■

p.-rr.

u"Ss^tierC-V'

AssU: Director ^impatiofii 
Social Wp'fa'-e. SF r}nr.i WP 

KnyOci Pakhtunkhwa.

\



T
Pajd^ Swthrough the Secretary^ Ministry of Finajice ?s.

fl/' vl
5r4uhammad HStwavatulL-ih Fanilchi (PLD 1969 SC 407) and

The Engineer»in»Chief Prttpch vs. JalaJuddin (PLD 1992 SC

207). Thercibrc ^■ithout a change af the terras of cUffibiliQ/ for 

the Health Allowance cvxn the prospective exclusion of uic

respondents from receipt of the benefit shall constitute ^bitnary

nnd unlawful action.
do not find any error or

of the learned Federal Scr^-ice

and 18-7.2017.

dismissed and the entitlement

In the circumstances, we12.

defect in the impugned judgments

11.1.2016dated 05.10.2015,Tribunal

Consc^aencly, these appeals are 

■ of employees of the DGSE. allied institutions/centers 

receive the Health Allowance

^1
NCRDP

!-
ie is aiSrmed.

and NTD to • i:

r rl
Sd/-»tian iVfsew. CJ
Sdh UmdrAia U^atdiaU J

5
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"Vi
Gfivtirnmonl of Khybof Pokhlunl;hwo 

Clreclorolc ot Social Wolforo, Special Uducalton & 
Women Empowerment Jomrud Rood.

DoledPeshaworihe

J •U. . i 1 -! , .
•J
' ^ ''

NOTIFICATION

DI/Absofption/Dev-Empl/DSW/ ^ In purauancu of SccUon II-B oF the Khybcr

Pakhlunkhwn Civil Servants (Amcntlmcnt) Aei, 1973, (Khybcr PnklUnnkhwa Act No. XVIIl of 1973) 

the following devolved employees of Ihc Pctlcm! Government holding various posts in Fcdeml 
Govcnuncni entities, on regular basis before the commcnecmetti of ilie 1 Sf* constitutional (amendment) 

Act 2010 (Act No. ,X of 2010) shnll bo devntctl to be civil servant.^ of the Province for nil intents niul 
purposes under ihc Act ibid. 000'

No.

»

SM BPSName l)e.ilgnnllan

4/ 2 S I

16I Mr.NosirKhan Lodhi Admin Orficcr

2 16Mr. Muhflmmftd Uauf ♦ do*

i163 Mr. Daud Khan S/S Stenographer

OiTiee Assistant 164 Mr. Noor Wahid I
t

16Mr. Rehmat Ullah -do-S

c Mr. 1 ndaynt Utinh -do- 16 !
I

Mr.AbidAliShah ♦ do- 167

8 Mr. Javed Iqbal Naseem ♦ dt>> 16

♦ do-Mr. Munir Khan 169
Mr. tshtiaq Ahmad -do­ le10

Mr. Muhammad Munir • do • 1611
««-4

• till •Mr. Muliniutitjui SItnril12 t(» \
13 Mr. Majid All Slmii • do­ le

Mr. Multsin All Computer Operator 1614

Mr. Tchmnsab Kluih'd • do­ leIS

Mr. Wajid Maqsood • do-16 16
Mr.Jnwod Ali -do- 1617

-do-Mr. AdnanAliIS 16

Mr. Muhammad Asif ♦ do­ teJ9

• do-Mra. Amina Sltaflq 1620

♦ do*Mr. Khniid Melmiood 1621

Mr. Rambflit Khan J/^cale Stenognipiter 1422

Asstt:
Socmi $r o.-w AT:,

Knyljc; «P«iK

• do-Mr. Sardor Ullah bhah 1423

• do-Mr. M«iyai Kndn 

Mr. Fazal Wahab

1424

-do- 1425
i

Mf. Asifiqbar -do- 1426 I

-do-Mr. Naimat Ullah 1427
-do-Mr. Fatal Rehman 1426

j

t
!

^3 CamScanner



T

5 /•i/ 2
:</ ,7('■ iMr. Khan Rchnum29 • do- \A ?f • / •

30 Mr. Ahmad Ali • drt- \A
31 fMr.SnlahUd Din • do- 14

I32 Mr. Muhammad F.tizan • do* 14 I
33 Mr. Klmlid Kiuui Smiior Clerk Id
34 Mr.CwlShcr • do» 14
3S Mf.Ajab^an • do- Id
36 Mr. JarnrSliah - f|{i • 14
37 Mr. Habib Ullali -do- 14
3b Mr, M. Af/nl Khait • do • 14
39 Mr. Muhammad Mnuman 14-do-
40 Mr.'Nlzam-Ud-Dm 14-do-

1441 Mr.ZnworAli -do-
1442 -do-Mr. Sher Azim

1;.IIJunior Clerk43 Mr. Said Alam
II- do • ■44 Mr.Furqan Jamil
IIMr, Haraon Rashid -do-45
n-do-

-do-
Mr. Immn Khnn 
Mr. Muluimmad Ayas

46 »
II47
It-do-Mr.SiraJUdDln48
II-do-Mr. M. Saeed Kha.n49
tl-do-Mr. Imran KJian 

Mn. Scema Anjum
SO

15Nursco’ Tcnclwr51
15-do-Mis. Hina Rehm.'in52
tsMusic TeacherMr. Kama! Yousaf53 i

Junior InsiruuliH' IS54 Mr. M. tctbnl KImti
!15- do-Mr.AmjadAli 

Mr. Tanv’eer Alunfid
55

15-do-56
- do- 15Mrs. Far>va Ruhab57 i15J. Computer InstnietorMr.Kamranyousafzai58 ♦
• do- 15Mr. Mchmood Alam5(r
-do­ tsMr. RahmaiHabi60
-do­ tsMr. Zulfiqar Wazlr 

Mr. Muhammad Younai
61

• do­ ts62
• do­ tsMr. Rijovan Qayum63

Vocational Instructor ISMs. Amina Mushiaq64
-do­ tsMrs. Anwar Sabih65
-do­ tsMrs. Sha^ufbNasrcn66

Anstt; D-rr^ctoi (I 'Uc?.uionf 
Social WeMa'o. SH- '/VE, 

Knybci Pakhti.nkhv'./y.
-do­ tsMrs. ShabanaTabassum67

Vocalional Tcaeltcr 12Mrs. Nasreen Degitm68
-do - 12MrsITalaiCul Farm

TO., SUnr-ln fn«
69

• d»» - 1270
-do- 1271 Mr. Muhammad Siddique

 
12-do- .

CamScanner
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f

!-3 i73 Mrs. Nazf.i Parvccn -do- 12 \
74 Mrs.SabraGol -do- 12
75 Mrs. RobccnaMwfihnl -do- 12
76 Mr. Aitijad I’lussain •do- 12 .
77 Mr. Qomar Nazir -do- 12 \
78 Mrs. Amraiz Dogum • do- 12
79 Mfs.Yosmin ' -do- 12
80 Mrs. Fdvtiecda Syotl

Mrs. Sbaliccn Begum
-do- 12

8t 12-clo-
82 Mm. Fnkliri 12• dll-

Ms. Ffiryal Atridi83 12-do-
84 Ms. Wnhueda Gul 12-do­
ss Mrs. Nuzliat Reliimti 12-do-
86 Mr. Wall Maijan *12Workshop Tcclmicbn
87 Mr. AsifKIvm 12• do­
ss 12Mrs. RifTal Jabeeil • da«

1289 Mr. Irfan UlUli Ornil ’I'eiicliur
I 11290 Mr. Abdul Hai -do- i

12Mr. Habib Ullalt -do-91
F-lip. 12Mr. Muhammad Ishnq92

-do- 12Mrs.Uzma Naeem93 i
12Mr. AslfMohmood! -do-94 f
12-do-Mr.Tauhced All Kazn95

-do- 12Mrs. Zarbeena96
-do- 12Mr. Tajammul Hussaiti97
Qari 10Mr. Ran Ullah98

10PTlMr. Masoud Jan99
-do- (0Mr. Muhammad Nauninti100

Voc Training liwirucior OSMrs. Feroza OibilOt
-do­ esMr.ZahidAli102
-do-Mr. Suiun Willi Kltan 08103

Mrs. NashimZutnqar All • do­ es104
-do-Mm. Shaxiii Uibi OS105
• ili» •Mm. Suiiuiyyii OHIU6

Mr. Alanigir Khan • do­ es107
Mrs.N&sim Bibi LHV 09108

.(Jo -Mrs. Nasrvcit 09109
rdo-Mrs. Bibi Rani 09no

Socl.^/Mrii.BulUil Jamal Adult Utemey Wiirkcr 0.SlU
Mrs. Farida Bibi
Mr. Yousef Ail kiwn

-do­ es112
-do­ es113

Mr.AUZctTKhan Rrereatlon YouUi Worker 07114
-do-Mr. Sharif Khan 07115

Mr.MirAfzal Khan -do- 07116

CamScanner



1.1
s

/ 4
Mrs. Hameeda DibiU7 *dc»« 07

lU Mr. MiiKhtar KIuim • drt* 
Urivcr

07
Mr. Unklit Am?r .SItati 
Mr. AslaiU

119 07 f

120 07-do
4M-'«PWPV

tl7J21 Mr. SItiT Uinta* • ito -
07Mr. Muhammad Rh-u122 -do-
e>7Mr. Ammr Muhamnutil123 • da*
07-do-124 Mr. Ahma^ Noor
07-do-125 Mr. Kavccd Ahmad
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DRAFT WORKING PAPER IN THE JUDGMENT DATED 27.10.2022 OF
THE HONORABLE PESHAWAR HIGH COURT. ABBOTTABAD
BENCH IN WRIT PETITION NO. 68-A / 2019 TITLED “MUHAMMAD
ADIL KHAN AND OTHERS VERSUS GOVERNMENT OF KHYBER ^S.

PAKHTUNKHWA

Brief history of the case is that before 18" Constitutional amendnnent the 

colleagues of the petitioners (Writ Petition No. 66-A/2019) (Now Devolved to the 

Province of Khyber Pakhtunkhwa) were working in the Federal Government

under the administrative control of Directorate General of Special Education, 

Government of Pakistan, Islamabad. After the 18^*^ constitutional amendment,

the said devolved employees are working under the administrative control of

Social Welfare, Special Education and Women Empowerment Department

Government of Khyber Pakhtunkhwa since 01.07.2011. Prior to devolution they

were receiving Health Allowance since 01-01-2012, when they were under the

control of Federal Government. The allowance was stopped to them by the

Federal Government and accordingly the petitioners filed Service Appeal in

Federal Service Tribunal Islamabad. On 18-07-2017, the Federal Service

Tribunal allowed the service appeal and directed the Federal Government to

continue the Health Allowance, already granted to the appellant since 2012 

and to refund deduction made from them within a period of one month (Annex- 

I). The Federal Government challenged the judgment of Federal Service 

Tribunal in Supreme Court of Pakistan and the August Court affirmed the Health 

Allowance to the employees of Directorate General of Special Education, 

Islamabad (Annex-ll). After shifting the services from Federal Government to 

Provincial Government the employees of Special Education were receiving 

the Health Allowance provisionally. On 13-06-2018, the Accounts Officer (PR- ^ 

04) office of the Accountant General Khyber Pakhtunkhwa wrote a letter, to v
m
III
i5#|m̂ CO

Deputy Commissioner Peshawar with a copy to Director Social Welfare and 

Secretary Finance Department Khyber Pakhtunkhwa and informed that although 

budget for the Health Allowance has been allocated but the same has not been

uploaded in SAP computer system till date. He further clarified that the
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Accountant General Office has released the payment (Health Allowance) to

these employees on the request of department (Social Welfare & Special

Education) in compliance of the Judgment of Supreme Court of Pakistan dated

17-01-2018, provisionally & Subject to its admissibility from Finance Department

and that in case the release budget has not been uploaded in SAP system the

payment of Health Allowance will be stopped. Accordingly, the employees of

Special Education filed a writ petition under article 199 of the constitution of

Pakistan 1973, and requested for suspension of the above mentioned letters of

Accountant General Office and for continuation of Payment of Health Allowance.

During the pendency of the above mentioned petition, the Government of

Khyber Pakhtunkhwa Finance Department (Regulation Wing) vide Notification 

dated 25.11.2019 (Annex-Ill) was p^leased to approve Health Allowance at the 

rate of one running basic pay to the devolved employees working in the Special

Education Institutions from the date of their devolution to Provincial Government

of Khyber Pakhtunkhwa. The above said allowance will be admissible only to the

employees of Special Education Institutions of Khyber Pakhtunkhwa devolved 

under 18^*^ Constitutional Amendment. The said devolved employees are now

receiving one running basic pay (Frozen on 30.06.2022) in addition to their

monthly salary.

Feeling aggrieved the staff working in different entities i.e. Office of

the District Officer, Social Welfare Abbottabad, Government Institute for the

Blind, Abbottabad Darul Aman etc filed Writ Petition No. 68-A / 2019 titled

“Muhammad Adil Khan & Others VS Government of Khyber Pakhtunkhwa witi

the prayer that the “respondent department may graciously be directed to grant 

health professional allowance to the petitioners on the analogy of similarly 

placed employees of the department who were absorbed after the 18*^ 

Constitutional Amendment with effect from the date of receipt of said allowance

o o'5
\
* .h- 6 -

II'
by the similarly placed employees. Any other relief which this Honorable Court
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4 deem appropriate in the circumstances of the case may also be allowed to the

petitioners”.

The Honorable Peshawar High Court, Abbottabad Bench vide

Order dated 27.10.2022 in the above Writ Petition directed that the learned

counsel for petitioner after arguing the case for a while stated that his writ

petition be converted into departmental appeal and sent to respondent No. 1 for

decision according to law. The Honorable Court accordingly converted the

petition into departmental appeal for placing before the worthy Chief Secretary,

Government of Khyber Pakhtunkhwa, Peshawar for decision according to law.

The worthy Chief Secretary Khyber Pakhtunkhwa is informed that

prior to court decisions in the Instant Writ Petitions, the Department of Social

Welfare, Special Education& Women Empowerment Khyber Pakhtunkhwa had

already moved a summary for Chief Minister Khyber Pakhtunkhwa duly signed

by Secretary Social Welfare Department as well as endorsed by Honorable

Minister for Social Welfare vide dated 22-2-2021 and further to PSO to Chief

Secretary Khyber Pakhtunkhwa (Annex-IV).

The worthy Chief Secretary Khyber Pakhtunkhwa is further

informed that similar judgment dated 27.10.2022 In the Writ Petition No. 202-

A/2021 titled “Muhammad Younis etc VS Government of Khyber Pakhtunkhwa”

and judgment dated 27.10.2022 in Writ Petition No. 628-A/2022 titled “Rubina

Mazhar VS Govt” have been passed by the Honorable Peshawar High Court
*

I? I’ll
Abbottabad Bench which is re-produced as under;-

vV“Same order as in the connected WP No. 68-A/2019” • .c

C
The competent authority is requested to determine the case in light

of Court judgment dated 27.10.2022 (Annex-V, VI & VII). i/)



Government of Khyber Pakhtunkhwa 

Social Welfare, Special Education & Women 

Empowerment Department
Dated Peshawar the 13-03-2023

AUTHORITY LETTER

Syed Nabi Gul, Superintendent Litigation Section, Directorate of Social 
Welfare, Special Education & Women Empowerment Peshawar is hereby authorized to 

submit para-wise reply /comments in Service Appeal No.1620-1628 of 2022 Titled Gul 
Zarif Khan & Others V/S Government of Khyber Pakhtunkhwa on beha'if of Secretary to 

Government of Khyber Pakhtunkhwa. Zakat, Usher, Social Welfare, Special Education & 

Women Empowerment Department.

I

'I

Section Officer (Lit)

--y!

- --

1


