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BEFORE THE KHYBER PAKHTUNKHWA
- SERVICE TRIBUNAL PESHAWAR

Service Appeal No.___[[ ¢ 12023

A

Zulfigar Ul Muik (DEO (M) Mardan) S/O thsan Uddin R/O Mohallah Ali Garh,
Post Office Khas, Akora Khattak Tehsil and District Nowshera '

N

1.

. <eeeeer. Appellant
" VERSUS ‘ o

- Govt of KPK through ‘Secretary Elementary and Sepondary_

Education Civil Secretariat Peshawar, - - :

Chief Secretary Khyber Pakhtunkhwa at ~Civil' Secretariat
Peshawar ' : ' '

 Chief Minister Khyber Pakhtunkhwa at Chief Minister Secretariat

Peshawar

Secretary Elementary and Secondary Education Civil Secretariat |
Peshawar. -

.- Zahid Muhammad (District Education Officer Bannu)

caeenn Requndents

.

Appeal under Section 4 of Service Tribunal Act against
thé transfer .order dated 10/02/2023 passed by
respondent no 4 wherein respondent no-5 has been
posted against the post of District Education Officer (M)
Mardan which has already been occupied by the’
appellant vide .order dated 20" January 2023 of the
competent authority .(i.e Chief Minister KP) which
remained un-responded even after lapse of statutory
period of 90 days which is illegal against law and facts

- without lawful authority, void ab initio and liable to be

set aside ' o '

‘Respected Sir, -

Appellant humbly submits as under:

That appellant is a permanent resident of District NowShera‘(Copy' g
of the CNIC of appellant is attached as Annexure A)

That appellant has performed his duty as District Education Officer
to the entire satisfaction of his superiors and there is no complaint

~ against the appellant in the past.

That a complaint dated 01/06/2020 was lodged against the
appellant by a Member of the Provincial Assembly namely Maulana
" Hidayat ur Rehman on his letter pad that the appeltant has not
“complied with his directions for appointment of class-IV amongst
" the land donors in Chitral while serving as District Education Officer
(M) Chitral (Copy of the complaint dated 01/06/2020 is attached
as Annexure B) S .

That .a fact finding report was given .on 16/11/2020 wherein
appellant was recommended for a minor penalty of warning to 'bel
careful .for negligence in future (Copy of the fact finding inquiry
report dated 16/11/2020 is attached as Annexure C) :

That ‘the worthy ~ Chief Secretary ' KP in* violation of the .-
recommendation of the fact finding inquiry report dated 16/11/2020




and wnthout askrng for another mqwry |ssued a charge sheet *
mentlonmg the same charges wherein appellant was recommended:
for warning to be careful in future as not to repeat such. negligence
in future (Copy of the charge sheet is attached as Annexure D)

6. That mqurry_ offlcers- were appointed vide order dated 22th
September 2021 (Copy of the inquiry constitution order dated -
22th September 2021 is attached as Annexure E)

7.. That appellant submitted a detailed-‘rep_ly to the charg‘e sheet (Copy
- " of the reply to the charge shee't is ~attached as Annexure F)

8. That the tnqurry committee conducted the inquiry in question -
answer form which is. against the famous judgment of the

~ Honorable Supreme Court of Pakistan reported in 1993 SCMR
- 1440 (Copy of the inquiry questionnaire/answers is attached as
Annexure G & Copy of the ;udgment reported in 1993 SCMR
'_1440 is attached as Annexure H) ‘

- 9. That during drscuplmary proceedlngs appellant was posted as*
" District Education Officer (M) Mardan vide posting order dated -
129/11/2021 (Copy of the postmg order dated29/11/2021 |s
attached as Annexure y

10.That a show cause notice dated 28/02/2022 was issued by the. -
' worthy Chief Minister wherein a major penalty of removal from .
service was proposed (Copy of the show cause notice dated
28/0212022 is attached as Annexure J) :

11.That appellant properly replied to the show cause notice (Copyb- of
the reply to show cause notice is attached as Annexure K) ’

. 12.That vide . notification/order dated ~1* December 2022, the
" ..respondent no 3 imposed major penalty of compulsory retirement.
upon the appellant (Copy of the notlflcatlonlorder dated 15"
December 2022 is attached as Annexure L) _ o

13 That appellant filed revnew petition dated 03112/2022 before the
- competent authority/reviewing authority (i.e worthy Chlef Minister

" KP) which is d|spatched through TCS wherein - the penalty of
compulsory retirement is medified to withholding of two annual
increments for two years whereas specifically ordering appellant as
now -District Education Officer (M) Mardan with immediate with
order/notification dated 20" January 2023 (Copy of the review
“petition dated 03/12/2022 along with TCS receipt is attached as
“Annexure M & Copy of notification/order. dated 20th January
2023 is attached as Annexure N) ' . :

14 That appellant contrnued hIS duty as Dlstnct Education Officer (M)
Mardan in pursuance of the order/notification dated 20th January
2023 passed by the worthy Chlef lVllnlster KP

~15. That to the utter shock and dismay of the appellant the respondent
no 5 has been posted against the post occupied by the appellant
from the post of DEO(M) Bannu vide order dated 10/02/2023 by the
Secretary Education which is against the order dated 20" January
2023 of the competent authority (i.e worthy Chief Minister) wherein
appellant has been declared as District Education Officer (M) ‘
Mardan. with immediate effect (Copy of the posting order dated
10102I2023 is attached as Annexure O) : '




16.That appellant preferred departmental appeal/review against order ‘

dated 10/02/2023 passed by. respondent no 4 which is duly -
dispatched - through. post office receipt which remained un-
responded even after lapse of statutory period of 90 days (Copy of
the departmentai appeal/review tong with post office receipt is .

attached as Annexure P) ‘

17.That posting order dated 10/02/2023 passed by respondent no 4 . ..
regarding posting of . respondent no 5 from DEO(M) Bannu against
the filled vacancy by the appellant is ilegal against law and facts on
the following grounds: ' : ' '

~ GROUNDS

A. Because apApellant' has performed duties to the entire
satisfaction of his superiors and there is"no complaint against
the appellant. S

B. Because appellant has served the Department for more -than
two decades to the entire satisfaction of his superiors and there
is no complaint against the appellant in the past. ,

C. Because it is strange that the worthy Chief Minister has ordered . .
appellant to be the DEO(M) Mardan in his order dated’ 20"
January 2023-in the-heading of the order, in the second para of
the order and even .in the last para of the order as DEO(M)
Mardan with immediate effect then posting of respondent no 5
by respondent no 4 vide order dated 10/02/2023 against the
post of DEO(M) Mardan which .is held by the appellant is
certainly illegal. , o L -

D. Because neither appellént nor respondent has completed his
normal tenure of posting as per transfer policy in their respective
stations. R : ‘

E. Because the impugned transfer/posting order dated 10/02/2023
is in contravention of the transfer policy of the Provincial
Government  wherein it is- specifically. provided that
posting/transfer shall not be mis-used/abused to victimize a civil
servant. The relevant clause is reproduced as under: (Copy of
the transfer policy is attached as Annexure Q).

“i).- All the postingltranéfers shall be strictly in"public
interest and_ shall not be abused/misused to

victimize the Government servants.”

F. Because appellant is victimized ‘only due.-to a civil dispute
between appellant and respondents wherein the Honorable
Peshawar High Court Dar.Ul Qaza Bench had restrained the
respondents from interfering in the marriage ceremony of the
son of the appellant and. had also left the appellant at liberty to -
file suit for damages against the respondents (Copy of the writ -
petition along with judgment is attached as Annexure R) -

G. Because the appellant has not completed “his tenure at his
existing station and therefore the impugned transfer being pre-.
‘mature is illegal and against the transfer policy. The relevarit
clause is reproduced as under; . I

“iv). Existing tenure of posting/transfer of three
2 L ' . 1 . .




(03) years for settled areas and two (02) years for

unattractive/hard areas shall be reduced to two:

(02) ‘years for settled areas, 01': years for
: unattractive areas and one year for hard areas.”_

H. Because while making transfer orders, the authorlty has to look
. into the following factors: '
“ " xiii) While considering postmgltransfer proposals
all the concerned authontles shall keep .in mind
the following:

a) To ensure the posting of proper persons on
proper posts, the Performance Evaluation
. Report/annual confidential reports, past and
present record of service, performance on post
held presently and in the past and general
reputation with focus on the integrity of the,
concerned officers/ officials be considered. .

b) Tenure on present post shall also be taken into
consideration and the postlngltransfers shall be in
the best public interest.”

In the instant case, the performance of the appellant has

been satisfactory and the tenure of the appellant is not

complete at his existing station and therefore the impugned

transfer is in contravention of the clear policy of transfer of
_KP Government _

I. -Because impugned transfer orders are the result of political =
pressure which has been consistently deprecated -by this
Honorable Tribunal as well as the Honorable Supreme Court of -

" Pakistan. :

J. Because the impugned posting order is in sheer violation order
passed by the worthy Chief Minister and is therefore ‘against the
service decorum and service discipline and even the Secretary
E&SED has made himself vulnerable to disciplinary

" proceedings. - o ' o

K. Because once the outcome of the representation/review to the
.worthy Chief Minister is culminated in the shape of order dated
20" January 2023 then under no authority of law, cannon and

- principle of any law, the worthy Secretary can bypass and
‘derogate the order passed by the worthy Chief Minister in
-appellate Junsdlctlon/rewewmg Jurlsd!ctron

L Because the Executlve order of the Secretary can't be equated
. with the quasi-judicial order passed by the Chref Minister KP
under the KP E&D Rules 2011.

M. Because the worthy Chief Minister has cIarlfred in the order
dated 20" January 2023 in clear terms that appellant is now.
District Educatlon Off icer (M) Mardan in three places in the '
order , : :

N. Because since the rmpugned order is a void order and coram
non Judlce as the appellate ‘order dated 20" January. 2023 of the




o

. Chief Minister is holding the field then further departmental
appeals are no where permitted in the rules and a direct service
- appeal is to be filed. a

0. Becausz the file of the appellant for adjustment has been
- deliberately placed in-missing files despite the File Tracking -
System (FTS). o

'P. Because the appellant is regularly performing duty. to the entire -
- satisfaction of his superiors. ' : o

Q. Because impugned order is the result of malice and is totally a

~ void order. ' '

R. Because void order has got no legal status and can't .be
- implemented/obeyed. T :

S. Because impugned order is without lawful authority.

T. Because the authority competent under the transfer policy to
-post out/transfer officers in BPS-17 & above is the Provincial
“Government. Provincial Government is defined as Chief Minister
along with his cabinet as per the famous judgment in the case of
Mustafa Impex reported in PLD 2016 SC 808 read with Article
129 of the Constitution of Pakistan 1973. ‘

U.. Because the Departmental Appeal as well as the service appeal
are within time. ! : -

V. Because giving effect to imp'ugned.'void order means down-
throdding the whole transfer policy. '

It is therefore humbly prayed that on acceptance of this service appeal,

- the impugned transfer/posting order dated 10/02/2023 ‘may please be

declared as void, illegal without lawful authority, coram non judice and of

‘no legal effect being in contravention of the order dated 20" January 2023
.. passed by the worthy Chief Minister KP and consequently may please be

set aside to the extent of respondent no 5 and appellant may please be
permitted to continue his duty as DEQ (M) Mardan. Any other retlief
deemed fit in the circumstances of the case and not specifically asked for
may also be graciously granted. - : .

: Appéllani

Through :
Amijad Ali (Mardan) !
Advocate ‘ 0'0,/ .
_ Supreme Court of Pa“hiﬁ'tﬂﬂmpl 2‘?)\:?Cﬁ.re
. ] ) R ) M L { Rv'
Dated: ___/05/2023 . S | |
AFFIDAVIT.

|, Zulfiqar Ul Mulk (DEO (M) Mardan) S/O Ihsan Uddin R/O Mohallah Ali -
Garh, Post Office Khas;.:Akora Khattak Tehsil and District Nowshera

A ot 144 {

- (appellant) do hegeﬁyﬂ»s“qﬁmhlyg:afﬁrm and declare. that all the contents of this

Service Appeal gre’ true-na=h‘d”cbr’ﬁ§ct to the best of my knowledge and belief

and nothing has ljféfg’n;‘cdncealedf Gm this Tribunal.
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* BEFORE THE KHYBER PAKHTUNKHWA
~ SERVICE TRIBUNAL PESHAWAR

CMNo.___. 12023
. IN : S
Service Appeal No. 12023

Zulfiqar Ul Mﬁik (DEO (M) Mardan) S/O Ihéan Uddin R/O Mohallah-Ali Garh,
Post Office Khas, Akora Khattak Tehsil and District Nowshera
, : e e Appellant/Applicant

VERSUS

Gowt of KPK through Secretary Elementary and Secondary Education
Civil Secretariat Peshawar and othérs - A
: ' e Respondents

- Subjec't: -Applicétion for sus_pensibn, of operation of impughed'
order dated 10/02/2023 passed by respondent no 4 till
decision of the instant service appeal.

Respected Sir, - | .
Applicant humbly submits as under:

.

1. That the aforementioned appeal has been filed todayl

2. That the impugned transfer of the appellant/applicant is an illegal order,
in violation of the transfer/posting policy being  pre-mature as well as in
contravention of the transfer policy as well as order dated 20" January
2023 passed by worthy Chief Minister KPand therefore the impugned

. transfer/posting order is an illegal order and not tenable in the eye of law.

3. That appellant/applicant has a strong prima facie case and ié sanguine
. about its success. - : R ‘ : S

4. That balance of convenience lies in favour of the appe_llant'/applicant.‘

5. That there shall be irreparabie ‘loss to the appell.an‘t/ap»plicant if the
. impugned orders are not suspended. .

6. That contents of the service appeal may please be treated és integral
part of this application. ; : .

It is therefore humbly requested that the operation of impugned order
dated 10/02/2023 passed by respondent no 4 may please be suspended to
~ the extent of respondent no 5 till decision of the instant service appeal.

Applicant

Through 44 S LY .
. - Amjad Ali (Mardan) SUPRE M. COURT
' Advocate -

‘Supreme Court of Pakistan

Dated: 96/0812023
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* Civil Secretariat Peshawar and others:

" BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR -

CM No. . J2023 -

iN . )
. Service Appeal-No. ' 'l2023" :

Zulfigar Ul Mulk (DEO (M) Mardan) S/O Ihsan Uddln R/O Mohallah Ali Garh

. Post Offic ce Khas Akora Khattak Tehsil and. Dlstnct Nowshera

AppellantIAppllcant
' VERSUS | |
Govt of KPK through Secretary E!ementary and Secondary Educatuon

cerananas Respondents

AFFIDAVIT

- |, Zulfigar UI Mulk (DEO (M) Mardan) SIO lhsan Uddin R/O Mohallah Ali
" Garh, Post Office Khas, Akora Khattak Tehsil and District Nowshera

(appeliantlapphcant) do hereby solemnly affirm and declare that all the
contents of this application are true and correct to the best of my knowledge
and belief and. nothlng has been concealed from this Tribunal. '

Deponent




BEFORE THE KHYBER PAKHTUNKHWA ™~
SERVICE TRIBUNAL PESHAWAR

Servuce AppealNo . : 12023 -

Zulflqar UI Mulk (DEO (M) Mardan) S0 Ihsan Uddin R/O Mohallah Al Garh
“ Post Office Khas Akora Khattak Tehe:l -and District Nowshera
, Appellant

VERSUS

| Gowt of KPK through Secretary Elementary and Secondary Education
Clwl Secretarlate Peshawar and others :

S .;.'.. Respondents

MEMO OF ADDRESSES

Petltloner
Zulflqar ui- Mulk (DEO (M) Mardan) S/O Ihsan Uddin R/O Mohallah Ali Garh
Post Ofﬁce Khas, Akora Khattak Tehsil and District Nowshera 3

Respondents
1. Govt of KPK through Secretary Elementary and Secondary.-
“Education Civil Secretariate Peshawar. -

- 2. Chief Secretary Khyber Pakhtunkhwa  at Civil Secretarlat
- "Peshawar -

3. Chief Minister Khyber Pakhtunkhwa at Chief Mlmster Secretanat«

" Peshawar

. 4. Secretary E!ementary and Secondary Educatlon Clwl Secretanate
 Peshawar.

| 5. Zahid Muhammad (Dlstnct Educatlon Offlcer Bannu)

- : -Appeliant
Thlrough
S AmjadAll(Mardan) o
S o ‘ o Advocate
S B | U Suﬁe&ou Mswn
Dated: 105/2023 o . LDVOCATE
| B o . SUPR,‘-‘J“E“’QU‘U,.

Al
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. | INQUIRY REPORT
" INQUIRY INTO TUE ILLEGAL APPOINTMENTS AND. N 1
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© AUTHORITY

SECRETARY
ELEI\'IENTARY & SECONDARY EDUCATION DEPARTMENT
KHYBER PAKHTUNI\H WA, PESHAWAR.

. INQUIRY OFFICER
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ADDITIONAL DIRECTOR E&SE ,
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- INQUIRY R’Epoiﬁ -

TERMS OF REFERFI\C E

Page2ci7

The Seeretary Elementary & bccondw Lducauml DCpanmml (mcrnmcnt oth)'bcr .

Pakhiunkhwa Wwas pleased Lo nominate the undersigned as the lnqmry OfTicer vide Notification

No. SO(PL)E&SED/Z -2/Appointmentsf2020 dated Peshawar the 25.08.2020, to conducl

mqmr\' into the illegal appointents and irregularitics, conumitied &ny DLO {M) Uppcr Chitrat
. in Class-1V appouulmms (sce pages 8- -9).

PROCEDURE : b ‘

1. Visited the oflice of DEO (M) Upper Chmal on dalc and umc commumcatcd m.

advance to DEQ concemcd.
Collected relevant olicial record from the olhcc ol'lhc DED (M) Uppcr Chnnl
Received defense statements from DEO (M) Upper Chitral:
Served Questionnaires on the DEO (M) Upper Chitral. :
Interviewed and obtained statements from the various complmnunls summoncd in.the
of¥ice of the Principal GCMHS Lower Chitral,

* Collected statements from various officials in the Office of the DEO (M) Uppcr Chitral.

‘Discussed the whole issue wuh Mr. tha)'at-uroRahman MPA Chital in the Office of
the undersigned. : A .

8. Analyzed the data.
9. Reported the llndlngs af‘cordmg,ly

S da L2t

~e

o ABSTRACT

" The subjcx.t inquiry was requested by Mr Hlda)al-ur -Raliman MPA Chitral to

Sccretary E&SED for investigation and taking nppropn ate aclion for alleged |rrcgularu|cs.
-violation of rules and corruption committed in the appointment of Class-1V's by the DEO (M)
Upper Chitral Mr. Zulfigar-ul-Mulk, He further requested that these appointments needed to

be cancelled and candidates be appointed on local nccds and land domnon bms {xee pages 9 ‘

& 13, , s

Accordingly. as per the notilication mentioned above, the inquiry was Kicked ofl vide
fetter No.2070 dated Peshawar the 2% September, 2020 intimated to DEO concerned through
email informing him about the visit of the inquiry ofticer on 5™ September, 2020 (see page. 10).
The ingquiry oflicer visited the venue as per the scheduled date, discussed the whole ambit of
the issue with the DEO (M) Mr. Zulfigar-ul-Mulk and collected hls defense statement as well
as the oflicial record pertaining o the instant inquiry, Slalemcnlr. from various other otlicials

i the office of the DEO (M) Upper Chitral were aiso obtamcd besides intery umug them wie
by one mcludmb some Irc;l\ rucnnls

To ascertain the viewpoints of various complainants, a separate hearing session was
arranged/held in the office of the Principal Government Centennial Model High Schoot lo\\tr
Chitral through the pood-ollices of the PA 1o MPA Chitral on 7 Sepemiber, 2020, Various’

- complainants who couldn't make for-the appointment on Class-1V posts, 8 represvitative

delegation of cinployees ol District Education Departnient Upper Chitral and some sovial

workers allended the session. An alrendy dralled: joint statenient was submitdd by some

applicants/eandidates who had vt been uppointed us Class-1Vs by the l)t UMD Upper Chigat
(m' page | l}

i
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" Ppage3 of 7

Following are the brief summaries of staleients submitted by various officials and the - .

" complainants,

SUMMARY OF THE COMPLAINTS -
* The complaints are summarized as follows. o e
1. Appointment not issued despite donation of land. ~ -
2. Land donated and ixther retired but still not appointed. -
3, Appointment of non-local on far of areas/stalions ignor
_ suitablé candidatefs. ‘ o .
4. Service was acquired on voluntary basis for about one and ha![ year but the person
was still not appointed as class-1V as promised, - co
5. DEO violated the rules and issued illegal appointments. .
6. The appointments caused commation and disturbed (he peace and order of
concerned locatitics. ’ ' .
7.- The appointments of the class-1Vs should be reviewed/cancelled and deserved
candidates may be appointed instead. See pages 11-22. ) -

ing locally available

© SUMMARY OF STATEMENT OF OFRICIALS OTHER THAN THE DEO (M) UPPER

CHITRAL MR. ZULFIQAR-UL-MULK. : \

 DDEO (M) Mahmud Ghaznavi, SDEO (M) Mastooj Mr. Abid Hussain: SDEO (M)
Morkoho/Torkohe Mr. Muqaddas Khan, ADEO (M) Abdul Nasir Shah, ADEO Sports Mr
 Zulfigar-Ali Shah, S/C Mr. AttaurRahnian, ADEO Primary Mr. Muhammad Nadir Khan, N/Q
Mr. Amir Wali Khan and ADEO P&D Mr. Imtiaz-ur-Rahman testified in their joint statement
that the consultations were held with Mr. Hidayat-ur-Rahman'MPA Chitral in the ofTice of the
- DEQ (M) for mare than two (2) hours in one session but he cauld not finatize nominations dnd
ultimately expressing inability left the decision at the dispofal of the DEO (M) to make on
merit. They also testified that the DEO Mr. Zulfiqarulmulk did not commit any irregularity in
the appointments of the Class-1Vs. - ' :

-

Besides, .the newly appointed Class-1Vs, posted in the DEO (M) Office, also
vehemently dectared in their separale statements that no cne in the office demanded any
. pecuniary favours (bribe) from them as recoupment for their appointment. See pages 49-57.

STATEMENT OF THE DEQ (M) UPPER CHITRAL Mil. ZULFIQAR-UL-MULK

The DEO-(M) Upper Chitral Mr. Zulfiqar submitte I his statement wherein hé stated
that he foliowed the rules and legal process and recruited(IJnl,v the domicile holders of the
district as the posts in question pertained to district cadrtJ;. He claimed the allegations of
irregularities, violation ol rules and corruption were totally forged and groundless. He further
clarified that only three (03) of the thirty. (30) recruits were posted non-locally.as local stations
were not available for them but they had to be appointed to fulfill iegal requirement orfulﬁfling
25% son quota. See page 23. : : ‘

Following are the findings of the inquiry: -
1. " For filling up the vacancies of Drivers and Class-1Vs, the DEO (M) Upper Chitral due
lo non-existence of the District Employment Exchange Office published advertisement,

in Jocal newspapers with two corsigendun ads, made on diflereint dates (see pages $6%

43). : .
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t. 5 The Adventisement as well astwo corrigenda did not mention the number of vacancies
' . of drivers and class-1Vs 1o be filled in. o R
3 Dc‘pa‘ﬁmcmal Selection Committee (DSC) and commiltee for scrutiny and interviews
_were constituted and notified in due course-of twe (see pages 42-45). ] _ ,
4. lnterviews for various candidates applying for difTerent!cadres of Class-IVs were . "™
. ‘conducted on 10/5/2020 (see pages. 58-74). The candida}es'wcre lthfll:led through’ -
Daily "AEEN" dated 25.4.2020 and through local advertisement, as claimed by the
DEQ (see page 296). : ‘ : S
g:;gﬁmign; \\-'i"th)MPA M. Hidayat-ur-Rahman and a representative of MPA M.
Wazir Zada were held in the DEO (M) oflice which were verbally confessed by l'htr’f i
Honourable MPA tHidayat-ur- Rahinan himself before the inquiry officer besides thé_\ i I
- officials in the DEO (M) oflice who also testified in their joint statcment about the held
consultations (sce page 23 & §7). ' -
6. Both the DEO (M) and MPA Hidayat-ur-Rahman acknowledged they could not decide
* on nominations as the same were hard for the honourable MPA to give final words. e,
in fact. fell the matter to the DEO (M) 1o decide the cases as per merit and in accordance
with the aspirations-o! the respective local communitics (sée page,23 & 57). . i
7. The DSC meeting was held on 24.5.2020 al 11:00 AM in the office of the DEO (M)
—_ attended and the Minutes unanimously agreed to by all the members of the Commiltee
(see Minutes at pages 24-27). ' 3
$. 30 out of 334 total applicants for Class-1V posts from the domicile holders of Upper
Chitral (see pages §8-153) were unanimously recommended by the DSC which als'!o
included 07 recomimendations as per reserved 25% empjoyce’s. son quotd from the
finalized merit listiorder (sée merit list af pages 28-30). As no one did apply to avail
the disable or minority quota, thercfore, the rest of the 23 vacancies were filled in from 1
amongst candidates applying on open seats/merit. ‘: .
9. The DEO oflice claimed non-existence of any applicant requesting posting on 100%
deceased quota. Besides, no one from amongst the complainants could produce any-
evidence proving negligence in this count.
10. The Mihuies revealed one recommendation on Serial No.33 made on an expected
vacancy with no fegal justification whatsoever (see page 26).
}1. The inquiry also found one female candidate Mst. Maryam Jamal at Serial Number 135
of the Minutes appointed as N/Qasid in the office of the DEO (M) vide Endst: No.5113
(GY/EB (M) A-6/Apptt:C-1Vs dated Booni the 15/05/2020 (sce page 26 & 221-222).
12. Instead of a gencral notification, every new recruit was issued separale appointment
order/notification. o : : ' ‘

e

o ANALYSIS ' ‘ o
Foliowing is the analysis of findings recorded above:

1. The general rules regarding recruitment of Class-IVs as provided in the Khyb;cr
Pakhtunkhwa Government Servants (Appointment, Promotion and Transfer) Rulés,
1989 may be summed up as that such posts are district cadre posts with no special merit
criteria except suitability & fitness but preferably to be made on focal basis. Moreover,
L : 100% deceased, 25% retired employee's son, 2% disable and 5% Minority quotas need
. also to be observed by the appointing authorily (see rules én pt‘:gm' J02-412).V avancies
: : are necessarily to be advertised in newspapers in case of non-existing of Distriet
Employees” Registration Otliee (see puge 40§ 'p«ragnq)li- J). Furthermore, as & naier

of policy framed under Cabinet’s dircetions (mentioned lin its Minwes) consultationy
nged 1o be held with the concerned MPA while finalizing numinations (see Policy iu:bt
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pages 413-416) (howeycr,consull.'uioa"eat-\' 'Iinrdly.‘carryi binding- effect in"its

signification). Besides, class-1Vs are preferably o be posted locally as provided. in ,

 Section 12 (3) of the. Khyber Pakhtunkhwa Civil Servarits (Appointment, Promolion

o3

and Transter) Rules. 1989 (see page 407). ‘
truth of the main allegation of posting made on'far away non-local stations. Open merit :
candidates including that of the nominees of concerned MI'As (see pages J2-41) were
primarily posted nearby/locally keeping in view the dictaic of Section 12 (3Y of the
Khyber Pakhwnkhwa Civil Servauts (Appointient, Promotion and Transfer) Rules.
1989, However. finding no froe zones for thosc applying.an Employee's son 23% quotd,
far stations could only provide an opportunity 10-post thein in. This docs seem realistic
looking to the back-track listory of behind the scene bickering, hard diplomacy, land-
donation claims, cte. bedeviling the appointment of Class:1Vs. Such appointments have
always been a hard nut 1o ¢rack for an appointing authority. In the instant case, in fact,
7 out of 30 recruits have been posted rather locally while only 3-candidates of the 07
on son quota have been incvitably posted away due to non-availability of local stalians

As for as recruiment on ope seats is cancemed, the findings could not esiablish the «

which the DEO himself intends to re-adjust Ipcal ly when possible (sce page 298 reply ' _

No.11).

. The complaiht regarding overlooking appointment of the land donors, the DEO Upper

Chitral does not seem to have done or committed any wrongful act by not appointing
candidates in lie of land donation as the competent authoritics have been barred from
doing so by verdict of Supreme Court and rule made thereunder as mentioned in KP
"ESTA Code 2018 cdition on pages 50-52 (see pages 41p-413). However, land donors
may be preforred over other applicants if at par with them in suitability. Findings of the
inquiry does show some of the land donérs already being appointed on- basis of

" suitability and preference but some, however, may have been [orsaken keeping in view

 rescuc a destitute divoreed ludy athérwise 1 tor jubt in nuale oftice but et havil

their right reserved under 25% employee’s son quota for availing of which they only
need to ‘wail for their tura as per merit order determined on basis of retireinent dates.
Most recommendations were found made on basis of good academic qualification of
the candidates which necds to be appreciated. ' :

. Having no application being submitted on basis of disability.or minority quota, the DEO

Upper Chitral did not commit any wrong to fill all vacancies from open comtestants,
afier observing 25% employee’s son full quota. However, he needed 1o have mentioned
the clarification in the minutes of DSC meeting which fie has not done, in fact.

. Cenainly, advertisement for (he instant recruitment was given/published it newspapers

but the number of vacancics were not mentioned therein, Transparency does

demand clear mentioning of vacancies in such advertisements. However, this _

negligence on part of the DEO office docs not seem to have culminated out of ill- .
intention or hidden desires as the same advertisement was found less fulfilling for other
conditions, as well which necessitated the office 1o make/issue two separate vorrigenda

" on separate dates.

Prima fucia, the-appointment of a female persoi on Class-1V post in male ullice does

scem unconventional keeping in view the segregation, setting up wid nioning ofd
parallel office for DEO female by E&SE Department as 4 distinet diswrict hicrarehy
However, the same does not end up comradictory with Rule-10 (3) of the Khyber
Pukhtunkhwa Government Servants {Appoiniment, Promition and Traster) Rules,
1989 whereor'ten percent of all posts mvani or initial fecruitnsent shall be resery wd for
femule candidutes (see puge $06). Yhis Clause Jdid ullow the DEQ Upper Chitral 1o,

opportunity there to support her child/fumily.

AT

- . I
e
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g ) 8. Nevertheless. the inguiry could not find any solid tegal support in favour of %
o - - recommendation'made on expected vacancy vide Serial No.33 of the DSC minutes. The 2
DEO submitted that he did it in view of the inlricacies involved in the recruitment L
* process of Class-1Vs vis-d-vis smooth running of the school while the concerned
oceupant was very sooi 1o retire then. ‘ »
" . - 9, The DEO concemed did fulfill the-formatity-of hotding consultation in'his office with
‘ - the complainant MPA M. Hidayat-ur-Rehman, however, he was unable to get nutually
agreed nominations from the MPA as he himsell was indecisive in [inalizing
. nominations of suitable candidates for posting in his constituency (see puges 23 & 57).
10. As for the charges of corruption, exeept verbal allegations, no legally solid .
evidencefproof could éither be detected or provided by any complainant, - ‘ o
11. The inguiry could not find any sotid legal reason for, nor can it support the demand of :
the Honourable MPA M. Hidayat-ur-Rehman for canceHation of (he instant
appointments which, il accepted. would be a niajor drifl away from legal practices and
rules in vogue especially when the recruitment process fulfills codel formalitics and
appoiniments are made/notified in accordance with the APT rules by an appointing
authority. ) . : . o
12, Finally, save minor lapsesfirregularities of not mentioning the number of posts in
advertisement and DSC's recommendation of one candidate against an expected
vacancy. no major legal violations of recruitment rules could be established with the
available record and evidence during the course of the inquiry that could cause a major
penalry 10 DEQ (M) Upper Chitral Mr. Zulfiqarulmutk. C

CONCLUSION
Based upon‘the above-m cnlidned findings and analysis of the case, this inquiry concludes:

|. VOILATION OF RECRUITMENT RULES: No major violation of the Khyber
* Pakhnkhwa Government Scrvants (Appointmerit, Promotion and Transfer) Rules, L
1989 warranting proceeding for - major penalty undef Khyber Pakhtinkhwa 1
Govéernment Servants (EfMiciency and Discipline) Rules, 2011 against the DEO (M)
Upper Chitral has been found or established during the course of inquiry against the
DEO (M) Upper Chitral Mr. Zulfiqarulmutk. ' L

‘t.)

CORRUPTION: Except verbal allegations, no legally sound evidence/proof could
© either be detected or provided by any of the complainants. ‘
3. APPOINTMENT OF FEMALE CLASS-1V: Though the appointment of a female
candidate as N/Qasid in the office of the DEO (Male) is lf:gally not violative of the
. Khyber Pakhtunkhwa Government Servanls (Appoimme'n‘ Promotion and Transfer)
o " Rules. 1989 as the same has legal cover under its Rule-10 (5) determining ten percent .
of all posts meant for initial recruitment shali be r'cscrw::d for femald candidutes,
but from public point of view this act of the DEO (M).Upper Chitral does seem to be
unconventional and publicly unsupportive. As a gesture of respcct' for local culiural
sensitivities it would, therefore, be appropriate to transfer the new female cluss-1V.
recruil from male oflice to the office of the DEO (Female) Upper Chitral ad thus burry i
the issue for good. ' ST - '

. [
\

C 4, LOCAL NON-LOCAL ISSUE: Asthe DEO himsell has confessed thu only theee of
© the fresh Class=1Vs recruited on 25% employee’s quotihiave been posted away due-o
non-availability of local stations, therefore, they may be mljustedirnsterred to 1

&
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local or ncarby stations forthwith if fcasublc olhcrwmc they may be facilitated on. first A

availability of opportunity for readjustments, The rest of the Class-IVs recruited on

: b13|s ol'opcn markct have nlrcady becn posled nearby on ioc.ll stations.

LAI\D DONORS leUl' Land donors, whenever and whetc-ever possnblc. necd o

be accommodated on preference of suitability but not in lieu of fand keeping in mind-
rules and court decisions, high market value of landed property these days and the

governinent -inability to purchase !and for establishment of school 1o execute its
education policy.

CAI\‘CELLAT]ON OF APPOINTMENTS: Appéinlmenls onge m,ﬁde and issued -

legally by an appointing authority cannot be undone unless withdrawn under.E_fﬁcicncy
& Discipline Rules on disciplinary grounds.

Ml\OR LAPSLS For commission of minor lapses of not menuomng the number of
posts in. advertisement and DSC recommendation of a candidate for class-1V post

+ against an expected vacancy. the DEO (M) Upper Chitral Mr. Zulfigar-ul-Mulk exposes '
- himselfas liable for disciplinary action and may, therefore, bc warned S0 as not to repeat

such negligence'in future,

Documents Attachcd

L

‘e
LN

m&@%#w

Inqmry Nouf cation vide No. S O(PE} E& SLD/Z 2/Apponmnenls/2020 dated Peshawar
the 23.08.2020 with attaclied MPA’s request for documents for inquiry. Pages 8-9.

Letter to DEO (M) Upper Chitral vide No. 2070 dated Pcu'lawar the 2 September,
2020. Page 10.

“Various complaints. Page 11-22.

Statement of DEQ (M) Upper Chitral along with supporting d’ocumems Page 23-57.
Official record provided by DEQ concerned. Pages 38-294.

Questionnaires served on DEO (M) Upper Chitral. Page 295.
Replies 10 Questionnaires along with supporting documents. ‘Page 296-102. "

' “Rules and Policy relating to-the recruitment of Class-1V. Page 403-416,

TThe report is submitted for perusal and further necessary action undér the rules, please.

Inquiry Officer .
Addmonal Dlrector Khyber Pakhlunkhwa

-~

" Page7of?"
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l Dr Kazrm Nraz Chnef Secretary, l\hyber Pakhtunkhwa as competent authonty, hereby
oharge you Mr Zquqar-UI Mulk,. Drsmct Educatron Officer (BS 19i Upper Chrtral as fo!lows |

‘ That you while posted as DlSU'I"t Educatron Officer (BS 19) Upper Chlirai commmed th

followmg irreqularties.-

: 1 | Dunng the meeting of DSC held on 14 05 2020 under your chairmanship |n your office for
: recruitment to the post of Ckass—lv 30 out of 334 total apphcants from the domrcrle holder
 of Upper Ch|tra| were unammously recommended by the pDSC mcludlng 7 under 25%
Employees Son S Quota However, 23 vacancres going to the share of drsable as wefl as
minority candrdates were aiso filied from amongst the candidates of apen seats { merit. o
2. Du.rmg the mesting 1t was clarmed that there was no applicant requesting for appointment
against 100% deceased son's quota, however, no v-acancy was left for future appointment
under this quota. | o o
3. Olne, recommendation for appointmenr al S.N0.33 in the merit list was made against an'
o expected vecancy with no legal justification. | ' |
4, Instead of a single noriﬁwﬁen, every new recruit was,issee'dAsep'arate aopoin‘rment order /
| notiﬂcation | |
2 By reasons of the above, you appear (c be quultv of inefficiency. mtscowdu»t and misuse o of

authorlty under Rule-3 of the Khyber Pakhtunkhwa Government Servants (Eff ciency and Dlocrplme) Rules , I
' 2011 and have rendered yoursel iiabke 1o alf of any of the penalhes specmed in Rule-4 of the rules Ibld. |

3  You are, horefore requrred to submit your written ‘defense W|th|n seven days of the receipt
f this. Charge Sneet to the inquiry.officer/ inquiry committee, as the case may be. o ;{ SR Y
4 B Your written defence’ lf any, should reach the i rnqulry officer/ inquiry commlttee within the -

* specified penod failing which it shall be presumed that you have no defence to put in and ln lhat’tase ex-
parie action shalr be taken agarmnst you.

T teners)

5 ~ Intimate whether you desire to be heard in peréon.

~

6 Statementof Allgations s enclosed.

(DR, KAZIM NiAZ) 2/ ,
cHig secreTaRY &
~ KHYBER PAKHTUNKHWA -

Mr. 2uffiqar-Ul-Mulk, Disrr‘lct'Educazy‘on Officer (BS-19), Upper Chitral . e -y,



GOVERNM ENT OF KHYBER PAKHTUNKHWA

- ELEMENTARY AND SECONDARY EDUCATION DEPARTMENT |
Block-“A” Opposite MPA’s Hostel Ci v11 Secretanat Peshawar T

Dated Pestiawar the 22ﬂi ‘ September, 2021

) NOTIFICATION o . i
" No. SO(PE)/S-'/Gen-Mlsc-/Enqmn/Zulfiqar u Mulk-DEO Chitral Um)er/2021 The

- eompetem authorlty 1 pleased {o constitute inquiry comm ittee cornpnsmg the followmg officer to.
conduct formal enqum against Mr. Zulfigar Ul Mulk DhO (M) Chitral Upper for charges

mumoned in the charge sheet and statement of allegations.
3. Mr. Muhammad Ali Shah (PCS EG BS- 20) Se nretary Housmg Department
‘4. Mr. Saif Ur Rehman Pruiciple (BS -20) GHSS No.1 Nowshera cantt.

Thie 1 mqulry commitiee shall submit enguiry report/ recommendation 1o the competent

’ authority ithin30 (Thirty) days

. : SECRETARY _
ELEMENTARY & SECONDARY EDUCATION o

_— o ' DEPARTMENT "
Endst. No. & Date as above. -

Copy forwarded to -

S 13 Mr Muhammad Ali Shah {PCS EG BS-20) Secretary Housing Department Peshawar(Copy .
| + of charge sheet are statement of allegation are enclosed) )
14, Mr.Saif Ur Rehman (Principal BS-20) GHSS No 1 Nowshera eant(Copy of statemem of
. allegation are enclosed) :
t5. The Director, Elementany & Secondary Educatum Khyber Pakhtunkhwa Peshawar is
. requested to nominate departmental prepresentitve to assist the inquiry officer /committee.
L6. DE({) 0\;1) District Chitral Lower (Copy of charge sheet are statement of ailegatlon are
- enclosed)
—TT. ?\/Istl Zué)ﬁqar ul Mulic Chitral L'pper (Copy of charge sheet are staternent of allegat1cn are
enclose
~18. PS 10 Secretary E&SE, Khy bcr PaLhtunkh\\a
19. Master F1ie :

i )
Q,M/(M
(qan Hussain DTFI')"‘
SEC HON OFFICER (PE) .

Ay
neos \1-, N



 REPLIES TO THE CHARGE SHEET -

1 During the meetmg of DSC held on 14-05-2020 under your Cha|rmansh|p in your

office for recruitment to the post of Class-1V, 30 out of 334 total appl:cants from the

_domicile holder of Upper. Chitral were unanimousty recommended by the dSC
including 7 under 25% Employee s Son Quota. However, 23 vacancies gomg to the

share of disable as well as minority candidates were also filled from amongst the
candidates of open seats/merit.

Reply It is true that 30. candidates had been recommended by the D5C .for
appointment against Class-IV posts during the meeting held on 14-05-2020. As per -
merit list maintained, €7 candidates have been appomted under 25% quota reserved ,

for retired Class-1V employees Son's.

- Due to jess than 50 posts in the d|str|ct no one was :ecommended for appointment-
on the basis of the disable quota as leftover 2% quota reserved for disabled -
candidates has already been fulfilled in 2019 in thé light of SC judgment throughout '

tha province, also the disable quota against 30 seats is zeroin the appointments. - 3

l

No one applied against the minority guota in district upper Chitral. K

. During: the meeting it was ciaimed that there was no applicant requesting for
appomtment against 100% deceased son’s guota, however, no- vacancy left for -

future appointment under thus quota.

_.gm It is correct that no applncatlon found on the record durmg the
process for appointment as Class- IV uunder deceased employees son’s quota. As per
APT rules 1989 rule 10 sub rule 4 “Provided also that the appointment under this sub rule
is subject to availability of a vacency and if more than one vacancies in different pa y_cares
are guailable ut a time, and the child or the widow/wife, as the case may be, possesses the
qualifications making him or_her eligible_for appointment in more than one post, hg.[s_h_

<haM ordinarily be appointed to the post carrying higher pay scale” quaquted/ehglble

- candidates/applicants can be appointed against any post up to BPS-15 under

deceased employee's son quata and usually such candidates use to apply/prefer for

- appointment against higher scale post Iii_(e PST BS-1.2/JC BS-11 etc. Regarding future

vacancy being biggest department {in terms of HR) there are even chances. of similar
post’ availability in result of an unexpected death of an emp1oyee or in case of
retlrefnent '

One recommendation for appomtment at S.Ng. 33 in the maerit list was made agamst
an expected vacancy wn;h no legal justmcatlon.

N

~
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Rep The said post was ing to ® cat
ere the first ever ppointmem.s the distric cincz 118 pirthin uly so the DS
l recommende‘d candidate fof appointm frer the retirement © h incumbent

4. lnstead of a single not‘sﬁcat‘uon, every new recruit was issued separat

order}notiﬁcation.
Reply - up to ™Y knowledse there is o notiﬂedprocedure'foh 1ssuihg,

ap_pointment orders. ysually left ove chatienge the

not‘nﬁcatiqn/appointment order dué to 3
whole process is being sufferedlstu
“issuing singte appointment order/

best interest of public service. -

i
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» OUESTIONEER FOR MR ZULFIOAR-UL-MULK.. DISTRICT _EDUCATION
OFFICER'(BS~19). UPPER CHITRAL ‘ s ~ ‘

Que:,txon NO l Durmg the DSC meetmg held on 14- 05 2020 under your'chéinnan ship, how -

' many seals were available and how many appomtment orders were 1ssued Scale Wlse and post .

wise details be provided? Original mary/ dlSpdtCh register for the month of June/ July 2020

snould'also be produced. : : ‘ S o ft o
. - . . : B C r{r B \f N
.Question no- 2. Against the seats available for recruitment, give a breakup of various seats. -

~o
N

falling under respective quotas?

' Question NO 3. What is the minimum response time required under KPPRA Ruies to regpond
| o
to an advertisement? !

Question NO 4. Was the minimum response tlme observed while giving advertisement for the , -

- postsin the advertlsement dated 25-04- 2020?

Question NO 5 s there any legal/ administrative bmdmg' on mentxomng the number of posts

available for recruxtment in the advertisenent?

Question NO 6. Is there any administrative/ legal binding on mentioning the number of seats

. agamst dlsabled quota minorities and feniale? o _ o -

5

Questlon NO 7. Did the advemsement given qualifies/ reflects all the mstructlons/ legal

reqmrementf reqmred for every quota?

1

Questmn NO 8 Vide corrigendum to the advertisement, you have circulated that mlddlc pass

- "pphcants w1ll be preferred‘? Under whxch service rule this condition has been mserted? _

Question NO 9. What 1§ the not:ﬁed/ prevalent method of mtnrnatmg/ mvmng apphcants for

mtemew‘? Was it followcd in the instant case? L

~ Question NO 10. What' are the rules‘-re'garding anticipated vacancy/ appointm:ent against that
vacancy? | - : B
Quesﬁﬂi.x—‘N(-)-'-l-l., Is it -ofﬁcial--’pmcemnvtrintimate'j'thé applicants for intéfviéw'through"

advertisement ?
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. «*Question NO 12. What is notified procedure for issuing appointment orders i.e. whether

- individual or consolidated? . L I R

Question NO13. Did you mention 10% quota for females in the .adVertisenientf’:’ How many .
females applied? S A L i

* Question no. 14. Provide documentary evidence of recruitment of any female dpplicarit on
male side in the entire province during last three years? '
Questmn NO 15. What is the source of 1nf0rmat10n regardlng non ex1stence of thinorities m .

,‘dlstrlct Upper Chitral? Was the matte1 of recmltment agamst minority seats dlscussed dunng

DSC?

Questlon NO 16.- Did all the concemed officers/ officials provided certificate to the affect that .

" no applicant agamst deceased quota exists? If Yes, why it was not- discussed/ mmuted durmg

L4l

DSC meeting?

"Question no 17. What is the age requirements for the said posts as per service rules?

' Muhammad Ali Shah :
Secretgry Housing o ‘ Principal GHSS No 1 Nowshera Can“tt
(PCSEGBS20) . (BS20)
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" .QuestionNo.l : - During the DSC meeting held an 14-05-2020 under your chanmansh:p, ~how

. detaiis be provided? Original Diary/Dispatch register for the momh of June/July 2020 should be,
_produced. K - . . . - o

- ‘ReplyNod |,

: -9 e

UESTIONAIRE/REPLIES T
‘ ' EDUCATION OFFICER (rmm UPPER CHI CHITRAL

many seats were available and how many appointment orders were ‘issued. Scale wise and post wise -

02 gosts at] DEO 8
01 post ‘at SDEQ (M) Mastuj . - .
DEO (M) Upper Chltr31 ’
GHS Brep,
GMS Parwak & .,
GHSS Harchin
DEC (M) Upper Chitral,
DEQ (M) Uaper Chitral,
GMS Riri Owir,
GMS Kosht Bala &
GMSAwi = .
DEO (M) Upper Chitral,
DEO (i) Upper Chitral, -
_GHSS Bang,
"GPSBrep 1, _
GPS Sarghuz,
GPS Shaidas,
GHS Sorech, .
GHS Yarkhun Lasht,
GHS Washich,
. GPS Pakhturi Owir, .
. GPSlonkuh,
. GPS Parwak 8ala,
"13. GPS‘Parwak,
. GHS Kushum &
. SDEC {M) Mastuj (vacated due
to selection as Driver)
GHS Rech,
GHS Yarkhun Lasht,
GHS Washich,
" GHS Sorech,
GHS-Reshun &
GHSS Barum Owir

3| sweeperBPS-03 04

3 Naib Qasid BPS-03 05

4 Chowkidar-BPS-03 . 15

P?ﬂ%@wkywz—-w.nwww»wun—‘

[ <l ol
N W NS

5 | Lab: Attendant BPS-- - 06
03 \

N T

" TOTALCLASS-IVPOSTS |- 30 (Thirty)

gufzstion No.2 - Against the seats available for recruitment, give a breakup of various seaté
falling under respective quotas? - '

Reply No.2
Breakup of various seats :
S.# | Deceased Son “Retired son Minority | Disabled : | Female "Openvrherit
jquota . . |quota . - |quota | quota | quota o
1 v 200% 25% 05% 2% 10%




No. of candidates applied -

45 | Nomenclature - |: Deceased Son | Retired son | Minority '} Disabled ‘,Female “Opei
R b 0 T quota | quota. - quota . | quota quota
11 - Driver - - - NA - S A )
2 | .ClasslV = Aspermerit | - Lo | 332

' Detail of agp,dintmyent

s# | Nomenclature | Deceased Son | Retired son | Minority Disabled | Female. Openn e
: L quota . quota quota . quota | quota: | merit *
Driver - . -NA | - el 03
12 Class IV - 07 . - 01 22
. nggsﬁggﬂgﬁ _ Whatis the minimum response time requ:red under KPPRA Rules to respond to
R an advertisement? : : : o
Reply No.3 Minimum response time requrred under KPPRA Rules to respond to an
advertrsement as per KPPRA rule is 15 days o
Question No.4 Was the minimum response time obser\red while giving advertrsement for the
' posts in the advertisement dated 25-04-2020?
Reply No.4 No
Question No.5 - s there is any legal/administrative brndlng on mentlonlng the number ol posts_'_ .
' “available for recruitment in the advertisement? I o
Reply No.5 According to the recruitment policy for provincial serwces avariab!e at pages 30-
33 ‘of Esta Code (Revised Edition 2011), there is no mandatory provision to -
mention number of vacancies in the advertisement vide clause ‘fg” of the said.
policy at page 32 of the said code, however nomenclature of the posts were
mentioned in the advertrsement ‘ ! :
: :_Question No.6" ls there any administrative/legal bmdmg on mentronrng the number of seats
against disabled quota, mmontles & female? :
Repiy No.6 There is no binding on mentioning of seats.in the .advertisement as per
: aforementioned policy. However under general condmon given-at serial‘No.1’
fulfills the condition of recruitment as asked for in quest:on NG.6. More over .
recruitment has been made in accordance with recruitment pollcy of the -
provincial government by observing all quotas reserved in the said pohcy
Question No.7 Did ‘the advertisement g!ven qualnfles/reflects all the mstruct:ons/legal SR
' requirements required for every quota? .
ReplyNo.7 As given in reply of question.No.6 "
‘Question No.g Vide corrigendum to the advertisement, you have cifculated that middle pass

candidates _wnl be preferred under.which service rule this condition has been
inserted?




Question No.9 .

LA

" Reply'No.9 - VZ

g_uestion No.10

Reply No.10

. QuestionNo/11 -

"Ré.gly No.11

gu?eétion No..{2

‘Reply No.12

-.  Question No.13

Reply No.iB

Question No.14

Reply No.14

- posts. Corrigendum gives emphases for exclusion pf midd!e‘fail‘é‘d ca‘ﬁ fate
‘the competition process. Moreover the term “preference” has 1o relation wit

“advertisement?

Advertisement gives the condition of middle pass as per service rulés for:

didate

any service rules

‘What is the notified/ prevalent method i?f intiméting/invitiﬁg applicants for Sy

interview? Was it followed in'the instant case? - -

The notified/ prevalent method of intimating/inviting applicants for Interview is

through official mail. The candidates were informed t'hrgug'ﬁ"'.:i'c)_c'a,l_‘;ﬂ

advertisement in their respective areas and telephonic correspondence because )
the local mail system is too poor to give the desired results. . ' o

What are-the rules regarding anticipat'ed vacané\{/appointment 'égai'nét_that_
vacancy? ' ~ ' ' D

As the post was going to be vacated in very near future i.e 30" of Jupe, 2020, 50 -

the Committee also discuss and consider the appointment against the expected.. -

vacancy in the best interest of public service and because the appointment of-7- -

class-iv -employees is the -most crucial assignment in the entire district -
administration. ; :

s it official procedure to intimate the applicants for . interview th‘r‘dg"h_j /

Upper Chitral is far flung area, delivery of information through post '"'a_'lni_pvst“_".;.l‘ : .:':: L

bécomes very difficult within the due date and no other source of information -

 exists therefore the method was opted alongside telephonic correspondence in - .+ -

the best public intérest of better service delivery.

What is notified procedure for issuirg appointment orders. i.e whether
individual-or consolidated? - '

' Up to my knowledge there is no notified .procedure for issdin’g apbointinen_f

orders. Most of the times candidates challénge the office orders due to any

_feasdn and the whole process is being suffered, mostly if litigation encounters,

so keeping in view the best interest of the public service delivery individual

orders have been issued. o R ‘
. i

: S Pl

Did you mention 10% quota for females in the advertisement?' How many

females applied? . - S

~

No; 10% quota had not been mentioned in the advertisement, only two female
candidates had applied, one Mis, Maryam Jamal has been appoir:mted while the
next candidate remained absent in the .interview before the concerned

" Committee.

Ay

Provide documentary evidence of recruitment of any female applicant onmale - ¢

side in the entire Province during last three years?

No record found however the decision has been taken in the light of APT rules
1989 section 10 sub section 5 “Explanation-il-—-Ten_per cent quota reserved -

R N -



:'_‘above shall -
: cdndidates”.

' ,_qUestion ﬂ'o.lS L What i¢ the source of mformation regardlng non- exnstence of mmor tles m RS
- district upper Chitral? Was the matter-of recruntment agaunst mmonty seals | ~.
- discussed durmg DSC? : . "

feplyNo.15 ~ .-~ Up to our knowledge and 50 for recewed apphcanons for any sort of.'
: - appointment in district Upper Chitral no ather community exnst/resade in dlstnct,.-'j A
except Sunni & Ismailia. S g
‘ . QuestionNo.16 . Did all the concerned ofﬁcers/off cials provide certificate to the effect that no L
b ‘ o applicant  against deceased quota exists? If yes, why it 'was not
o ‘ ' discussed/minuted during. DsC meetmg? ' . . 4 L
R_e.P_’ﬂLlﬁi . No applicatlon with documentary prooi was found for appomtment agamst.i: Co R

class-iv post, - however later on upon provssuon of apphcatacn ‘with proper-ﬂ'-’?-"': S '
- records candidates have been appomted against the posts applied for (|n"j; R
teaching & non- teachmg cadres as perme-nt and pollcy) g R

Question No.17 ~ What s the age. requurement for the said |aosts as per service rules?
-Reply No.17 As per ruk. maximum age hm:t is 40 years, 3 years automatic relaxatlon reserved'

for ‘backward areas (Chitral is also notified backward area) and 2 years._;:"
relaxation can be granted by the competent authonty




B {NQUIRY REPORT IN R‘ESPECT OF COMPLAINT ACAIVS’I‘ MR.
' »ZULFiQAR-UL-MUL;( DiST[RICT Ei)U(,"x HON OFF ﬂlCER (M), -
UPPER CHITRAL. | |

Brief facts of the case
- A

In the year 2020, Mr. Zulfigar-Ul-Mulk, District Education officer (M), Upper

Chitral recruited thirty three (33) per:ion against the Qqsts of class IV, including three (3) e

drivers. Mr. Hidayat-ur-Rehmdn, MPA PK-01 lodged written compiaint against the alieged
irregularities and violation of rules/ policy during the recruitment process by the accused

officer (Annex-A).

2. Mr. Uzair Alin Additienal Director (BS-19), Directorate of Elementary and -

Secondary Educanon Khyber Pakhtunkhwa was assigned a fact-ﬁndmg mqmry into the
matter. [n the light of the report of the fact- ﬁndmg inquiry, Mr. Zulﬁqar-Ul -Mulk , Education
Officer (M), Upper Chitral was issued charge sheets/ statement of allegatlons by the
‘Co'npetent Authonry which were accordmgly served upon "him. An inquiry comnnittcc

eompnsmg of Muhammad Ali shah, Secretary Housing (P PCS-EG BS 20) and M. Saif Ur
Rehman, Principal (BS-20), GHSS No 1 Nowshera (‘émtt was constituted to formally inquire .
into the matter and submit its report within 30 days (Annex-B). Mr Mushtdq Ahmed, Deputy

b

}f\
§
.

Director (M) Directorate of Elementary and Secoudary hducatlon Khvbex I’akhtunl(hwa was '

‘ assxgned the duties of the departmental representative in the instant inquiry to facﬂuate the

"~ proceedings of the inquiry by the inquiry committee (Annex-C).

Proceedi-ngs

3 . "Ihe accused officer was sunmened before %he inquiry committee on 15+ -

2021 (Annex-D) The accused officer appeared before the i inquiry committee and LOOk the
plea that he had not been in receipt of the show cause notice / statement of Allegatlons tlIl that
day. Depaltmental representative produced the record v1de which the same were dlspatched to
the accused on 22-09-2021 (Annex-B). Departmental rcpresentatlve was dlrected to ensure

that the same are.served upon the accused on the same day i.e. on 15-11-2021. Along with the °

statement of allegations/ charge sheet,  questionnaire, duly signed and 'acknowledged by the |
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'. heanng (Annex-E)

‘cross examined accordingly.

3 dndmgs of the mqulry committee are recorded as under: -

accused, was alco qerved upon him for submisswn of replies thereto on the next date of -

1

4. e Next date of healmg was' ﬁxed as 23 11 2021 (Annex-F) The accuced ofﬁcer
‘ submmed the para wise reply to the charge sheet/ Qt'lte'nent of allegatlons (Annex-G) Healso

. .»ubmltted question wise repl-es 10 the quesnormmre aewed upon him on the prevmus date of

heanng (Annex-H)

5. © After the receipt of replies of accused ‘officer/ ofﬁclals and perusal of the

record provided by the admm»strauve depanmentf departmcmal repxesentatwe the accused

was given the chance i elanty the 'hmg; consolxdate the replles submntted by. hlm aqd was
' o :

6. The detailed inquiry proceedinus against the officer, including his replies and -

L] p
! 4

~ Allegations ¢ against | Mr. Zuiﬁqar-Ul-Mulk, District Educatwn officer (M), Upper Chltral

(BPS-19).

7. - Statement of allegatxons contammg tour (04) charges, already served upon the

accused officer are reproduced below and discussed charge wise along with the reply of the -

accused and findings of the inquiry commi_ttee:

Charge (l) During the meeting of DSC heid on 14.05. 2020 under his chairmanship in his -

office for recruitment to the post of Class-1V, 30 out of 334 total anuhcams from the domicile '

holder of Upper (,hmal were unammouslv recommended by the DSC mcludmg 7 under 25% '

Employees sons’ quota However, 23 vacam:les going to the share of dlsable as well ass--

minority candidates were also filled from amongst the candldates of open seats/ ment

Reply and Findings

: a : i : :
: .8. : _ Mr. Zulﬁqar Ul Mulk stated that it is true that 30 candldates forclas&l\( ;\wege\,

recommended by DSC for appomtmem against class-[V posts durmg its meetmg held on 14-

- 05-2020. While j‘JStlfme his position against the alle gatmn he stated that 25% of the seats - |

~were filled on merit against retired employees’ sons quota luSCl‘VBd for them. Hefurther stated

i
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- that owmg o less than q0 seats aud owmg 10 recruxtment of drsable persons in 2019 . B

throughout the provmce as per dtrecuons of August Supreme Court no one was recr.uted

agamst the reserved quota of 2% for Spemal persons. As far as exclusion of mmonttes agamst o

5% quota 1eserved for them is concerned he replted that no’ one apphed agamst the sarne. -

9. - TAsper calculauons made in. presence of accused officer, agamst 30 persons
recruited as ClaSs 1V, the proportion ‘of specral persons, mmor 1t1es and women comes to 0 6%,
1 5% and 3% respectwelv As per rules, he was supposed to récruit one spec:al person,e at least\{

one. person agamst rnmonty qL.ota and three- persons agalnst female quota. Itis pertlnent to

_ mention “over here that women quota is not observed on male side in toe Ldueatlon

Department owing to exclusion of males’ during recrultrnent on- female side. But as tlge o
accused had recruued one female also on the plea that he was observing 10% quota for
female, so female quotas observance has been drscussed to eiaborate the pomt made in

proceedmg paras.

| 10 o Through cross- examination and after the perusal of record, it transpires that the
accused was'just going through all the formalities with a pre-cletermmed mind. Whereas 15 :
days minimum resporise time is requued 10 respond 10 an advertrsement the accused ﬂoated '
advertlsement on 25-04-2020 menttomng therein the last date of subrmssron of apphcatrons as
30-04- 2020. To this indecent haste.’ the accused replied that they had dlspatched the

advemsement at an early date but it got delayed ‘while being pubhshed ‘When he was

' conﬁonted that he could have rectified this mistake of shortened response time by extendrng

the closing date through two (2) subsequent comgenda wliich he 1ssued he was not able to'

justify his inaction.

11 L Whlle respondmg to the allegation of not recru1t1ng any one against reserved B

. seat for special persons, he replied that 2% quota for specral persons has been 1mplemented in -

2019 as.per August Supreme Court Judgrnent He seemed to be ignorant of the fact that this-
quota is calculated against all the employable seats and needs to be observed in all future
_recruitments also. Regardmg the absence of recruttment against mmonty quota, he replied that :
0 one ‘applied against minority quota He went 10 the extent that as per his knowledge, no -

minorities exist in Upper Chitral..
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12. The comrmttee found cut that blgge* xosue m the rnatter was encmeenng the
advemsement response time, not mennomng numbel of posts and absence of quota agamst

various seats to meet his preset targets/ goal ana facie, the advertlsement asked. for

‘ recrultment agamst open merit without mentmmng the number of posts Number of seats -

allocated agamst special persons mmouues or female was not mentloncd in the

‘advemsement No one apphed against mmonnes quota because advertisement never asked for

it. So the plea of the accused that mmormes did not apply can also be mterpreted that”

" minorities did not apply because they were never invited to apply. - e

13, ~ Similarly, the accused wanted to cxtend his kmdness to a wxdow ~Intérestingly, .

he rerruited a female applicant on the male. side. He was asked thlough questloner to quote a
'rsmgle exampie from the entite provmce where a female candidate had been recru'ted on male
" side to which he replied in writing that no such example or precedence exists endorse his
o actlon He took the plea that in APT Rules, women have been given 10% share in quota, that’s
- why he recxuned one female. Had the advcrtlsement mentloned/ asked for 3 seat': (10%)

against female quota out of total 30 seats, in an area like Chltral the response of females had

been astoundmg Because he did not mention even female quota, he cannot be absolved of

L

recruiting a female on male side in fotal chsregard to the precedence/ set policy of thc :

education department.

14, . - In the advertisement for the posts quahﬁcauon/ age hrmt requlred 1s i ! total

‘\0

violation of service rules. Bemg a backward dlstrlct age limit for Upper Chitral i is 43 Years
' (40 years general requlrement and- 3 years dutomatlc relaxation for backward districts)

whereas educational requirement for the class IV posts is literate. The first advertisement sets

the age limit as 18-35 years followed by comge"\dum mentlomng 40 years as age lumt

Slmllarly,mam advertisement asks for middle pass applicants for the class I\Y posts followed
* by a corrigendum mentioning that middle pass will be given priority whereas service rules are

" ciear that thresh hold qualification is literate.

150 Even at the siage of interviews, 2 novice pracnce was adopted instead of

{ssuing interviews via call letters, people were contacted on telephones Such a subjective and

N '-'_.

novice procedure of intimating the applicants’ about mt,ervncws smacks of collusmn and -

partia'l'ity, to say the least. -

S Page 4 of 7




o=

“‘3

16 o The whole process from first, ad\ erusement ttll second comgendum ts in total

d1sregard to APT rules and service rules, The advettleement barred mmontles spemal persons .-

and females to apply for the jobs by not mentioning their quote/ share and: by advettlsmg that

“proof was found for appomtment against class [V post.

sgats w1ll be nlled through open merit. Intervxew call letters wete never issued supp’lementmg‘

the assumptlon that only pte dete1m1ned candtdates were called for so-called interview 'and

selected.

Keepmg in . view the above, charge number, (i) is fully proved‘ egainst Mr.

‘,Zulﬁqal -Ul-Mulk, Dlstrlct Educatton Officer (M), Upper Chitral,

17. Charge (ii) “During the meetmo it was clalmed that there was i applieant 'requesting‘

for appointment against 100% deceased son’s quota, howevcr 0 vacancy was left for tuture

appointment under this quota

To thts charge, the officer responded that no apphcatlon with documentary o

18. Perusal of record and response to the quest10ne1 served ‘upon the accused estabhshes that.".:

establish that no applicant was available to be posted against 100% deceased sons’ quota. The

set plaCtICC/ procedure was again avoided and indecent haste-was observed in presummg that

" no certificate from the. ﬁeid officerss ADEO/ SDEOs was sought/ furnished/. dtscussed to

no one apphed for the -said quota without’ any feedback/ ccrtlﬂcatlon ftom the concemed

ofﬁces A

Keepmg in view the above, charge number (tt) 1s fully proved agamst Mr. -
' Zulfiqa:-Ui Mulk, District Education Officer (M), Upper Chltral

19 C harge (iii) “One 1ecommendanon for appomtment at § NO. 33 in the merit llst'

was made against an expected vacancy with no legal justlﬁcatton

-

To this ehmge the accused ofﬁcer rephed that the said post was gomg to be

vacated on 30-06-2020. He added that as ‘these were the first appomtment since notification of _

‘Upper Chitral as new district in July 2019 s0 the DSC recommended for appointment-against

the post after the retirement. of mcumbent in the. best interest of pubhc service and smooth .
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service dehvery because appomtment of . class v 13 an extremely dlfﬁcult and cruclal

. assxgnment 0. perfonn

When confro'ltcd with the quesuon xhat whether rules/ regulanons exist whjch_ |
authonze the recrultment of a person in anticipation of VaCdnC}’ 0 “the post, he cou]d not
| produce any authorization. The on]y defense whlch he could offer for this action is that as the
. : vacancy was about to be vacated on 30-06-2020, so DSC made recruitment on the post on .14

052020, s

~On the basis of answer glven non- prcvn,non of any- rules/ regulanons to ]ustlfy
E appomtment against vacant post and on the basis of 1ecord the committee. wants to dllate
upon the mess created by the accused officer by not followmg the prevalent f()lTl'ldt!Ol

1 ® “~
advertlsement The departmental représentative and the accused officer were of the opinion” {:

that there is' no legal bar on mentioning the number of vacancies and quotas. in the

advcrnsement that’s why the accused did not mentlon number of vacancies/ quotas

‘ By not mennomng thc exact number of posts he-got the dlscretlon to add not

only one post rather two posts which were not there at all. Even the accused while replymg

t0 show cause notice/ charge sheet did not know how many seats were vacant agamst which @}«‘ 1
recruitments were made. He has glven in black and whnte that it was 30. It was never 30. ﬁb |
They were 28 in number. During the course of proceedings of recrultment he selected an
incumbent Class IV against the seat of dnver By domg S0, the number of class IV seats
available at the tlme of recuutment became 29. Then he made a futunsnc appomtment

. -agamst a-post due to-be vacated in coming June and thereby took the number to 30 whereas -
the actual number of available seats at the time of advertlsernent were 28. If we add the three.
posts of drivers in it, the final count comes to 31 and not 33. So he recruited 2 persons not 1

\

- without a clear vacancy.
Keeping in view the above, charge number (m) is fully proved agamst 'V[r.

Zulﬁqar-Ul-Mulk, District Educatlon Ofﬁcer (M), Upperr Chitral.

t

Charge (iv) “Instead of a single nctiﬁcation,'every new recruit was issued separate

* appointment order/ notification”.

Page 60f7 '




iwplvmb 19, ﬂlib uhurg.c. LhL uu.u\ul uulc\.r luhi lllu there it 1o uutumd

o oceddiivg For issuing upyamtrmm ardcr lhrnugh & umflcd nulmcwtleu. e turih»r hudi up m~
»--uncms by ;t.mng, that rmmmlly tm\uwuwful cdnmdatcs chullduge ;h» nutmuuun o Ty

um\mm nent mvm« tu ol reugon. 01' the ulh‘.r <1nd lhe whole process lht.n hang,s in h[‘(}hu Iu

order tr mutd such u\'cmualtty iprocess/ \!mteo* of single order per c'mdld.;.tc nad bec.n

4 s

Jdople\l

¢ . o +
v .

Depar uuc,umi mpu.;&.nlauv; was lso asived .ﬂmul preagice: ot any difﬁh[lOﬂSf

.mwncc 01 mtllwd pwcc-iurc fur muanw ol Jppuh\lmu!t ord\.t in the: nonﬁcd fornv or -

: olhmmw but- the dcpmtmenu.l upruscmanve alsc »ould nut provc uny uonncci/ Sﬂ

’

p;e edence in t}uswnlul

.

. .

,‘,

- By not mumb consohd'ateq apy mwtmmt arders, hc' fas mfnm.e.i uoon lhe

transpareney of peeruitir

nt &mﬂ\f u.uuznwnl aisa eontainy 23%9 gaow for sons!

4 ulifh

of resired un,;lu)qcs Tm; .151 5 .dw..w.s Lcuk)usly gunrded by all th. qpphmmb \\amm, m bc e

on.mnudatui e the suld quum B) 201 fusting, 6 <

violated une fimal cmee by lhc upphc,‘.nt under tite retirce

asolidated uier tin. .u.umd h

¢S quuti tn ensire tha lhulrw tmm. -

:151 has r;nt; apen \mlulcd»a., l.'l\. Tutal orders Ry nat a.mru S0, hg nt.» fu.nhel cmbronisd {hu e

mspmnw of e recrninent ecess,

l\ctpmg, Hoview lllc .lbou. charge auimiie @

"Aull'q.n Ul-Mull, UlafllCl Educaiion Uhiu 03

\uluum.\i "!C:x\L

Leh

{This in-.;uir}- repatt Lonsists ol s¢

“wral).

~ Muhimimad Al Shah (PCS-EG-BS-20)

: 'Sc‘crctar_v, Iim;@in’g-l)i:pil{"l‘méul, :
- Khyber Pajchtunihyva, Peshawar

RN RTHEN

.

T

‘

) i partisily- proved, against. M.

TR RS
ORISR U F i § P

LooP W wieNlies 1 2L 2

o . Naif Ul';l{t!za!.lﬁ B -
’ o l’uuup’tl (B\-?O) ’
GLISS NO 1, Nuxgsl}u R meit

Page 20{7 -

o




N

. L : Replying‘ to this charge, the elccused_ officer told that there is

“order to avoid such eventually, process/ strategy of single order -per

- Copy

no notified procedure for issuing appointﬁleﬁtoréler through a unified

notification. He further built up his argumentsf’ by stating that normally

' unsuceeSSful candidates challenge the’rl’otification /appointment owing to

one reason or the other and the whole process then hangs in limbo. In

candldate had been adopted.

' Departmental representative was also asked about presence of

“.any direction /issuance of notified procedure for issuance of appointment

order in the notified form or otherwise but the departmen'tel representative .

also could not prove any notified / set preee&ence’iﬁ this conteXt.

‘By not issuing consolldated appomtment order, he has

_ 1nfr1nged upon the transparency of recrultment Class IV recruitment also

contains 25% quota for sons/ daughters of retired employees. This list is

' alwaysjealou_sly guarded‘by éll the applicants waiting to be accommodated - |

under the said quota. By not issuing a cons_olid'ated order, the accused has .

violated one final chance by the applicant under the'lretiree’s Quota' to
ensure that their \;vajt_ing‘ list has not been violated in the final orders. By

- not doing so, he has further embroiled the transparency of the recruitment

process. o . . ‘ S N

t

Keeping in view the above, charge number (IV) is partially

. agamst Mr. Zulfiqar-Ul Mulk, Dlstnct Education Officer (M) Upper
. Chltral

Submitted please.

’(Th1s inquiry reported cons1sts of seven (7) pages of report and " eight

annexures i.e 20, pages in total) , !

Muhammad Ali Shah (PCS-EG-BS-20) . .  Saif Ur Rehman
Secretary Housing Department, Principal (BS-20)

' Khyber Pakhtunkhwa, Peshawar - . GHSS No. 1 Nowshera Cantt
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1993 SCMR 1490

[Supreme Fang e of Pakistan]

.

Present: Aimal Mian, Sajjad Ali'Shan ang Saleem Akhtar, )
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N X . : - " ‘. ; r
" THE GENERAL MANAGER, KARACH] TEI.ECONHVII,'NICI\HON REGION, KARACHI  ang

Anothe r--Re<pondents
Civil Appeal No. 149-k of 1991, decided on 315t March, j403

{On appeat from the judgment of ti*.e. Federal S'ervic.e Tribunal, 'slamabad dateq 13-1.199]
Passed in Appeal No.56(K) of 1987). ‘ ~

.

. Government Servants (Efficfency and Discipling) Rules, 1973...

‘
'

A i

~Rr. 6, 5 & ‘4-~»Ivlisconduct---Compu'!sory retirémec'rt---f{n.quiry against _Government_
sérvant~--Procedi:rej--Enquiry proceedings were conducteq by way of questionnaire withcut
examination of witnesses ' stpport of charge or defence---Sych enquiry proceedings being not
consistent with requirements of R 6, Government'Servarits (Efficiency an Discipline) Rules,
1973 was not sustainable’ v : ' : . o~ e '
iz

o

. S LY S
In G;)vernmenlt Servants (Effi.cieracy and Discipline) Rules, 1973.. "misconduct” s defined. ﬁfflé"é e
contemplates minor and major penalties.bC‘ompulsory reti‘:j'ernént is included in major penaities ‘
Rufe 5 &€mpowers authorised officer to direct enquiry ag%inst Government servant through an
Enquiry Officer of anuir\,fCornmittee or if he is satisfied, may order that there would be no
enquiry in the interé:;l‘ of security of tr;e country, If it is aecided that.there should be enquiry
either by Enquiry Officer or. F.‘n\quiry. Committee then procedure laid down in Rule 6 is © ‘e
fo”ow‘ed and the requirements' enumerate therein are that ctharge shali pe frémed and
Government, servant proceeded against would be aflowed to'mp!y to the charge after‘whi{:l*.
epporiunity Lo the affected Goevernment servant to Crossexaring the witnesses and he can also
Proguce witnesses in his defence. n the present case this prucr-:éfure as such was not followeg in
letter and spirit ang witnesses wore Not examined in SUpport of the charge. It was néceslsary for
that reascn that uit‘ir;wrely major penalty has been imposed upon the civil servant. The manrier

in which enquiry proceedings wero conducted by way of questionnaire without exarminatinr: nf
witnesses jd suppert of charge or dofonon o L o - :’ b .
: o - I ETEE N !\ h
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requirements of Rule 6 of the above mentioned Rules. Before the Service Tr|bunal in written
gbjections fited on behaif of Department order of computsory retirement ha: been defended on
other unconnected grounds that civil servant was 'neffu fent and unwilling wmker tn the
_ enquiry report no comment was made upon’ plea of civil servant that his immediate superior
officer recommended that he was overburcened with his own work and shoufd not be gnven _
“additional work. Order of compulsory retirement, theiel‘ore was not Jmtamabie as enquiry was
not held in accordance with nrocedme i2id down in Rule 6 of Government Servants {Efficiency. o
and Discipline) Rules, 1973. Judgment of Service Tribuna! and order of compulsory retirement of
civil servant was set aside with the directicn that he he reinstated with.back henefits. Order of
' compulsory retirement of civil servant having been set aside on the ground that enquiry was not .
held as required under the Rulea, it was open to Department to take action against h|m on that- '
ground but strictly according to law and rules. '

Rasheed A, Razvi, Arvncate Q:!pmmﬂ rmnl instrocted by fEA "]mn Abeac atz-on-Record for

Appellant T

M. Umar Qureshi, Advacate Supreme Court instructed by S.M. Abbas, Advocate-on-Record for .-~
Respondents. .

Nate of hearing: 31st March, 1992.
JUIDGMENT . - . /-

‘*AJJAD ALl SHAH J---n this appeal with leave is challenged Judgment dated 13-1- 1991 ‘of the
Federal Service Tribunal, Isiamabad, wherehy service appeal -of the appeltant is disrmssed on the
ground that it has no merit. o , .

2. Briefly stated the relevant facts giving rise'to this appezl are that appellant was serving as
Lower Selection Grade Clerk (BPS-9) posted as Head Clerk Pnone Branch Karachi, when on
7-7-1986 he received order from Director, Telephones-Ii giving him addltlonal work of "M:mster '
communication cases". Assistant Director, Phones- t1, who was immediate supenor ofﬁcer of
.appellant forwarded a note recommending that appeliant chould be spared as he was already
loaded with heavy work on account of shortage of staff and for that reason additional waork may
. be assigned to some other Mead Clerk. On’ the following day appellant was suspended and on
20-7-1986 he was served with charge-sheet on the ground that he had disobeyed ‘the order of
superior officer which amounted to misconduct. Appellant submitted his defence denying
allegations. Mr. Zahiruddin Siddiqui, A.D, Engmeermg Il proceeded to examine appellant by
' duectmg him to answer questionnaire which was done After formal personal hearing, order of
comoulsory retirement of appeliant from G0vernrner.t service was passed on 18-11- 198b '
According ‘to the appellant, he had put in 28 years of service. He filed oepartmental appeal
which was dismissed after whuh he fited service anpeai before the Tribunal whlch,ls also

. AT '
dismissed as stated above ' o . < f’ < 7 /f .
. % /;";’_'.’,// I o s
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3 We have hearr:l learned counsel for both the parties. It appears from the :mpugned judgment
of Service Tribunalthat charge apgainst the ‘1ppelhnt is rhat he disobeyed o!’hce order passed on

O




' . . ~
7-7- 1986 directing him to lock after "Minister communications cases" in addition to his own

duties, which he refused. It is submitted on behalf of the appellant that he did not refuse or
dl.,obey the order but apprised his own immediate superior officer about the order and the

officer A.D. Phones-l! agreed and recommended in writing that appeflant was already
overloaded with heavy work in his normal duties, which he had been performing in the face of
shortage of suitable ataff, hence additional wark should be assigned to sorme other Head Clerk.

4. We have noted' in the record that order assigning additional duty was passed on 7-7-1986
and on the same day appellant forwarded a note in.writing to A.D. Phones-li, who on the same
day added his own note in hand in the margin agreeing with appellant and recommending that
he should be spared. There is also another note of the sorne officer i.e. A.0. Phones-i made on
the, foltowmg day directing appellant to clear all the files on his table and then start attending to
additional work as well. It, therefore, appears that Inbetween these two notes this officer was

called and persuaded to change his mind and not recommend that appellént should be spared

fror aclditional duty.

S. On 8°7-1986 appellant was-suspe'r'rded and-on 20-7-1986 he was charge-sheeted and required
to show cause within 7 days as to why penalty of dismissal from service as specified in
Government Servants '(Efficiency and Discipline) Rules, 1973 should not be imposed upon him
cn the ground of misconduct. Mr. Zahiruddin Siddigui A.D. Engineering-It was appointed as
Enquiry Officer. On 3-8-1986 appetlant filed written reply to charge-sheet in which allegation
levelled against him was denied. Appellant asked for change of Enquiry Officer but his request

was declmed in the enquiry no witness was exammed ancf as it appears from the enquiry report
dated 26-8-1986, four allegations were noted from which one related to refusal to do additional
work and the other three with regard to the objections raised by the appellant himself. it further
appears that appellant was cross-examined on these points and his defence in writing was
considered and in ane short paragraph conclusion is noted that charge of misconduct stands
justified. vide order dated 18-i1-1986, authorised officer, who is Assistant General Manager-|,

Karachi, Telecommunication Region, Karachi, retired appellant compulsorily from Government :

service with effect from 17-11-1986 with all admissible benefits treating period of suspension as
leave admissible. ' 1

6. In Government Servants (Effruency and Drscaplme) Rules 1973, "misconduct” is defined. Rule 4
contempflate minor and major penalties. Compulsory retirement is included in major penalties.

Rule 5 empowers authorised officer to direct enquiry against Government servant through an
Enguiry Officer or Enquiry Committee or if he is se‘;tisfie:d, may .'order that there would be no

' enquiry in the interest of security of the counts iffit is decided that there should be enquiry
either by Enquiry Officer or Enquiry Committee then procedure laid down in Rule 6 is to be
followed end the requirements enumerated therein are that charge shall be framed and

evidence is to be recorded by examining wrtnesses in support of the chalge allowmg
opportunity to the affected Government servant crpss e<amme the witnesses and he can also
produce witnesses in his detence. It appears that in the instant case this procedure as such was
not followed in letter and spirit and witnesses were not examined in Support of the charge. It
was necessary for that reason that ultimately méjor penalty has been imposed upch the
appellant. The manner in which enquiry p'OCeedmgs were conducted by way of questionnaire

without exarnination of witnesses in support of chafrgc or defence cannot be approved as it is
not consistent with requirements of Rule 6 of the abovementionad Rules. Before the Sarvice

factual position with regard to his own load of work and on that note his rrnmediate superior

Government servant proceeded against would be allowed to reply to the chargq aftelr whrch
N
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has been defended on other unconnected

- worker in the enquiry report no comment is'made upon plea of. appellant that

Tnbunal is written objections ftled on beh alf of respondems order of compulsory'ret_irement
grounds that appellant was inefficient

and unwilling
his immediate

pﬂnor officer recommender that appeliant was gverburdened with his own work and shoyld

not be

that order of compulsory cetirement is not sustainable as enqunry was not held in

given additional work. For the facts and reasens mentioned above, we aré of the view

accordance.

with procedure laid down in Rule 6 of bovernment Servants (Effu:lency and Discipline) Rules,

1973. We therefore, set aside 1mpugned Judgment

retlrement of appellant and direct that he-be relnftated .
on the ground that enquiry was not heldas. =~

down-order of compulsory retlrement of appellant

of Service Trlbunal and order of compulsory
with back beneflts Sirice we are striking

required. under the rules, it. is open to the reapondents 10 take action agalnst appeliant on that .

ground but strictly accordnng to law and rules.

‘Appeal is allowed.

M.BA./J-99/S ;
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Appeal allowed.
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. I
GO\/ERNMENT OF KHYBER PAKHTUNKHWA ML ’> |

ELEMENT‘&RY ‘AND bE"O’\IDARY EDUCATLON DEPARTMENT -
Block “AT Cpposite MPA's Hostel, Civil Secretauat Peshawar

Phone No. 091 91:’"583

________4_————"—‘—'._-

;____..-.——-——‘—"’__—_ﬁ—-—- I

“No. SO(SM)E&SEDI4 -19/2021/nquiry
Dated Peghawar the February 28th 2022

' MT. Zuiﬁqar-ul -Mulk (Ex-DEO (Male) Chrtral Upper
Now District Educatron Officer (Male)

Mardan. .

- Subject: . $HOW CAUSE NOTICE

. | am directed to refer to the subject cited -above ar}d to enclose
herewith a copy of Show Cause Notice wherein the Chief Nhnrster Khyber
Pakhtunkhwa has tentatnveiy decided to impese a major penalty of Removal from
Service” upon you under Ruie-4(b) of the Khyber Pakhtunkhwa Government :
Servants (Efficiency & DlSClphne,).Rules, 2011 in connectron wnth the charges

levelled against you.

- 2- You are, therefore drrected to furnish reply to the Show Cadse Notice-
as to why the aforesard penalty,should not be lmposed upon yau and also intimate

| whether you desrre(. to be heard in person..

3- Your reply to the Show Cause Notlce should reach thls Department
- within seven (07) days of delivery of this |etter farhng which ex- parte action shall be

" taken against you.

Encls: As above . o - | | B
| . o V "
: (JUNAIDSHAH)

'SECTION OFFICER (Management Cadre) o

CC to the: -

1. Drrec’ror E&SE Khyber Pakhtunkhwa
- 2. District Education Officer (Male) Chitrai Upper Wlﬂ" ttre‘directron to delwer !
the Show Cause Notice 0 the officer concerned.
3. PS to Secretary, E&SE Departmen* Khyber Pakhtunkhwa ’




- impose upon you the penalty of

SHO W CAUSE NOTICE

I, Mahmood Khan, Chief Minister Khyber ‘Pakhtunkhwa, as c,ompetcnt authority, under

follows - .'

.9

W That consequent upon the complctioﬁ' of inquiry conducted against you by the

inquiry- committee for which you. presented your written defense before the -

© inquiry Committee‘ and

- (i) On going through the fmdmgs and récommendations of the inquiry commlttee
' the matenal on record and other connected papers mcludma your defense before
_ _the mqunry comm;ttee - A .

[-am satisfied that you have committed the followmg acts/omlsswn spec ﬁed in

rule-3 (a) of the said rules ' - : o ll

| [

Inefﬁuency & Mlsconduct

. the Khyber Pdkhtunkhwa Government Servants (Efficiency & Dlsmphne) Rules, 2011, do o
«'hereby serve you Mr Zulﬁqar Ul Muik, Ex-DhO (M) Chmal now DEO- (M) Mardan as'

2. . As result; thereof, I, as competent authority, have tentatwely dec:ded o

'

under Role-4 of the said rulos.

3,0 ~ You are, thereof, required to show cause as 1o why the aforesaid penalty should ~

not. bc 1mposed upon you and also mtxmate whether you dcsnrc to be heard in person.

4. If no reply to this notice'is recenved within seven days or not more than fifteen

N

days of its delivery, it shall be presumed that you have.no deferise to put in and in that case an -

ex-parte action shall be taken against you.

"

3. A copy of findings of the inquiry committee is enclosed.

(MAHMOOD KHAN) '
CI-IIEF MINISTER KHYBER PAKHT UNKHWA
COMPETENT AUTHORITY

Mr. Zulfigar Ul Mulk, Ex-DEQ (‘vI) Chltral now DEQ (M) Mar dan ' S
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(MALE) MARDAN.

The Chicf Ministet Khyber Pakhitunkiiwa-

‘Competent Authority. .- .
Subject:  Reply of the Show cause Notice NOTSO (SM) E&SED/4LS. o
" [nquiry Dated Peshawar the February 28", 2022

1. That I was Ex-DEO{(M) Chitra\-Uppef'and»presér.ltl'y_ working as DEO M)
‘Mardan, 1 always perfonm my duty to the b,est:o‘f’fr‘_xy abilities, sincerely,
honestly and faitnfully:and never give any cause ofzpqmplaint {o my seniors
during the service my conduct, and . performance has always been
 appreciated by my concerned high ups and piblic.is at large: §
2. That I’ have been charged four(04) allegations, which is baseless, against
" facts and laws, that one of Mr. Hadayat Ur Rahman MPA PK 01 Complaint
against the. iregularities, violations of rules,; and policy during the
recruitment process of class-TV and drivers. This complaint is on the hasis
of malafide, baseless, illegal, and it is-settie law that any act/complaint
which is based on malafide, illegal cannot sustairied af any cost. . '
. That there is no specification in the rules thatthe quotas and numbers of the
. post are must be mentioned: in the Advertisement, becapise every quotas has
been already.mentioned in the rules and poligies and the public i3 already

interested for the class-1V appointment]and"ihef'cemi):elc'm authority cannot
make appointment in such like one, or without applied for the post.

© 4, That there is n0 single example from the entire’ province where female
carididate was recruit but 1 have appoint‘ed-:%;ﬂs:"pe_r,-frmes and law, which is

appreciable act of mine because Islam is teaching, us to give the women

their rights in the good faith. SR
© 5. That the DSC (Dcp‘argmé_ntal _‘Select‘ib{x Corimittee) -Minutes, all
requirements of class-TV, recruitment has been fully discussed i-€ quotas,

age, qualification, €c; and to look out every angle of law, rules and policy,
as well as also discussed/consulted with the present Government MPAs, but
the . class-iv have appointed strictly according to law and rules. :
(Letters of MPA and all related Documents, Inquiry arc as attached)
6. As per rules the competent authority can appoint-or.add 10 the number of

the posts in the DSC megting because the competent authority is the
appointing  authorify. within time: framework of tules and law. 1 have
appointed class-iv.as per the instrucrion/giide line which is issued by the
ChicfMinister: of KPK nd 1 have followed the/incthodofogy of Chief
Minister of KPK ' whicl is availatle in the ESTA CODE page No.48. and
there is not mentioned the number- of posts and quotas are must be
© published in the daily newspaper. SR
7. That the inquiry officers Namely Mr. Muhammad Ali Shah (PCS EG BS-
20) Secretary Housing Department & Mr. Saif-Ur- Rehman principal (BS-
20) GHSS No.! Nowshera Cantt: with Malafide qntentions by concealing
the real facts marked in- the enquiry, the. view of the inquiry officers total
 baseless, with out cogent evidence and against the faw. :
8. 1 have appeared before the inquiry officess and fully explained my real
positions regarding the appointments of the’ class: yas per mentioned the
Chief Minister Letter, which is dvailable in the ESTA CODE _page, No. 48.

DISTRICT EDUCATION OFFICER @

sware of it. The minority has not applied for".'thc';.:poéil or they have not

Auit X,
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9, That | have produced concrete and ‘dogcnt;:';cvid'érgic;‘ on ‘the shape of

appointments Orders and DSC minutes but | have targeted and the members
of DSC are exempted froms the Inouizy, - therefore 1 have denied -all
allegations against me, because [ have falsely. implicated in the instant case
due to malafide political influences. No ioia of cvidence wes zvaileble 10
" show as to how 1 have done ‘.rregu[arities'duriugmy appointmenis and wWho
- were the beneficiary. The. recommendafion of the femnoval from service in
an arbitracy and wiimsical mannet which was 2:classic cxemple of'abusing
on law and misuse of authority. L '

10. That the Inquiry Officers-have nlot. fuiﬁ.ligd thcrcqmrements of the inquiry.

i- The Inquiry Officers have not recorded gvidence of the witness On Qath. . -
. The Inquiry Officer “have not rightly " examined the ‘DSC &
" Appointments. s ' o L
iii- [ have not given opportunity 10 produced witness for my defence and
the DSC members are il my wilnesses. - T
iv- The class-v appointments is the whole,K_EK.‘ibsspcd. But I have targeted
with malafide intention by the Tnquiry Officers. The purpose of inquiry is
not to punish the Civil Servant and ignored the iistake of the Civil Servant.
(1983 PLC-CS-1283). o - C
11. The punishment in this minor act is illégal-and blatant violation of rules and
law laid down by the Honorable Coutts, ‘and the. entire excrcises was

conducted a dubious with malafide intention.” - i

- 2.1t is settle law that no major punishment can be impésed on a Civil Servant

by affording 2 ccasqnable opportunities and. cheéck. the record of the
. devartment. The inquiry officers did not ¢are: to follow the statuay law laid
- down by the Honorzble SuprerthoUrt of Pekisten. And the rem;loval from
sepvice i OWn wish of the inquiry gfﬂqqs,"whil‘e there is,nothing available
on record which is produced as evidence, nor any. wiliesses s per CcrC.
13. | was not guilty of charges and al! pleas-has {aken py.me as per tules. And
the Inquiry Comimittce Has-acted illegally by imposing the punishment of
removal which is too harsh, arbitrary capricious and against law.
14:That 1 bave a civil dispute against {-Chief Secretary of KPK 2-
Commissioner of Malakand ‘Division 3. Deputy Compmissioner Chitral-
Uppér 4- Senior Mermber Board in the honorable “?e?hawar High Court
Peshawar which is ai.lowc"d along with sost ini favour of me. | have filled

. this-writ petition for the protection and legal.rights-of- Py children. (Copy of -

- writ petition is as attached) : o .
i5. As far as the question of my idvolvement-in the present case that | swear -

that neither involved i this mis-condugt but <ome miscreants tend 10

_involve me in this gaine just to defame.me.” . .
The Compétent;Authority is. requésted 10 ‘?A\erac me).from the
charges. . ' ERY /Y .
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_' - retlrement” upon Mr. Zulfigar ul Mulk, Ex-Distrlct Education Ofﬁcer (Male) Upper Clntral now Dtstnct
Educatton Ofﬁcer (Male) Mardan w1th immediate effect : :

- s Endst ofeveh No & Date

Ne -

T ARG ]‘ERED

GOVERNMENT OF KHYBER PAKHTUNKHW A
ELEMENTARY & SECONDARY EDUCATION
, DEPARTMENT

Dated Peshziwar'the December 1,- 2022

}NOTiFICATION T ‘ - ]

No SO(Inq)ESSED/1- 19/2022/Mr Zuw)figar ul Melk/Ex-DIjO (M) Upper Chitral now DEO (M) Mardan:
WHEREAb Mr. Zu!ﬁqa: ul Mulk, Ex-District Education Officer (Malc ), Upper Chltral now District Education
Ofﬁeer (Male) Mardan was proceeded against under the Khyber Pakhtunkhwa Govt. Servants (Efficiency &

Dnscnplme\ Rules 201 { for the chdrges mentioned in the cha:ge sheet and statement of allegations.

(Male) Upper Chxtral now District Education Officer (‘\Aale) Mardan, for the cha:ges leveled agamst him.

Lu

: 'auild explanation of the. accused has bubmlltt‘d the report..
. |
ol

and ewdence on. record inquity report, explananon of the accused in response td the show cause notice and

. personal hearing granted 1o him by Secretary, Home & Tribal Affairs Department on behalf of the Chief

‘ _' ‘vhmstf'r/ Competent Authonty on21.05.2022 i is of the view that charges against the accused have: been proved.

l"

NOW THEREFORE in exercnse of the powers conferred ‘under. section 14 (ﬁ) of the 1b1d

Rules, the Competent Authomy {Chief Mlmster} is pleased to tmpose major penalty of “Compulsory

\» Y

A . | SECRETARY TO GOVT. OF KHYBER PAKHTUNKHWA
‘ : E&SE DEPARTMENT

1 Copy forwarded to the: ' o

Principal Secretary to Chief Minister, Khyber Pakhtunkhwa, Peshawar.

Accountant General, Khyber Pakhtunkhwa Peshdwar.

Deputy Commissioner, Mardan. -

Director, E&SE Khyber Pakhtunkhwa, Peshawar. -

District Education Officers (Male) Upper Chitral. . ,

District Education Officers (Male) MArdan . . ' o
District Account Officer Mardan. ' ‘
PS to Chief Secretary Khyber Pakhtunkhwa, Peshawar.

. PS to Secretary E&SE Department, Khyber Pa.khtunkhwa Peshawar.
' 10 Section Officer (Management Cadre), E&SE Department. '

- 11. Section Officer (Schoals/ } Male), E&SE Department.

. 12. Incharge EMIS E&SE Department.

‘°9°.‘-‘P"S"'P.‘"!\":'"

Officer (Mdle) Mardan.
14, Office order file.

\
[

i RERTV .

3. Mr. Zulfigar ul Mulk, Ex-District Education Ofﬁcer (Male) Uppcr Chitral now District Educatlon ‘

. ,2; _ AND WHEREAS Muhammad Ali (PCS EG BS-20), Secretary, Housmg Depaﬂment and
Mr Salf ur Rehman, Pnnclpal (8S-201), GHSS No. | Nowshera Cantt were nominated as Inquiry Committee to-
conduct Formal Inquiry- under the ibid Rules, against Mr. Zulﬁqar ul Mulk, Ex-District Educatlon Ofﬁcer .

I AND WHEREAS the Inquiry Committee aﬁer havmg examined the charges, evidence-on record

L AND WHLREAb the Competent Authority (Chief Mlmster) after having consndered the charges -

- ;r;

|




The Worthy Chief Minister,

‘ ' . . ;/N\ /él
Khyber Pakhtunkhwa, Peshawar. o . M @!.

THROUGH PROPER CHANNEL

SUBJECT: REVIEW /APPEAL AGAINST THE MAJOR PENALTY {(COMPULSORY RETIREMENT)

IMPOSED UPON_THE APPELLANT BY THE COMPETENY AUTHORITY VIDE
NOTIFICATION NO. SO{PE)15-1/GEN-MISC/ENQUIRY/ZULFIQAR-UL-MULK-DEO
CHIRTAL UPPER/2021 DATED: 01/12/2022 WHICH IS AGAINST-LAW FACT AND
INEFFECTIVE UPON THE RIGHTS OF THE APPELLANT AND THE SAID iIMPUGNED
NOTIFICATION DATED: 01/12/2022 1S LIABLE TO BE SET ASIDE AND THE APPELLANT
BE REINSTATED INTO SERVICE WITH ENTIRE BACK BENEFITS

Respectfully Sheweth,

- 10.

11.

The appellant humbly submitted as under:

That the appellant namely Zulfigar-Ul-Mulk after joining the education department in
October 1989 and after spotless serving for almost 33 long years, was posted as Ex-DEO
(M) Chitral Upper and presently DEO(M) Mardan.

That the appellant performed his duties in Office of the District Education Office (M) Chitral
Upper as well as in Mardan till 01/12/2022 to the entire satisfaction of his superiors, and
that the entire service record of the appellant is impeccable/blameless. )

That namely Mr. Hidayat Ur Rahman MPA PK-1 lodged complaint against the appellant
regarding C-IV Land donors appointments, but the appellant has made appointment
actording to the policy of the recruitment of C-IV appointment as per law/rules/policies
and the judgement of the Supreme Court Of Pakistan (SCIVIR PG-855 1997).

That as per merit list of C-IV appointment all the candidates were appointed on merit

policy as per rules and laws.

That it was to utter shock and dismay when the appellant received charge sheet regardmg
the allegation by the competent authority. .

That the appellant submitted his detailed reply to the charge sheet accordingly before the
enquiry committee within the limit of Iaw with rationale grounds regarding the allegatlons
leveled against the appellant. Factual position is mentioned in his reply.

That the formal enquiry committee has ignored the real facts

That harsh mood was adopted against the appellant by imposing Major Penalty i.e
Compulsory Retirement.

That the appellant being government servant has never approacned the high-ups’ in the
matter concerned. . :

That instead of observing the merit/rules, the enquiry committee showed their biue-eyed

nature, which is totally injustice, biased and needs to be reviewed / set aside as the entiré ™

procedure was mere based on presumptions, assumptions and mis-reading and non-
reading of the actual facts. Hence non sustainable in the eye of faw. o
That the appellant having impeccable service career, made the Districts in Top Position in
District Performance Scorecard (DPS).

_Therefore, it is humbly prayed that in view all of the above-mentioned facts[realmes and

service career of the appellant, the impugned Notification dated 01/12/2022 may kmdly be set

ascde and the appellant may kmdly be re-instated into service w.e.f tp

date of Compulsory

DEG{IVij MARDAN
EX-DEC (M} CHITRAL UPPER
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R ;;’ ‘ GOVERNMENT OF KFHYBER PAKHTUNKHWA
‘é - ! ELEMENTARY & SECONDARY EDUCATION
it DEPARTMENT

Dated Peshawar the January 20%, 2023

) Chitral now DEO (M) Mardan:
WHEREAS -Mr. Zulfiqar ‘ul Mulk, Ex-District Education Officer (Mal!e), Upper Chitral now. District
Education Officer (Male) Mardan was proceeded against under the Khyber pakhtunkhwa Govt.
Servants (Eificiency & Discipline) Rules, 2011 for the charges mentioned in the charge sheet and
statement of éllegations. ‘ ' '

2. AND WHEREAS Muhammad Al (PCS EG BS-20), Secretary, Housing Department and
Mr. Saif ur Rehman, Principal (BS-20), GHSS No. 1, Nowshera Cantt were nominated as Inquiry

b (©

G

Committee to conduct Formal Inquiry under the ibid Rules, against Mr. Zulfigar ul Mulk, Ex-District

Education Officer (Male), Upper Chitral now District Education Officer (Male) Mardan, for the charges
leveled against him, '

3. AND WHEREAS the Inquiry Committee after having exarhined the tharges, evicence

on record and explanation of the accused, has submitted the report.

4 'AND WHEREAS the Competent Authority (Chief Minister) éfter having considered the -

charges and evidence on record, inquiry report, explanation of the accused in response to the show
cause notice and personal hearing granted to him by Secretary, Home & Tribal Affairs Department on
behalf of the Competent Authority on 21.05.2022, is of the view that charges against the accused
have been praved. ' ' . :

5 AND WHEREAS, in exercise of the powers conferred under Section-14 (5) of the ibid

' Ruies, the Competent Authority (Chief Minister), imposed . major penalty of “Compulsory

Retirement” upoh Mr. Zulfigar ulf Mulk, Ex-District Education Officer (Male), Upper Chitral now

~ District Educatidn Officer (Male) Mardan on 01/12/2022.

€.  AND WHEREAS, Mr. Zulfigar ul Mulk, preferred a Departmental appea'i to the Chief
Minister Khyber Pakhtunkhwa (Appellate Authority) against the notii’lcation dated 01-12-2022.

7. NOW THEREFORE, in exercise of powers conferre;i under Rule 17 {i} and (2} (c) of -

Khyber Pakh'tunkh‘wa Government Servants (Efficiency & Disciplin‘la) Rules, 2011, the Chief Minister
Khyber Pakhtunkhwa being reviewing authority is pléased to modify the order dated 01—12-202?. and

reduce the Major penalty of “Compulsory Retirement” into minor penalty of “withholdingof

“two annual increments for two years” imposed upon Mr. Zulfigar ul Mulk, Ex-District Education
_ Officer (Male), Upper Chitral now District Education Officer (Male) Mardan with immediate effect.

' : SECRETARY TO.GOVT, OF KHYBER PAKHTUNKHWA
_ o ' ) E&SE DEPARTMENT .
Endst; of even No, & Date: _ !
Copy forwarded to the: :
Principal Secretary to Chief Minister, Khyber Pakhtunkhwa, Peshawar.
. Accountant General, Khyber Pakhtunkhwa Peshawar.
Deputy Commissioner, Mardan.
Director, EBSE Khyber Pakhtunkhwa, Peshawar.’
District Education Officer (Male) Upper Chitral & Mardan.
District Account Officer, Mardan. ‘
PS to Chief Secretary Khyber Pakhtunkhwa, Peshawar. .
PS to Secretary E&SE Department, Khyber Pakhtunkhwa, Peshawar.
. Section Officer (School/Male), E&SE Department. :
10.Section Officer (Management Cadre), E&SE Department.
11.Incharge EMIS E&SE Department. :
12.Mr.. Zulfigar ul Mulk, Ex-District Education Officer {Male), Upper Chitral now District
Education Officer (Male) Mardan. ]
13.0Office order file. 2 ¢ .
. | £

VNS W N

L
(Bifal Khan)

Section Officer (Inquiries) S,

\'\\\




GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION - fﬂw G

DEPARTMENT
Dated 10" February 2023

RUTIFICATION
NO.SO(MC)E&SED/4- 16/2022!PnstingITransfeQMC Consequent upon the approvai of

the Competent Authonty and subsequent NOC from the Election Commtssaon of
Pakistan, the following posting/ transfer are hereby ordered with immediate effect. in

the best public interest; - : ~
S | Name & Designation From To Remarks
#
1 ! Mr. Zahid Muhammad | DEC ~ (Male) | DEO (Male) | AV.P
" (MC BS-19) Bannu Mardan '
2. Mr. Jaffar Mansoor Awaiting Posting | Additional V.S No3
. Abbasi Director, ,
| (MCBS19) Directorate i
; (DCTE) f
Abbottabad. I
[ 3. Syed Amjad Ali Additional Principal (BS-18) :AV.P
! ’ (TC 8S8-19) Director DCTE | GHSS Salabat !
Abbottabad. : Mansehra "
. 4 Mr Aurangzeb DEO (Male) DEO (Male) Vice S.No 5
' (MC BS-18)) Karak : Lower Kohistan : .
5 Mr Zahoor Khan DEO.(Male) DEQ (Male) Karak Vi Vice S.No.4
. ' (MC BS 19) | Lower Kohistan ;
. 6. Mr. Liaqat Ali { Deputy DEO Dir | DEO Mohmand in | By relieving
- {MC BS-18) | Lower OPS - Abdul Manan

" Deputy Director -
Directorate of
- E&SE of the
Additiona!
- Charge

SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA
E&SE DEPARTMENT

Endst: of even No.8 date:

Copy forwarded for information to the: -

1 Accountant General, Khyber Pakhiunkhwa, Peshawar.

2. Director. E&SE Khyber Pakhtunkhwa, Peshawar.

Director EMIS. E&SE Department with the request to upload the same on the officiai
website of the department.

Section Officer (Schools Male} EQSE Department

Distnct Education Officer (Maie) Concerned

District Accounts Officer Concerned.

P8 to Minister EASE Khyber Pakhtunkhwa

PS to Secretary E&SE Department: Khyber Pakhtunkhwa

Master file e
. ¥
| /\w‘@ B
@ZZ (NASEER ABBAS KHALIL) - .
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8 To
The Worthy Chief Mlmster,
o . Khyber Pakhtunkhwa

SUBJECT Departmental appeal/review.against the
transfer order dated 10/02/2023 passed by
. compeétent authonty/Secretary E&SED
wherein Zahid Muhammad has been
= . posted against 'tllle ‘post  of District
Education Officer (M) Mardan which has
already been occupied by the appellant
vide order dated 20™ January 2023 of the
competent authonty ‘i.e Chief Minister
. KP) which is 111egal dgamst law and facts
- without lawful authority, void ab initio and
liable to be setaside '

Respected Sir, S L - -
‘ Appellant humb}y submits as under:
7.

1. That appellant is a permanent re31dent of District
Nowshera

2 That appellant has performed ‘his duty as DlStI’Cl
Education Officer to the entire satisfaction of his’
superiors and there is no compl.amt agamst the appellant
in the past. :

3. That a complaint dated 0'1'/06/ 020 was lodged against
the appellant by a Member of the Provincial Assermbly
namely Maulana Hidayat ur Rehman on his letter pad.that
the appellant has not cotnplied with his directions for
appointment of .class-IV - amongst the land donors in

Chitral while serving as DlStI‘lt“t Educauon Officer (M)
(‘hltral :

4. That a fact fmdmg report wis given on 16/ 1172020
L wherein "appellant - was 'recommended for a minor
penalty-of Warnmg to be careful for neghgence in futule

That the worthy Chlef Secretary KP in v1olanon of the
recommendation of the fact ﬁndmg Inquiry report dated
16/11/2020 and without asking for another inquiry,
issued, a charge sheet mennc»nmg the same charges
wherein appellant was recommended for warnmg to be -

careful in future as not to repeat such neghgence in
future. -




'® . That inquiry officers were appointed vide 6rder d_at‘ed'
© 22th Septemb’eArZOZI‘.’ ' - S

7. That appellant submitted a detailed reply to the charge
sheet. o ' ‘ o '

8. That the inquiry committee conducted the inghiry in
- question answer form which is against’ the famous
judgment of the Honorable Supreme Court of Pakistan
reported in 1993 SCMR 1440. | ‘

g. That' during disciplinary prbc edings, appéllapt was
posted as District Education Officer (M) Mardan vide
posting order dated 29/11/2021. S

10.. That a show cause notice dated 28/02/2022 was
issued by the worthy Chief Minister wherein a major
penalty of removal from service was proposed.

I1. = That appellant properly replied to the show cause
notice. . - ' : :
'12.  That vide notification/order dated 1% December

2022, the worthy Chief Minister KP imposed major .
. penalty of compulsory retirement upon the appellant.

13.  That appellant filed review petition dated
~~ 03/12/2022 before the competent authority/reviewing -
authority (i.e worthy Chief Minister KP) which is.
dispatched. through TCS wherein the penalty of
compulsory retirement is modified to withholding. of two -
annual increments for two years whereas spééifically
ordering appellant as now District Education Officer (M)
Mardan with immediate with order/notification dated |
"20‘}"]ahuary'2023.v . o B

- 14. That appellant continued his duty "as District
- Education - Officer - (M) Mardan in pursuance of the
order/notification dated 20™ January 2023 passed by the
worthy.  Chief Minister KP. (Copy of . the
- order/notification dated 20" January 2023 is aftached
.. as Annexure A) : , . "
i\ﬂ’,@ ' - |
N éds;' ~_ That to the utter shock and dismay of the appellant,
4 & Fthe Mr Zahid Muhammad has been posted aga*nst_ the
,\} A4 .- post occupied by the appellant from the post of DEO(M)
Ei <7~ Bannu vide order dated 10/02/2(?23 ‘by the Sécretary _
\\4‘3' Education ‘which is against the order dated 20”‘ January
- 2023 of the competent authority (i.e worthy Chief




Minister) wherein appellant " has been declared ' as
District Education Officer (M) Mardan with 1mmed1ate
effect. (Copy of the order dated 10/ 02/2023 is attached

as Annexure B)

16 That posting order dated 10/02/2023 passed by
competent authority/Secretary E&SED regarding postmg .

of Zahid Muhammad from DEO(M) Bannu against the

filled vacancy by the appellant is illegal agamst law and

facts on the followmg grounds

GROUNDS

-A. Because appellant has performed duties to the entire
satisfaction-of his superiors and there is no complaint
against the appellant. L

B Because appellant ‘has served the Department for
more than 33 years to the entire sat1sfact10n of his

superiors and there is no complamt agamst the’

appellant in the past

C.Because it is strange that the worthy Chief Minister

has ordered appellant to be the DEO(M) Mardan in his - |

order dated 20" January 2023.in the. heading of the
order, in the second para of the order and even in the
last para’ of the order as DEO(M) Mardan with
immediate effect then postmg of respondent no 5 by
respondent no 4 vide order cllated 10/02/2023 against
the post of DEQO(M) Mardan VVthh is held by the
appellant is certamly 111egal

D.Because neither appellant nor respondent has
completed his normal tenure of postmg asper transfer
pollcy n the1r respective stations.

E. Because the impugned trans fer/postmg order dated

10/02/2023 is in contravention of the transfer policy of
the Provincial Government wherein it is specifically .
provided that postmg/tranj,fer shall not be mis- -

used/abused to victimize a cwﬂ servant. The relevant

pohcy is attached as Annexure C)

1) All the posting7 tra‘ns,fers sh,all be strictly in
public . interest and - shall not be
abused/misused - to victimize the
Government servants.”

clause is reproduced as unde!xr (Copy of the transfer '

b ]




F. Because appellant is victimized only due to a civil
dispute between appellant and respondents wherein
the Honorable Peshawar H1gh Court Dar Ul Qaza

Bench had . restrained the respondents from
1nterfermg in the marriage ce‘remony of the son of the -
appellant and had also left the appellant at hberty to
file suit for damages against the respondents (Copy of
the writ petition along with ]udgment is attached:
as Annexure D)

G.Because the appellant has not completed his tenure at,
his - existing station and therefore the 1mpugned'
transfer being pre-mature is illegal and against the .
transfer policy. The relevant clause is reproduced as -
under: ' :

“iv). Existing tenure of pc'usting/transfer of three
(03) years for settl«rd areas and two (02)
years for unattractive/hard areas shall be
reduced to two (02) years for settled areas, _
01'2 years for unat ractlve areas and one
yvear for hard areas.” '

- H.Because while makmg transier orders the authonty
has to look into the following factors: ’
o, xiii) While - considering posting/transfer
proposals all the concerned authorities
shall keep in mind the following::

a) To ensure the posting of proper persons
on _ proper posts;;', - the  Performance
Evaluation Report/annual confidentlal
reports, past and present record of service,
performance on po .t held presently and in
the past and generall reputation thh focus
on the integrity of the concerned officers/ ,
officials be conszde:red '

b) Tenure on pres‘jent post shall also be
taken into - consideration »am'i the
posting/transfers shall be in th,e best
public interest.” ' )

et WV In the instant case, the performance of the -
9'{ “w Tov" appellant has been satlsfcictory and the tenure of
e the appellant is not complete at his existing station




: .@\ _ , and therefore the impugned transfer is in
o ‘ ' contravention of the clear pohcy of transfer of KP '

Government,

LA I. Because impugned transfer orders are the résult of
L ~ political pressure which has been 'conststently :
deprecated by this Honorable Tribunal as well as the
Honorable Supreme Court of IJaktstan '

J. Because the impugned posting order is in sheer
violation order passed by the worthy Chief Minister
. and is therefore against the service decorum and
A o service discipline and even the Secretary E&SED has .
o ‘ - made htmself vulnerable to dis czphnary proceedmgs

K.Because ~ once . the outcom'e of the‘_
representatlon/rewew to the worthy Chief Minister is
culminated in the shape of order dated 20™ January
-, - 2023 then under no authority of law, cannon and
principle of any law, the worthy Secretary can bypass
-and derogate the order passed by the worthy Chief

- Minister in  appellate jurisdiction/retviewing

- jurisdiction.’ "

| L. Because the Executlve order of the Secretary can’t be
equated with the quasi-judicial order passed by the
Chief Minister KP under the KP E&D Rules 2011.

M. Because the worthy Chief Minister has clarified in
the order dated 20" January 2023 in clear terms that
appellant is now District Education Ofﬁcer (M) Mardan-
in three places in the order. :

" N. Because the file of the appell'ent for adju-str'nent has
. been deliberately placed i 1n missing files despite the :
File Trackmg System (FTS)

-

0. Because 1mpugned order is the result of malice and is’
totally a void order

P. Because void order has got no Iegal status ahd can't’
be implemented/obeyed. :

l Q.Because 'impug'ned order is without lawful auth’.ority. |

/J'S/L;\'ﬂ. R Because the authorrty competent under the transfer |

1 %11 RN pohcy to post out/transfer officers in BPS-17 & above

/ ’,.Jv‘ ] o is the Provincial Government Provincial Government
is defined as Chief Minister along with his cabinet as

R , per the famous judgment in the case of Mustafa Impex




‘reported in PLD 2016 SC 808 read with Article 129 of |
the Constitution of Pakistan 1Q73 The instant tlansfer'
order is passed by incompetent authority as it has not

been passed by the Provincial Government

S Because the Departmental Appeal/rewew is W1thm
time. - '

T. Because giving effect to impugned void order means
' down-throdding the whole transfer policy.

PRAYER

It is therefore humbly prayed thfat on acceptance of this
departmental appeal, the impugned transfer/posting order
dated 10/02/2023 passed by Secretary E&SED may please be |
declared as void, illegal without lawful authority, g:oram non
judice and of no legal effect being i in contravention of the order
dated 20™ January 2023 passed by the worthy Ch1ef Minister
KP and consequently may please he set aside and appellant
may please be permitted to continue his duty as DEO(M)'
Mardan :

(Appellant)

Zulfiqar U1 Mul} ( (M) Mardan)

S/0 Ihsan Uddin f = = - o
R/0O Mohallah Ali'Garh, Post Office
‘Khas, Akora Khattak Tehsxl .and .

Dlstnct Nowshera

Dated: 18/02/2023
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Posting and Transfer
Statutory Provision.
Section 10 of the NWFP Civil Servants Act,1973."

Posting and Transfer. Evcry civil servant shall be liable to serve anywhere within or

- outside the Province, in any post under the Federal Government, or’ any Provincial >~

Government or Local authon!y, or a Corporation or body set up or established by any such
Gove: nment:-
Pfovided that nothing contained in this section shall a'pply to a civil servant recruited
speciﬁca!ly to serve in a particular area or region; ' . I} :‘T
. . 3 X
S A
Plowded further “that, where a civil servant is requ;red to serve in a post outsnde a
service or cadre, his terms and conditions of service as to his pay shall not be less favourabie

“than those to which he would have been entitled if he had not been so required to serve.

Posting/transfer policy of tlie Provincial Government.

1) All the. posting/transfers shall be strictly in public interest and shall not be
abused/misused to vuctlmlze the Government servants

i) . All Government servants are prohibited to exert political, Administrative or
any other - pressures upon the posting/transfer authoritics for seeking
posing/transfers of their choice and against the public mterest .

'

iy |, All contract Government employees appointed against specific posts can not
be posted agamst-any other post

iv)  Existing tenure of pdéting/transfer of three (03) years for settled areas and two

(02) years for unattractive/hard areas shall be reduced to two (02) yéars for -

settled areas, 01% years for unattractive areas and one yea1 for lmrd areas.

V) ' [ ]

o Pura-1{v) regarding months of March and July for posting/transfer and authorilies for relaxation of ban dulcted vide leiter No:
SOR-VI (E&AD) 1-4/2008/Vul-V!, dated 3-6-2008. Consequently authorities competent under the NWFP. Goternment Rules of
BBusiness, 1985, District-Government Rules of Business 2001, Posting/Transfer Policy and other rules for the time bemg in
luree, ailowed to make Postmbfl ransier Subjt,cl to observance of the pollcy and rules. .

.
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“While making posting/traﬁsfers of ofﬁcyers/ofﬁcials ﬁp to BS-17 from settled
areas to FATA and vice versa approval of the Chief Secretary, NWFP needs to
be obtained. Save Tehsildars/Naib Tehsildars within a division -in respect of

“ whom the concecrned Commissioner will exercise the same power. Whereas, in

case of postlrfg/transfel of officers in BS-18 and above, from settled areas to.
FATA and vnce versa, spemﬁc approval of the Goxernoz NWFP shall. be

.obtained. o : . )

Provided that the powér to transfer Political Tehsildars an'd:; Political Naib.

Tehsildars within FATA between different dms:om shall rest in Addmonal

Chief Sccretaly FATA.

All Officers/officials selected against Zone-I/FATA Aquota‘.in the _Prdv‘*incial
Services should compulsorily serve in FATA for at least cightcen months in

-each grade. This should start from senior most scales/grades downwards in

each scale/grade of each cadre.

Officers may be posted on execufive/administrative posts in the Districts of
their domicile except District Coordination Officers (D.C.Os) and

DPOs/Superintendent of Police (SP). Similarly Deputy Superintendent of -
Police (DSP) shall not be posted at a place wherc the Police Stcltlon (Thaana)g

of his area/residence is situated. Y

No posting/transfers of the officers/officials on detailment basis shall be made. - -

Reg‘arding'théposting of husband/wife, both in Provincial services. efforts
where possible would be made to post such persons at one station subject to
the public interest. ,

the unmarried female government Servants at the station of the residence of
their parents. :

. \ T ’ / .
Officers/officials except DCOs and DPOs/SPs who are due to retire within one
year may be posted on their option on posts in the Districts of thelr dom:cﬂe

. and be allowed to serve there till the retirement . N g ~E N

R

Sh

Para-VI added vide circular letter No. SOR-VI/E&AD/1-4/2010/Vol- VIl dated 20" March, 2010, -

-

PR

All the posting/transferring authorities may facilitatc the posting/ transfer of:

o
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- ¥DCOs and DPOs who are due to retire in the near future may also be posted

in the District of their domicile subjéct to the condition that such posting
would be against non- admmlstratlve posts of equwalent scales; =

In terms of Rule 17(1) and (2) read with Schedule-111 of the NWFP

Government Rules of Business 1985, transfer of officers shown in column 1 of
the following table shall be made by the authon ities shown abamst cach off' cer -
in column2 thereof o ) :

0utsnde the Secretanat

Officers of the all Pakistan Unified Group i.e.
DMG, PSP including Provihcial Police Off'cers
in BPS 18 and above. ,

Chief Secretary in  consultation with
Establishment Department and Department
concerned with the ‘approval of the Chief

Minister. . .
1

E‘J

Other officers in BPS-17and above to be posted

against scheduled posts, or posts normally held -do-
by the APUG, PCS(EG) and PCS(SG).
3.7 | Heads of Attached . Departments -and other -do-

Officers in B-19 & above in. all the
Departments. :

In the Secretariat

Secretaries

‘| Chief Secretary with the approval-of the

ChlefMlmster .

B

Other Ofﬁcers of and above the rank

of Sectlon Off 1cers:

zl) Within the Same Department -

b) Within the Sec:l'eta‘riat from one
Department to another.

i

Secretary of the Department concerned.

Chief secretary/Sccretary Establishmént.

w4

Olficials up to the rank of*Superintendent:

a) Within the same Department
~

b) To and from.an Attached Department ;

with  Head of Attached Department

Secretary of the Department  concerned.
- + L
Secretary of the Department in consultation

concerned.

¢) Within the Secretariat from one
Department to anotlier

Secretary :( Establishment)

xii)  ‘While considering postmg/transfer ‘proposals all the com.erm,d authontles
' shall keep in mind the following:

a) To ensure the posting of proper person\ on proper posts, the
Performance Evaluation Report/annual confidéntial reports, past and
present record of service, performance on post held presently and in-

- the past and general reputation with focus on the- integrity of thef
- concerned officers/ offi cials be considered. | : '

b) ; Tenure on present post shall also be taken into com.sderatlon and the
postmytransfers shall be in the best public i interest.

« Addcd/{/ide Urdu circular letter No: SOR-VI(E&AD)/1-4/2005, dated 9-9-2005‘
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xiv) - Government servants including District Govt. employees feeling aggrieved
due to the orders of posting/transfer authorities may seek remedy from the.
next higher authority / the appointing authority as the case may be through
an appeal to be submitted within seven days of the -receipt of such orders.
‘Such appeal shall be disposed of within fifteen days. The option of appeal

against postmg/ transfer orders could be exerc1sed only in the followmgih
cases.

i) Pre-mature posting/transfer ‘or posting transfer in violation of the
provisions of this pohcy '

_1)  Serious and grave personal (hurhanitarian) grounds.

any irritant/confusions in this regard the provision of Rule 25 of the North West Frontier
Province District Government Rules of Business 2001 read with schedule — [V thereof is
referred. As per schedule-IV the postmg/transferrmg authormes for the officers/officials

shown dgamst each are as under -

2 To streamline the postings/transfers in the District Government and to remove

S.No. | Officers o - | Authority ' i ! - '
I, Posting of District Coordination Officer | Provincial Government. U5 I L
and Executive District Officer in a :
District.
2. Posting of District Police Officer. Provincial Government -
3. Other Officers in BPS-17 .and - above | Provincial Government
posted in the District. . . e
4. Official in BPS-16 and below ‘Executive District Officer in g
' ‘ consultation  with  District
Coordination Officer.
3. As per Rule 25(2) of the Rules mentioned above the District Coordmatlon Department
shall consult the Government if it is proposed to:
a) Transtet the holder of a tenure post before the completxon of h:s tenure
or extend the period of his tenure.
b) Require an officer to hold charge of more than one poxt for a period
exceedmg two months
4. I am further directed to request that the above noted policy mdy be strictly observed/
implemented.
3. All concerned are requested to ensure that tenures of the concerned officers/officials

are invariably mentioned in summaries submitted to the Competent Authorities for Posting/
Transfer.

(Authiority: Letter No: SOR-VI/E&AD/1-4/2003 dated 24-6-2003).
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(1) Zulficiar-Ul-Mﬁlk Sfo " Ihsan-Uddin (2) Muhamma 4

Shaqeel Slo Zulflqar‘Ul Mulk R/o Muhallah Allgalh I’/o |

- Akura Khatak, Tehsil Jehangem Dlstnct Nowshera
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Secretary Peshawar.
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Sharif.
3. Deputy Commissioner Upper Chitral,

4. Senior Member Board of Revenue at Peshawar
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1. Govemment of Khyber Pakhtunkhwa through Chief ~

e ”..'........Respondent's -

SEs
‘: g
i
‘WRIT PETITION UNDER ART}[( LE 199 OF TFE

CONSTITUTION-@F ISLAMTC REPUBLIC OF PAKISTAN
1973, o . Y

Respectfully Sheweth:- :

Brief Facts as under: ' T ACT, M

\.};

| ..'FILED TODAY SUpREAL



e That the pet: tioner ’\Jo 01 is the real son of petitioner ! No.

02 they are bonaflde citizens of I’aklstan and permur‘ent

‘ "resudents of Muhallah Ahgarh Plo Akura Khatak J el sil-

 Jehangera, DlStl’lCt '\]owshera and petltloner No 03.is the
real daughter of petmoner No 04 and are the permanent

. residents of Verkop Corkhow Upper Chltral QCogles of .

- CNICs & SSC of the petitioners are annexed ” Q ]l ,’i.

s | 2. That'the Nikah and Rukhsati of the petitid‘ners Nos 07

03 was to be solemnized according  to Stiaria

T

Muhammadl (S. A W) at Chltral with free consent of the
. parttes and thelr parents and both the families ctartcd
their preparation for merriage ceremony which was
~ ~~hednled . for. 15-10-2021, ar* the :pr'evail.ing: pre- -

‘/.'; | marriage rituals -were celebrated by‘ the respective
Aﬂf}-!ﬂ} . . o ' A :
Ex /" families.

. min
Peshawar l'iigh. Aurt Bench
‘Mingora Dag-ulQaza, Swet.
3. That petitioners Nos. 02 & 03 are sui juris adult Myshim-~
- citizens of the country, and thera.1s no legal bar on the

“marriage of the petitidnets Nos. 02 & 03.

\4 That due to reasons better known to respondent No. 03 4

!LEDT _DA( fOrmahttes in shape of NOC from the ofﬁce of the'“

lt:bpunut‘n( No 03 has been maue as a pre- fequmte in

2600 zlm |

case of rnamage of a C_httral based female with someone
glstrar :

- r\dd-‘ﬁ,onal dom1c1led outs1de the Dlstnct of. (_httra!
5. ‘That as stated above petxtmnet No. (1 as a pre- cauhonary |

measure and to avoid any meonvememe in the mamage

. Cﬂf@mﬂﬂ\/ e‘fpahh@ners Nar 82-7- @3 qul?.u{}fer7\e . Ky

R
SN

‘/
'\-«'».
’

ﬁtf: VhFLz s . s




O T

MR L 2o i - it B 1

oA Ty e

' (Comes appllcatwn, other documents and NOC are

-

"

att_ached as annexure ” J

€ ...i" ) )
6. That later on, respondent No. 02 started pressurizing

-

pe‘tifioner No. 04 to caricel the marriage ceremony of the

petmoners Nos. 02 & 03 and also cancelled the alreadv B

issued -NOC v1de Ietter No 590- 92/DCUC/AGIH/17 date

14-10-2021. {Copy o_f letter 1_s. attached as annexure o O I

.7 That the respondent No. 03 had not only cancelled NOC |

ifol marriage of the petitioners Nos. 07 & 03 but has also

restrained thelr marriage by coercwe actlons, resultantly

the marrlage of the petmoners was forc1bly restrained on

the fixed date wh_lch caused huge fmancral and men]tdl

arrangements were sabotaged.

. Peshawor Highfourt Bene
Mlngora Dejdi-Gasa, Swat,

The pet1t1oners havmg no other adequate and efficacious-
- remedy _approach this august court on the following grounds,

- inter alia.

- a. That the action and inaction of the respondents is Jllegax
16 rJCl i G e adu l‘lstrative authority. '

Addmo@‘a‘s““‘ ‘ ' ‘ ‘
N b That Sharia being the supreme Iaw of the land did rot .

prescnbe NOCs for mamage from any functlonarv of the

Qtatp nor is *h&samere?nufed vnfierﬂzd zfrd.'- T

NI (;t‘l

AR \},kg

[ SO JE
R "!m'w { N R

' rﬁ loss to the petitioners, and all the customary marriage
ATESTED : A

r] |

. -:( Af .4

» demidienes.

fanciful and arbltrary, the same is the authorltanan abuse -,

¥
1

~.
~
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g ¢ That marrlage of the petltlonets Nos. 02 & 03 has been,
and has to be govemed only by the prmcxples of the |

_ personal Iaw of the pennoners T\Ios 02 &. OV, Shetia

Muhammadl (S. A W)

~d. That respondents have no valid authority to issue and - .-

. cancel any NOC or in any manner interrupt and restrain

Q\\

- *he'mar-iage ceremony of ‘he pewtionersiNcs. 02 &

e. That law of - Chlld Mamage Restram Act 1929 did no

- apply to the mamage of the petltxoners as both of the

‘ contractmg are puber adult pelsons and wel] competentb |

"~ toenter into m-atrlrnomal,relatlonshlp.4
f. That elaborated procedure has been given b / the ibid Act
to, dea] with under age mamages and did not confer any
AYTESTED | ]urlSdICtlon upon the re5pondents for their lmpugne& A
EZ/ gcion. o
. Mf;;go'ra‘D(af ul=Qus '0‘,.:'4..:". - S . ) R Co .
. & That the impugned: cancellanon '#7 letter "No, 590-
92/DCUC/AGHI/17 dated 14- 10 2021 issed by respondent -
: lS .
- v No. 03 based on mala, f1de and persona] ill wll of oo
S \ . e - AV ‘
L UILED up A

respondent No. 03 w1th pentloner No 01, who is servmg

2 6 00T W as Educatlon Dlstrxct Offxcer (EDO) Upper Chlf;a [ /
| A ‘ - AP T Ap
'idltlf‘ﬂ [Reg|s*l’af o ‘ o ' e xtnufi'a x'\* L
N O™

I That the respondents by way of their 1mpugned aLtIOi h

had v1olared the fundamental ri~hts of the Der:nfmom |

espeaally the'nght of equal:ty before and equa’g,



“ﬁu ’ s
o protecnon of law they have also curtaaled basic freedom

l
" of the petitioners.

: : i That any other grounds not speuﬁcally raxsed wﬂl .b

ar gaeu mth pnor perm1s:.10n of thm augubl court.

It is ther"fore very humbly prayed that; by acceptance of me ‘

. instant writ petition,. B . D
i The impugned lecter No. 590-92/DCUC/AGIN/17 dated |
| 14-10-2021 may,kindiy be declared as null and vmcil aimd; ™
without any legal effect .
ii. That the respondents may kmdly be restramed from ar*gy:, ‘
| interference in the mamage cer emony of the petiuonera'
Nos. 02 & 03. o
/  iil. That the respondent No 03 be dlrected to adenuately
A.TIFTE,D | compensate the petmoners for the ]oss and danﬂages-' |
:::‘. " iﬁiﬁ:%% S Bustained to the petitioners by t‘he reSpondent Ne (3.
| A ) other rel;ef not spec1f1call Y prayed but thxs august court

deem ﬂroper may also be grantrd.

Interim Reljef: - : < S | -

By way of interim rehef the 1mpugned cancellatlon Iette;

No. 590- 92/DCUC/AGIII/17 my kmdly be suspended and

' }/z lycapunuent may kmdly be refl amed from mterfenng
t

e marriage ceremony of the pet(tloners Nos. 02 & 03 ;" @‘ﬂ N

F!LE¢ TODAH Petllionerq e
SURENIE
| | . hrough, |
26T 20 - f/f ough-
| SULIMANRHAN %AYED TAHIR SHAH -
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| ',.ACERTIFICATE

Certlfled that no such hke ert Ietltlon had been earher hled

by thePetltloners before th;s Honotzble cQurt as per msfctuctlon |

Yo % :
‘ SUL IMAN KHAN g SwyepTal

of our ¢lient. -

;;HL'.

Advocate High Court

.- LIST OF BOOKS:
L Constitution of Islamlc Repubhc of Paklstan 1973

2. Law / Books as per, need.

) M

”‘m}b‘”' - Tsuid NKHAN ¢ SAyed Tani® sns
Pest l:)(amme : . ,
M‘jn;f:fDHigsl’?;-f; 8;3::1 - Advocate [—hgh court g , .
A | 3 Do
‘ﬁ: .

ED TODAY

. : - ) ~‘.-3~'.’.i::n i / ;p e ,:’ " y
26 OCTZQN -t RN \L\
: 'RPL& Wi o

| Ad\WRegistr'ar
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'BEFORE THE PESHAWAR HIGH COURT BENCH AT MINGORA

(DAR-UL-QAZA_) SWAT

; ’-.Zuifi'qar-Ul Mﬁik S/o ihsan-U'dd‘in R/o Muhallah Aligarh "

| i
P/o Akura Khatak Tehsﬂ Jehangera DlStI‘lCt Nowshera

and others. Petltmners :

| " VERSUS

- 1, Zulfiqar-U-Mglk Sfo Thsan-Uddin Rjo Muhallah Aligath Pfo

~Government of Khyber Pakhtunkhwa through Chief

Secvretary‘Peshéwarkand others. ;..’......?..'..Reépdndents

S '[/!
AFFIDAVIT" Nl

. L’

Akura Khatdk Tehsil Iehangera Dlstnct Nowshera do hereby .

- affirm and declare that all the contents of this Wnt Petition are

5. NO—

true and correct to the best of my knowledmtlwlijg has
been 'nt Cnrnpaled hefore thla Hono‘ “ble ¢ “1 o

3967

Certifiad that th

l 3'" betore me on ¢ R _~
M%oz! iw!lq,a« . _ﬁ'f
Slo bnt .‘

¢ abave was vuriﬂed Q Solomn

Am

,»yfwimmm 0K )

. Ex mine : ' '
Pespawar quh C rt anch ' |
i roaDru Qarn. Swar o
- : ?



!
|

I  MINGORA (DAR-UL-QAZA) SWAT

S e 998

'Zulhqar—Ul Mulk S/o Ihsan-Uddm R/o: Muhallah' Aligarh P/o
* Akura Khatak Tehsxl ]ehangera, Dlstnct Nowshera and others.

...Petitioners |

. VERSUS

- ' Government of Khyber Pakhtunkhwa through Chief Sccretary

~ Peshawar and others. B .'...‘..:...‘.‘....Reéponéients
 ADDRESSES OF THE'P'ARTIF',S.:

I : - agstes o L
§ .. PETITIONER: - o 72 N S

rx miner
Feshawar High Coyft Banh
M wonaDrul EPER Sval

- L Zulficiar-Ul Mulk S/o [hsan-Uddm (2) Muhammad Shdrjeel S/'o
Zulfigar-Ul- Mulk R/o Muhallah Ahg,arh P/o Akura Khatak, Tehgsxl

jehangera, D1smft Nowshera

~(3) Kaniza Aisha Dfo Mukhtar Ahmad (4) Mukhtar Ahmad 5/o
Muhammad Amoz KhanR/o Verkop Corkhow Upper Chitra'

N

RES"ONDENTS

1. Government of Khyber Pakhtunkhwa throyfgh Chief lSecrevtary (' )
Peshawar. | | |
2. Commissioner Malakénd Division at Gulkada Saidu Sharif,

3. Deput’y Comm1ssnoner Upper Chitral.

' _.benzor Member Board of Revenue at Pesnawar

SUIPIGON L 1 £

: Petitionécs ‘
. Thrbugh‘ -
‘ FILED- TODAY -
. 216 0CT 2021 HAN & SAYED TAHIR SHAH

v ' . Advocates, High Court



J UD (' MENT SHEE T

PESHAWAR HIGH COURT MINGORA
BENCH (DAR-UL-QAZA), SWAT
' (J.ura'z‘cml _L)epartment)

WP No. 992- M/2021
‘With Interim Relief

| ; - JUDGM.ENT :
/Aurr\ | Dateléf.hearirig:' 09.11.2021
L“;%;:a'f‘m" ,,,:\ | - Petmoners. (Zulfi gar-ul-Mulk & 3 ot:'hers)' by
\“{ (‘\ é .‘,\ | Mr. Suliman Khan, Advocate. .
N “* . Respondents: -(Govt; of KPK & others) by Mr.

. Raga-ud-Din Khan, Adau A4.G.
~ WIQAR_AHMAD. J Thxs order is dxrected to

K

* dispose of the .petition- ﬂled by petitioners undes .

~ Article 199 of the Constitution of Islamic chu'biic‘of

Pakistar 1973,
2. Petitioners havé contended in their writ
/* ‘ petition that the Nikaki between Petitioners No. 2 &3
ATTF}”‘“ was 16 be solemnized according to Sharia at District ’

Chitral with free consent of the i:artics as well as their ~

parents. The marriage ceremony was scheduled to be

held on 15.10.2021 and in this respect No Objection

Cerntificate (“NOC v“)- had already been granted by thc

office of Deputy Commissioner Upper' Chitraf‘i"oni" SED @ / |

A . ' ‘A \ ,.a_};’;.:‘:": "'.:_'-’ N
11.10.202 The parties wers busy in nrcpar«hun vl
1§ L

- their marriage ceremony, in the meanwhnle rcsoondem

%

No. 3 had re;voked the already granted NOC vide the

impugned letter No. 10590-92/ DCUC/AG-TIV/I7 dated

£4.10.2021. Feeling aggriéved_ therefrom, petitioners



-ty 15 RGN STARY WITL ORI the" following T (3

© prayer;

_ “It is therejore very - humbly prayed that by
acceptance of the instant writ petition;

(/. The Impugned Ietter No. 590-92/DCUC/AG-:_
7 HIA7 deted 14102021 may kindly be
- . declared as null and. void and without any .

Iegal effect:

(ii) That the respondents may kmdlu l be SN
- restrained from any mterference in the .'
" marriage ceremony of the petitioners Nos 02
& 03. :

(iii) That the respondent No 03 be directed rag
~ adequately compensate'the petitioners for the
loss and damages sustained to’the petitioners
by the respondert Nu. 03.

- Any other relzef ot specifi cally prayed but "
this august Court deems proper.may also be

granted.” |
| a 3o We havc heard arguments of learned
s .~ counsel for petitioners, learned Addl: A.G for bfficial

Hesr'awar

-~ ingara D ~al-Qaza, Swat.

“respondents and perused the record.

4. | Perusal ;)f record rcveals that the 1@ e .

petitioner. No. 3 namely K.aniza Aisha has'.b.e"c‘n wi)llin'gl, :" - o !
~to marey })etitipner No. 2 namél)' Muhar’gmaxdéslharjeel; .

Parents of bbth»the pzllrt'ies‘tbxad_'alsol .bveen vLi]}ir;g in-
| respect of said marriage. P.etitione‘f No. 3 ie'prcsf:n't

before the. Court, who was also asked -and she

expressed that she had always been willing to marry - @é/

Muhammad Sharjeel (peﬁtione; No. 2) out of her -

T ST LV

will and .voli'tiénj The Depety Commissioner Upper -
Chitral had once granted NOC for the ma-rriage

ceremony and (the‘.u revoked it for the stated reason that .



A
ATYESTED

)
4

- cxd i
Feshavaar High Court Sanch
Mingora Dar-ul-Qaza Sear,

- the girl Was Amirior ih éoe Sub- sectlon (a) of sectlon 2
of the Chlld Mamage Restraint Act, 1929 provxdes |

. ages of “chlld” as sixteen ‘yﬁius.wi" rnarnage m:a gm ‘

than sixteen years of age. She cannot be restrained by

‘“);»\“ RN H} v% ) '\ ERE N I».u WLy eel TR e . PR o
N
1

and age of exghteen years. for & boy Sald clause: bemg ol

-
:

' relevant is reproduced hereu‘mder for ready r'eferen_‘ce; :

(1) “child” means « person who, if a male, is under

eighteen years of age, and if a female, :s under sixteen
vears of age.”

The- petitidner date of birth waS‘_

'05 07 2004 and on the date of therr proposed mamage

she had been more than sixteen years of age. qhe has

wrongly been consxdered a. minor glrl The girl who is

Ay

sought to be married is a sui ﬁzris lady being of mofe

" the DcputyﬁCommissi_oner from her marriage, moreso

when her parents are aiso w1llmg for such a marriagt

1*; s ~Fo
Respondents. were nut on notice through the leamed
Addmonal Advocate General of thls Coun on -

03.11.2021, “The learned’ Addl: A.G. stated that thel

- concerned respondents have been of the opinion that

the lady had been.a minor. Such an opinion ‘is not

- supported from reqdrd as the lady is more than sixteen

(16) years of age. We, in the circumstances of the case,

find the impugned -actions of Deputy Commissiones.»

concerned to have been carried out without igv\{]ﬁ;{; - ‘:
) =¥ e e

authority and in an unlawfi"l manner, as no law. in the .

field prevents-thf: parties from getting married 1o§cther.



. Feo Charged

q'po

Hame of Apphcant

A/ é;ljf/ 5/4/‘1/;

+ 4

, mamage ceremmy of the. part'es is, concemed Such

' ANNOUNCED “

e of Complnlzon of Copaesml---

i 7 0f Copingea

U tient Fege .

tate of Presentation of Apphcanl -t é- K} "2/ Certified mMWi}E}f
: ./f,; ........ , /i 1}\/1)/ /]ﬂ,

""Z"'Q/f

. . : ‘ ot ﬁ‘-\f - N
5. So far as prayer of the petitionets' for

grant of compcnsa 1oh and- damages for scuttling

am 3

praver cannot be orantcd In constltutlonal Jurlsdlctton

of this Coun_bec'a‘use ~it ‘would require tec()tding of

evidence. Petitioners if 'so advised may approach

competent Court of civil jurisdietion for the purpose. If

and when such 2 sui is instituted same shall be-decided
on its own merits ar 1 accor.'ng to law.
. : N \

6. ~ Inlight of what has been discussed above,

the instant constitutional petition is partially allowed to

the effect as stated in our short of even date, which is

reproduced hereunder for reQady reference;,

~

“For reasons fo be rerorded later, the instant writ
petition is allowed f0 the effect that impugned letter
No. 10590-92/DCUC/AG-ITI/I7 dated 14.10.2021 is
declared to be made without Iawful authoru.'y and

-hence: of no legal effect. Respondents are further

y * [ | . Y] - ! .
restrained from inierference or creating any sorf of

hindrance in the marriage ceremony of petitioners

Noe. 2 & 3. So far Gs gi‘(uu u_, mmtdgco or
compensation is concerned, the petitioners woild be
at liberty to institute a civil suit in appropnare Court
of law for the purpose, which shall be decided
accordmo to law.”

Dt 09.11.2021

/A,.b-b'\f, 11

)\AM‘INI: K

Date of Oe|lvery ofCon.eg{'/ // 7.2 ,;J ’*/ mthomedUndermde!?oanrmwShhadaxwﬂuu

Yeshawar High Court, Mingora/Dar- tl-Qaza, Ml
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