
l-'orm- A
y

FORM OP ORDl-RSI-i.L'[vT
Court of

329/2023Implementation Petition No.

S No, Date of ordor 
pror.{:(-:din[’.s
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24.05.2023 The execution petition oP 'Mr. Azhar Biiai Nia;'i 

submitted today by Mr. Junaid Anwar Kitan Advocate. I! 

is fixed for implementation report before louring Single 

Bench at A.Abad on

1

. Original fife be I

requisitioned. AAG has noted the next date.

By the order of Chairman
i
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BEFORE THE HONOURABLE KHYBER 
PAKHTUNKHWA SERVICE TRIBUNAL, 

PESHAWAR

of2023

IN

Service Appeal No.l430 of 2019
't-

Azhar Bilal Niazi PETITIONER
■3

VERSUS

Government of Khyber Pakhtunkhwa through 
Secretary, Elementary and Secondary 
Education, Peshawar etc. ...RESPONDENTS.

; ■v.f

EXECUTION PETITION

INDEX
s# Particulars of documents Annexure Pages

j.

Memo of Execution petition 
alongwith order.1

72 Correct addresses of the parties.
Attested copy of judgment of this 
Honourable Court. 8^ $-3 •“A”

/iCopy of application.4
>.1

/s5 Wakalat Nama.

Dated 20.05.2023
Azhar Bilal Niazi 

^ ...Petitioner

Through
'^U

JUNAID ANWAR KHAN,
Advocate Supreme Court, 

Of Pakistan.v« *
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BEFORE THE HONOURABLE KHYBER r>„u„t«k^i rioiinaS
PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR 55‘-4'7Ultu’y No._i

No..I of 2023

IN
■■1/ Service Appeal No.l430 of 2019

Azhar Bilal Niazi son of Ghulam Mustafa Niazi 
resident of Mohallah Nogari, Mansehra, Ex- 
PST Government Primary School Makarha 
Bala, Tehsil and District Mansehra

PETITIONER
iai'

VERSUS ■>

, .

1. Government of Khyber Pakhtunkhwa through 
Secretary, Elementary and Secondary 
Education, Peshawar.
Director, Elementary and Secondary Education, 
Peshawar.
District Education Officer (Male), Elementary 
and Secondary Education, Mansehra. 
............................................. RESPONDENTS.

2.

3.

PETITION SEEKING EXECUTION OF
THE JUDGMENT/ORDER DATED

24.02.2023 PASSED BY THIS HONOURABLE -I'j.

COURT IN THE TITLED SERVICE

APPEAL DIRECTING RESPONDENTS TO

ALLOW THE PETITIONER TO JOIN HIS

SERVICE BY POSTING HTM ON THE

RELEVANT POST.
V.

I



PRAYER; -
On acceptance of the instant petition, 

the judgment dated 24.02.2023 passed 

by this Honourable Tribunal may 

please be executed and the 

respondents may graciously be ordered 

to implement the judgment/ order 

dated 24.02.2023 passed by this 

Honourable Tribunal in its true letter 

and spirit and also directions be issued 

to the respondents to adjust/post the 

petitioner against the impugned post 

or any other relief as this Honourable 

Tribunal deems fit and appropriate in 

the circumstances of the case, may 

also be issued/ passed.

■

'■M

.r-h

a

Respectfully Sheweth!

1. That, petitioner filed the above-mentioned 

Service Appeal before this Honourable 

Tribunal challenging the order regarding 

seizing the service of the petitioner and 

the said service appeal was listed before 

this Honourable Tribunal on 24.02.2023 

and this Honourable Tribunal while 

accepting the service appeal, directed the 

respondents to allow the petitioner to join 

his service by posting him on the relevant 

post.
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(Attested copy of the judgment dated 

24,02,2023 is annexed as annexure

That, the judgment passed was officially 

conveyed to the respondents and 

petitioner also handed over attested copy 

of the judgment and also submitted an 

application to the respondents for its 

execution and also for posting him as per 

the judgment/ order of this Honourable 

Tribunal.

2.

?
--•if

;•
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(Copy of application is annexed as 

annexure

3. That, the said application of the petitioner 

is lying with the respondents till date but 

despite lapse of considerable time, the 

respondents have not acted upon the 

judgment/order of this Honourable 

Tribunal./■-'

4, That, this Honourable Tribunal has 

clearly directed respondents to allow the 

petitioner for posting against the 

impugned post but after the lapse! of 

considerable time, respondents have 

badly failed to implement the said 

judgment/ direction in its true letter ^d 

spirit.

■y

•5

■I

115. That, due to non-implementation as well 
as non-acting upon the judgment/ order ■ -'.y

' ''
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of this Honourable Tribunal, 

petitioner having no other remedy except 

to file the instant application for execution 

of the judgment/order dated 24.02.2023 

passed by this Honourable Tribunal, inter 

alia, on the following grounds: -

the

*

V-i
'.■7

GROUNDS

That, in view of the direction given by this 

Honourable Court, respondents were under 

constitutional and legal obligation to 

obey/implement the judgment in its true 

letter and spirit because this Honourable 

Court had passed the judgment in favour of 

the petitioner and ordered the respondents to 

allow the petitioner to join his service by 

posting him on the relevant post but by not 

considering the petitioner, respondents made 

himself liable to be proceeded under the law.

1.

tiH

That, the petitioner duly submitted 

application for implementation of the 

judgment/order of this Honourable Tribunal 

but the said application has also not been 

taken into consideration by the respondents 

nor any legal, lawful or legitimate reasons 

have been given by the respondents in this 

regard hence the judgment of this 

Honourable Tribunal has not been acted 

upon by this Honourable Tribunal hence the 

instant application is being filed.

11.

...i

• .'vM

That, respondents was left with no other legal 

option except to implement the judgment

111.

••
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passed by the Honourable Tribunal but he has 

badly failed to comply with the judgment so 

passed.

That, as clear cut judgment has been passed 

by this Honourable Tribunal to allow the 

petitioner to join his service by posting him 

on the relevant post and there was no legal 
bar in posting the petitioner . against the 

impugned post but despite that fact, non
posting the petitioner against the impugned 

post by the respondents does not appeal to a 

prudent mind.

IV.

^5

• ■■ '4-

*'

That, as per law as well as the constitution, 
the respondents is bound under the ■ law 

regarding the judgments of the apex court but 

the respondents have considered himself 

above the law while refusing to implement the 

judgment/order of this Honourable Tribunal.

V.

That, once an order has been passed and 

once the court of law has ordered

VI.
■'-V

any
department to do anything in specific manner
then the concerned department cannot 

refused to act upon the order of the court.

That, the judgment of this Honourable 

Tribunal is liable to be executed and there is 

no legal bar in execution of the same as the 

respondents are reluctant to obey the 

judgment of this Honourable Tribunal and 

this is the reason that the respondents have 

not allowed nor posted the petitioner at any 

post despite clear cut judgment of this 

Honourable Tribunal.

Vll.

. .f-*
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PRAYER

It is, therefore, most humbly prayed

that on acceptance of the instant petition, the 

judgment dated 24.02.2023 passed by this 

Honourable Tribunal may please be executed 

and the respondents may graciously be 

ordered to implement the judgment/ order 

dated 24.02.2023 passed by this Honourable 

Tribunal in its true letter and spirit and also 

directions be issued to the respondents to 

adjust/post the petitioner against the 

impugned post or any other relief as this 

Honourable Tribunal deems fit and 

appropriate in the circumstances of the case, 
may also be issued/passed.

•:i3
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Dated 20.05.2023
Azhar Bilal Niazi 

. ,,,Petitioner

Through

JUNAID ANWAR KHAN, 
Advocate Supreme Court, 

Of Pakistan.
AFFIDAVIT.
I, Azhar Bilal Niazi son of Ghulam Mustafa 
Niazi resident of Mohallah Nogari, 
Mansehra, Ex-PST Government Primary 
School Makarha Bala, Tehsil and District 
Mansehra, Petitioner, do hereby solemnly 
affirm and declare on oath that the contents 
of the foregoing petition for contempt of 
court are true and correct and nothing has 
been concealed from this Honourable Court.

Dated 20.05.2023

Azhar Bilal Niazi 
(DEPONENT)

;s
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BEFORE THE HONOURABLE KHYBER 
PAKHTUNKHWA SERVICE TRIBUNAL, 

PESHAWAR

■ .*

•
e.p iNo. of2023 Cl

IN
j

Service Appeal No.l430 of 2019

Azhar Bilal Niazi PETITIONER

VERSUS

Government of Khyber Pakhtunkhwa through 
Secretary, Elementary and Secondary 
Education, Peshawar etc. ...RESPONDENTS.

EXECUTION PETITION

■11CORRECT ADDRESSES OF THE PARTIES
'.-t

PETITIONER
Azhar Bilal Niazi son of Ghulam Mustafa Niazi 
resident of Mohallah Nogari, Mansehra, Ex-PST 
Government Primary School Makarha Bala, Tehsil and 
District Mansehra. \'r

RESPONDENTS
1. Government of Khyber Pakhtunkhwa through 

Secretary, Elementary and Secondary Education, 
Peshawar.
Director, Elementary and Secondary Education, 
Peshawar.

2.

3. District Education Officer (Male), Elementary and 
Secondary Education, Mansehra.

Dated 20.05.2023
Azhar Bilal Niazi 

...Petitiorier

Through

JUNAID ANWAR
Advocate Supreme Court, 

Of Pakistan.
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BEFORE THE HONOURABLE KHYBER 
1 PAKHTTJNKHWA SERVICE TRIBUN AT., 

PESHAWAR
i

KPST '!

Service Appeal No.of 2019

Azhar Bilal Niazi son of Ghulam Mustafa Niazi 
resident of Mohallah Nogazi, Mansehra, Ex- 
PS'r Government Primary School Makarha 
Bala, Tehsil and District Mansehra.....Appellant

^•ytiybcr Pakhtij.khvva 
Service rrlhuiiHl

///^
Dliii-y No._VERSUS
Oatcil

Government of Khyber Pakhtuiik.hwa through 
Secretary Elementary and Secondary Education, 
Peshawar.
Director, Elementary and Secondary Education, 
Peshawar.

I

District Education Officer (Male), Elementary 
and Secondary Education, Mansehra
........ ............................... ............Respondents.

1.

. 2.

3.

SERVICE APPEAL UNDER SECTION 4

OE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT. 1974 AGAINST THE

3|
IMPUGNED NOTIFICATION/ORDER

BEARING NO. IJ66Q-64 DATED 12.07.2019

WHEREBY SERVICES OF THE
APPELLANT WERE CEASED WITHto -day

EFFECT FROM 28.03.2009 WH1LE

UPHOLDING THE ORDER NO.2543-50

tf OATED 27.10.2011. THE APPELLANT

F1I,F.D SERVICE APPEAL NO.297/2012
BEFORE .THIS HONOURABLE TRIBUNAL

WinCH WAS DECmED ON 29.06.2012

V

i
,r-:
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR

AT CAMP COURT ABBOTTABAD>

Service Appeal No. 1430/2019

Date otTiistiUition... 31.07.2019

Date of Decision ... 24.02.2023

Azhar Bilal Niazi S/0 Ghulam Mustafa Niazi. R/0 Mohallah Nogazi, 
Maiisehra, Ex-PST Government Primary School Makarha Bala, Tehsil and 
District Mansehra.-

... ' (Appellant)

VERSUS

Government of Kliyber Pakhlunkhwa through Secretary, Elementary & 
Secondary Education, Peshawar and 02 others.

(Respondents)

MR: MUHAMMAD ARSHAD KHAN TANOLl 
Advocate For appellant.

MR. MUl-IAMMAD ADEEL BUTT, 
Additional Advocate General For respondents.

CHAIRMAN 
MEMBER (JUDICIAL)

MR. KALIM ARSHAD KHAN 
MR. SALA'FLUD-DIN

JUDGMENT:

SALAH-UD-DIN, MEMBER:- PreciseJy stated, the facts

surrounding the instant service appeal are that the 'appellant was

appointed as PST on 13.11.1994. He remained absent from duty with 

effect from 28.03.2009 till 23.08.2011 and was entitled for five years

leave without pay, while he availed six years and nine months

leave. He was called on for personal hearing on 23.08.2011 by the

then Executive District Officer Elementary & Secondary Education

'•’’vw ' •
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Mansehra and vide order dated 27.l6.2011, the services of the

appellant were notified as ceased with effect from 28.03.2009. The 

said order was challenged by the appellant through departmental

appeal, which was not responded within the statutory
I

period, constraining the .appellant to file Service Appeal

No. 297/2012 before this Tribunal. The afore-mentioned service

appeal of the appellant was accepted by this Tribunal vide judgment

dated 29.06.2018 and the respondents were directed to conduct fresh

full-fledged inquiry in the matter and also give opportunity of

hearing to the appellant. The competent Authority conducted fresh

inquiry in the matter and vide impugned order dated 12.07.2019, the

competeni Authority has held that the appellant cannot be’reinstated
I

fhe appellant challenged the same by \Wy of filingin service.
/ ■

departmental appeal, however the same was not responded, hence the

instant service appeal.

On admission of the appeal for fnll hearing, notices were2.

issued to the re.spondents to submit their reply/comments, however

they failed to submit the same, therefore, their right of submission of

reply/comments was struck of vide order dated 19.07.2022 and the

appeal in liand was fixed for arguments.

Learned counsel for the appellant addressed his arguments
i

supporting the grounds agitated by the appellant in his service

3.

appeal. On the other hand, learned Additional Advocate General for
I

the respondents controverted the arguments of learned counsel for
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the appellant and contended that the impugned order has been

passed in accordance with relevant rules.

Arguments have already been heard and record perused.4.

A perusal of the record would show that vide Notification' 5.

dated 27.10.2011, issued by the then Executive District Officer

Elementary & Secondai'y Education Mansehra, the services of the

appellant were notified as ceased with effect from 28.03.2009 on the

ground that the appellant had remained absent with effect from

28.03.2009 till 23.08.2011. The afore-mentioned Notification dated

27.10.2011 was previously challenged by the appellant through filing

Service Appeal No. 297/2012 before this Tribunal, which wasn accepted vide judgment dated 29.06.2018, whereby the Notification

dated 27,10.2011 was set-aside and respondents were directed to

conduct fresh full-fledged inquiry in the matter. The relevant para-06

and 07 of the Judgment dated 29.06.2018 are reproduced as below:-

The service of the appellant has been ceased w.ef 

28.03.2009 whereas order has been passed, on 27.10.2011 

and so this very order itself is defective in the eyes of law. 

Apart from this, this Tribunal did. not find ■. any 

inquiry, charge sheet or show-cause notice given by^ the 

respondenis to the appellant but even pien i.7npo.sed major 

penally of ceasing his service and in this way, the 

respondenis committed serious blunder by not following the 

legal procedure prescribed, under the law.

6.

7. Ihe crux of the above discussion Is that after taking into 

consideration the above-mentioned factiml and legal

position of the-case, this Tribunal reached the conclusion
ED

i>i<f
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lhat it is a Jit case to he interfered by this Tribunal under its 

appellate jurisdiction. As such, on acceptance; of the
I

appeal, the impugned order dated. 27. JO.2011 stands

set-aside and.the respondents are directed to conduct fresh 
> *

Jult.fledged inquiry and also give opportunity of hearing to 

the appellant. With the above observations, the^ appeal 

.stands disposed off Parties are left to bear their own costs. 

File be consigned to the record room. ”

We have carefully gone through the available record to6.

ascertain as to whether the fresh inquiry in the matter had been

conducted in accordance with the directions issued by this Tribunal

in its judgment dated 29.06.2018 or not. Available on the record is

copy of letter dated 10.09.2018, whereby a committee comprising of
/ ' . Iu Mr. Luqnum Sahib Principal GHSS No. 1 Mansehra, Mr.

Muhammad Nazir Principal GHSS Pairan Mansehra and Mr.

Muhammad Aslara Vice-Principal GHSS Parheiina Mansehra was

constituted to dig out the facts. The afore-mentioned inquiry ,

committee carried out proceedings and submitted its. report to the

District Hclucalion Officer (Male) Mansehra vide, letter dated

20.03.2019. The available record would show, that onTeceipt of the

inquiry report, the District Education Officer (Male) Mansehra

issued show-cause notice to the appellant on 06.05.2019. In view of

the judgment dated 29.06.2018, passed by this |Tnbunal, the 

competent Autliority was required to have issued charge sheet as 

well as statement of allegations to the appellant: and to have 

conducted a regular inquiry in the matter. It is, however astonishing

that in its show-cause notice issued to the, i appellant on
''rTESTEiD

7 A
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06.05.2019, the competent Authority has dispensed with conducting

of formal inquiry in the matter and passed impugned Notification

dated 12.07.2019, whereby the competent Authority has held that the

appellant cannot be reinstated. The previous order dated 27.10.2011 

passed by the competent Authority regarding ceasing of services of

.I'

the appellant with effect from 28.03.2019 has already been set-aside

by this Tribunal in the previous round of litigation, while in the fresh

inquiry proceedings, the appellant has not been provided any penalty

prescribed in the relevant rules.

The allegations as leveled against the appellant were that he7.

had remained absent with effect from 02.12.2008 to 12.10.2011 and

had joined SRSP as Social Organizer without obtaining any NOC

from the coiripetent Authority. The respondents were required to

have proceeded against the appellant in accordance wi'th the relevant

rules by complying the directions issued by this Tribunal in its

Judgment dated 29.06.2018. However, wdiile going through the
I

record, Vvc have observed that the competent Authority did not

bother to comply the directions issued by this Tribunal in its previous

judgment dated 29.06.2018. The allegations against the appellant

weie serious in nature but the competent Authority conducted the

fresh proceedings against the appellant in a whimsical manner and

no legal sanctity could be attached to the same.

In view of the above discussion, the instant apfjeal is accepted 

and respondents are directed to allow the appellant to join his 

by posting him on the relevant post. The absence period with effect

8.

service
''■■tested

- y'buniijt
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from 02.12.2008 as well as the intervening period shaJl be treated as
.1

leave without pay. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED !

24.02.2023 V .

(SALAH-UDiDIN) , 
MEMBER (JUDICIAL) 

CAMP COURT' ABBOTTABAD

i

(KALIM ARSI-IAD KHAN) 
CHAIRMAN

CAMP COURT ABBOTTABAD

I
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