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BEFORE THE HONOURABLE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR N
E.F:No. 3&? of 2023
"IN

Service Appeal No.1430 of :2019 "
* Azhar Bilal Niazi ............... PETITIONER

VERSUS

Government of Khyber Pakhtunkhwa through
Secretary,  Elementary and  Secondary
Education, Peshawar etc. ...RESPONDENTS.

EXECUTION PETITION
S# | Particulars of documents Annexure Pages
1 Memo of Execution petition / 6
alongwithorder. =~ | 77 -
2 | Correct addresses of the parties. | ...... 7
Attested copy of judgment of this | ., b
3 Honourable Court. A7 8 ~ g
4 | Copy of application. “B” /5;
5 | Wakalat Nama. | ... VX
Dated 20.05.2023

Azhar Bilal Niazi .
\ ...Petitioner

Through

JUNAID ANWAR KHAN,
Advocate Supreme Court,
Of Pakistan.

Manseura
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BEFORE THE HONOURABLE KHYBER X*- hen Talih tukheg

« iribunal

PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

;EI?é No. %Zﬂ of ?023

IN

S o Service Appeal No.1430 of 2019

Azhar Bilal Niazi son of Ghulam Mustafa Niazi -
resident of Mohallah Nogari, Mansehra, Ex-
PST Government Primary School Makarha
Bala, Tehsil and District Mansehra
........................ everieeeeee.. . PETITIONER

VERSUS

1.  Government of Khyber Pakhtunkhwa through
Secretary,  Elementary and  Secondary
Education, Peshawar. '

2. Director, Elementary and Secondary Educat1on .
Peshawar.

3. District Education Officer (Male), Elemeritary

: and  Secondary  Education, = Mansehra.
................................... RESPONDENTS.

PETITION SEEKING EXECUTION OF

THE ___JUDGMENT/ORDER __ DATED

24.02.2023 PASSED BY THIS HONOURABLE

COURT _IN_THE TITLED SERViCE

APPEAL DIRECTING RESPONDENTS TO -
ALLOW THE PETITIONER TO JOIN HIS

SERVICE BY POSTING HIM ON THE

RELEVANT POST.
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PRAYER: -

On acceptanée of the instant petifiori,
the judgment dated 24.02.2023 paésed
by this Honourable Tribunal fnaly
please be executed and- the
respondents may graciously be ordered
to implement the judgment/ order
dated 24.02.2023 passed by this
Honoﬁrable Tribunal in its true letter .
and spirit and also directions be issued
to the respondents to adjust/post the

petitioner against the impugned post

- or any other relief as this Honourable

Tribunal deems fit and appropriate in

~the circumstances of the case, may

also be issued/ passed.

Respectfully Sheweth! -

1.

That, petitioner filed the above-mentioned

Service Appeal before this Honourable

Tribunal challenging the order regarding
seizing the service of the petitioner and
the said service appeal was listed before
this Honourable Tribunal on 24.02.2023
éhd this Honourable Tribunal = while
accepfing the service appeal, directed fhe "
respondents to allow the petitioner to join’
his service by posting him on the relevant

post.
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.(AtteSted copy of the judgmeht dated .
. 24.02.2023 is annexed as annexure
(1% A ”). l

That, the judgmént passed was officially

~.conveyed to the respondents and

petitioner also handed over attested copy

cof the judgment and also submitted an

application to the respondents for. its
execution and also for posting him as per
the judgment/ order of this Honouréble :
Tribunal. |

(Copy of application is annexed as

annexure “B”).

That, the said application of the petitioner
is lying with the respondents till date but
despite lapse of considerable time, ‘the

respondents have not acted upon the

' judgment/order of this Hohourable,

Tribunal.

That, this Honourable Tribunal has
clearly directed respondents to allow the
petitioner for posting against  the

impugned post but after the leipse! of

‘considerable time, respondents have ‘

badly failed to implement the said
judgment/ direction in its true letter and

spirit.

That, due to non-implementation as well

as non-acting upon the judgment/ order




ii.

iii.

of this Honourable Tribunal, ‘the

petitiener having no other remedy except

to file the instant application for execution |

of the judgment/order dated 24.02.2023
passed by this Honourable Tribunal, inter

alia, on the following grounds: -

GROUNDS

That, in view of the direction given by this

Honourable Court, respondents were under

constitutional and legal obligation to-

obey/implement the judgment in its true
letter and spirit because this Honourable
Court had passed the judgment in favour of
the petitioner and ordered the respondents to
allow the petitioner to join his service by
posting him on the relevant post but by not
considering the petitioner, respondents made

himself liable to be proceeded under the law.

That, the petitioher ~duly submitted

application for implementation of the

judgment/order of this Honourable Tribunal
but the said application has also not been
taken into consideration by the respondents
nor any legal, lawful or legitimate reasons
have been given by the respondents in this

regard hence the judgment of this

‘Honourable Tribunal has not been acted

upon by this Honourable Trlbunal hence the

instant application is belng ﬁled

That, respondents was left with no other legal

optlon except to implement the Judgment-
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v.

vi.

vil.

‘passed by the Honourable Tribunal but he has

badly failed to comply with the judgment so

passed.

That, as clear cut judgment has been passed
by this Honourable Tribunal to allow the
petitioner to join his service by posting him
on the relevant post and there was no legal
bar in posting the petitioner .against the

impugned post but .despite that fact, non-

_posting the petitioner against the impugned

post by the respondents does not appeal to a

prudent mind.

That, as per law as well as the constitution, .‘
the respondents is bound under the . law
regarding the judgments of the apex court but
the respondents have considered himself
above the law while refusing to implement the

judgment/order of this Honourable Tribunal.

That, once an order has been passed and
once the court of law has ordered any
department to do anything in specific manner
then the concerned department cannot.

refused to act upon the order of the court.

That, the judgment of this Honourable
Tribunal is liable to be executed and there is
no legal bar in execution of the same as the
respondents are reluctant to obéy the
judgment of this Honourable Tribunal and
this is the reason that the respondents have
not allowed nor posted the petitioner at any
pést despi.te‘ clear cut judgment of this

Honourable Tribunal.




o erveereerern PRAYER oo,

Ii:' is, therefore, most humbly prayed

that on acceptance of the instant petition, the -

judgment dated 24.02.2023 passed by this

Honourable Tribunal may please be executed
and the respondents may graciously be
ordered to implement the judgment/ order
dated 24.02.2023 passed by this Honourable
Tribunal in its true letter and spirit and also
directions be issued to the respondents to
adjust/post the petitioner against “the
ixﬁpughed post or any other relief as this
Honourable Tribunal deems fit and "
appropriate in the circumstances of the case,

may also be issued/ passed.

Dated 20.05.2023

Azhar Bilal Niazi
. ...Petitioner

Through

JUNAID ANWAR KHAN,
Advocate Supreme Court,
Of Pakistan.

AFFIDAVIT. .

I, Azhar Bilal Niazi son of Ghulam Mustafa
Niazi resident . of Mohallah Nogari,
Mansehra, Ex-PST Government Primary
School Makarha Bala, Tehsil and District
Mansehra, Petitioner, do hereby solemnly
affirm and declare on oath that the contents
of the foregoing petition for contempt of
court are true and correct and nothing has
been concealed from this Honourable Court.

Dated 20.05.2023 %)

Azhar Bilal Niazi
(DEPONENT) .




' BEFORE THE HONOURABLE KHYBER |
PAKHTUNKHWA SERVICE TRIBUNAL
: PESHAWAR

E.P:iNo. _ of2023
%Y TN

Service Appeal N‘o.1430 of 2019 -
Azhar Bilal Niazi ............... PETITIONER

VERSUS

‘Government of Khyber Pakhtunkhwa through
Secretary,  Elementary and  Secondary
Education, Peshawar etc. ... RESPONDENTS.

EXECUTION PETITION

| CORRECT ADDRESSES OF THE PARTIES o

PETITIONER ‘
Azhar Bilal Niazi son of Ghulam Mustafa Niazi
resident of Mohallah Nogari, Mansehra, Ex-PST
Government Primary School Makarha Bala, Tehsil and
District Mansehra. :

RESPONDENTS -
1. Government of Khyber Pakhtunkhwa through
Secretary, Elementary and Secondary Education,

- Peshawar. , : -

2. Director, Elementary and Secondary Education,
Peshawar.

3. District Education Officer (Male), Elementary and
Secondary Education, Mansehra. , RN
Dated 20.05.2023 ’?\d‘) -

Azhar Bilal Niazi

. .-..Petitioner

JUNAID ANWAR QN,;

Advocate Supreme Court,
Of Pakistan,

Through
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 PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

Service Appeal No.lé[ 30 6f 2019

Avzhar Bilal Niaii'son of Ghulam Mustafa Niazi

resident of Mohallah Nogazi, Mansehra, Ex-.

PST "Government Primary School Makarha

Rala, Tchsil and District Mansehra ... ..Appeilant

MNhyber Pakhtukhwa .

Saervice

VERSUS winey o, L[ 2

IETE /_zx»/?

Government of Khyber Pakhtunkhw'l throu0h
Secretary Elementary and Secondary Lducatlon
Peshawar,

Director, Elementary and Secondary Lduc'mon

Peshawar.

. District Education Otﬁcer (Male), Llemmmry
and Secondary  Education, Mansehra
....... cevrereiieiiiceiiiiee .o Respondents,

SERVICE_APPEAL UNDER SECTION 4
OF KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT, 1974 AGAINST THE

IMPUGNED ____NOTIFICATION/ORDER
BEARING NO. 11660-64 DATED 12.07.2019
WHEREBY ___SERVICES _ OF __ THE

" APPELLANT WERE CFASED WITH

EFFECT __FROM  28.03.2009 WHILE
UPHOLDING THE ORDER N0.2543-50

" DATED 27.10.2011. THE APPELLANT

FILED SERVICE APPEAL_NO.297/2012
BEFORE THIS HONOURABLE TRIBUNAL
WHICH WAS DECIDED .ON_29.06.2512

47“1

'l‘rlhuunl
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BEFORE THE KHYBER PAKHTUNKHWA gERVlCES TRIBUNAL PESHA'WAR
AT CAMP COURT ABBOTTABAD. '

Service Appeal No. 1430/2019.
Date of Institution ... 31.07.2019

Date of Decision ... 24.02.2023

Azhar Bilal Niazi- $/0 Ghulam Mustafa Niazi. R/O Mohallah -Nogazi,
‘Mansehra, Ex-PST Governiment Primary ‘School Makalha Bala, Tehsd and
District Mansehra.- :

. (Appellant)“

VERSUS

‘ ' i ' .

 Government of Khyber Pakhtunkhwa through Secretary, Elementary &
Secondary Education, Peshawar and 02 others.

(Rfesponde-nts) '
MR: \1UHAM'VI AD ARSHAD KHAN TANOLI, i
Advocate --- For appellant.
MR. MUHAMMAD ADEEL BUTT, o
_Additional Advocate General --- For respondents.
MR KALIM ARSHAD KHAN - CHAIRMAN .
MR. SALAH-UD-DIN --- MEMBER (JUDICIAL)
JUDGMENT:
SALAH_—UD—DJN, MEMBER:- - Precisely stateld. the facts

surrounding, the instant service appeal are that th(, appellant was

)\\—//appomted as PST on 13 1. 994 He remained absent ﬁom duty with

—Jw
P

effect from 28.03.2009 till 23.08.201 1 and was entitled for ﬂveyeal’s
. !
leave without pay, while he availed six years and nine months
, A o .

leave. He was called on for personal hearing on 23.08.2011 by the

then Executive District Officer Flcmentary & Secondaly qucatlon
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" Mansehra and vide order dated 27.10.2011, the ser\i/ices of the
appellant were notified as ceased with effect from 28.(?3.2-009. The =

‘said order wads chzﬂienged by the appellant through departmental
. ‘ :

appeal, -which was not responded within the statutory
N B I B

peribd, constraining  the appellant to file Service Appeal

' ‘ No. 297/2012 before this Tribunal. The afore-menti;oned service
appeal éf the appellant was accepted by thié Tribunal vjide judgment
dated 29.00.2018 and the'respondents were directed to Londuct fresh
full-ﬂ_edged inquiry in the matte1; and also give o;gportunity of

hearing to the appellant. The competent Authority conducted fresh -

. | ’
inquiry in the matter and vide impugned order dated 12.07.2019, the

competent Authority has held that the appellant cannot be’ reinstated

P .

/ in service. The appellant challenged the same by way of filing
. :

i . i
A departmental appeal, however the same was not responded, hence the

instant service appeal. !

. . i

2. On admission of the appeal for full hearing, notices were.
|

issued fo the res;)ohden{s to submit their reply/comments, however
_ ' i

they failed to submit the same, therefore, their right of submission of.

reply/comments was struck of vide order dated 19.07.2022 and the

i
appeal in hand was fixed for arguments. '

i
3. Learned counsel for the appellant addressed his arguments
: i

supporting the grounds agitated by the appellant in his service
: i

appeal. On the other hand, learned Additional Advocate General for.
| .

the respondents controverted the arguments of learned counsel for
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° .
the appellant and contended that the . impugned order has been .

pa§sed in accordance with relevant rules.
4. Arguments have already been heard and record perused. -

5. A perusal of the record would show that vide Notification

~dated 27.10.2011, issued by the then Executive District Officer -

Elementary & Secondary Education Mansehra, the services of thle

appellgnt \;vere notified as ceased with effect from 28.05.2009 on the'l

grm{md that the ‘appellant had l-r'lemainec'l absent with effect froﬁ :
- 28.03.2009 ull 23.08.2011. The afbre-mentioned N(l)ti!ﬂcatiOH dated

27.10.2011 was previously challenged by the appellant through filing

_ ' of Service Appeal No. 297/2012 before this Tribunal; which was
_Z‘ h ; - accepted vide judgment dated 29.06.2018, Whereby the T\Iotiﬁc:ation~

dated 27.10.2011 was set-aside and respondents were directed to

conduct fresh tull-fledged inquiry in the matter. The relevant para-06

and 07 of the judgment dated 29.06.2018 are reproduced as below:-

"6.  The service of the appellant has been cedsed w.e.f
28.03.2009 whereas order has been passed on 2 7.10.2011 '
and so this very order itself is defective in the eyes of law.
Apart  from  this, this Tribunal did not ﬁnd - any.
inquiry, charge sheet or show-cause notice given by the
respondents 1o the appellant but even then imposed major,
penalty of ceasing his service and in this way, the
respondents committed serious blunder by not following the

legal procedure prescribed under the law.

7. The crux of the above discussion is that after taking into

consideration the above-mentioned factual and legal =
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that it is a fit cr.;'._\‘_e (o be interfered by this Tribunal u;r)a'er its
appellate  jurisdiction. As such, on acceptance - of ' the
appeal, the impugned order dated 27.1 0.2011 stands
-ser-a.sir:ie and the respondents are directed to cc)na_’zict fresh

- full-fledged l?nqiu.'ry and also give opportunity of hearing to
the appellant. With the above observations, the appeal
© stands disposed off. Parties are left to bear their own costs.

File be consigned to the record room.”

6. We have carefully gone through the available record:- to
ascertain”ds to whether the fresh inquiry in the matter had been

conducted in accordance with the directions issued by this Tribunal

in its judgment dated 29.06.2018 or not. Available on the record is

b

' /( copy of letter dated 10.09.2018, whereby a committee comprising of
1 / : ’ . N .

-

:é.._.._.._._ Mr: Lugman Sahib Principal GHSS No. 1 Ms?msehra, Mr.
‘M_uhé‘m.,n:md Nazir Principal GHSS Pairan Manse%n*a and Mr.
Muhammad /-\.slalﬁ Vice-Principal GHSS Parhenna I\;/Iansehra Was
constituted  to dig out the facts. The afore-menti;()'ned iqquil‘y .
committee carried out proceedings and submitted it:;i reppﬁ to the
District  Fducation Ofﬁce‘zr (Male) Manschra vide; letter dated
20.03\1201‘?). The available record wéuld show. that onbireceipt of the
inquiry report, the District Educati011 Officer (Ma;le) I\t1ansehra
issued show-cause notice to the appellant on 06.05.20;]9. In view of -
the judgment dz;ted 29.06.2018, passed 'by this- ;Tribdnal, _the'

competent Authority was required to haye issued qk;large sheet a§

well as statement of aliegations to the appell-antl;;md to have

conducted a regular inquiry in the matter. It is, however astonishing

that in s show-cause notice issued to the ‘appeliant on

ATTESTED
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06.05.2019, the competent Authority has dispensed with conducting
of formal inquiry in the matter and passed impugned Notification - -

dated 12.07.2019, 'whereby the competent Authority has held that the

appél]ant cannot be reinstated. The previous order ¢at§d 27.10.2011
i
' passedf by the competent Authori.ty regarding ceasing f‘)f services of
the appellant with effect from 28.03.201 9. has already Feen sAét-aside_
by tlli_ls Tribural in the previoug round of litigation, whilie in the fresh

inquiry proceedings, the appellant has not been provideid any penalty

prescribed in the relevant rules.

7. - The allegations as leveled against the appellanf were. that he

had remained absent with effect from 02.12.2008 to 12.10.2011 and -

had joined SRSP as Social Organizer without obtainiing any NOC

A from the c.on'lpetent'Authority. The respondgnts \;Je]'re requirfed o .
have proceceded against the appellam in accordance with the re]evém
rules by complying the directions issued by this T?ribunal in its
judg_nnwem dated 29.06.2018. However, while goiné thrpugh the

| ‘.
record, we have observed that the competent Authority did not

: !
bother to comply the directions issued by this Tribunal in its previous

, ‘ ‘ _ T
judgment dated 29.06.2018. The allegations against the ‘appellant .

I
were serious in nature but the competent Authority conducted the

: o _ . ]

fresh proceedings against the appellant in a whimsical manner and
no legal sanctity could be attached to the same.

!

8. Inview of the above discussion, the instant app;éal is accepted
~and respondents are directed to allow the appellant to join his service

by posting him on the relevant post. The absence period with effect
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© from 02.12.2008 as well as the intervening period shall be treated as’

leave without pay. Parties are left to bear their own costs. File be

consigned to the record room.

- ANNOUNCED
24.02.2023

-

(SALAH-UD!DIN) .
MEMBER (JUDICIAL)

/@ " CAMP COURT ABBOTTABAD

(KALTM ARSHAD KHAN)
CHATRMAN
CAMP COURT ABBOTTABAD
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