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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
' PESHAWAR

Service Appeal No.1642/2022.

‘Mst Naheed Kousar Vs Govt: of KP (Health) - . Petitioner

AFFIDAVIT

I Dr, Mubarak Zeb khan S/O Mr, Alam Zeb Khan Litigation Officer
,Office of DHO Peshawar, do hereby solemnly affirm and declare on oath that

content of the instant replay are true and correct to the best of my knowledge & belief
and nothing has been concealed from this honorable Court. . :
M is Farled Hadid o oot Hah i T “/’f“l‘:
Ha  pntoens M/M /5”( nofler beew et
N . aefe . L
o ie & AN e/ 4 |
DIEZ
Dr, Mubark Zeb
Litigation Officer

Office of DHO Peshawar
NIC No: 17101-6493994-5
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OFFICE OF THE DISTRICT HEALTH OFFICER

PESHAWAR
Phone No. 091-9225387

AUTHORITY LETTER

Syed Mastan Ali Shah Litigation Assistant ,Office of DHO Peshawar,
NIC No: 17101-0365818-9 is authorized to submit parawise comments reply in the
case Service appeal NO.1642/2022 titled Mst Naheed Kousar Vs Govt of KP in

Service Tribunal ,Peshawar.,

District Health Officer
Peshawar .
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" {y_ BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
s, PESHAWAR

Service Appeal No. 1642/2022

Mst. Naheed Kousar W/O Bakht Pur Khan R/O Near Khazana Sugar Mil
Tehsil & District, Peshawar

............... Appellant
VERSUS

Director General Health Services, Khyber Pakhtunkhwa.
Secretary Health, Government of Khyber Pakhtunkhwa.
Accountant General Khyber Pakhtunkhwa Peshawar.
District Health Officer Peshawar.

District Account Officer, Peshawar.

Nk

....... Respondents.

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No 01.02& 04

Preliminary Objections.

L. The appellant has got neither cause of action nor locus standi.

II. The appeal is not maintainable in its present form.

II. That the appellant has deliberately concealed material facts from the
Hon’ble Service Tribunal Peshawar, hence liable to be dismissed.

IV. That the appellant has filed the instant appeal with mala-fide motives.

V. That the appeal is not maintainable in its present form and also in the present
circumstance of the issue.

VL " The appellant has not come to the Hon'ble Tribunal with clean hands and hit
by laches.

VIL That the appeal is bad due to non- joinder and mis- joinder of necessary and
proper parties.

VIIL. That the appeal is barred by law and limitation.

IX. That the appellant is not civil servant and is public servant with the meaning

of S.9 of the Khyber Pakhtunkhwa Regularization of Lady Health workers
program and employees (Regularization and standardization ) Act 2014 and.
Hence the Honourble Tribunal has no jurisdiction.

Respectfully Sheweth:

Para No 01. of the appeal pertains to record.

Para No 02. of the appeal pertains to record.

Para No 03 . of the appeal pertains to record. .

Para No 04 . of the appeal pertains to record.

Para No 05 . The fact is that . appellate was regularized under the

directions of Hon'ble Supreme Court of Pakistan on 03-10-
2012, in Cr. Original Petition No 15 and 73 of 2021 in
Human Rights Case No 16360 of 2009 and Constitution
Petition No 36 of 2112 “Bushra__Arain Vs. Jahanzaib Khan,




“i;a LT Secretary Health and Others. As per
s Jjudgment of Hon’ble Supreme Court of Pakistan and in view
of The Khyber Pakhtunkhwa Regulation of Lady Health
Workers Program and Employees(Regularization and
Standardization) ACT 2014 appellant was also regularized
w.ef I* July 2012 as her initial appointment as Lady Health
Worker in BPS 05 (Annex-I),
All LHSs, LHWs Account Supervisors and Drivers will be
regularized from 1" July 2012 as initial appointed and
calculation of financial implication to be borne by Federal
Government shall be made accordingly on the basis of
employees’ strength as on 30™ June 2011 including cost of
total cost of the project. (Annex-II).
Therefore, under the judgment of Hon’ble Supreme Court of Pakistan,

= © appellant was regularized w.e.f 1¥ July 2012 as her initial appointment as
Lady Health Worker in BPS 05 and as appellant served as a regular
: ' government employee only for 08 years, 7 Months (i.e from 1% July
| 2012 till 3rd may 2021) therefore appellant after attaining the age
of superannuation was relieved and her services were made stand retired
from 01 February 2021 (Annex III), therefore, appellant is not entitled
L for any pensionary benefits on the plea that pension liability will accrue
“after ten years from the date of regularization i.e June 30, 2022, as
prescribed in Council of Common Interest (CCI) decision.
(Annex IV).
Furthermore it is stated that as per Honourble. Peshawar High Court
- judgment the Departmental appeal of the appellant was forwarded to the
Competent Authority vide letter No.4985/DHO/Pesh dated.1 1-03-2022
(Annexure-V). In response the Competent Authority send letter No.SOH
(Lit-1)3292/2022 dated Peshawar 12-09-2022 along with judgment of
Supreme Court of Pakistan(Annexure-VI).
Para No 06 . Already explained in para No 5.(Annexure-VI)

Para No 07 . Already explained in para No 5.

Para No 08 . That the respondents also seek permission to raise further points
at the time of arguments . '
REPLY ON GROUNDS

a)  Already explained in above paras.
b)  Already explained in above paras.
c)  Already explained in above paras.

d) Incorrect. Already explained in above paras.
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In the view of above, it is humbly prayed that the instant appeal
being devoid of merit may very graciously be dismissed with cost.

C:stpandenﬁ’ﬁ-ﬁll Respondent No-02

Director General Health Services Secretary Health
Khyber Pakhtunkhwa Peshawar Khyber Pakhtunkhwa Peshawar
e
Respon 0-04
District Health Officer
Peshawar

e




FOR THE EXTRAORDINARY GAZETTE ISSUE OF '
THE KHYBER PAKHTUNKHWA /-J”

PROVINCIAL ASSEMBLY SECRETARIAT WW

KHYBER PAKHTUNKHWA

NOTIFICATION
Dated Peshawar, tlle%__/07/20 14,

No.PA/Khyber Pakhtunkhwa/Bills/2014/__, 5 S_[ The Khyber Pakhtunkhwa Regulation of
Lady Heaith Workers Prpgram and Employees (Regularization and Standardization) Bill, 2014 having
been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 24™ June, 2014 and assented to by
the Governor of the Khyber Pakhtunkhwa on 29" June, 2014 is hereby published as an Act of the

Provincial Legislature of the Khyber Pakhtunkhwa.

THE KHYBER PAKHTUNKHWA REGULATION OF LADY HEALTH
WORKERS PROGRAM AND EMPLOYEES (REGULARIZATION
AND STANDARDIZATION ) ACT, 2014

(KHYBER PAKHTUNKHWA ACT NO. XXVI OF 2014)

(First published after having received the assent of the Governor of the
Khyber Pakhtunkhwa in the Gazette of the Khyber Pakhtunkhwa.
(Extraordinary), dated the 0§/07/2014).

(Here print as in the accompaniment).

l\Lwa__e&A,

SECRETARY,
Provincial Assembly of Khyber Pakhtiinkhwa.
No. and date (as per notification above).

A copy of the above notification with the accompaniment is forwarded to the Manager.

~Government Stationery and Printing Department, Peshawar, with the request to publish the same in the

extraordinary issue of the Khyber Pakhtunkhwa Government Gazette of today’s date and distribute copies

thereof immediately in accordance with the list given overleaf.

Proof should be sent to this Secretariat before publication.

t\\wh-—eal.,

SECRETARY,
Provincial Assembly of Khyber Pakhtunkhwa

E.No. PA/Khyber Pakhtunkhwa /Bills/2014/_Z,6" 2 - G 6 Dated 2—/07/2014

“ ;l.-
A copy of the above is forwarded to :-

The Principal Secretary to Governor, Khyber Pakhtunkhwa.

The Secretary to Government of Khyber Pakhtunkhwa, Health Department.

The Secretary to Government of Khyber Pakhtunkhwa, Law Department.

The Director Information, Khyber Pakhtunkhwa.

The Director 1.T/ Special Sccretary Provincial Assembly of Khyber Pakhtunkhwa.

SECRETARY. :
Provincial Assembly of Khyber Pakhtunkhwa
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~ ACT

to requlate the status of Lady Health Workers Program in the Province of the Khyber
Pakhtunkhwa and to regularize and standardize the services of employees
of the said program

WHEREAS in pursuance of the Constitution (Eighteenth Amendment) Act, 2010, the subject of
Health has been devolved to the Provinces and as such Lady Health Workers Program run by Federal
Government for supporting the family planning and primary health care was devolved to the Provinces
accordingly;

. AND WHEREAS in the Lady Health Workers Program, the community based workers have a
special nature of job, for the execution of which they have to remain continuously embedded with their local
catchment population;

AND WHEREAS if is obligatory to maintain the original concept and design of the Lady Health
Workers Program, to ensure the presence of community embedded employees for effective service’
delivery to the people of the area,

AND WHEREAS it is expedient to regulate the status of Lady Health Workers Program in the
Province of the Khyber Pakhtunkhwa and to regularize and standardize the services of the employees of
the said program. '

Itis hereby enacted as follows:-

1. Short_title, application and commencement.--(1) This Act may be called the Khyber
Pakhtunkhwa Regulation of Lady Health Workers Program and Employees (Regularization and
Standardization) Act, 2014,

(2) It shall apply to all persons employed or to be employed in Lady Health Workers Program,
in the Province of the Khyber Pakhtunkhwa.

(3) It shall come into force at once except section 4, which shall come in to force on 1t July,
2012.

2. Definitions.---In this Act, unless there is anything repugnant in the subject or context,-

{a} "catchment population' means the local population for which a Community
Embedded Employee of the Program is appointed or posted and regularly resides
therein;

{b) "Community Embedded Employee" means a Program employee residing and
working within his defined catchment population for which he was appointed or
. posted; -

() “District Program Implementation Unit" means the Management Unit of the
© . 5 Program at District level;

{d) "Government" means the Government of the Khyber Pakhtunkhwa;
()  “prescribed” means prescribed by rules;
{f "Program” means the Lady Health Workers Program devolved to the Province and

which was previously run by the Federal Government under the name of the
National Program for Family Planning and Primary Health Care;

(g)  "Program employee" means an employee of the Program, whose service is
regularized under this Act and includes persons to be appointed after the
commencement of this Act;




‘ ' C @
(h) "Province” means the Province of the Khyber Pakhtunkhwa; '

Cy >
‘_ﬁ:‘, (i) “Provincial Program Implementation Unit' means the Management Unit of the
' Program at Provincial level; and
{0 “rules” mean rules made under this Act. -
3. Status of Program.---(1) On commencement of this Act;the. National Program for Family Planning

and Primary Health Care, shall be deemed to.be a Program, of Government to be known as the Lady
Health Workers Program. .

(2) The purpose of the Program.shall be ._t_e,zp[_eyfci_e.;;preyentive,),,':cu_raiive, rehabilitative and-
promotive health care services to the catchment population’inthe:Province..

(3) The Program shall continug for:such a penod as: Govemment may determine.

(4) After coming into force of this Act, Government may appoint persons to various posts in -
the Program on contract basis and there shall be no regular. ‘appointment in the Progtam.

(6) The appointment under sub-section (4} shall be made in accordance with the criteria and | . -
manner as may be prescribed. o '

4. Regularization.---(1) On commencement of this Act, all the.Program employees, who were
appointed in the Program on contract or fixed monthly stipend basis before 1st July 2012, and holding the -
said post fill the commencement of this Act, shall stand regularized. with effect from 1s July, 2012

Provided that the services of such Program employees shall be deemed to have been regularized
under this Act only on the publication of their names in the official Gazette:

Provided further that the posts of the Program fallen 'vacant on account of death, retirement,
- resignation, dismissal, termination or otherwnse shall be filled-in on contract basis. -

{2) The Program employees regularized under this- Act shall be. placed in, the relevant Pay
Scales corresponding to the civil servants or as may be determined by Government. .

3) The seniority of the Program empioyeeS'reguIarized under this. Act shall be determined in
a manner as may be prescrtbed .

(4) A Program employee, whose services are regulanzed under; this' Act, shall retire from
service, on the option of the.Program employee and on such dateiasrequested by the Program employes, -
after completion of twenty five years of qualifying service or on thé. completion’ of sixtieth year of age.

. (5)  AProgram employee, whose service |s-regular|zed-under this Act, shall be entitled to such
pensionary and retirement benefits as may be determined by Government.

5. MecHahism of recruitment for Community Embedded Employees.--~(1) For filling a pOsi of
Community Embedded Employee, the appointing authority shall- cause to verify and ensure in the -
prescribed manner that person, who is to be appointed. against such:post, shall:be a regular resudent of his
catchment population.

(2} The Provincial Program Implementation Unit-shall oversee and monitor the process and
finding of the verification, carried out by the appointing authority- under sub section (1), before a persun is
appointed against post of Community Embedded Employee .

(3)  The Community Embedded Employee shall perform his duties -within the catchment
population of his residence; provided that Government may adjust a. Community- Embedded Employee in
another area in certain circumstances to be.prescribed.
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T - . @ Notwithstanding anything contained in other provisions of this Act, the services of the @
- s Comratinity Embedded Employees, whose services are regularized under this Act, or other Community
< Q‘ .. Embedded Employees to be appointed after the commencement of this Act, shall be liable to termination, if
.the employee-

(a) has unlawfully ceased to be a regular resident within or has become a non-
resident for his caichment population; or

(b) is involved in any other engagement or a practice which is not in accordance with' .
the laid down and approved policy of the Program; or

| (¢)  has ceased to be efficientin the:pe'ffermevnc'e of official duties; or
(d) has proved guilty of gross mis‘conduct'- :

(5) A Community Embedded Employes, whose serwoe is- termxnated under sub-clause (a) or =
(b) of sub-section (4) of this Act may be reinstated intoservice in.a" mannef-as may be prescribed: .

Provided that this opportunity of reinstatement shall not be given more than once throughout the'
tenure of a Community Embedded Employee's service:

Provided further that-

(a) no salary or allowances shall be paid to the re-instated.emp_loy'ee for the period
spent under termination; and :

(b) payment made, if any, to the-terminated: employee bemg re-instated, which was
not allowed during o for the period spent. under termination, is recovered from the’
employee,

6. Posting, transfer and adjustment of Program employees ---Notwithstanding anything contained |
in other provisions of this Act, the Program employees;. except the. Communlty Embedded Employees, may
be transferred to perform duty anywhere in the Provmce :

7. Dnscmhnarv action.---Disciplinary cases: agamst the Program empioyees shall be dealt with in a
manner as may be prescribed. :

8. Application of Government rules.s-Thig F j ‘ ;shatl be- dealt in accordance with
the provisions of this Act and rules; prov;ded thiati it no-spegificzrules’ aré:available on any matter, the
Government rules shall t oe applicable to such Program. mployees :

9, Public servants.--All Program employees shall be; deemed to be public servants within the
meaning of section 21 of the Pakistan Penal Code, 1860 (Act No. XLV of 1860).

10,  Power to make rules.--Government may, by- nouf[catzon in the official Gazette make rules for:
carrying out the purposes of this Act.

1. Savmg - Any rules, orders or instructions in respect of any terms and conditions of services of
Program employees duly made or issued by an authority competent to make.them.and in force immediately
before the commencement of this Act shall, in so far as such rules, orders or instructions are not -
inconsistent with the provisions of this Act, be deemed to be rules made under this Act.

12, Removal of difficulties.-If any difficulty arises in giving effect to any of the provisions of this Act
Government may make such order, not inconsistent with the provisions of this Act, as may appear to be
necessary for the purpose of removing the difficulty:

Provided that no such power shall be exercised after the expiry of one year from the
commencement of this Act,
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- _1"3:‘&’ = Repeal.~ The Khyber Pakhtunkhwa Regulation of Lady Health Workers Program and
Employees (Regularization and Standardization) Ordinance, 2014 (Khyber Pakhtunkhwa Ord. No. VI of

2014) is hereby repealed. .

BY ORDER OF MR. SPEAKER
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA

(AMANULLAH)
Secretary :
Provincial Assembly of Khyber Pakhtunkhwa

District Heal
Officer Pes




(Original Jurlsdiction) . -'jl"
s
Present 7

Mr, Justice Iftikhar Muhammad Chaudhry, CJ.
Mr. Justice Jawwad S. Khawaja
Mr. Justice Khilji Asif Hussain

Crl, Origipal Petition No.15 and 73 of 2012

In

Human Rights Case N0.16360 of 2009

And

Constitution Petition No.36 of 2012

(Regarding the Regularization of Service
of Lady Health Supervisor/ Workers)

Bushra Arain . (In Crl.O.P.15/12)
Dr. Pir Ghulam Hussain and others (In Crl.O.P.73/12)

...Petitioners

Versus i
Mr. Jahanzeb Khan, Secretary Health and others ...l(espondems

In Attendance: Ms. Bushra Araen, LHS (CrLO.P.15/ 12)
Ms. Rukhsana Anwar, LHS (in Cont. P.36/12)
Ms. Shafaq, Programme Officer
Ms. Farhat Sultana, LHS
Ms. Saeeda Shaheen, LHS )
Ms. Maryam Sultarfa, LHS BN

Dr. Pir Ghulam Hussain,
Field Monitoring Coordinator (Crl.O.P.73/12)

For the Federalic‘nzl Raja M. Aleem Abbasi, DAG

For Govt. of Punjab: Mr. Javed Hassan, AAG

Mr. M. Qasim Mir Jat, AAG, Sindh ‘

Mr. Saeed Qureshi,
Focal Person to Secretary Health

For Govt. of Sindh:

For Govt.of KPK: ~ Syed Arshad Hussain Shah, AAG, KPK
. Mr. Asmatullah Qureshi, 5.0.

For Govt. of

Balochistan: Mr. M. Azam Khant Khattak, AAG, Balochistan

Date of hearing: 03.10.2012.

RDER

The learned DAG stated that the in pursuance of the policy funds have been
the Provinces till the moth of September,

ed for the distribution of salaries etc. t0
letion of codal formalities from the

the comp:
ferred in the shortest possible time 50

to the staff working in arious

4ED

releas
2012. According to his instructions on

Finance Ministry this amount is likely to be trans

ovinces may reimburse the amount

that the respéctive Pr
LHS and others stated

projects relating to health, Mst. Bushra Araen,

/ perintendent
=" Suprefe Court of Pakistan
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ol and the Provincial Governments may lake Interest to disburse their salaries well in
¢y > .
- time particulatly before the Eid-ul-Azha. Learned DAG stated that n,' afforts shall be
; made to do lhe needful. We expect that the Cliel Secretarics of the

respective
Provinces and the Commissioner ICT shall also take stepa in this behall

2. Dr. Pir Ghulam Hussaln, Field Monitoring Coordinator stated that the Officars

and Staff of Programme Monitoring Units (PMUs) approximately 167 :a numbers have
been left at the disposal of Provinces for the purpone of confirmation yot they are
l working at par with the LFIWs and LHSs on the Fedetal strength, since 1996, therefore,

their services may also be regularized by the Federatlon, The learned DAG has stated

P s I

that this decision has been taken in a meeting duly represented by the represcniatives

of the respective Provincial Governments. He has referred Lo the summary sent to the

!

}

.r Prime Minister, relevant paragraphs of the same are reproduced as unes:-

1

; “iv. Al LHSs, LHWs Account Supervisors and Drivers will be

b regularized from 1# July, 2012 s initial appointed and
calculation of financial implication to be borne by Frderul

! Government shall be made accordingly on the basis of
employees’ sirength as on 30t June, 2011 ijrcluding cost of

; medicine and operational costs ot exteeding 10%  of the

[ total cost of the project.

v. Slaff of the PMUs of concerned provinces shall be
regularized by the respective Provinces, The Provnices sinll

be responsible for the payment of linbilities nccruing on this
account.” '

We observed that if it is mutually agreed between Pederal and Provincial
Governments, they must undertake exercise to regularize the employces as eorly as
possible without any discrimination. If the Lady Health Supervisors (L.+15s) and Lady

Health Workers (LHWs) are confirmed by the TFederal Government then again m\'olher
issue of discrimination in respect of regularization of PMUs Staff will arise. The Chicf
Secretaries of the respective Provinces and the Commissioner ICT 1s required to submit
a progress repott in this behalf on the next date of hearing. It is recquested on behalf of

the Federation that four weeks time may Kindly be granted in order In regularize the

SN s e e e e g

aid employees. The request is allowed. The matter shall be listed (or hearing after

il Mlmmnd Ll dlory, €
/Gy, /jz:wo-\c’ S Fk«wcj)ﬂq ’ j _ /7"
J// leb s‘() ; ﬂr.‘”{ /,,‘vj,( et s /

1

M. Ashiar Malik

A

!
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G G "FQNAMENT OF KHYBER PAKIE
TRICT HEALTH OFFICER PESHAWAE.

Dated Peshawar the /4 10 G i
No. [ 30 AP —RL /DHC] DY

sanlion 15 hereby scos

'
: i
! of 1Ar/Mst. Naheed Kosar W/o Bakhat Pur BPS-05 as Lady Health Worker attached to :
|
i

S erana/District Hlealth Officer Peshawar.

Z in terms of Section-13 of the Khyber pakhtunkhwa Civil Servants Act 1873, the official shall

Vs

' siaad retire from service en 0:/ 02/2021 AN on attaining the age of superannuation.

: : District Health @1{ icer

|
|
- ,
| i o
| S/ -XXXNKKEKNNANNK
|
]
Peshawar

AL ’JJ\/ is forwardsd 1o the:- :
Accountant ( ‘Ivl‘ll"fu] Khyber I axh11111K1v«L. eshawar.

7. Provincial Coordinator LHWSs Program Khyber PakhtunKhwa Peshawar.
“ District Coordinator LHWs Program Peshawar.

4. Litigation Officer DHO (ffice Peshawar.

5 ffice Assistant.

6 Establisiment section to update the retived personnel list.

7. Account section

For information an n/action.

/}D stric %
i pdsiawar

7% District Health
Ofticer Peshawar

o FAKyber PakktunKhwa/Bills/2014/381.  In terms of provision of The Khy
) TalirunKhwa Regulation of Lady Health Workers Program & employees (regular 1zat
; siandardization) Act, 2014 (Para (4) Sub-Para (4) & (3} if the Khyber PakhtunKhwea Ci

wrded 1o the grant of 365 days leave encashment in lieu of LPR in iespe

i

e

Servants Revised Leave Rules 1981 and ms*tmchon. there under issued from time to fhnw,

T
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Case No CCI 2/1/2013
Dated January 23,2013

REGULARIZATION OF LADY HEALTH
WORKERS ETC

DECISION

The council of Common interests considered the summary dated January 17,
2013 submitted by Ministry of inter Provincial Coordination (secretariat of CCI) on
“ Regularization of Lady Health Workers etc ” and decided that Federal Government
will keep on financing the LHWSs program till June 30,2017. Pension liability which
will accrue after ten years from the dated of regularization i.e June 30,2022 will be
settled in a separate meeting .The Council also directed the provincial government to
finalize the necessary legislation regarding their service structure and terms and
conditions etc as soon as possible keeping continuity of the spirit of original scheme

in-view.
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OFFICE OF THE DISTRICTI—IEALTH OFFICER

| /
PESHAWAR e
Plzone No. 091-9225387 st

No. 61'?'5: < __/DHO/Pesh ‘Dated : /(7 °3 /2022

et St e s e e g e v e
= — —— e e Y, P A o e e e e e e e e e . . e (e B

To
' The Director General Health Services.
Khyber Pakhtunkhwa Peshawar.

Subject:  Writ Petition No 4537-P/2021- Mst. Naheed Kousar Vs Govt of
Khuber Pakh tunkhwa

Sir,
Enclosed pleéée find herewith order sheet of Peshawar High Court
4 ‘Peshawar regarding the ai)oye mentioned writ petition which is self explanatory.
Being Competent Authority your 'gOOdsglf is r‘equeé{ed to implement t]ié court
Judgment dated. 23-02-2022, as the implementation of the judgment of the above
mentioned writ petition is beyond the jurisd'_icti'on of the | undersigned.

‘Being court matter, priority is requested.

¢ CC to:- | R . -

> Deputy Registrar (J) Peshawar High Court Peshawar.

» PS to Secretary Health Khyber Pakhtunkhwa Peshawar.

» Deputy Secretary (thlgatlon) Health Department Khyber Pakhtunkhwa
Peshawar.

> Assistant Director (Lit). DGHS. Khyber Pakhtunkhwa Peshawar.

» Provincial Co- ordinator LHW program, Khyber Pakhtunkhwa Peshawar.

Ofticer i cshawar
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MOST IMME DIATE | COURT MATTERIGUT 100

 GOVERNMENT OF 5\: I‘:’F? UPAKHTURIRV L
HEALTH [ rm ENT \//
| A-nww e

No. SOH(Lit- l;'Iz.(U"\Z 2120
Da fed I osha\mn tha 12

: 4 S
e /G5
. O
. ~ . ' T C-?) / I :-Z?;"L-"‘ 7"
The Director General Health Services, | & e
.Khyber Pakhtunkhwa, Peshawar. NN
' X4

Attention: Director Litigation

Subject-  WRIT PETITION NO. 4537-P/2021  TITLED
KOUSAR VS GOVERNMENT OF KHYHEER PA!
OTHERS.

it i vt

I am directed to refer to your letter No. 1103-05/iit dated 24-04-2007 ony .
the subjeot‘ noted above and to state that in light of Hon'ble Supreme C‘.m_srz\.ﬁudgmml-
2022 PLC (C.8) 202 of Article 371 of Civil Service Regulation (C.5.R) in similar ndure

cases already decided (t,opy attached), hence, the competent authority has wtted |

e AN

the appeal of the applicant regarding grant of pensionary benefits, picase.

Being Court matter may please be treateu as Most Uraent,

encl: AS Abhove

Yours Sinceraly /¢

{SHCAND AR :‘71.?:2_;’
Section Officer (L)

Copy forwarded for infdrmation to the:-

1. Registrar Peshawar High Court, Peshawar.
2. Section Officer E-IH, Health Department w.r.t letter dated 14% April, 2022, {0
3. PS fo Secretary Health Depariment. 2 -
4. PA o Deputy Secretary (Litigation) Health Depariment. / f‘ ,;; ‘
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of C.S.R. did not allow those who did not fulfil the requisite conditions for qualifying for pension
’ " bypass such conditions and add up'regular and contractual periods of employment for the purpose of
- .meeting the eligibility criterion of ten years of service. Such an interpretation would creaie absurd
“situations and would render other provisions and Articles of C.S.R. redundant, unnecessary and sursiue.
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[Supreme Court of Pakistan]

Present: Gulzar Ahmed, C.J., ¥jaz ul Ahsan and Sayyed Mazahar Ali Akbar Nagvi, JJ
MINISTRY OF FINANCE through Sccretary. and others

Versus . :
Syed AFROZ AKHTAR RIZVI and others
Civil Appeal No. 1496 of 2019, decided on 12th July, 2021.

(Against judgment dated 05.10.2018 of the Federal Service Tribunal, Istamabad, passed in App:u!
No. 256{R)CS of 2016) '

Civil Service Regulations (C.S.R.)---

~---Arl.371-A

-~-Contract employees subsequently regularized in service---Pension---Conditions -
qualify

‘ing service---Article 371 of Civil Service Regulations (C.S.R.) did not allow Government servais
rendering temporary service in a temporary establishment for more than 5 years to be entitled for grarni .
pension rather such period could be counted towards calculation of pension only if otherwise entitled .,
pension by meeting the criteria of qualifying service-—Where the services of a contractual employec
were converted into regular employment the period spent in -contractual employment subject i =«
minimum of five years could be inclided in calculating pensionary benefits but only and oniv in »
situation where the employee was otherwise sutitled/eligible to receive pension subject to haviae
rendered qualifying service (10 years) in permancnt employment---Unless he met the criteriz of havins
served for the duration of the qualifying period, (the period spent i contractual employment could not b

added to make up for any deficiency in qualifying service for the purpose of eligibility to receivs
pension. ‘

An employee who was employed on contractual. basis and. was subsequently regularized may .
entitled to pensionary benefits provided: '

i)  He was eligible for pension having served for the qualifying period (10 years) as a regular
employee, :

if)  For the purpose of calculating pensionary benefits his service as a contractual employee couid he
factored in to provide him any financial benefit that may be due to him.

i) The period spent in employment as a contractual employee and as a regular employee coutd n
be aggregated in order to detérmine his eligibility for entitlement to pension.

"
[eN

iv)  Eligibility to receive pénsion was directly related to rendering qualifying service as a regula:
employee. Unless an employee had performed services in a regular appointrent for the duraiior
of the qualifying. period (10 years), he was not entitled to receive pension,

Chairman, Pakistan Railway, Government of Pakistan v. Shah Johan Shah PLD 2016 SC 534 ref.

In case, an eémployee had served 'a Government department for the duration of the pericd
qualifying him to receive pension, the period spent as a contractual employee may be added to his
regular qualifying service only and only for the purpose of calculating his pension and for no cthe:
purpose. The provisions of Asticle 371-A of C.vil Service Regulations (C.S.R.) started with 2 non
obstante ciause which meant that the said Article did not relate to the question entitlement or eligibiliiy
to receive pension. It was clearly and obviously iestricted to counting the period of a minimum of [ive
years which had been rendered by a temporary contractual employee to be taken into account with the

object of calculating the quantum of his pension and not more., The non-obstante clause in Article 3714
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Therefore, Article 371 of C.S.R. did not allow Government Servants rendering temporary se.r_vice it a
lzmporary establishment for more than 5. years to be entitled for grant of pension rather §uch per 'G_d CP““"j
be counted towards calculation of pension only if otherwise entilled to pension by meeting the criteria of
qualifying service. -

Chairman, Pakistan Railway, Government of Pakistan v. Shah Johan Shah PLD 2016 SC 534 ref.

Sohail Mchmood, Additional AGP, Khan' Hafeez, JS, Fin, Div., Abdul GhafTar, $O, Fin. Divi. and
Sajid Javed, Legal Assistant Fin, Div. for Appellants.

M. Ramzan Khan, Advocate Supreme Court, Syed B.H. Shah, Advocale-on-Record along wiih
Respondent No. 1 in person for Respondents.

Date of hearing: 12th July, 2021,
ORDER

IJAZ UL AHSAN, J.---The appellant is aggrieved of a-judgment of the F,ec.leral Serv.ice T‘rii;un‘ai,
Islamabad (“the Tribunal™) dated 05.10.2018. Through the impugned judgment, while accepling & ?ff"" ”‘:
Appeal bearing No.256(R)CS of 2016 filed by. Respondent No.! (Syed Aftoz Akhtar Rizvi) the 1 "m““?";

directed that his last drawn pay as contract employee would stand protected on his regularization’

appointment on regular basis and the' Appellant should provide consequential/retirement benefits to him
within h. period of three months. :

2. Briefly stated the facts: necessary for decision of this Appeal are that Respondent No.1 was
appointed as Data Entry Operator (BS-12) in National Educational Inforniation Management Sysiem
("NEIMS") on 11.04.1992 on contractual basis. Subsequently, the employees of NEIMS were transferred
to the Academy of Educational Planning and Management ("AEPM") and were regularized with effec;
from 01.07.2008. After regularization, the Respondent rendered ‘services in AEPM and retired 3 vears
later. He submitted an application requesting that he .may be regularized with effect from his initial
appointment and his services from 11.04.1992 to 30.06.2008 be counted towards determination/fixation
of his pensionary benefits. Such application was rejected by the Appellant. This prompted the
Respondent to file an appeal which was allowed vide judgment dated 01.02.2017. The said judgment was
challenged before this Court throughi CPLA No. 1255 of 2017 which was converted into an appeal and

allowed vide order dated 22.03.2018. The matter was remanded to the Tribunal for decision afresh. Ir

post remand proceedings, the appeal. of the Respondent was again allowed, vide impugned judgment
dated 05.10.2018. '

3 Leave to appeal was granted by this Court on 29.08.2018 inter alia in ire the following terms:-

"Submits that the impugned judgment of the learned tribunal dated 05.10.2018 fails to apply the
principle-laid down in Chairman, Pakistan Railway, Government of Pakistan v. Shah Jjohan Shat
(PLD 2016 SC 534) and reproduced in the, impugned judgment. The period of temporary service
exceeding 5 years can be added towards the government service pension if he is otherwise entitled
to pension. This principle contained in Article 371-A of the Civil Service Regulations (CSR) has
been affirmed in the aforenoted judgment. On the other hand, the respondent fails to satisfy the
condition ‘of Article 371-A of CSR and is fherefore 1ot entitled to receive pension. Yert the
Tribunal has awarded him that relief:"

4. The learned Additional Attorney General for Pakistan appearing for the -Appellant submiits that
the Respondent was appointed purely-on temporary basis in NEIMS, his services were regularized on
18.08.2008 in AEPM which in essence was a fresh appointment, His application for grant of pensionary
benefits was disallowed on the ground that he did not meet the criteria of qualifying service of 10 years.
He maintains that the period. from 1992 to 2008 cannot be counted for the purpose of determining
qualifying service in view of the fact that qualifying service has to be performed in a Government
Department and at least for a period of ten years. He further maintains that the Tribunal has
misinterpreted and misapplied the provisions of CSR 352, 361 and 365 and has conie to the conclusions
which are. patently erroneous. He relies on a judgment of this Court reported as Chairman, Pakisean
Railway, Government of Pakistan v, Shah Jahan Shah (PLD 2Q16 SC 534) and submits that the T ribunal
has totally misinterpreted the same. He further maintains that the Finance Division has issued policy
guidelines vide Office Memorandum No.4(2)R-2/2614-237 dated 07.04.2015 for protection of pay of
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' .ga}“etted contract employees on their regularization/empioymenl on regular basis, As per para [{v} ¢ i@
said OM, the services rendered o contract basis do not qualify for pension/gratuity, He further subs.itg
that benefy; of pay protection s admissible to the Respondent but pensionary benelits are not admissine
for the contract period. IHo,wever,'pcnsionary benefits for regular service from the date of reguiarizeiion
are admissible tq regular employees under the Rulcs. :

3. _The learned ASC. for Respondent No.| has defended the impugned judgment of the Tribuns). Yo
maintains that admittedly the Respondent has rendered uninterrupted and continvous contractual ser i,

li)n NEIMS from 1997 to 2008. That béing so, the said period which comes to around |5 years is linbi to
e counted . :

«Na

h“P:f/www.plsbela.com/LawOnIinellaw/cascdcscrép.:sr...,v.. »

towards his pensionary benefits.and denial by the Department to grant him the benefit of pension wig
patently illegal as haq correctly been held so by the Tribunal. He further submits thar the corric
Interpretation of CSR 352, 361 and 365 is that if a contractual employee who is subsequently reguiovi- -
has rendered, in aggregate, service in excess of the qualifying service as defined in the Civi Serviee
Rules, such employee js entitled to pensionary benefits. He also relies on the judgment of this Cour: in
the case of Shah Jahan Shah (supra).

6.  We have heard the learned Additional Attorney General Pakistan as well as learned ASC for
Respondent No.1 and have examined (he relevant provisions of Civil Service Regulations as interprerc.:
by this Court from time to time. An analysis of the said Provisions and judgments of this Couri morn:
specifically a relatively recent judgment of this Court in Shah Jahan Shah's case shows that the foliowin:
general principles apply to employees who have worked against contractual posts which v
subsequently converted into regular.posts for the purpose of grant and calculation of pension:

. an employee who was employed on contractual basis and is subsequently regularized may o
entitled to pensionary benefits provided;

i) he is eligible for pension havi.hg served for the qua!ifﬁﬁg period (10 years) as a regular
! employee;

il)  for the purpose of calculating pensionary benefits hig service as a contractual employee can i
factored in to provide him any financial benefit that may be due to him;

ili)  the period spent in employment as a contractual employee and as a regular employee canyot i
aggregated in order to determine his eligibility for entitlementto pension,

iv)  eligibility to recejve pension is directly related to rendering qualifying service as a regular

employee. Unless an employee has performed services in a regular appointment for the duratios

of the qualifying period (10 years), he is not entitled to recejve- pension,

7. In case, an employee has served a Government Departmerit for the duration of the perin::
qualifying him to receive pension, the period spent as’a contractual employee may be added 1o hiy
regular qualifying service only and only for the purpose of calculating his pension and for no othe;
purpose. The provisions of Article 371-A of CSR start with a non obstante clause which means that the

: said Article does not relate to the question entitlement or eligibility to receive pension. It is clearly and
: obviously restricted to counting the period of a minimum of five years which has been rendered by »
temporary contractual employee to be taken into account, with the object of caleulating the quantum of
: his pension and not more. The non-obstante clause in Article 371-A of CSR does not allow those who ¢4
not fulfil the requisite conditions for qualifying for pension to bypass such conditions and add up regular
and contractual periods of employment for the purpose of meeting the eligibility criterion of ten years of
service. Such an interpretation would create absurd situations and would render other provisions ang
Articles of CSR redundant, unnecessary and surplus. We are therefore in no manner of doubt that Articie
371 of CSR does not allow Government Servants rendering temporary service in g temporary
establishment for more than 5 years to be entitled for grant of pension rather such period can he counted
towards calculation of pensjon only if otherwise entitled to pension by meeting the criteria of qualitying

8. It is nof disputed that the Respondent rendered continuous service from 1992 to 2008 s Dawy
Entry Operator in NIEMS., is also not disputed that he was regularized in 2008 and ratireq in 2016
before meeting the criteria of qualifying service. That being so, the benefit of Atrticle 371-A of CSR Wag
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‘not available to him as he did not qualify for the pensionary benefits which qualification is a nECossa,
pre-requisite for grant of pension.

9. 1t may also be pointed out (hat the earlier view taken by a three member Bench of this Court en
the case of Mir Ahmad Khan v, Secretary to Government and others (1997 SCMR 1477) vas declaved
per incuriam in a five member judgment of this Court rendered in Shah Iahap Shah's case ibid, Az ch
the view consistently taken by this Court"in a situation where the services of a contractual Cﬂlifﬂof,{t:.'f“ The
converted into regular employment is-that although the period spent in contractual emPIO)’“"C’}‘" ?”{?’r‘f";"‘t"
a minimum of five years cap be included in calculating pensionary benefits but only and f’”}{y tn &,
situation where the employee is otherwise entitled/cligible to receive pension S’llbj'eCt to haj/!hza ”df
qualifying service (10 years) in permanent employment. Unless he meets the criteria of havmg\sa:z i/‘ ,fo{
the duration of the qualifying period, the period spent in confractual -‘emp‘lo.:ymem cannot be 1r de “';fo
make up for any deficiency in qualifying service for the purpose of eligibility to receive pensio. b N
Tribunal has clearly and obviously. taken an incorrect and erroncous view of the law an@ h‘as bCfi“m U“{j. le
to appreciate the essence and tenor of ‘Shah-Jahan Shal's case ibid which is.an au{hontaﬂtrve deﬁcsar&jf:w
of law on the subject by this Court. Reference of the Tribunal to selective por"cions'of the aforen: edl
Judgments are-found to be out of context leading to incorrect and erroneous: interpretation of“f.bci min&
principles of law. We therefore find that the impugned Jjudgment of the Tribunal dated Oa.ﬁu.iuf oIS
unsustainable. It is accordingly set aside, Consequently, the listed appeal is allowed and the Servies

Appeal bearing No.265(R) of CS 2016 filed by Respondent No.1 (Syed Afroz Akhtar Rizvi) before 4he
Tribunal is dismissed. : '

MWA/M-49/SC

Appeal allowed.
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