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REPLY ON BEHALF OF THE PRIVATE RESPONDENT

NO.03

R/SHEWETH:
ON FACTS:

The private respondent submits as under:

Preliminary Objections:

a) That the appellant has no cause of action to file the instant
appeal.

b) That the appeal of the appellant is badly time barred.

c) That the instant appeal is hit by the provisions of section 11 of
CPC read with Rule 23 of Service Tribunal Rules 1974.

d) That the appellant are estopped by their own conduct to file
the instant appeal. ?

e) That the instant appeal is not maintainable in its present from.

f) That the instant appeal is bad for misjoinder and non-joinder
of parties.

g) That the instant appeal is based upon, malicious/vexatious and
frivolous grounds.

a

ON FACTS:
1- Pertains to record of the appellant and official respondents.
2- Contents need no reply as the same is pertaining to the record of
the appellant as well as the r;_ecord of the official respondents.
3- Correct needs no reply however, the replying respondent was

wrongly deprived, hence challenged the same through
departmental appeal and followed by the service appeal No.
226/2018 and was allowed on 03.12.2019 and the promotion
order of the appellant was set a naught being void ab-initio and
the answering respondent was considered for promotion from the
due date. Copy of the judgment dated 03.12.2019 is attached as
ANNEXUIE suuerssmsesrunseanransannsnnnsnsasennsnnssnssssnnsnnsnnnsannannsnsns A.




‘,'\* '.I‘z.--*"- : @

4- Correct, thus the instant appeal is not maintainable as the
judgment in appeal No. 226/2018 has got finality and was upheld
by the apex court of Pakistan.

5: Correct.

6- Incorrect, the appellant is not an aggrieved person and the subject
appeal is also not maintainable.

ON GROUNDS:

A. Incorrect and misconceiving, the promotion order of the answering
respondent was issued in pursuance to the judgment of this august
service tribunal which is in line with law and rules on the subject and
the same has been upheld by the apex court of Pakistan.

B. Incorrect and misconceived, the order dated 05.01.2022 was issued
in compliance of the judgment of this august service tribunal.

C. Need no reply.
D. Incorrect already replied.
E. Incorrect, the appellant has not been discriminated against.

It is therefore mostly humbly prayed that on acceptance of this reply
the appeal of the appellant may kindly be dismissed with cost.

Dated: 02-06-2023 W .

PRIVATE RESPONDENT NO.3

Through
NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT
Y' KAWN
ADVOCATE
AFFIDAVIT

I, Bacha Khan (Private Respondent No.3), do hereby solemnly affirm that
the.contents of this reply are true and correct to the best of my knowledge
and belief and nothing has been concealed from this Honorable Court,
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BEFORE IHE KHYBER PAKHTUNKHWA SFRVICI:.

AT CAMP COURT SWAT

Service Appeit No. 226/2018

. Date of lastilution - ...

" Date of Decision

. 16.02.2018

©03.12.2019

I}Bacha Khan, Driver/Head Conélable, Police Lines, Dir Upper.

IV -3
TRJBUNA PESHAWAR

2 n Ty

(Appellant)
VERSUS

The Inspector General of Palice, Khyber Pakhtunldxwa Peshawar and lhree others.
(Respondcnts)

M. bHAAZULLA.lI KHAN

- Advocate --- For appellant.
MR. M. RIAZ KHAN PAINDAM-H:,L '
Assnstant Advocate General -

Mr MUHAMMAD KAMRAN KHAN
Advocate .
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MR AH IMAD HASSAN,

. MR MUHAMMAD HAMID MUGHAL
’ -I.
JUDGMENT:
' AHMAD HASSAN, MLMBDR

pprties hedrd and record pcruscd

ARG UMENTS:
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Arguments of the learned counsel for the

ATT’ N v

For respondents

For respondents no.4.

| MEMBER (Executive)
MEMBER(Judicial)

Learned counsel for the appc,llant argued that he was appointed as Drlver

Gonstd'b!e wcle order dated 16 08.1982. That while in service, he cleared requnstte

course for promotton as Head Driver adad got promoted as Head Driver to the said

po:,t vide ordcr dated 29.12. 2014 Ihat (he 1espondents u.sued seniority list of Head

Constablc Drwers of District Dir in whjch the n:une of the appellant was missin

011})5 other hand the respondents on the basis of dlsputed seniority list promot

N r' .1 —ue, N

aiatatl LS R

m&%

.

'ﬁ’k

»

o

- pmn

i
=

T e e Y T yre—

LD

e e o




L d

'z T

puvate respondent no.4 to the rank of Driver ASI through urqtugned order dated

-

11.03.2015. Thc said order was upon his. request was commdmcaled to him on
. " S

~

N ~

19.10.2017. Feelmg aggrieved, he filed departmental appeal on 20. 10 2017 which

R 'rema'mec'l unanswered, hence, the presenbservrcc appeal. He further argued that he

S :
. was appointed as Constable on 15.07.1982 whereas private réspondent no.4 was

appointed as Constable on 09.03.1999. Moreover, the said respdndents appointment
was made as Constable but the word “Driver” was inserted later on through
fraud/forgery. His promotion as Head Constable was also not made on the

recommendanon of DPC and fell in the ambit of out of turn promotion. l-hs

. adjustment as Dnver Head Constable (BPS-O?) vide order dated 22.04.2008 was

“also illegal.

-

03. . Learned counsel for pnvalc reSpondeut no.4 argued that private respondent

no.4 was appointed as Driver Constab!e on 09.03.1999 and promoted as Head

Constable vide order dated 09.12. 2004 and confirmed as Head Constable on

' ‘- 22.04.2008. On the other hand, the appel]ant was appomted as general duty

Cons_tab!e on 16.08.1982 and later on transterred to Telecemnnurrlcatron Wing on

- 19.05.1999 and promoted to the rank of Head Constable vide order dated

29.12.2014, therefo_re, the private' respondent was seﬁior and rightly promoted
through order - dated 11.03.2015. He also raised the issue of limitation that the

present appeal was bagred by tithe.

04. Leamed Assistant Advocate General relied on arguments advanced by lhe

e

learned counsel for pnvate respondent no.4.
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' respondem no4 was concerned, as the - appeliant was never considered for

lance was not only correct bul had the. support of relevant documents. Moreover,

: ' T .' :"‘ ) e
06. The respondents have no disputed the fact that the appellant was appomte.d‘ U % ,'w
A fiing , ‘,[ 1
_as Conslable vide order dated 16.08. 1982 and was promoted to the rank. of Head
\_,ouslabie vndc orcl_er dated 29.[2.2014..0[: the olher hand private respondent no.4

| was appomted as Driver Coustable on 09 03.1999. It is clarifi cd lhat perusal of his

-juclg'mcnts. Score. of ‘employees of the Police Department were demoted on the

05. -As regards the issue of limitation raised by the learned counsel for private

p"omotlon S0 how could he get knowledge of the samc" The plea taken by lhe :
appellant that he came to know about (he sald order on 19.10.2617 and filed
depaftmeutal ,aﬁpeal. on 20.10.2017 appeared to be cohvincing. This plea of the

appellant has not been repeiled by the respondents and it gives credence. that his

issues relating to promotion, confirmation and seniority are.not hit by limitation as
held by superior court in numerous judgments. In addition to this it is against the
principles of substantive justice to deprive acivil servant of his due right just on the )

strength of technicalities. In this case illegalitics, favoritism and arbitrary acts of the

has every nght to be treated act.ordmg to meril,

.

appgmumnb cndu‘ clearly indicates that the word “Dnvcr” was inseried laler on

lthU.[:,h fraudulent meaus/forgcly So far as his promotion as Head Constable made

vade ordez dated 09.12.2004 was concerned, the saime was made on out of tum basis

which had been held 10 bé tllegal by the apcx court and this Tribunal in numerous

'4.

sirength of these Jud;,mcnts thus the sznd ordcr wis patent]y illegal and vozd HIS

-

order as Huad Constablc dated 22.04 2008 was also without legal backmg The . ' n

lespondents have not indicated whether he had undergone relevant course before Y

.
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proraotion to the higher rank? Furibermote, order of his confirmation was also not
produced bjf the respondents and in these .circumstance, we believe that he was
never confirmed in the relevant* then how proper place in order of seniority was

assigned to the private respondent? Resultantly prdmotion order of private

. : o
- -respondent no.4 was illegal and void ab-inito and required to be struck down, |

I .

. -

j _ 07. As a.seqtiel to the above, the appeal is accépted, the impugned order dated |
11.03.2015 are set aside and- lhe respondents are directed to consider the case of /
|
|

pnomonon of the appellant from the due date. Parties are left to bear their own costs.

File'be consrgned to the record room.
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_ (AHMAD HASSAN)
/ o _ Member
v Camp court Swat
(MUHAM]V[AD HAMID MUGE HAL)
Member '
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