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Order or other.procé_é-aiﬁé:s with ';ugn_alur_o of judgo o

The appeal of Mr. Mamoor Khan resubmitted today
by Mr. Mansoor Salam Advocate. It is fixed for preliminary

hearing before Single Bench at Peshawar an 02 =06 -3p23,

By the order of Chairman

REGISTRAR




The appeal of Mr. Mamoor Khan Ex-Sepoy Sub Division Bettani Levies Lalkkai Marwat

received today t.e,0n 25705.2023 is incomplete on the following score which is returned to the

counsel for the appellant for completion and resubmission within 1_5-d‘éyé.
" The paper .uséd in printing of grourids of appeal is Very low standard which i not

0

e acceptable.
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REGISTRAR

" SERVICE TRIBUNAL
. KHYBER PAKHTUNKHWA
PESHAWAR.

. Mr. Masroor Salam Adv.
High Court Peshawar.
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BEFORE THE KHY'BER PMMTUNMIWA SERVICE TRIBUNAL -

PE SHAWAR

SERVICE APPEAL NO ,Z‘ Sg /2023

Mamoor khan Ex—Sepoy Sub-Dnvnsxon Bettam Lev1es District Lakki
Marwat L . ) (APPELLANT)

VERSUSv

1. The Government- of Khyber Pakhtunkhwa through Clnef Secretary
Khyber Pakhtunkhwa Peshawar.

.2. The Sccretary Home & Tnba] Affairs Depa_rtment, ! Khyber'

Pakhtunkhwa, Peshdwar.
.- 3. The Inspector General of Pollcc Khyber Pakhtunkhwa Peshawar
The Deputy Commissioner District Lal\klMarwnt
- 5. The District Palice Officer, Dlstnct LakklMalwat

&

' APPEAL UNDER SECTION-04 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1973 AGAINST THE IMPUGNED
. 'NOTIFICATIONS DATED 22.03.2021 & 21.10.2021 AND AGAINST

. THE IMPUGNED OFFICE ORDER DATED_ 19.04.2021 OF
COMMISSIONER (THE THEN COMMANDENT) LAKKI MARWAT,

(RESPONDENTS)

WHERE THE APPELANT HAS DECLARED RETIRED FROM .

“SERVICE_BEFORE _SUPERANNUATION AND_AGAINST NOT

| ‘TAKING ACTION ON__DEPARTMENTAI, _APPEAL WITHIN |

STATUTORY PERIOD OF NlNTY DAYS

: PRAYER

ON_THE ACCEPTANCE OF "THIS. SERVICE APPEAL THE

. IMPUGNED NOTIFICATION DATED 22.03.2021 AND_21.10.2021
~ AND IMPUGNED OFFICE ORDER DATED 19.04.2021, MAY VERY
KINDLY BE DECLARED AS ILLEGAL, UNCONSTITUTIONAL,
- YOID AB INITIO AND INEFFEVTIVE UPON THE RIGHTS OF THE
APPELLANT. THE RESPONDENT MAY KINDLY ALSO BE

. DIRECTED TO KEEP &NOT RETIRED THE APPELLANT ON THE
'BASIS OF AGE LE. 42 YEARS AND ANY OTHER REMEDY WHICH _

, THIS AUGUST TRIBUNAL DEEMS FIT AND PROPER MAY. ALSO
: BE AWARDED lN FAVOR Ol' THE APPELLANT -

: RESPECTFULLY SUBMITTED; |

1. That appel]ant belongs from a respectable family, and was appomted as
sepoy in respondents’ department, since the date of appointment till

19.04.2021, he was perfonnmg his duties with great zeal and devotion.

B
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. Thatthe. .Sei'vice of appellant was proteéteo/govemed under PATA.

Levies Force Regulation 2012 and Provincially Administered Tribal
Areas Federal Levies Force Service (Amended) Rules 2013.- As per

* Rule 17 of the ibid rules read with schedule III, retiring age of levies
force personals was glven as 60 years ‘

-

. Thatafter merger of FATA and PATA Wxﬂ’l provmce of hhyber
" Pakhtunkhwa through 25% Constitutional - Amendment - vide dated .
.31.05.2018, resultantly Article 246,247 omltted & levies force were
- - absorbed with the provincial police through legislation as well.
" However, in enactment, it has been mentioned that their seérvice will be

governed/protected under ,rules of 2013unless and until they are

. absorbed into KP Police. (Copy of 25"‘ Constltutlonal Amendment is
;§ittached as Annex-A)
. Thatthose lev1es persomjel whose services are absorbed/merged. in

provincial police; there. services are governed/protected under the -

_police rules and other enactments of civil servants including pension
- rules etc. However, those levies employees whé are not absorbed into '
police force leﬁ in vacuum. : : : ‘

. 'Thatto the utmost shock and dlsmay of appellant respondent No 2

issued 1mpugned notification dated: 22.03. 2021 vide which retiring age '

of sepoy- of levies force was reduced from 60 years to 42 years. (Copy.

of Impugned Notlficatlon dated 22 03 2021 1s attached as Annex-
B) : . ‘

.--Thaun light. of the impu'gned notiﬁCat_iohs" dated; -'22.'03.2021,'. -

respondent No.04 issued impugned.office order dated: 19.04.2021 vide

. which appellant, were thereby retired from service w.e.f 22.03.2021 on

basis of attaining age of 42 years. (Copy of lmpugned office order

| ) dated 19.04.2021 is attached as Annex-C)

. Thatin the meanwh:le respondent No. 2 1ssued another 1mpugned .
" notification dated: 21.10.2021 vide whlch retirement age for Sepoy was
" determined as 45 years. It is pertinent t8 mention that when Article 247

of the Constitution was omitted then Regulation 2012 .also stands - -
abolished and has no légal sanctity at all and the impugned notifications

-which.are issued under the said regulation- ‘has no legal status in the
. eyes of law.’ (Copy of Impugned Notific cation dated: 21 10 20”1 is -

attached as Annex—D)

. That" keepi'ng in view the'above mention oi-rc,ums'tances,' appellant -
feeling aggrieved from the above notifications and -office order of the -
- respondents department, knocked the door of Hon’ble Peshawar High

Court by invoking the wnt jllI‘lSdlCthIl of Article. 199 of the -
'Constltutlon 1973 : . .

Rl

. Thatafter passing of the jpdgineht o‘f Hon’b'}e Peshawar' High ‘Court,
. Peshawar in W.PNo. 367-M/2021" & W.P 2210-P/2021 - dated: -
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" office -order, preferred departmental appeal on 02.02.2023 to the --

4.

" instant service appeal before the Hon’ble Semce Tnbuna] on the '

' A

29.11.2022, where the appellant has'been declared as Civil Servant and -
directed ‘to avail the proper forum -of Provincial Service Tribunal .
Khyber Pakhtunkhwa. (Copy of Judgment dated 29.112021 is o

attached as Annexure—E)

That the appellant belng aggneved from the 1mpugned notlﬁcanons and

respondent No.1 that has not been decidedand till date no ‘Tesponse is
“made_ ‘despite lapse of statutory period of 90 days (Copy of .
Departmental Appeal is attached as Annex-F) o

.3

That appellant feelmg aggneved with the actions and macttons of the
respondents, and having no other alternate adequate remedy, prefen‘ed L

followmg grounds mter aha,

That the reSpondents have . no authortty to issue the unpugned
notifications dated: 22.03.2021" & 21.10.2021' & office order dated
19.04.2021: Indeed, the unpugned nonﬁcanons & order are beyond the
authority of its maker e .

. Thatthe actions and inactions; of the respondents-proclaim -their own .

. mala fide and discrimination -meted out to the appellant, where the
~‘competent authority treated employee-of the levies force according to

law & rules and declared their age of retirement as 60 years, however |

"appellant has been treated: unlawfully,’ unconstitutionally, ‘without a
' Alawful authorlty, hence liable to treated allke other. employees o

. That the appellant has not been treated in. accordance with Art:c]e 25 of _'

the Constltutlon of Palqstan 1973.

;o

. Thatunpugned notlﬁcatlons regardmg changmg retmng age and ofﬁce

- order dated:: 19.04.2021 are squarely falls in the domain of"

_ apparent

discriminatory ‘treatment, -as other civil servants especially police
personnel would be retired at the age of 60 years while appellant is -
retired at the age of 45, wheretn mala-ﬂde and dtscnmmanon is

. That the 1mpugned nottﬁcauons & order dated 14. 09 2021 offends the
. -provision of Article 4 of the Constitution of Paklstan 1973 to enjoy the -
. protection-of law and to be treated in accordance w1th law wh:ch is

mahenable nght of- every cmzen o

-

..Thatthe appellant has got the ﬁmdamental nght of bemg treated m_" ,
accordance with law but the treatment meted out to the appellant is on” *

- consideration other than legal and has been dcpnved of his rights. duly -

L , guaranteed to blm by the Constttutlon of Pakwt.m 1973




G. Thatlt has been settled by the Apex Court as well as supenor courts that o
every law | governmg terms and conditions of ;servrce is’ to be apphed» -
prospectlvely and not retrospectlvely ‘

‘H. That it is settled pnnmple of law that where the law requrres the thlngs

. to be done in accordance w1th law the same shall be done accotdmgly ,
: ‘and not otherw1se :

L ~Thatafter merger of FATA/PATA& thelr Sub- DIVISIOI‘I into provmce
" through 25" Amendment and after passing of law regarding absorption

. of levies force into- police, neither the regulation nor rules made

- - thereunder are applicable nor the respondents have: any authorlty to
- lissue any nottﬁcatlon under the said regulattonfrules '

. J. Thatit has beeri held in number of judgments that no ]egxslatton can be
- made which is detrimental to the terms and conditions of sérvice of
- civil servant at the time of his initial appointment. As appellant whose
~ services were protected/govemed before merger under regulation of
©* 2012 read with rules of 2013 in which retiring age was fixed as 60
' years, so through subsequent amendment it can’t be reduced:

K. That the appellant has been depnved of his cardmal nght of bemg -
“heard and the impugned order has. been passed affecnng the vested -
- rights of the appellarit. Thus overlookmg the Pnncrple of Natural ~ -
Justtce , . T .

. o

L. That the appellant seeks perrmssmn of thts Hon’ble Tribunal to'_ .
advance others grounds and proofs at the tnne of hearing. :

. O tp, )ﬂ
o - APPELLANT - |
. THROUGH o
~ MANSOOR SALAM ,'Zq(oth,oza

ADVOCATE HIGH COURT -

-

NOTE , - ' o ' .
' Same nature of Serv1ce Appeals No. 168/2023 & 193/2023 i is pendmg

& fix before Hon’ble Service Tnbunal on 14 07 2023 hence the instant
appeal may alsobe cluwath same

7 o u&w“’
.- . DEroNmnT
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SERVICEAPPEALNQ( . .../2.0.2‘3 ‘ SRR

. 'Mlarn.bor Khan Ex-Sepoy * - V/S . Gowt of'KP& others’

AFFID.A'Vf'T

I Mamoor Khan S/0 Sher Bahadur Vxllage & Post Ofﬁce Ghazm

Khel DlStI’lCt LaLhMarwat(Appellant) do hereby affirm and declare that the
_A contents of instantService Appeal are true: and correct and nothing has been :

withheld from thlS Hon’ble Tnbunal o s

B
. U//J
.~ ...+ DEPONENT. - .
"%+ - - .. (APPELLANT) .
... ..« ... " CNIC: 11201-3705040-3
Q/»-DW ST Cell: 0345-1953474
IDENTIFIEDBY ' ' ‘ '

* Mansoor Salam
. Advocate ngh Court

(PR
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* EXTRAORDINARY = -
PUBLISHED BY AUTHORITY - |

.t5996(2018-)~ Ex.Guz.]

 ISLAMABAD, TUESDAY, JUNE 5, 2018,

'“PARTr'.
Acts, Ordmances, Presxdent’s Orders and Regulatnons e
SENATE SECRETARIAT

. Ialamabad the 4th sze. 2018 ' :
" Neo. F. 9 (30)/2018—Leg|s ~—The followmg Act ot‘ Majlt.s-e-Shoora

_ (Parliament) received the assent of the President on 315t May, 2018 and s

hcreby pubhshcd for general informatioqu:— . ¥
. ACT No XX)(VI! oF 2038

An./lc:[urthe;“w an end ‘the Con.su(unon of l‘:e Isltmuc Republu of

l.‘

- Pakcs!an T

2t

WHEREAS it is expedlent further to amend the Consntuuon of the. lslamnc

. 'Repubhc of Paklstan for the purposes herema&cr appeanng,

a ‘ lt is' hereby enactcd as follows —

. 1. Shari ttle and commencement—(t) Thas Act. ‘may be cal!ed the s

. LConsutunon (Twcntv-ﬁfth Amendment) Act, 20! 8

) . E‘.xc_ept as prov:ded in tius Act;:lt shall c_omQ 'inm:fm"pe‘_at' once. . ..

(713) S
L Puce R.s 300 . -

-
, [
4]
R
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- s Genera! Seats-_ Women Seats Total Seats .
Balochistan - 16 4 - 20
o I(hyber Pakhtunkhwr i 45 U I -
-1 Punjab - Lom 141 32 - 173
Sindh B 61 14 ' - 75
.| Federal Capital = 3 et -3
N Total: ] 266 T _.326

S mesm
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714 THE GAZE]‘TE OF PAKISTAN, EXTRA. IUNES 2018 [PARTL..
— e AN, TXTRA, JUNES 2018 (PRt

2. Amendmem of Aiticle I of the Constx(utlon.——in the Constnutrou . . .

of the Islamic Republic of Pakistan, hereinafter referred to as the Constltutlon in

Artlclel in clause (2),—

: (r) in paragraph (b), after semi-colon- the word and” shall be msened
(u) paragraph (c) shall be omrtted and . |
(m) paragraph (d)- shall be renumbered as paragraph (c)

= 3. Amendment of Artlcle 51 of the Consmutmn.——ln thc Constrtunon, '

in Artlcle 51—

(i) “in clauSu. (1), for the expressron “threc hund:ed and Forty~rwo" the
a expressran “three hundred and thirty-six sha!! be substltuted

(u) for clause (3) and. the Table thereunder the follawmg shall be
substituted, namely:— ‘

“(3) Th.. seats in the National Assembly referred tn in clause (l),'
except the seats mentioned in clause (4), shall be allocated. to
cach Provmce and the Federal Caprtal as under - o

- l‘

v

(iii) after clanse (3), substltuted as aforesaxd the followmg new clause '
shall be msened namely-— . :

(3A) Nouwlthstandmg anythmg containéd in clause (’i) or-any other -
law for the time-being in force, the-members of the National
Assembly from the Federally Administered Tribal. Areas to .
be :lected in the general elections, 2018 shall continue till
dissolution of the National Assemhly and thercafter this
claLse shall stand omitted.”; and ' .

(nv) in clause 5 the words brackets; figure and -comma “Save as

.- .provided in clause (3) in respect of the Federally Admlmstered
Tribal Areas,” shali be omitted and for’ the word “the”, occurring
for-the first time, the word “The" shall be subsuruted :

v .
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4. Amendment .of Article ‘59 of the Constltutlon.—-ln the f

Consmutlon in Amcle 59~

(1) in clause (l).

(a) for the words “one hundred and four” the word “ninety- s;x” .

shall be subsututcd and

.

(b) paragraph (b} shall be omitted;

’(2) in clause (3)'paragraph (b) shall be omitted; and

(3) aﬁer clause 3), amcnded as afnresa:d the followmg new c!ause'.

shal{ be mserted namely —

-

v - (BA) Notwﬁhstandmg the omission of paragraph (b) of clause (1) . -

and the omission of paragraph (b) of clause (3), the existing

- members of the Senate from the cherally Administered

_ Tribal Areas shall continue till expiry of their respective
- terms of office and on lhe exptry of the aforesaid terms this
clause shall stand omitt )

Cw .

s. Amcndment of Amcle 62 of the Consmutmn.—ln thc Constxtutlon,

in Article 62, in clause (1), in paragraph (c), thc words “or the Federaily_ '

Admmtstered Tribal Arcas“ shall be omitted.

“l

Constltut:on in Article 106,—

€ in clausc (1), in the Tab!e, for the expression “Khyber Pakhtunkhwa s

- .in the first column and the entries relating thereto in the second,
third, fourth and fifth columns, thc following shall be substttuted
namcly - . :

‘Kh}ber Pakhtunkhwa 115~ . 26 i = 4 . 145 jand
(H) aﬁcr clause (!), amended as af‘oresmd the foliowmg new clauses‘
. shalf be inserted, namely:— :

' “(%1\) The seats for the Provmce of Khyber Pakhtunkhwa referred
to in clause (1), include sixteen general seats, four seats for

6. Amendment of Article 106 ot‘ tlic Constltution.-—ln the

women and oae seat for -non-Muslims in respect of the

Federally Administered Tribal Areas:

o Provided that elections to tie aforesaid seats shall be
" held wuhm one year after the general elections, 2018.

gD -
g\\'\?. et

b S i SO0 S
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(l B) Aft-*r elect:om 10 seats rcferred to in clause (IA), both clause

(IA) and thss clause shall stand omltted ”.

- 7. Amendment of Amcle 155 o{ the Consmutxon.—in the .

Constrtut:on, in Article 1155, in clause (1), the words and comma. “or the
n :Federally Admamstere-j Tribal Areas,” shall be omltted

8. Amendment of, Article 246 ol‘ the Consntuuon.—ln the

-~ Constitution, in Amck 246— S

.j

' (i) in paragraph (b), the word “and” ‘at the end shall be omltted

word “; znd" shali be substnutcd and

-

: (i'ii) after paragraph (c),. as amended herein abova, the fol!owmg new

'paragrapn shall be added namely:—

"(d) QOn the commencement of the Constltut:on (Twenty-fifth

Amcndment) Act 2018, the areas mennoned in—

/ j (i) parasraph (b)-- L

(.ii) in. paragraph (c) for the full stop at the §nd a semi colon and the .

* (a) in .ub-paragraph (i), shall stand merged in the Provmce of - )

AR hh(ber Pakhnmkhwa, and

- (b) in .ub-paragraph (i), shall stand merged in thc Provmce of |

Balochlstan, and

(n) pamg,raph (c), shall stand merged m the Provmue of Khyber

Pakh tunk hwa

' 9. .. Omission of Artlcle 247 nf the Consatutlon ~—In the Consututnon,
Amcle 247 shall be onltted . : -

\xf\\‘f

-

© AMIED PERVEZ,
o Seczetary. -

" PRINTED. BY THE' MANAG!:'R. PRINTING GORPORATION OF PAKISTAN PRESS ISLAMABAD
PUBLISHEO 8Y THE: DEPUT( CONTROIIER STAT%ONERY AND FORMS. UNIVERSITY ROAD, KARACHI
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GOVERNMENT OF KHYBER PAKHTUNKHWA

HOME AND I’RIBAL AFFAIRS DEPARTMENT

.

- NOTIFICATION

- ~Peshawar, dated the 22-3-20'2"13‘

n exercgsa ol the powers confen'ed by Section-9 of
" the, PATA Levies Force. Regutauon 2012 the Provmcsai Govemment of Khyber Pakhtunkhwa is pleased 1o -

direct. that in the PATA Federal Levies Farce Service.(Amended) Rules 2013 the fo!|owmg further

amendmems shatl be made namely;

1n the said rules;
!. ln rule 4, Sub—rule (1) the follow‘ng shaEl be substuuled namely,

.'Améndments

i

Commandam shail be the appomunQ authorily for initial recrultrnent and

N : promctton up to the rank of Subedar E

I
4 1

“ Prowded lhat 1ha appomlmg authomy fqr purpose of pmmouon ta the posls of

- Subedar maqar and Supenntandenl shall be Secrelary, Homa Department.

2, For Rule'17, the fol!owtng shall be subsl!tuled namely

“17 Retirement: All Levy personnei shall retire as per Schedu!e~tl end na exkensmn ln sewace aﬂer
retirement shall be granled" ’

. .

3. Eor‘s;t_xeduae-m. the-following shall b substiuted, naniely;

[y

- Schedule-111.

{See'Rule 17),
S.No. | Name of the Post! Rank | Qualification for Promotion . - Length of Service! Age
1 . | SubedarMajor (BS-16) | On the-basis Seniority cum-fitness from Thirty Seven Years or
: U - ar:iongst_. ‘the = Subedits j' having | Three Years Service as
| infermediate qualification ‘| Subédarmajor or Sixty.
e T Years of.age whichever is
. earlier .
"2 - | Subedar(BS-13) By pmmotlon on the basss of Semonty Thirly Five Yaars service or
B © ] Cum’ thess in the fol!owmg mannes Five Years servxca as " -
“namely: : ' Subedar or S!gcl_y years of
i Fifty Percem {50%) from amongst ags whichever is earlier:
. the Nazib Subedars’ having | .
_ intermediate qualification; and 1
. i Flﬂy Percent (50%) fmmi amongst.| -
Naib Subadars having aemndary ‘
, — ) ~ School Certificate. ‘ —
AR Naib -Subedar {BS-11} - By promaotion on the Das!s of “emomy Thirly Five Years servica or
. o L Cum Fitnest in.the loilowmg mannar Five Years safvice as
nameiy, Co Sbedar or Sixly years of
i. Fifty Percent (50%) fiom dmongst age whichever is earlier, =
the Naib Subedar having ‘ S
~ Intermediate gualificatian, and. _ :
i, 'anty Percent. (50%) from amongst - (
\ " Naib Subedars havnng Secondary .
’ '_ School Certificates =~ * :

o bt gt o e
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-1. S.No.

"Name of the Post/ Rank Qual.iﬁcatlon'fbr Promotion’

Length of Service/ Age

| Hawaldar (8S-08)

-' Thirthy One Years Service or Three

‘Years Service: as Hawa!dar or Fsﬂy

. 'Qne Years of age, whichever is
-earller. :

Naik (BS-07). -

Twanty Nine Years Servica or Three’
1'Yeasr Service as Naif or Fifty One -

'Years of age whichever is earlier.

UNai (8S08) . |

Twaenly Seven Years Service or,

|- Three Years Serwce s L/Nai or Flfty

‘One Years of age whlchever is
" earlier.

: Sepoy'(BS-i)S).' R B

Twenty Five Years Service or Foﬂy-

‘ |:two Yaars of age whichever is earlier

Copy forwarded la the:

-to@-él@,m',bs»!v.—*
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Principal Secretary lo the Govemor, Khyber Pakhtunkhwa

SECRETARY T0-

¢

Principal Secretary to the Chief Mlmsler Khyber- Pakhiunkhwa.,
All Administrative’ Secretaries to Go\(emment of Khyber Pakitunkhwa,

" Regstrar, Peshawar High Court, Peshawar.

_All Commissioners Khybar Pakhtunkhwa. 2

"Ali Deputy Commissioners, Khyber Pakhtunkhwa
Provincial Police Officers, Khyber Pakhtunkhwa.

AlrHeads of Attached Departmeant in Khyber Pakhtunkhwa

PSO ta the Chlgf Secretary, Khyber Pakhtunkhwa.
. Accouniant General, Khyber Pakhtunkhwa

. Directar information, Khyber Pakhlunkhwa . T

. The Manager Govemmem Printing. & Stationary Depaﬂmsnt Khybsr Pakhlunkhwa He'is

'

requestad to publlsh the above Netification in the extra Ord' nary Gazette of Khyber Pakhtunkhwa
and supply 50 copies (Pnnled) of the same Io the Home Department

‘e

GOVERNMENT OF KHYBER PAKHTUNKHWA '~
HOME & TRIAL AFFAIRS DEPARTMENT

" SECTION OFFICER {POLICE-) -

\
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- Luvi«.njmm./"()’?o dnu.d 22, U:l,mil the. Iultuwmg Ldvy Paruunml e hcmhy mimd - _
PR -frum yervices. w. c.fram a8, D:I.?.U”l lﬁ! Ny m‘x tlu.' basis of cnmplulion of lhnir pn:'-cribnd} -
. age. fimlk oa smnumxcd in the bchnduh.-ll! I.n.n ruit. ITi af PATA I" cdcrnl Levies bnrcc :
: Horview {Arncmh.dl Rulea ’EJI3 :

S.N Nama . | Father Dnﬂ!gnatlon ',Dnl.o ‘off Ags nq chuircd L
R . IName . | , {pisth 12232021 | uge Hmit s
1~ | Sak Ullah | Hayatulich Nnik B 11,1958 58 Ytlzmrw 48 yeirs
s 1 S ' J4 M-10D -
12 | Umias Khon _Hablhullnh -Luncr: les 0! 0‘?.1969 51 Years 45 Years
. RN LT : iBM-41TD
{3 |Fazal || Mubammad .squ . 0309 197": W8 Yeara. | 42 Years
Rehminn Amir . 16M-100D D
4 Nuur Nawxu: Bher- Nawnz Hepoy - 11.08.1971 '-;E-t‘rgn{u a2 Years T
5 Bn:hu' Habib Ultnh Sepay. . -14.04.197?- A3Yepurs  [4lYows ) .
- bMunir Khap e e A VLMEBTIY A . ,
6 | Syed 'Zarif Khnn Supoy. 23041975 [ 43-Yenrs - [ 42 Yours: N N
Rehinan A P BT YT 3 R D
7 }Shah A\xkluhuh Sepay - [ 11.0% 1978 | 43-Years . W2 Yoars | - L
Hugguin__ dan, Ao T s jeM-tl D R
{8 | Mumoor Sher . . | Sepoy - . - | 08021976 {45- Years . 42 Yenos
S B 110 Buhodor L ' '

PM 160
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- shall be made, namelv» ‘
. SR scnsnme m .
5T Namooune Posl[ o tangihol&enltn/Agn
No, © Rank.. o ‘_ C . .
: L &&Whﬁah&loi o lmt/&m,n Yeon ol ienice o Tvee Yeous® SemceoxSm:anJum,
- s - ‘Yeury ol e whicheves is BCrser.
L2 mom;asu) .. .- | iny Five Yeon ol wavice o ma Yo’ mf-ce ina,-ﬂfyws _ )
- 1 i - " | pguwticieversecer. . - ‘o
3 -] naio Subaar (B5°11) Tnily Tt Yeor of Service o Seven Yooy’ e G T3 tmu..w I
- e " |-veass ol ty3e nhictioves is corier, Y ‘-
C)E howdidar (8509} - ] Imryoneymd:eﬂeuﬁltrowyeorolcgemmravu»um«. .
-§ t‘im{i.}ﬁl. ' ] N Iwenrfmwyemotm-.ealomnruys::so.uv.u:ne'm'swcz.‘
c . Uﬁab-iés-usbv L . l»emywvanyemouerueertmfswenyemc,,emem|.:._.a.-u
B ’ T | Sepoy mén R Iwenfy‘wayecqou_emceatcru_ﬁve‘yea_mlqge,hr.q;gvggnaﬁ.
v ‘ .‘ - : - -. . — - : N - . 5 .
o scusuum-l
1SN rost/uank ’ Englbmty(oti‘lomolson T fromolion | Direct  |.Quatficali ‘. i
[ - = Quota Quola fon- . 5
) sweaamqu(ss u) ozvenu uvgsmiumu - W0R o F
o N Iociol 2L veors of senica SR A . - LT
2 | Subeox (BS:14} myeu_s'salyjceot‘:mnbmw_' L T . -
L . . . R L Totel 19 yeort of senvice A -
- ) .,NOiDSpbeaa[e&llj ) ulyem'qgriiggu-buaw . . 0% w.
. - - . talal 17 yedis of senvice ' S '
N A ua..ub;naw; . osnpn'segicer‘a_mou SR )
: B - Totot 113 £ovs ol senvice 1l S A . o ._- i
5 |- Kok Iu{n] R 03 yequs* scmbegstalcauc;k . ] A :
1. Yomim'yemm.;ehi:e~ .
S uumtasoa) . O3ycan’ senvice 0s Sepay . oL
7 Sepor SO Y D N e K
' -naodmmra B Biyeoravicacr S R S
S . ISS'.‘a] o '»ngmn_me?’.. . o S‘;‘:-mm
, S EoL ' L | emtteawal
. B . L .  Alracree
¥ | Awslont Amare A N R s
S ' ’ : .| caitteateat
' Amotet
o e UsiaEaRyTo
: o L GDVERNMENTOlewasa mxmunxﬂm R
s ) o o R L HOME&IR’BAlAﬁAlRS DEPAETMENI S
. M{ uuamic;u vvn.u ualT" .
l- Jnnw.t Iubfvs—..m»w —— g I....,
&
2 ’

P L ""'fﬂ T Amnexl DT




w.....

L

Sﬂ:“.‘*’

3

o oo,"\} o

. i |
. ; ! Ay
. L . .
v 1o e‘; o

Prfnclpai Secrefary o lha Govamor. khyber Pokhfunkhwa.

Princlpal Secretary. to tha'Chlef Minlster, Khyber Pokntunkhwa .
All Adminlsiralive Secretaries 1o Govemmenl of Khyber Pokmunmwcx
Registrar, Peshawar High-Court; Peshcwar. S

All Commiissioners, Khyber Pakhiunknwa., -

. T .

.. All Deputy Commissloners, Khyber PokhlunkhWo )
. Provincial Police Officers, }shyber Pokhiunkhwa, ' & .. . .
. AllHeads of Mlached Depcxrlment in Khyber. Pakhtunknwc. :

PSO to.the Chief Secreiary, Khyber Pakhlunkhwcz.- nE "

110, Accouniant General, Khyber Pakhiunkhwa. -

1.

S -

Direction Information, KhyberPokhtunkhwc RPN

“12.The Manger Government Prlnhng & Slationery Daparlmenl Khyber L
‘ PoLhiunkhwo. He is requesied to pubiish the abcve Nofification in the Extra .
‘ Ordmary Gaozetis of Khyber Pakhlunkhwa cmd supply §0-coples {Printed) of -
ihe scme (o] the Home Depuﬂment ' ) I
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o Amnex-£

PESHAWAR HIGH COURT PESHAWAR.

* (JUDICIAL DBPAR’IMENT)

W P.No. 367-M/2021 w1th I R,
CM Nos 1053/2021 & 1183/20’72

Date of hearing 2911 zozz

Bamster Dr. Adnan for petmoners , ,
Mr. Saqlb Raza, A A G for the respondents

B2

M ATI'IQUE SHAH, J - Through thls;..';' -

smgle JUdgment we shall also decide the | : k'

| connected wnt petltions beartng Nos 337-~ -_
M/2021 406~M/2021 503-M/2021 514-
Mmo21, 518-m2021, 450-M/2021 601~
."M/éozfsm wzom 632- M/2021 918- -'

_M/gb21 968- M/2021, 980- M/2021 1221{
M2021, 1 1;.222-1\4/2021, 1252:M/2021, 2210
oz, 2913-Pr2001, 5092-PR02Y, 5425

P/2021, and 5424-P/2021 as adjudication -

. -of a common queéﬁion-. of l‘aW}ér_:d. fact Is

“involved in al »the pefitidns- }whé'rein 'the'.: Y '

pet:tloners' have challenged ihe vires of L

notlfcation No SO (Pollce-ll) HDI
MKD/LevneslM;schOZO dated 22.03. 2021 5
| whereby on’ the basis of Impugned offi ce‘

order--' bearmg No 128’DCI'CSL dated'

. DR
. s s ——




.- 2“0'-‘04"'262‘1' they havé‘béen’ retired from
servrce wrth further prayer that they be - |
‘ retnstated mto service from the date of thelrl;
”.retrrement |e 20 04 2021 wrth all back

benefits. In alternatwe. they h.ave prayed- ‘

that the respondents be directed to treat

- them at par wrth erstwhrle Federal Levres of
‘ ,Federally Admlnlstrated Tnbal Area (FATA)..: } -
kand absorb them in police and grant thern |
' full penslonary beneﬁts |
,2‘.  Likewise -in w P.Nas, 333-M/2021 -
| é34-M/2021 335~M/2021 338-M/2021 -
: 345-M/2021 1026-M/2021 1035-M/2021 -
1 187-M/2021 1206-M/2021 1207-M/2021 L
34—M/2042 212-M/202 aid 993-P/2022 the

- petrtroners have made the foilowrng prayer

“on. acceptanco “of tis it )
A petltmn, the Impugned Notlﬂcaﬂon‘
" S0 - (Police-l) HD/ MKD/Levies/
: Mlsc./2020 is agafnst law and the

" fundamental rights. guaran!eed by

" the Constitution - of . Islamic_
.Republic of Pakistan, i973, may
" -* be declared illegal vold ab Initio
- and of no legal effects . on tha"_
rlghts of the potlt!onors.

e

R



S;mnlariy. in coc Nos 38~M/2021 in;' '-
W.P.No. 3s7~m021 and coc No. 436-~
o P/2022 in WPNa 1335-P/2022 pelitioners -
seek mltlatlon ef conlempt of court':.- o R
:';-. .proceedlngs agamst the respondents for
- :'v:olating the order of this court dated"
. 21.04.2021 passed in WPNo 36‘7-M/2021 .
RN S C 35.‘ Bnef facts of the case(s) are. that the
' - | N “petitbners Aw_.ere ‘appoln,t.ed. lq; the,‘ "Swat_):‘
_ Levies F‘o‘m‘e—” ;as ﬁeeoys,ete. and p.l;esen"tly " '
| terms aijd conditions ef their :se'n_lides,.ere
' ,. regui'at__ed:"-l:y I“?roVincially | _ﬁ}dminfstrate'd
* Tribal Areas Levies Force 'Regdlaﬁon 012
,whereunder besades ‘PATA ' Lewes Force‘;'fi . . |
Rules 2012, PATA Loviss Farce Service. |
. ‘(Amended) Rules 2013 were also framed
o Rule 17 of the Amended Rules 2013 deals . |
I ‘with the retlrement of personnel of the
| :,force.' which was amended v_lde nptiﬂcetlpn

- dated-12: 12. 2013 ih fhe ‘manner ihat' “All

_.the personnel shall retl.re as per"
o Schedule-lll and no- axtenslon in service "
. 'beyond retlrement._shall be g'ranted”._ ,On_ -

14.07:2030, . vide . Notificaion - No’.so |

T R A

&"ﬁﬁfmm’ R R



L e
© (Police-l)HD/-3, rue 17 was futher  .°
= . amended by deleting schedulé-IV as Al

' yh'ifq_rmed fofée shall Tetire from sefvljcé B
| - on a’ttélﬁin_c} the ago of supe:ia;muaﬂon .
- ‘i e Sixty (60) years or they may opt for
-retiremenf after comp!etmn of twenty-'-
ﬁve ‘ (25) years_ rggular . s_ervice'-’.' _
Thé;eaﬁel“” once aéain -tﬁfou‘gh ‘cert'ain .
Amodnﬁcaﬂons rule, 17 was amended by .
. giving life'to the deleted schedule-lll of the |
“_rules 2013 as under-- o -
_ ‘ “Reﬂrement, All Ievy éer#ormel 8 ‘.
‘ 'shall ret:re as per Schedute-lll-'
and ho extension in_service
after retirement” shall  be
: gianfed” - s
) s Being aggr:eved from t‘hé‘ .ibid
R amendment the petltloners have fi Ied the
I Instant petltlons ' |
“_5.-- Pursuant to the dlrectlons of this '
. court {espo_ndents have fi Ied:theqr parawise
) _cb}nmén{s wﬁérei‘n issuance &f the _desi-rt‘adl '
- .writs has been opposed _ '
: 6 Leamed counsel repmsentmg the ] '

| "'petltioners vehemenﬂy argued that the

e
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B "impnglne‘d' ft\.-‘totiﬁcation—is erbltrerrj-. peryeree; .
' illegel !esned Withetit Jawful augthority 'end
-mala fide' lntentron just to deprr\re the' '
o petr’uoners of therr vested nghts accrued in -
" their favour hence vrolative of theu"_
| f:fundarnentai rrghts guaranteed under the_'~
S Constitution and thus not sustarnable in the" '
"~eye of Iaw That though the impugned
. Notlf catron was rssued under the fegulation .
2012, However, after the 26" Constrtutlonal' |
: iamendment the said regulation does not"h
~ hold~ ﬁetd therefore lhe impugned'
| Notif cation is lrable to be set a..rde
1. Conversety. o worthy ~ AAG
representing the respondents oppoSed the o
. arguments S0 advanced by leamed counse! ‘»
i j‘representmg the petrtroners at ‘the bar whlle_-, :'_
- _argurng that aﬁer the 25“‘ amendment the
| . Provrncral Assembly passed : the -
_centrnuatlon of laws Act No 111 of 2019-‘ "
| 'through which the laws applst:able to
| ‘erstwhrle PATA were - allowed to continue:.,
,_ mcludlng "Prownc!af Admmrstened Tnbal .

o Areas Lewes Fome Regulatron 2012" and

-19-




Constitution. Fuither, petitioners are Civil
L Sewants;‘ and; matter in q'ués:tibn revolves

o _ around the terms and condluons of their

. , Cq_nstrtutron.

.9,' Before d:scussing merits. of the case .

| (FIC) nies, 1962 which was substltuted by"

o

‘lssued per Iaw whach does not requrre any
,'A"rnten‘erence by thls court in rts writ -‘

5 'junsdl.ctlon._ under : Artici_e 1989 qf the

service whrch is the exclusr\n, domarn of. '
the - Servrce Trtbunal as’ such the"‘ '
; jurlsdlctlon of this court rs barred- gwen the L

explicit provrsron of Arlicle 212 of the‘

8. '-'-Heé\rd Record peruéed '-'"' |

“we deem it appropriate to' discuss the
.' backgraund of the matler in -hand to‘.l".:
properly comprehend the issue rnvolved. .
thereln It is wcrth mentronmg that earlier’ '
- the servrces-of the Lewes Fome were dealt :

R wrth under the Fronlrer Irregular Corps )

- the “vamcral Admrmstemd Tnbal _Areas -

L Lewes Force Regulaﬂon, 2012 °" (regulation) .'

J

o and “under the sard regulatlon "PATA Levies B

‘ therefore, lhe Impugned Notxﬁcation was

L




-

*[Fome (service) Rules 2012" were framedf_'
,'for Prownual Lewes 'Force wmre separate' -
service rules .were also. framedf thereunqer
~fdr'P;4TA- Federal Lerries'ForCG'perferming -
| _;dutles m “PATA" known as "PATA Federal
'Lewes Fome Service (Amended) RUIesA:, o
2013. Ru]e 17 of_-the ibid rule,s deals with * -
the retirerrreht of th"e:-" Leviee " 'p‘er‘son&;t
: WhICh was amended from tlme to tlme .
-‘ _However, petttioners have R _be_c,ome ;
- a'ggrieved from the »lmpughe‘d-v-Notiﬁ'c‘:atioe'.
vrde which the petltioners reﬂrement age .
‘.'was altered whrch rs challenged by them ' R y
- through mstant petmons . " ‘ ‘
-107.. The “main contentlen of tr}e ‘
) 3_:.,' petmoners is that after 25"‘ amendment the
L regu!atton has Iost |ts eff cacy and sanctlty- :
‘~V..and has become redundant therefore the .
: lmpugned amendment under the sald
Lregulatron is lllega! bemg void ab mmo It is
worlh mentlomng that after the 25t -
- amendment in 2018, both FATA & PATA
"A.'were merged In the province of Khyber :

Pakhtunkhwa and’ Federal Lewes Force




.workmg m FATA was merged anto the'-', o

regular. pollce of the provmce Albelt in

*-‘;Malakand Dtvss;on, Lewes Force is stzll'
| regulated by "PATA Federal Lewes Force
Serwce (Amended) Rules 2013 |n wew ofv-

the b Khyber .Pal‘chtunkhwa. Act 'No 111 of

T 2019 't'hrohgh‘w&iéh the laws 'brevauéﬁt in
.";erstwhlfe PATA at -the tlme of. 25"’
v_amendment were allowed to conﬁnuei:‘f.' .

| mcludnng reguiatcon 2012 whlch ‘still holds-

" the field and as such the. same is a valid”
:l'-mstrument Therefore |mpugned»

’ Notlﬂcaﬂon was. |ssued by the respondents-'

»

wsth lawful authority

11 Movsng toward the status of the

| peut!oners itis worth mentnoning that earller

thls court. While dec:dmg w.p: No 528-:.... e

M/201 6 (Ikramullah s case) determined the

status of personnel of the Prowncral Lewes
Force as that of ch servants in the

fpilowmg terms- o RS

a9, The Provincial Lewes Force i .
{“Force”) was granted statutory o

cover . . through . Khyber .

; Pakhtunkhwa Ragulatlon No1 of |




e

R NS

2014 ("Régulation”) "-Parag'raph_[} .
A_No of the Regulatron envisages B
. ;for constrtutron and establrshment CL

" of the Force. and its functions For

' fease refemnce paragraph Nos. 3
and 4 of the Regul'atlonv are‘

"repmduced as under-
. '3 Power fto. constitute and
. 'malntaln by .the Force. and. its

functions-— (1) Government may

' namely

(a)

(b}
: fp‘) '

©

ensunng secunty of roads rn PA TA; -

L constrtuta and malntaln a Force for- ..
-parforrmng the fo!lowing functtons,-

ensuring secunty and mannrng of , :
- piquet:. : o '{-. -
guarding - Go'vemmen'ti insritutibns .
" and rnstaﬂatrons, 4 o
ensunng secunty of jarls and
: armsted crim!nals, EERSLC

)

@
T m
0

. timbér. smugglmg, :

genem!!y mamtarning law and order
providing mobr!e ascort to WPs. -

antr-smugglmg activ!tras espec:rally‘

destruction of ilicit crops; ,

) serwng of summons or pmcedures, ,

rard and ambush; and

' ,such other functions. as Govemment..
~may, by notrﬂcanon in lhe ofﬁora! .

Gazeﬂe requlre the - Fon:e .th '

' parform ' : : '

(2 In drscharge of :helr functrons, '

' officers and staff of the. Force shall _‘
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: be gu:ded t’n accordance w:th this .
"-i'.-Regulafton and the rules. '_ .
(3 The head of the Force shall
- be Commandant in - his respecave ’

' junsdlct:on S o
o .(4): Secretary fo Govemment.
Home and. Tnbaf Affairs Department
_.shall be the competent authonty of - j

the. Fome

‘ '(5)' . The Force. shall r:ons:st of :
: such ranks and number of ofﬁcers

and mambers and shall be

: ‘, consmuted in such manmar as may
' ~l:fe prescrlbed by rules . | ,
(6)- * The officers and membars of.__._ o
the Forca shaﬂ raoe:ve _such pay, -
_pension, a!lowances ' and other
' .‘remuneratlons and shall enjoy such
o Ieave and other privileges.as may be
: prescnbed byrules, N
(7 - The officers and members of '
. the Forca. shall wear such umform as
may be prescnbed by rules or
' "'msrruct;ons ' Y
, '{8), - The admmtstration of - tha
- jForce shall vest in the Commandant
- in , his" jurisdiction * who shall
" administer. it in accordance with the
"pmwsfons of tms Regulatton mlas
 and instructions. s _
(9 The Commandant ~ shall

exarmsa his powers and perfonn his

fu:vct:ons +" under li;aa'_ general -
" _supervision and- diractions  of
" . Govemment. : '

24




| "“(a_)‘

. A the diseharge of ms eforesa:d dutles, .

,- . salary - .from' the

-a,»

' article and carriage - of “amms- and:

take .- éffective -

4. Powers ‘ and dutles of
_ofﬁcors “and members of the
' Ferce —An ofﬁcer or member of tne .

Force shall- -

“take effective measures for ensunng o
3secunty of ess:gned ;unsdlct!on end
for . safeguardmg agemst acts of.

unlawful interference,

prevent uneuthonzad persons end -
©- vehicles from access fo the tenﬂonel'j :
o jurisdiction; '
L@
- preventmg .sabotage, pfacement of . '
car bombs, letter- bombs, dengemus

SN

meesures ~ for

g ammunltlon into the mstncted erea,

{(d) .o
o ‘equlpment as may be authonzed by ..

.use such-arms and ammunlbon and

'.-the Commendent or an. oft‘ cer

C authonzed by hfm.

(&

)

.’,20. The close - perusal of the’
Reguiatlon ‘would clearly show :

search and arrest without warrant

any person who he suspects of -~
endangenng or ettemptmg “to’

- _~endenger or havlng endangered the._ o
'sefety of an- msteﬂatton and mey use. 4
- such fome as may be necessely in

and. ,

) perform such other legel funcbons as :
the competent authanty mey raqulre .

- hinvto pen‘orm '

" that the Force Is’ receiving its

';._Provlhciar s

e2So
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- Exchequer- 'ahd ~ performs -_,_thé 3
- pohcmg senuce in the ﬁrstwhtte -
'_ PATA. .. Y -
21 Having said this, we would _
. B ‘ “"now:eferto the crucial issugasto - , _
Lo " whéther the employees of the - o R
S | -Force can. be termed as a- ol R
:servants and as such they cannot
 maintain a constntutsonal petion
‘ _ before this Court for enforcement
of the -t_erms & condmonp_;pf their.
 service. . L
22. The connotatton clv:l '
servant' is. deﬂned and Pxplalnedi "
in respect to. the Provmce of
-Khyber Pakhtunkhwa. in the CIVII' .'
: Sewants Act, 1973 (“Act, 1973")
For ease feference, we would
refér to Section 2 (b) of Act, 1973, .
, whlch reads as under- .
~*2. Definitons.—(1) In . thils @t
unless _f'tha. ' cantext ofhenwse
R "'requ:ras the folfowmg express:ons
Lt o - ) 'shall have. the meanings hereby. R
RIS T mspacttvelyassignedtothem, thatfs‘
o - tosay- ’ o T
N C R e

b) - c:wl sen/ant" means a pemon who is

4 - . 4 )

8. member of a cMI semca of the '
.:Prov!nce, or whoholds a.civil post in
connection with the affairs of the

_ - P:nvlnce, but does not mclude-— &/ﬁ,

. T R R 2 S ; - % . -




i
(l) a person who is on deputaﬁon ta the
" Province from the Federation or any =~ .
| " other Province or other authority; ~ - . . .
(i) a- parson who is employed on - -
e contract,: or on work charged. basis, -
. _or who is peid from contingencies; or
T o k{ii) -a parson who Is. a ‘worker” or
- - ““workman" " as "“defined . in the . .
- Factories Act, - 1934 (Act XXV of
71934), .or the - Wo}kman's"
e Compensation Act, 1923 (Act vii of '_
S ; e 3
© 23. The perusal of the:'defnitio'n_'
" would show that a member of a' -
" _civil service of the Ptovince or
who “holds a c:vnl post °
- connection with the affairs .of the " ’
Province -is civil . servant Al
S | - Pakistari Services are. expiamed e
- « : U - . Arhcle 260 of the Constltution
e T T e ',which reads as under- :" y
I S 60, o -
e o

‘‘‘‘‘‘ btv‘t.aoloocio.c

g setwce of Pak:stan means any
~ ,serwce post of oﬂice in connectton '

with. the affairs of the Faderaﬂon or -
“of 'a_Province, and inctudes an All-° -
: -Paklstan Service, ‘service In -the
Ammed Forces and any other. servlce “ '
declared to be a serwoe of Paklstan' P
by or. under Act of [Ma]!:s—e‘-Shoom ﬁi ?' o




T L e

L [ _(Parhament)] or of a: Prowncia!
“ ) o ' Assembly, but does not Include
IR 2 ; - service . as -Speaker, Deputy -
. S ) Spééker, . Ch_amnan,‘ : .Depury; '
Chairman, Prime Ministei, Federal - P
© ' Minister, Minister of -Stats, ‘Chief ~ -~ . . 1
o Mm!ster. _ vaihcia! A;"nﬁini_ster;” L
[Attorney-Genaral] Mdvciéate-' _ A
.Gemaml]] Pariament Secretary] or = ... . e
[Cheirman’ or member. o{ a Law’ R
:‘_'.‘Comm:ssion Chainnaq or member o
‘ : ‘of -the Council of lslamic Ideology, -
LRTT e -'Spevlal Ass:stant to. the Prime,l
- - ’ ' H,'Mtni,ter, Adwsar to the F’nme'
 Minister,- Specta! Ass:stant o a Chief
" Minister, Adwser to a Chief Minister] -
or member of a House or a
Prownc:él Assembly, '

Whereas Article 240 of the L
o Constitutlon envnsagesthat- -
" %240. Subjact to the Constitution, the © -« e
" appointments fo and’ fha..condmons e R
of service of persons In_vtflﬁ:a service - L
~ of Pakistan shall be detés_rminéd.-' "
[(:) IO reeeetiean ‘ . |
-~ [b) < :in tha case of the sarwces of . ‘ ~
s oL a mence and posts in conneclton o ' i
' with the affairs of a va:nce, by or L e
" under Act - of the ‘Prownc:alz ‘
' 'Assembly v
- Exp!ananon- In. this A:ttc!e, “All- -
-Pak!stan Samce maans a sarwce o .
' common to the E_edemtconand the . . - o
" Provinces, which was in- existence IR
' immediately before the commencing

PR S A 8 e S A o) et R R e i




s

;day or which may be created by Act

of [Majlls-e-Shoom (Padrament) .

";‘24 The Phrase performing in’ .
: connectlon with the affairs ofj'. o
Federation or for present matter-
Prownce Cwas elaborately -
A expialned in ‘th'e:, 'case - of
| .Saiahudd and_2 others vs.
' Frontier Suga; Mills & Dtstlllegg o
| A‘.‘Ltd A Tokht Bhal and 10. otgers oo
- , ~(Ptt.l:) 1975 Supreme Court 244) "
. the said ]udgment the Apex_'".'
Court has held: N
“Now what is maant by the ph:ase T
IRt pen'orming funchons in connection |
- with the affairs of the Fedgration or a
'Provmca 0t s .Clear” that the -
':'reference :.3 fo govemmental or-State
funcﬂons Involvlng. in one from or
: another, an’ “alément of- exerclse of
‘- publlc power -The functfons may be -.

the’ tmdmonal police funct/ons of the

‘ ,Staie, involving the mamtanance of o
) law “and order and othe‘ regulatory
‘ “"activ'itles, or they . may: comprise.
‘_functtons pedalning to economlc‘-
. development, soc:al + waelfare, - |
- education, publlc utmty sarv!ce and
other State anterpﬂsas of an .
indusrﬁal -or . commerclal natum‘ ,
;Ordinaﬁly, these functions would be
perfomzed by petsons or agenc:es.
. . directly appointed contml!ed and_ _
; ;ﬁnancsd by the State i e., by the - B

" - 27' .

)
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,' ,‘ Fedetal Govemment or a Provmcial
: Govemment"

25 . Admittedy, as evident fom .-
the hare readlng of para{ggaph—S & . o
4 of the Regulatlc'm- the' presénf'
Vpetitloners are performing pohcmg
" service in the erstwhlle tiibal area,
however, t_heir_ terms . and"' )
conditions .are . being’ 'xf_e_gulatlng ”
. .thrdugri.RegdlatiOn No.1 of '201.‘_4'
- ..arid :'-zfter the 'omiééion “of Arlicle '
|- 247 from the Constltutlon through
~a provmcual statute i.e. the Kriyber -
) Continuatlon of Laws in - the
- Erstwhile Provlnc:a!ly Administered o
' Trival Areas” Act, 2018 (Khyber
" Pakntunkhwa Act No. Il of 2019),
 the aperation of Regulation No.. of
©*. 2014 ‘was_continued. Thus, the
B 'essentla! crlterla for belng a civit -
‘l servant is that the person helding
the'post must perform hls._functions ;
’ “in .c'.onne‘étion with" the :affairs. of -~
i :Fe.dei‘ationl_Erbvih'&e and;the.terms
i and; conditions of his service |
~ should be determined by orunder.
" the Act of Parliament/Provincial
 Assembly. The Apex Court In the
- 'ease of AFedefatloﬁ- of Pa(:{sgan
lnterior : (fntquL D}vlgionz,='

‘..-30.;'_ :
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a7, Ex-DSR Muhamm g Nazr
) .7:-1(1998 SCMR 1081), while dealing -
o 'thh the case of an emp{oyee of
Pakistan Rangers has observed
’that : ;’ :
. "7 Parusa! of these rulés c!eaﬂy
‘shows that lhey are all ambracmg,
-and therefore. under the smendment '
. = of sectton 1 of the Pak:stan Rangeérs

' ,Ordmance these rules wou!d prevail o
*- " over the Rules of 1973, The Pakistan o

Rangers Ordinance was pmmulgated.

o canstltute a force callad the.. =
Paktstan ‘Rangers for the pmtectlon of

and. mamtenance of omer in the

border areas. Since w:th regard fo the -

status of the members of the fome the‘ :
Pakistan Rangefs Ordinance is silent,

. - therefore, it can be safely said that
" 'the ¢ employees of - tha Pakistan
‘ Rangers wrll be deemed to be civil -
o servan:‘s as they are performlng _
dutis’s in.connection with affafrs of the e
"Federatton -and ' hence - under the
N Serwce Tﬁbunafs Act, 1973 an "
. appeal by a member of the Pakfstan .
L Rangers regafdmg a matier :elatlng
to tenns and conditions of his service '
~is competent befom the Federal' )
-Service. Tnbuna! . ' '

" . 26. " Similarly, . in.v th'é.‘.-v-cés'é'- of

Coghman’dant,_ .. Frontler -~
Constabulary,- - ‘. Khyber | -

' '.Pékh‘tur_akhwé', ) Pesg '_bgg’ r and

S

e m@“‘

"

-3
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;others vs. Gu! Ragib Khan and
others (2018 SCMR'.803), the
L Hon'ble Apex Court has. elaborately o
) exammed servuce structure of the - - AR
-" ’employees of - g;. Frontier L | IR
B Constabulary, which is establlshed o
' under . Frontter Constabulary Act
“(ActXill) of 1915 Relevant
paragraphs of the satd judgment‘-
. -are reproduced as under. L
“6... Three broad : ;ésts - for
| 'estabhshmg the status and character o
‘ of ‘& civil servant. emerga from the

- © AR | - . Constitutional mandate of the afore- ..~
' o -+ going Artlcles. Firstly, - under Article
.240(a) of . the' & C‘onst;tutfon, L
e appomtments fo. and the terms and" |
.condltlons of ! serwce of the ; persons in
“the: “service of Pakistait” are ba> )
detenmned by or under Act of‘ .
o Pamament Secondly, by virtue of.
S Amcle 260 of the Constttut:on, :
. ‘service :of ‘Pakistan' means _g_ny '
o :serv“iée_,- post or office: iq;'{bonhéction R
.. with®the affairs - of  the..Federation.
. Thirdly, under Article 212(1) () ofthe: .
| Coristitution, the exclus:ve junsd:ctto'n , :
o to sdjudlcate dtspufes relaﬂng to the Y |

) terms and condmons of pmsons who} .
are. in the service of Paklstan vests m .
o Lan Admm!straave Tnbunal namaly, o
'the Federal Semce Tnbuna! These S

tests " are mentloned in tha g

mfmmm_wmm case g
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ibid (at pp 686-689 of the Iaw report).-

- The - définition - of the term Givil -
servant’ In’ the Act: adopts the.’
'Const:tur:onal criteria g:ven in Article;

260 noted above to relterate that a
person who, mter a!ia, ho!ds a_civil

post “in connection with the affairs- of -
" the Federation® including any stich -
post connected with defene.e ‘to bea .
'civlf servant. The laryer Bench- has in
this raspect taken the logical step fo .
inco:porate the mquirements under"
‘Arlicle 240 - (a) and 260 of the
‘Consatutfon as the deﬁmt:onal criteria -
of the term “civil servant” {ar p 682 of
,the Iaw report) . o
7. Hawng noticed the quamymg o
- .’cﬁtana of a cMI servant under the’
Iaw, it ls appropnate now to examme
the. factual | matrix of the pmsent,.
- ‘controversy The FC was: estab!‘ shed.. .
- -by the NWFP Constabulaly Act, (Act-" - .
xm) of 1915 ("COnstabulary Act’). L
.Sect:on 3 .of ‘the Constabulaly Act
empowers the Federal Govemmant to - -
maintam the FC as a force for-the )
better protection and adm;mstratton of -
the external frontters of Pak:stan o
a w:thm the limits of or ad}aming North- = -
West antter or. any pa:t thereof”.
‘Secﬁon 3-A of the Conss‘abulaor Act
authorises the. Federal Govemment to
" employ the FC outside Atnga‘_‘ltmlts of.qr‘ R
.. adjpining the'North-West Frontier -
" Province In othier parts of Pakistan for -
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the b‘éltei' pmtecllan and
‘ admlnistratlon of those parts Secllon-
'5(1) of the. Act ibid vests the Federal

Govemment _with power to appoint

the Commandant aqdlotl?er persons _
including * the DiéUict | dbnst’ébbla:y L

" Officers or Assistant Constabulary: o
. Officers of the forée in one or more
. districts. Secl:on 6 delegazes fo the

‘ Commandant © oand. - D:slnct N
‘Constabulaly Officer the power to‘
appoint subordinate’ om'cars in the
.manner prescnbed by .Rules, made .
under the ‘Act. . The Federal

Govemment exercised its. power

.confemed by Section 21 of ‘the

, 'Constabulafy Act to ﬁams the NWFP

- Constabulary ‘Rules;. 1958 '»
" (*Constabulary Rules"), fn order to
" proyvide’ the terms and cond:t:ons of

~ service of the offcem and men in ths_
EC..

5':

- 8 lt w:ll be observed that the v_ -
_"matter of terms and cOndl!;ons of .,
~ service of the mspondenl-amployaes |
" of.the FC, are in the l”rst place'

nsgulated by the Constabulary Act

“and elaborated pursuant thereto by - - -

the FC Rules Tha prowsrons made

‘ by . the Constabulaty Rules are-in
; fudherence of and in exercise of lhe_ -

power confetred by lha Constabulary

At Therafore the lerms and
" conditions * of service. of the
.‘employees of the FC ara prescnbed :




in‘tlie At éind the Rules. The test laid
" down in" Aticle " 240(8). of . the *
Const:tut;on requmas .lhat the - .
” appamtment to: and tha terms "and o

cond:t:ons of service of posts in

connectlon w;th the affatrs of. the .
Federatlon and of a servica of :

" Pakistan shall be datefmmed “by or
‘under an Act of“ Pamament The.

- express:on “by or undet” in Article .
240(a) of the Const:tutlon authonzas :

the terms and condmons of service of '

. a cfwl servant to be@mVIded bath by . ‘
statute or by statutory rules The. :
" provision” mads -in- the- Coristabulary
'Acf and the' ths'tabu-lary' Rules,

therefore saﬂsﬁ/ the. Amcle 240(&)
test. The judgment in the Munamm

Mu bggmug-Sglam case. Ibid -
[ endorsas this point of vlew. '

"8 The terms and. condmons of

_ serwce of those' emp!oyees, howevar o
" ‘are required fo be speclﬂed under‘-‘ Coe

Amcle 240 of the Conslrrut:on by or

’ under Act of the: Pamament Thus, the -
' conc!usfon would be that only those
pemons ‘who are In the servlce of

Pakzstan, as dlscussed herelnabove

and if their terms and candmons are

- govemed either by - a . statute or - s
| stafutory rules in terms of Article 240 .

of. fhe Consmutton can .s.eek mmsdy.‘

befom the Semce Tdbunals.. i

o 27. Slmilarly, this Caurt in. the :
-case of Gul My_& vs.A Thg

_25.
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N Gdtkemmenf of ﬁakls’tén'gﬁ rbugﬁ
. Secretam, M:mst_ﬂ of States and and |
; .Frontler _ Regl_o_@ (SAFRON!, ’
" Islamabad and others (2019 PLC
(C.5) 845), on the basis of law laid

down - by the Apex Court in’
‘.Qolmma“ndanit;' - Fm#_ﬂ'et' o

Constabulary . Khyber =
N 'Pakhgggkgwa‘ Pesgawars case S |
(2018 SCMR 903), while dealing
with the case of Fedefal Levies =
Force, * which - was' ‘established

through - Federal Levies - Force
Regulation 2012 havmg the sarne

structure -~ of servuce for -'its

employeeslforce as . provided In

,Regulatton No. 1 of 2014 has held

that - employees of the - Federal

o Lewes Force " whose” terms and ‘
- conditions of service arg governed
: under Federal Lewes Force "“
" Regulation, 2012 are civil servarits.

Keeping in view the above, 1he

- -Force estalgllshed under Regulgtt_on

No: 1 of 2014 qualifies the criteria

L of being civil servant in. view of its -
‘composinon, functlons and duties |

as per Iaw laid down by the. Apex
Court in the cases of ederayon of

" Pakistan ghrougﬂ Secretam
. Mlnlst:_'z of . fnterlor [Interior
' ,Dlv s!on!, [slamabad and 2 others

-2 b




vs. RO-177 Ex-DSR_Muhammad
Nazlr_- (1998 SCMR 1081) and’
.Commandant, - . Frontier'
‘ Con‘sta‘t'iula}v.' __ __Khyber
" Pa "tunkhw'a Pesha.War and

~others vs. “Gul Ragib Khan and
others others (2018 SCMR 903), thus, the
- pre!!mlnary objection raised by the':
“leaned  counsels .for the
respondents is _sustained and
éccordihgly. the present.pe_litions in
view of clear bar contained in ©
Ariicle 212 of the ‘Constitution are
.' riot- maintainable. Thé present-
patmoners “may . agitate thelr
. gnevances before the - Provmcxal '
_ Sennces Tnbunal However priorto :
‘ ‘thls ]udgment the status of present‘: S
. ~ petitioners being a civil servant was -
s e B not determined: and in the sumllar.
| B " cases, the Apex Courti in Gul Ragib )
~ Khan's _case. (2018 SCMR 903)
" has held that: :
. 1 1. It foIlows from the dtcta lald
s R down, above.that the pmlactlon of the
' | border areas is a sovenatgn funct:on
' belonging to” and pen‘o:med by the .
Federatlon The - sama duty s '
pe:fonned equally I the pmsent case .- |
) by the FC not only on tha ‘frontlers of
~KPK vaince but also b ¥ ma:ntainmg
* ‘order. in othar parts of Pakistan. For
) o d:schargmg - such . funct:ons, "the" "

' mﬁﬁ C/
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services Fendered. by the FC have

* direct nexus with. the afiairs of the' .
Fedaration.  Therefore, the ,fea’;sohs S

‘given- in the Muhemmad ‘Nazir case

' _ .(supra) fully apply here as well and we

hold that the empioyees of FC are civil -~
servants. Insofar as the qyestxon of. .=
- competent” remedy . in' respect of

‘'service * disputes of FC - men - is

- concemed, we' hold ‘that'ln a méiter
’nelatmg to the terms and -conditions of .

h o service of the respcndent-employees .

-of the FC, an - -appeal before the '

Federa! Serwce Tabunal is ava:lablefo; o
 themn. as the 9xclus:ve remedy under- -
the Iaw Accordmgly, this remedy. may -~ '

be avaﬂed by them within the statuto:y -

' penad of Ilmltat:on commencmg from

. the- date of issuance of ceri:ﬂed copy - '-

’-'i‘"of th:s judgment. All thesa " appeals

' ~fled by the appallant-Commandant

FC ara accordmg allowed in- above,.:
B ferms ' s

: -.-%7- When case of the petttioners (PATA

' juxtapos;tlon wlth the Provmciai Levies
: Force and lbidjudgment we observed that
'service of both the forces is governed

'under the ru!es so framed under the o

-provisions of '“Provmc:a! Admimstered

~

. Federal Levies Fonce) was exammed ln '

\.

' .,Tﬁbal Areas Lewes Force» ,gula-tlpn,

age




 outside the ar_rrbit of writ jurisdi't:tionoft"this_ -

25

- 2012" . Thérefore, we believe ,' 'thei u_ié
- stetus 'ef "rietirisners is‘tﬁet of civil servénfs h
for all practical and matenal purposes and'
as such, the matter of terms and'_

e qond'rtions of their_ service sqdarely-'fall_s

".court' given t'h'e explicit tiar.é.ohtalhed‘ in
Artlcle 21‘: of the Constltutron As earlrer
discussed servrce rules of the petmoners'
(PATA Federal Lewes Force) and
mencral Lewes Fome both were framed‘- o

| under ' h provrsrons of "Provmcral ‘

Admrmstered Trrbal Areas Lewes Force ‘: ST

Regulatron 2012“ end through the rbrdf

=1,

judgment + the: personnel of Provmcral

Lewes Force were declared -as Civri' "'~; 
A Servants after exhausﬁVely discussrng» the .
v matter of Lewes Force performmg therr-‘_

dutles in PATA Therefore. on the same|..'

- i ve———

premise we hava no hesrtatlon to hold that

the petmoners are ‘Chvil Servants as therr .

sennce fulf Iis the entlre cnterla of Crvrl‘."
Servants so provrded by the Iaw Learned" ;

h counsel represenﬂng the petrtloners could

s

L -39
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not distingursh the status of .petltioners-“-'
; " (PATA F;derat Lewes Force) vis a vis E “
Prownclal Leavy Force in.any manher' Both
forces are performtng their functuons tn the .
same area for the . same object and
E -~Apurpose_.-end -both are b_eang maintalned‘_
thro‘u"gh | the orovin‘cial '."exchequer'.'
‘t:l_tire_fo_re Athe rnatters ansing out of the .
'{terms and condltions of service of the
petitloners are oniy amenable to the
‘ junsdtctton of the Servrce Tribunal in terms .. )
- of Article 212 of the Constituion. |
| So far as the contention of petttxoners
‘ -that they have challenged the vires of the -
_’: lmpugned Nottficatton and as such the
2 same are not amenable to the lurtsdtctlon .
‘of the Servtce Trtbunal i§" concerned |
._ sufﬁce it to state that tt has long been -

settled that Service Tnbunal has am Ee .

_ jynsdtctaon to deal wrth the Issce of vrres of« |

the Iaw and rutes framed thereunder 2015

————

“S'C_:MR 253 NATIONAL ASSEMBLY-
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MANZOOR - AHMAD : 9@'?4, -others.
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Therefore the' contentron so agltated at the
bar is mlsconcerved anct as such repelled

S ln view thereof the status of ,

-——"-h___
P

petltroners has been dectarect' as that of |

-, o

Ll : E CMI Servants and the matier tn questlon. LT

- revolves around the terms and;- condlttons '

of therr servica whrch does fall outsrde the o »

e

junsd:ctron of thrs court glven the baring' '
Prowsaon of Artlcle 212 of the. Constututron. R . ; A- B o
~and as suoh instant petmons are-drsmrsse:d,l : | |
belng not mamtarnabte However, tttej ‘
. petttioners may approach the worthy : _' Y
Servnce Tnbunal for the redressat of thelr |
. gnevance if. so advnsed Atbert eariler the
status of petrttoners besng ctvrt servants' "

was not determlned therefore. the
petrttoners mavbavail the remedy of appeal_- a
within - the statutory penod of lrmrtataon
\-. commencrng from the date of lssuance- ofl
the certlf ied copy of this judgment in terms
of the judgment of august ape.t court in Gul B
Raqrb khan's oase 2018 SCMR 903 N |
. doc - Nos3eMR021 | n
" WPNo.367-M2021 and; GOC No.d36-

"




- Dt29/11/2022.

. Pr022 i WP.N0.1335-P/2022 are -

dismissed for having become Infructuods. =~

Te

Anggu'géed.

. HON'BLE MRUUSTICE LAL JAN KHATTAK,
HON'BLE MRJUSTICE § M ATTIQUE SHAH &
HON'BLE MR.JUSTICE SYED ARSHAD ALL

~
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« . To " TheChief Secretary = - o %6\/ | e RS
- . Khyber Pakhtunkhwa. g D AN _ 0

| - S M AL g3 |

| ‘ - Dipisecretaryl | : t‘

S R -/ pstbchiefSearetary oo - ;
'.-SUBJECT: SRR | M e iop

pEPARTMENTAL " APPEAL  AGAINST . THE IMPUGNED
QTIFICATION DATED . 22032021 OF THE “OFFICE  OF-
SECRETARY HOME KHYBER PAKHTUN KIHWA WHILE USING -7
CONFRRED POWERS BY PATA LEVIES FORCE 'REGULATION
;012 (REPEALED) SCHEDULE-II OF PATA FEDERAL LEVIES .
FORCE SERVICE (AMENDED) RULES 2013, AND AGAINST THE
(MPUGNED ~ OFFICE ORDER  DATED 19042021 ~ OF
COMMISSIONER LAKKL' MARWAT, WHERE THE APPELANT
{IAS -DELARED RETIRED FROM SERVICE -BEFORE .
| SUPERANNUATION, WITH CURSURY AND' WHIMSICAL -
MANNER. o o :

1 Respected Si»r,_A B

- With high- revefenqe, utmost obeiSancé, and,.dﬁe..,défcréﬁce, e
~Appellant very humbly solicits the instant Départmental Ap'ﬁeal to your -
goad-self office, to the following effect; = . - M&H” 3

. 1. That the Appellant is a naturally born bona-fide citizen of Isiamic Republic { = .
A of Pakistan belongs from a respectable family & was appointed as Sepoy in ' . 33
R fevies force in District Lakki Marwat. -~ . -~ © .= . -~ . '
’ © 2.That the on 29.08.2012, provincial administed tribal areas levies force .
" regulation 2012 has been introduced that were -applicable to all the levies'
 officials of said areas i.e. provincial tribal areas Khyber Pakhturkhwa.
. 3.That under Sec-09 of PATA Levies Force-Regulation 2012, the provincial
" government  of Khyber Pakhtunkhwa "has established certain rules. on ‘
15.02.2013, for levies employees, which are known provincial administered
tribal areas i.e. PATA, Federal Levies Force Service (Amended) Rules 2013.
4, That according to Rule-17 of the above mention rules, all levies personnel -
shall retired as per Sahedule-11I of the Levies Force Service (Amended) Rules -
© 2013 and no extension in service beyond retirement shall be. granted. &
"Af'_ccording to Schedule-IIl of provincially administered tribal areas PATA -
o

ederal” Levies. Force Service ‘(Amended) rules 2013 constitute: 20 years
service or 42 years age whichever is earlier for appellant. e |
$,That Khyber Pakhtunkhwa home & tribal affairs department circulate 8 -

“ublification yide No. SO (Levies) HD/FLW/1-1/2013/Vol1 dated 12122013
Which amended schedule-1 of rule-04(2) & schedule-m of rule-17 under Para- .

20 6f regulation for PATA levies force 2012 & rule-24 of PATA federal o
evies force service (Amended) Tules 2013,where the re;trement age _"f the’ - .

appellant was extended to 60 years. S

g?fhﬁt‘\ater: on home & tribal affairs department ;‘i ;(;g});r P:iligt“:;i‘;: .

o : 4 previous notification dated 12.12.2015 while %o e
Pan.‘a“y mOdm?ixg 17 03,2014, and. recommerided that PATA levies

21
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7 ‘That the Govcmor I\hyber Pakhtunkhwa ‘with- pnor approva! of Presxdem 5

“of Pakistan, under Atticlé 247 (4) of constitution of Islamic Republic of . =~ = -
- Pakistan, has promulgated the “PATA provmclal levies force regulatlon 2014 -
. vide dated 14.04:2014,

- 8.That in 2015, home & -tribal affalr dupartment of Khybex PaLhtunkhwa
while using the power ‘conferred by R-09 of PATA provmcml levies force -

- regulation - 2014 has issued . a notification vide ~No.. ALD-:

HI/REG:1(6)2012/8066-68 dated 14. 04 2015 and make rules known “The

~ PATA Provincial Levies-Force Rules 7015 more 50 the said rules denoted
_under R-16(1) that all uniformed per. gonnel shall retire as per schedule-IV and -

no extension in service after retirement shall be granted similarly under R-
16(2) all non-uniformed personnel shall retire from service on attaining the

*-age of superannuation or they may opt from the retiremient after completion of - '

25 years of regular service und no ‘exténsion in service after retirement shall
be granted and R-17 of PATA levies force rules 2015, all ernployees shall be
' enntled to pcnsnon & gratuity as per government rules. :
‘9, That after 25" Constitutional amendments 2018, erstwhile FATA merged
~in Khyber Pakhtunkhwa and federal levies force as established under Federal -
 Levies Force: Regulatlon 2012 & wor}ung i FATA areas has eventually lost .
~ their legal position working in merge districts & sub- divisions, hence it was in "

- the best public interest to' allow the federal lévies force to continue their

_ functions/duties in merge districts & sub-division, for controlling, regulating
- & maintaining law & order & peace, for' which govumment of KP enacted

“KP Leyies Force Act 2019 on dated 16.09.2019.

10.That it is pertment to mention here that R-09. of KPK. Levies Acr 2019 y

suggestud that i) the members of levies force may be absorbcd in police,
subject to the procedure as may be determined By government and ii) until = .

" their’ absorpt:on in the police; the members of thé levies force shall be - .

- ngcmed by their existing terms & condmons of semce urider, the. fedelal
" levies force (amended) service rulés 2013. : :
‘11.That as per the R-15(1) of KPK: levies. force act- "019 the fedeml levies

force regulation 2012-and KPK levies force ordlnancc 2019 was repealed. - |

.. However R-15(2) says “Notwithstanding the repeal of the federal levies force
. regulauon 2012 under sub-sec(l), the federal levies force (amt,nded) service -
- rules 2013 shall continue to remain in force and the terms & conditions of the

“servicé of all the members of the levn:s force shall be govemed there under,

untxl new rules are made under this act.

- 12.That respondent department mued another notification dated 14 07 20?0

- where amendments were brought in PATA provincial lévies force rules 2015;

and, accordmg to R-16(a) of sub-rule (1) all uniformed force shall retire from = .

service on attaining the age of superannuanon or they j may opt for retirement
after complenon of 25 years regular service, howeve} clausc (b) of schedulz-

" IV shall be deleted..
©13.That later on xmpugued notlﬁcation 1ssucd on 22,03, '7071 which” -amended

the PATA federal-levies force service (amended) tules 2013 under Sec-090f
repealed PATA levies force regulanon 2012 and reduced the age of the

' retirerhent of the appellant from superannuation to 42 years for Sepoy and on_
- the basis of new amendments deputy comm1351oner/commandant levy force

Lakki Marwat passed the orders, whereby the appeliant was shown-retired
from service before the age of supcrannuatlon (( opy of the lmpugned

- uatmcanon dated ’2 03. 2921 is Annexurc-A)



- 14 That aner the above menuoned notlﬁcatmn the cluel minister of provmce

issued the directives for restoration of schedule-IIT of federal levies rules 2013
& schedule-TV of provincial levies’ rules 2015 to all deputy commissioners of:

district Swat, Malakand, Dir, Upper & Lower Chxtral Kohat Hangu, Karak, -
~ Lakki Marwat&Torghar

‘ —95‘- -

15.That a meeting of anomaly committee under the chamnanslup of 3pecml o

secrefary-I1 of home department was held on 26.04.2021 about the federal

- levies rules 2013, where committee proposed amendment. in schedule-111, by

" which- retiring age for the appeltant (Sepoy-05) was proposed 45 years. ‘

16.That l.eepmg in view the supra-mentioned episode, the grievances, that

- comes into existénce, the. Appellant approaches to knock the -door of
- competent court/forum & invoke the wiit jurisdiction of Peshawar High Court

under Article 199 of Islamic Republic:of Pakistan, where Peshawar High-

- Court :in their detail _}udgment awarded by, larger bench, declared the

~ appellant Civil Serv.mt and slated that appellant be treatecl under ClVll oo
~ Servant Act 1973,

-17.That from the supra-munnoned epxsode the gnevances ‘that comes 1nto |

existence, the “appellant approaches competent authority in shape -of
gnevances upon the followmg, grounds mter—aha

GROUNDS

A That the amended schedule-l[l of PATA federal lewes rules 2013 dated
.22.03.202] is against the-law, rules‘and as.such the competent authority

‘dcpartmental representation/appeal for redressal of thelr contenuons & _

- is under obligation to either withdraw it or mend it and bring it as per ’

service laws. The said amendment of schedule—lll is wrong, mala-fide, .

grudgeful, immeritorious, and unlawful and is llable to be rectlf' ed./ -

modified.
" B.That the inaction of the competem authonty while retiring the appellam

pre—superannuatxon is illegal and against the PATA federal levies force -
service (amended) rules 2013 & PATA provincial levies rules 2015 &
_.against the fundamental rights "of lhe appelldnt as guaranteed by the i

* -constitution of Pakistan.-

: C. That laws of the civil servants on-the subject matter is very. much clear -
-~ from its very face that age of supérannuation extended to 60 years vide o
- Khyber Pakhtunkhwa Civil' Servanls’ (Second)’ ordinance 1977 wef

' 22:11.1976 and against the Civil Servants- (Amendments) ordinance

- 2021 where it says that civil servant shall renre lrom servnce on the

, compleuon of 60 ycars of age. :
D. That it is a cherished principal ¢ ol law, that where a law reqmret, a thing

" to'be done in a particular mnnnen .the same is-td be done in that manner
and not otherwise.

o E. ‘That R-9 of KP levnes Act 7019 ie. the members of lewes force may-be

~ absorbed in KP police force, subject to the procedure as may be

. determined by government & until their absorption in policé force, the

- members of levies force shall be governed by their existing terms &

conditions of service under federal levies force (amended) service rules
2013, where the age of retirement is 60 years, furthermore the law and

- courts ‘ol the country have always encouraged and preferred that tules
are to be followed and have deplored dlscoursed and degpreciated any

VlOlﬁthI’l OI' vanatlon lhel‘LiII s
aTEstE




F. That from al] prospecnve the- 1mpugned order is wrong and v01d and is
~ liable to be modified. and rectified and the. appellant bemg a civil
servant has to be treated according to services, more so the inaction of

~ the competent authority is based on mala-ﬁde on ultel ior motives, and
against the norms & natural justice,

G. That the appellant is eligible, employéble for force _|ob expenenced-

therefore his retirement of pre-superannuation is against the Pension
“Ruiles, and the inaction on the part of the competent authority against
the appellant has financially shake and adversely affected the appellant. -

H. That the discrimination meted out to the appellant, where the competent
‘authority treated-other employee of the levies force according to law &

" rules and declared their age of retirement as 60 years, however.
appellant has been treated unlawfully, unconstitutionally, mthout. "
lawful authonty, hence liable to treated alike other emp}oyccs

It is therefore most humbly prayed that on acceptanpe of the instant -
" Departmental Appeal, the impugned Notification dated 22.03.2021 be
declared illegal, ineffective upon the rights of appellant, also declared
- - office order of DC Lakki Marwat dated 19.04.2021 be null & void &

by -doing so, the Appellant may kindly be reinstated on the basis of -

- notification dated 14.07.2020° on their OPS with all _back &

consequential beneﬁts

¥ .

" Note: The Appeil'mt also 1mplores and beseeches for. personal hcanng
as well. _

" Date:01.02.2023

| ‘ Ex—Sepoy _ ' '
Mamoor Khan S/o Sher Bahadur
Ghazni Khel, Lakki Marwat

CNIC:'11201-3705040-_3_ [)7 4{ e
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(POWER OF ATTORNEY)

x - .

BEFORE THE KHYBER PAKHTUNKHWA SE RVICE TRIBUNAL
: ' PESHAWAR

' SERVICE APPEAL NO.. o3 e

"“_ﬂ(}/mooy bw vs. o o Goyj‘.'OF.KP&OTHEstI-'«

MGM/) 00y QLQW : — do hereby nommated and appomted-
MANSOOR SALAM, Advocate Higth Court Peshawar, to-be counsel in the above

. matter for me/us and on my/our behalf as agreed to appear, plead, act and answér in the above

~ . court or any appellate court or any court to which the business is transferred in the above matter
. as and is agreed. to sign and file petition, appeals, statements,-accounts, exhibits, compromises or

other documents whatsoever, in connection with the said matter arising there from and also to
apply for and receive all-documents or copies of documents depositions etc and to apply for and
issue. summons and ‘other writs or subpoena and to apply for and -get issued- any arrest,

~ attachment or other execution, warrants or order and to conduct any proceedlngs that may arise

there out; and to apply for and receive payment of any or all sums or submit the above matter to

- arbitration, and to’ employ an other legal practitioner authorizing him to exeréise the power and

authorities hereby conferred-on the advocate whenever he may think fittodoso. - - -
AND 'to do all acts legally necessary to manage and.conduct the said case in all respects .

~ whether herein specified or not, as may be proper and expedient.

- AND V/WE hereby agree 10 ratify and ‘confirm all law/ful acts done on my/our beha]f under or by '

 virtue of these present or .of the usual practice in such matter. PROVIDED always_that V'WE

. undertake at the time of calling of the case by the court UMY authorized agent shall inform the
" advocate and make him appear in the court, if the case, may be dismissed in default, it be
X proceeded ex-parte the said counsel shall not be held responsxbie for the same. All costs awarded

in favour shall be the nght of the counsel or his nommee and if awarded agamst shall be payable

by me/us.

. IN WITNESS WHERE OF UWe. hereusito set MY/OUR hand to these prcsents the -
contests of which have: been explamed to and understood by ME/U-S'-tlus éﬂ [b day of

,_M@%[__zovai.: o | f

) OF FICE: 15~B Harooo Mension Plaza, Khybcr Bazar, Peshawari
: Conlacl# 0333-973043"

EXEéUTANi U(:‘J\y‘” o .‘ ';

‘Accepied. subjeu to the terms rcgardmg fees :

. AMANSOORSALAM R

ADVOCATE HIGH COURT, PESHAWAR
BC Ne. {BC-l l 1968)

.. .

R -



