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: 0201202? o Clerk of learned counsel for the appellant present. Mr.

Hakeem Zada,. Superintendenf alongwith Mr.. Muhammad- -
" Adeel Butt, Additional Advocate General for the: respohdents

present.

G an _ Clerk of learned counsel for the appellant requested for
ﬁc'?*;\lsNTED adjoummént on the ground that learned counsel for the.
. peshawar | , . o

EE RS ‘appellant is out of station today. Adjourned. To come up for

argumen 10.04.2023 before the D.B.
/
(Mian Muhammad) ' (S’alah-ud-Din) i
Member (E) ' M§mber Q)]

:"j:'f:‘ 4 10.04.2023 - Appellant alongwith his counsel present.

. o Muhammad Jan, learned District Attorney for respondents -
o $C'¢3;p\q - ‘ ’ .
E@ Kpg-r&:b - present.
| _'k-..eshawg;a?; ' t | |
I Former made a request for adjournment as he has not prepared

the brief, Adjourned. To come up for arguments on 02.06.2023
before D.B. Parcha Peshi given to the parties.
(FareeMq Paul) '

, (Rozina Rehman) -
Member (E) Member (J)




13.10.2022 Appe’llaﬁt alongwith his counsel present.-' M.
| Muhammad Ibrah'im, Financev | Officer alongwith Mr.

Muhammad Jan, D'istrict. Attorney for the res{aon‘de_nts

present and submitted_ relp‘iy/.commeﬁts on .beha-lf | of

resbondent No. 2. Rep]y/commenfs on behalf of réspohdents |

“No. 1 & 3 not submitted even today, therefore, ‘last.

opportunity given for submission of reply/comments and m
case of failure, their defense for submission of -

reply/comments shall be deemed as struck of. Adjourned.‘ To

come up for réply/comlﬁents as well as_argtllnehts before the:

D.Bon 14.11.20

4

"

(Mian Muhamm4d) ~ (Salah-ud-Din)
.,Me“m‘ber (E) o _ . Mg:mber ()
14.11.2022 B Appellant present in person.
) s Muhammiad “Riaz Khan Paindakhel, learned Assistant
K“’”"a af. Advocate General alongwith Muhammad Ibrahim for
= respondents present.

Learned Member (Judicial) is on leave, therefore,
arguments could not be heard. Adjburne_d. To come up for

| arguments on 02.01.2023 before D.B

(FarSSRrPQul)

Member (E)
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o 08.11.2021 Clerk of counsel for the appellant present. Mr. Riaz Khain , .-
: Paindakheil, Assistant Advocate General for the resp'ondeni;s‘ ‘

present.

Clerk of counsel for the appellant stated that Iearhed" |
l‘ counsel for the appellant is unable to attend the Tribunal today . )
- due to strike of LaWyers. Adjourned To come up for afguments
before the D.B. on 09.02.2022.

(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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_______ . 29.07.2021

- Stipulated period passed reply not submitted.

Learned Addl, A.G be reminded about the emission
and for submission of reply/cormments within extended

time of 10 days.

Chairman
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S.A No. 1612/2019

21.06.2021 Counsel for the éppellant present. He states that appellant
could not depcsit the security and process fee due to
unavoidable circumstances an submitted an application for

extension of time to deposit the same.

Application is allowed and the appellant is directed to
deposit security and process fee within three daYs positively.
Thereafter, notices be issued to the respondents for submission
of written reply/comments in office within 10 days of the

receipt of the notice, polsitively. If the written reply/comments

nt Déposited are not submitted within the stipulated time, the office is

ndL

) 1Mﬁ-_“,.---.*.___--«to come up for arguments on 08.11.2021 before the D.B.

 Process F?'g * directed to submit the file with a report of non-compliance. File

ey

Chat



7 02.02.2021

30.04.2021

Counsel for the appellant present.

‘Contends that the appellant was terminated from éewice on
~ 27.12.2010 on the ground of long absence on his part His

departmental appeal was decided on 09.04.2019 and was reJected
on the point of delay. ' :

'In view of learned counsel the contents of lmpugned order do
not provrde exact perlod of absence attributable to the appellant
Similarly, the date(s) of absence are no where mentroned

It is. also argued that the appellant was not put to regular

enquiry nor was |ssued ~any statement of allegations or the charge

sheet. Despite, he was awarded major penalty WhICh was not
- sustainable in the circumstances of the case.

In the .light of available record and also the argtiments of
learned counsel, -instant appeal is admitted to regular hearing
subject to ail just exceptions, more particularly, _regafrding.the

delay.~ Appellant is required to deposit security and préocéss fee
‘within 10 days. Thereafter, notices be issued to _the'_respoh_dents for
~ submission of written reply/cominents on 30.04.2021 before S.B.

Chairnjan,

Due to demise of the Worthy Chairman, the
Tribunal is defunct, therefore, case is adjiour—hed, to

21.06:2021 for the same as before. f

Reader



_ Counsel for the appellant preseﬁt.
For clariﬁeation of few points, let pre-admiséion notice o
be issued to the learned Additional Advocate General |
Learned counsel for the appellant is directed to provide spare
copy of the instant appeal to learned AAG.
Adjourned to 23.10.2020 before S.B.

(Mian Muhamfifad)
Member(E) .

Mr. Kabirullah Khattak Additional Advocate General for ~

the respondents is present

Since the Members of the ngh Court as well as of the :

District Bar Association Peshawar are observmg strike today,.

. therefore, the case is adjourned to 31.12.2020 on which date .

v‘-'\‘."'; ,
.. 19.08.2020
23.10.2020
31.12.2020
/

to come up for preliminary arguments before S.B. ~

Member (Judi

Learned counsel for the appellant present. Mr. Noor
Zaman Khattak; Distriet Attofney for respondents prese'nt.
Learned District Attorney seeks adjeu‘mment as-he has
not prepared the brief. | | '
| Adjourned to 02.02.2021 before S.B.

(Mian MuhamM L

Member(E)




.17.02.2.020 " Learned counsel for the éppellant present. Heard.

The appé:llant'/has filed the present service "appeal,
against the -original order dated 01.06.2019 and order of
appellate-"authority dated 29.04.2019. Learned counsel
for the appellant when confronted the issue of limifation,
seeks adjournment to assist this Tribunal on the issue of

limitation. Adjourn. To come up for preliminary hearing

!mcludmg hearmg on ‘the issue of llmltauon on

ey M)I31 03.2020 beforeSB ) 5—, /
,,; ‘(":U-A‘\ S

Member

iy Hﬁ.‘ o

131.03.2020 Due to public holiday on account of COVID-19, the
~ case is adjourned for the same on 2&.06.2020 before

S.B.

Reader

22.06.2020 Nemo for the appellant. Learned counsel for the appellant
requested for adjournment on 17.02.2020 in order to assist the

Tribunal on the point of limitation but today, he is not available.

cﬁ'ed | | The. preceding order sheet shows that the date was‘ adjourned on
| noté reader, therefore notice be issued to the appellant and his

- 3‘?1 o counsel for preliminary hearing on 19.08.2020 béfore SB.
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02.01.2020

!

- Form- A ' : - \
FORM OF ORDER SHEET
Court of ' A
Case No.- 1612/2019
S.No. Date of order ‘Order or other proceedings with signature of judge
- | proceedings ' ‘

1 2 3
1 02/12/2019 The appeal of Mr. Sajjad Hussain presented today by - Mr,

Assadullah Taimur Advocate may be entered in the Institution Register and

put up to the Worthy Chairman for'proper or\er please. .

| REGISTRAR . 0>\ 1> ) R
. 2_' This case is entrusted to S. Bench for preliminary hearing to be - '

put up there on 07/)@( IM

W

CHAIRMAN

Nemo for appellant.
- Notices be issued to appellant/counsel for

preliminary hearing on 17.02.2020 before S.B.

A\

Chairman




BEFORE THE KHYBER PAKHTUN KHWA SERVICE, TRIBUNAL
PESHAWAR

Appeal‘-Noz'/ /} APES/ 2019

Sajjad Hussain ~ Versus Secretary Home & Tribal Affair KPK

APPEAL U/S 10 OF THE REMOVAL FROM SERVICE SPECIAL
POWER ORDINANCE

INDEX

| S. No. | Descriptions documents | Annex " - - | Pages
1. Memo of - appeal with |- A N
affidavit. o RN R Rl
2. ‘The Impugned order No.|A ', |
2341/LC of termination’ from| | G|
service dated 15.05.2009 and . -
RN

Order  12025/LC  dated |-
27:12.2010. , s
13. Appeal before Commissioner | B R .

| Malakanad Division dated | ‘ CN-v3
21.09.2011 :

4. " |Copy = of order = of |[C-
reinstatement  passed by | (=S
commandant:Malakand 1ev1es_ L
of . ariother " folclal‘ dated '
| 11.08.2009 , o
5. ' Copy::of Appeal before FSTf.'i D. . 16-2%

along w1th aff1dav1t & L ' ‘




Condonation Application.
6. Reinstatement orders of the | E

Other Colleagues Passed in 22-3)

Appeal No 161 &162 (P)CS-

2011
7. Copy of the order dated |F

17.04.2018 passed by FST. 52 ‘
8. _Copy of MP No. 1698/2018 |G -3¢
9. Copy of the order dated |H ~

04.03.2019 36
10. The copy of the report dated | I

29.04.2019 S#-3%
11. Order of Honorable FST dated | ]

30.10.2019 39
12 Exemption Application With

affidavit. L
13. Application of Condonation

with Affidavit Ui~y 3
13. Vakalat Nama 1 14\1

P N R I T T 7 G N T S PSP R

(5/ pellant

% )/ Through
¢
dAJlah Taimur Muhmand)

(Asa

Advocate High Court
Islamabad



BEFORE THE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
‘ PESHAWAR

Sajjad Hussain son of Zahid Hussain, Ex. Sepoy No 4836 Malakand Levies,
Malakank

....Appellant
VERSUS :

1.” Secretary Home & Tribal Affairs, Khyber Pakhtunkhwa.
2. DCO/Commandant Malakand Levies.

3. Commissioner Malakand Division.

......... Respondcents

APPEAL___ UNDER SECTION 4 OF THlll KHYBER
PAKHTUNKWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE ORIGINAL ORDER DATED 27-12-2010 AND REJECTION
OF DEPARTMENTAL APPEAL DATED 29-04-2019

Res'pé\ctfully Sheweth
FACTS

1. ‘Thatﬂthe appellant performed his duties at respondent departments as
constable (Sepoy) honestly and with complete devotion. The appellam

has good service record.

2. That the services of the appellant were terminated along with other
servants without providing the opportunity of showing cause with -
allegation of unauthorized absence from duty. The Impugned order No.

12025/L.C of termination from service dated 27-12-2010 is aﬁnexcd A

i
[

3. That soon after the above captioned term1nat1on, some ofﬁcmls o

submitted their appeals before the appellant authorlty and}thelr appeals RN

were accepted and they were reinstated into service. The appellant also

submitted his appeal before commissioner Malakand ‘



-

but it was not responded. On the other hand some of appellant’s
colleagues were reinstated by the Honorable Federal service
Tribunal. The éopy of d'epartm’éntal appéeﬂ of the appellant dated
21.09.2011 is annexed B and copy of order of reinstatement passed
by commandant Malakand levies of another official dated 11.08.2009
in annexed C.
. The appellant when came to know that some of his colleagues have
been re-instated by Federal Service Tribunal, the appellant
approached to the Federal Service Tribunal to seek the remedy/
benefits by extension of tribunal’s referred judgment as he had
identical order of termination. The copy of the referred appeal No

773(P)CS/2017 is annexed D.

. That an official named as Sepoy Hameed ul Rahman who was also -
terminated by the same impugned order but he has been re-instated

into service. Reinstatement orders of the official dated 15.08.2011 are

annex -E.

. That in. the above referred appeal filed by the; éppeilant, the
Honorable Federal Service Tribunal directed the concerned
departmental authority on 17.04.2018 to ~decide' the pending
departmentél appeal of the appellant in accordance with law after
affording ‘an opportunity of personal hearing to the appellants
within a:l period of three months. Copy of the order dg'ted 17.04.2018

is annexed F.

. That after passing the above said order dated 17.04.2018, the
appellant has approached to the respondent for doing the needful,
but the departmental appeal was not decided by the respondent in
- accordance with law after affording opportunity of personal hearing

within the period of three months.

. That the appellant had been left with no other alternative option

~except to approach the Honorable Federal Service Tribunal for

.



redress of his grievances and filed MP No. 1698/2018. Copy is

annexed G.

9. That in referred MP no 1698 & 1700/2018 in Appeal 773& 775 (P) -
(CS/2017 filed by the appellant, the Federal Service Tribunal directed
the Secretary Home & Tribal Affairs to give opportunity of personal
hearing and decide the pending departmental appeals vide order
dated 04.03.2019. The copy of the referred order dated 04.03.2019

annexed H.

10.That in view of the direction given by the FST the respondent
conducted the personal hearing of the appellant and passed the
impugned order of dismissal of departmental appeal based 01:1 being
time bared. The copy of the said order dated 29.04.2019 is annexed I
and Copy of Honorable FST final order on dated 30.10.2019 is

annexed ]J.

11. That in above said circumstances feeling aggrieved by the impugned
orders of termination of services dated 15.05.2009 and impugned
order of dismissél of departmental appeal dated 29.04.2019, the
appellant is left with no option invoke the appellate ]unsdlcnon of
this honorable tribunal for setting aside the above referred
impugned orders on inter alia the following grounds.

GROUNDS

1. That the instant appeal has identical and similar facts and grounds
as the appéal no. 1522 & 1523 (P) CS/2010 which Wefe accepted and
the appellants were reinstated into service. The copy of the
judgmenf dated 12.03.2011 of Honorable FST.

2. That the impugned order of termination is illegal and void order as
it is issued without the issuance of the show cauée notice. The
service of the civil servant cannot be terminated without assessing
any reason or without issuance the show cause notice. The SHOW

CAUSE meant to make clear or apparent, as by evidence testimony



or reasoning to prove some guilt. Reliance is place on 2006 SCMR 37
and 2007 CLC 1123.
. That the imposition penalty of termination from service to the
appellant is not the penalty prescribed by law so no one as legal |
sanctity in the eye of law. This is very clear in the ordinance 2000
that if a person in service found guilty of misconducts such person
by ordér in writing can be dismissed or removed from service or
imposed one or more minor penalties prescribed in Government
Servant (Efficiency & Discipline) Rules 1973. The penalty imposed
upon the appellant is not the penalty prescribed by law/ordinance
2000.
. That the appellant presented medical certificate of his mother before
the authorities and made clear that he was absent from duty without
leave due to unavoidable circumstances. That same situation has
been reported in a judgment where a civil servant was absent from
the duty without prior permission and subsequently was dismissed
from service but the service tribunal asked him t%o produce the
| medical »certifiéate, but he was failed to do so, and- service triburial
upheld the punishment. Reliance is placed on 2000 SCMR 1106.
. That the appellant is accused of inefficient and of "c:dmrrﬁ'tte'd gross
misconduct. A reported judgment of the Apex Court. wherein it is
stated that availing of medical leave without permission could not
be considered an act of gross misconduct entailing major penalty of
dismissal from service. Reliance is place in 2008 SCMR 214.
. That the reinstatement of other officials who Were terminated by the
same order and finally tl;ley have been reinstated into services it
clearly speaks discrimination and violation of Article 25 of
. Constitution of the Islamic Republic of Pakistan, 1973. (Reliance is
place on 2002 SCMR 71 &82.)
. That the termination of services of the civil servant is a major
penalty and it is settled law that such major penalty cannot be
imposed without regular inquiry. This view has been constantly

maintained by this Honorable Tribunal as well as by the Honorable



<

Supreme Court of Pakistan. Reliance is placed on the following
Judgments:

a. 2001 TD ( Service) 147

b. PLJ 2002 SC 525

c. NLR 2003 Service 133 ( SC)

d. 2003 SCMR 681

e. 2003 TD (Service) 413

f. NLR 2004 Service 22 (SC)

g. 2004 SCMR 294

h. 2004 PLC ( CS) 328 & 344 (SC)

i.2005 PLC (SC) 256 & 263.

8. That by simply resorting to section 5(4) of the removal from
service ( special Powers) ordinance 2000, a gross miscarriage
of justice has occurred resulting in innocent victimization if
the appellant. It has been held in case reported as NLR 2003
Service 1 ( Supreme Court of Pakistan) that, “ It is incumbent
of authority to pass an order informing accused official
regarding dispensation of detail inquiry and its decision to »
proceed against him summarily as required under rule 5(4).
The appellant was not informed in that regard neither
conveyed what material exists for the dispensation of the
detail inquiry.

a. 2005 SCMR 824

b. NLR 2003 Service 1

c. PLJ 2004 Tr.C (Service) 1.
d. 2005 PLC(CS)203

9. That the law by now has been fully settle that no person could
be condemned unheard. It is a part of e;/ery?5'fstatute unless
expressly or impliedly done away with. (Reliance is placed on
2002 SCJ 439, 2002 T.D (Service) 420 (SC), 2003 PLC(CS), 113 &
2001 TD ( Service ) 318, o

10. That the rejection order was not a speaking order as against

the section 24-A of the Géneral Clause Act 1897, which



stipulate that every order should be speaking one and well
reasoned. It has been held in a case reported as 2002 PLC (CS)
1480, that’ “any order passed by the executive/competent
authority must be speaking one and shall be well reésoned”,
therefore , the rejection order being against the section 24-A of
the General Clause Act 1897 is liable to be seét aside.

11. That the whole proceedings were devoid of legal sanctity and
void ab initio being conducted without the issuance of the
show cause notice. Therefore no limitation runs against such
order which is void ab initio. Reliance is placed on 2006 SCMR
37. On this ground the rejection of departmental appeal on
this basis of being time bared was against the law and not
sustainable in the eye of law.

12. That the delay in filing of the departmental appeal was not
deliberate and was due to the compelling circumstances stated -
in -the departmental appeal of the appellant.’ Therefore the

delay if any may also be condoned on this ground.

PRAYER: -
It is humbly prayed before this Honorable Tribunal may accept the

instant appeal and set aside the impugned order of t"éi"'r'njnation from

services - dated 15.05.2009 & impugned order of rejection of

hdepartmental appeal dated 09.04.2019 * and may direct the
respondents to reinstate the appellant into service with all back

benefits in the interest of natural justice.

Appellant

- Through

(Asad Ullah Tairmiur Muhmand)
Advocate High Court

| Islamabad



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Appeal No. (P)CS/2019

Sajjad Hussain Versus  Secretary Home KPK

MEMO OF ADDRESS

1. Sajjad Hussain son of Zahid Hussain, Ex. Sepoy No 4836 Malakand

Levies
2. Secretary Home & Tribal Affairs , KPK
3. DC/ Commandant Malakand Levies Malakand.



BEFORE THE PROVINCIAL SERVICE TRIBUNAL,
- PESHAWAR

Appeal No. (PYCS/2019

Sajjad Hussain ~ Versus Secretary Home & Tribal Affair KPK

AFFIDAVIT

I Sajajd Hussain son of Zahid Hussain Ex. Sepoy No 4836,
Malakand Levies, Malakand, do hereby solemnly affirm on oath

and state:-

1. That the contents of the accompanying appeal are true and

correct to the best of my knowledge and belief and nothing

relevant has been concealed there from. b h
(O
Deponent

Verification

Verified on oath at Peshawar that the contenits of the above
affidavit are true and correct to the best of my K’n‘owlédg‘e and belief
and nothing has been concealed. - Q - &é}\\_

Deponent




OFFICE OF THE DCOICOMMANDANT ‘ g
ALAKAND . o
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ar Major Malakand Levies that No. 4836 Sepoy”

_ As reported by Subed
d absent from his .

g his duty at Levy Post Allahdand an
t authonly since lon

-
e

=
¥

Z zjid Hussain who was performin

on of the competen g. He was issued

",.

gr:j‘ 'ty wnthout any pnor permissi

g =xplanat|on to submut reply ‘regarding his long absence from his duty but no such
{77 satisfactory reply ha}s been submitted by the individual concerned '

_Hence, keeping in view his willful absence which amounts to misconduct, -

iz 7"""Q’~'-‘"i‘_~17."£

© he is hereby terminated from service with immediate effect. -
«l DCO/COMMANDANT

o /l[l 4/5 ,l}/Lc _— IL MALA}oxNoLE:!EjM,ALAKANo DR

Copy ‘forwarded to the:- -

Agency Accounts Officer, Malakand.

2 Subedar Major Malakand Levies.
For information & necessary action.

! " . ] -

e L T 6. (. DCO/CONIMANDANT .
o e _ o {__. MALAKAND LEVIES MALAKAND
s . ’ N I'. '
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4718, Sepoy Nadeem Shah
| 4782 Sepoy Asrf Khan . o ;
'_4940 Sepoy- Muhammad Irshad v P
. 4938 Sepdy, Jandad Khan :_/«, s
5280 Sepoy Gohar Al / R
’ bSSo Sepoy Fazal Khuda‘ '..."_'_’L' Lo ‘.:_-

" 5407 Sepoy Alamglr .

0394 Sepoy Hameed-ur-Rahmar-
~~;5759 Seboy lhsan Ullah - .
" 5408 Sepoy Hayat Ullah w ':.j‘: '
5047 Sepoy Asghar ) -
. 0035 Sepoy Gohar Alr -/ L
4788 Sepoy Hazrat Shan /
. 4895 Sepoy Bakht Muhammad o
":e4602 Sepoy Sali*il_s_s__'ﬂ , . .
- 4683 S oepoy Turail'Ahmad o
'4é86 Sepoy Muhammad Alr S -. e .
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S 5226 Sepoy MuhammadF ahim
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1
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b
P
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5252 Sepoy Sohrab

N ..' - 5292 Sppoy Tauseef Ah : ) S K . . L R ) .,' Lo

. 5387 Sepoy Shaf iq- ur-Rahman
' 4426 Sepoy Sardar Al Shah!. -
. 4865 Sepoy Ishfaq Hussaijn: - ./"
3263 Sepoy Ijaz Ahmad. . co
~4943 Sepoy Muhammad Qadoos : '
" 4815 Sepoy Muhammad Izhar
.”'4762 Sepoy Asad Nabi. L DI
-','.4791 Sepoy Nasar Khan = s T . \ S

K 4644 Sepoy Noor Rahman
. 4646 Sepoy Wajld Khan

3.| © 4669 Sepoy Rlazul Mulk Jv

' 5333 Sepoy Amjad Khar.
. 5369 Sepoy Shahab Ullal'l A
) 5304 Sepoy Muhammad Qayyum .

Sepoy Azmat Au
Sepoy Salman

N

Keep:ng in view the above they are hereby 'e: rn-natm t-om I

gency Accounts Ol"flcer Malakand
Subedar Major, Malakand l.e\nes '
For mformat:on & nez:essary actuon
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N opmcs OFTHE DCO/COMMANDANT

MALAI\AND LEVIE'S MALA!(AND.,

, QFFICEORDER | | . LT e R

e,

_l Revnew petutlon submutted by No 5035 Sepoy Gohar Rehman s/o

L . IVluhammad Gulzar of Malakand Levues persued The absence of the Sepoy |s

)
Lt .

- : Mot w:llful and the'reasons presented in the petmon is seems on facts Therefor

- ‘r he petmon of the pctmoner is hereby accepted and the termlnatlon order No “‘
’ _2341ILC dated 15 OIS 2009 atS No 12 ofSepby Gohar Rehman of Malakand
l.'LEVIt'".v is hereby w:thdrawn e o -:‘ .. :
| . .
o " : . o o DCO/COMMANDANT
8 o ,-f e e MALAKAND LEVIES MALAKAND
—"._."Nb.:‘:709-1o /LC R .‘ L i
o COJ;V forvyarded-'tb%he-:-" .
Agency Accounts Offucer Malakand LS
2 ‘Subedar Major,Malakand Levnes Malakand
h “For mform‘atlon & necessary act:on ST
i
LR ;s I. :‘ 3 : L
. o ';.,.g,....u.-'\l. e g U S
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RE THE FEDERAL SERVICE TRIBUNAL, ISLAMABAD =
Appeal No, iﬁm@sném

1 Sajjad Huséain

DCO/éomrﬁahd\;;t Malakand ? EE M%d j%?

APP]*.,AL u/s 10 OF REMOVAL FROM SERVICE (SPECIAL

POWERS) ORDINANCE 2000

...».-—
.

. INDEX -
S.No “Description of documents Annex }Pages
1. | | Mémo of appeal with affidavit : 1-8° ] .
2. Apphcatmn for condonation of 9-11
| | delay with affidavit: ) : ' :
©. 3| .|Copy -of -Office Order of DCO| A [ 12
| Malakand dated 27.12.2010 - L -
4. | | Appeal before Commissioner, B 13-14°
B Malakand  Division dated .
- 1.121.09.2011 ) ‘ - A
5.1 | Copy of. order 24 02.2017 of .C 15
FST . ' L
. 6.|.{Copy. of appeal before FST D- [ 16-22.]. -. ...
.| | alongwith affidavit . o RS T
7.1 | Copy of impugned office order E 23-24 ¢
' for ‘termination dated .
15.05.2009
8. Copy of re-instatement order of| F - | 25-26
other officials alonngth better :
: copy
9. | | Copy of order dated 15. 08 2011 G 27-30 |
- { |of FST . ‘ <
10! | Wakalatnama ., ' - '

Appellant
Through - N }%k
' Muhammad hahzad Siddigue’

Advocate
Supreme Court of Pak1stan~

e e e e —— 4 —— s - . e
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EFORE THE FEDERAL SERVICE TRIBUNM, "

ISLAMABAD |
| Appeal No. 77 }(P)(CS) /2017

Sajjad Hussain son of -Zahid Hussaln Ex—Sepoy No. %bb Malakand
‘Levies Malakand.

iy APPELMM&' |
VERSUS Mmf

DCO/Commandant Malakand Levies Malaka%LE@ ‘E\g A‘%

‘ Commissioner Malakand Division, Malakand

| Resmmpems

Respect

~ APPEAL

: 'lFACTS: .

fully Sheweth:-

i AGAINST THE IMPUGNED ORDER QF TERMINATION FROM

~ SERVICE DATED 15.05.2009 (ANNEX ) WHEREBY THE
SERVICES OF THE APPELLANT HAS BEEN TERMINATED
WITH IMMEDIATE _EFFECT, AGAINST _WHICH THE

| APPELIANT PREFERRED DEPARTMENTAL APPEAL WHICH
WAS NOT RESPONDED WITHIN STATUTORY PERIOD OF
60 DAYS, HENCE THIS APPEAL BEFORE THE HONOURABLE

-~

: That the appellant perform his duties at the respondent

department as Constable (Sepoy) honestly and wuth complete

devotlon The appellant has a good service record.

T AT ST AT e s R e e e ae ey sy 23T P e - T e e TR ST s st e A TR
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' Honourable Tnbunal The re- mstatement order of other of'F cra! .

4,

19

T ———a - - - v At vas e phtman cabes e T e e

That the Services of the appellant were termlnated along w:th .
other crvrl servants wrthout provrdrng the opportumty of'

showrng cause with the allegatlon of unauthonzed absencef

e /

: from duty ‘The |mpugned order No 2341/LC of termmatron

' from service dated 15.05.2009 is annex A

That soon after the above captloned termination, - some,

- off crals submltted thelr appeals before the appellate authonty..-' R

| dated 11. 08. 2009 is annex-B

) ‘.that.._the appellant also submitted his appeal before

Commissioner Mal-akand but it was not responded. The

' appellant when came to known that his colleagues have been

- ‘...?‘;:: .

relnstated by the Federal Service Tribunal, the appellant has

approach to thls Tribunal to seek the remedy /beneﬂts by

S -extension of Trrbunals ]udgment as he has identical order of
termmatlon The copy of Departmental appeal dated er is,

i annex C

. That an off cial. named as Sepoy Hameed ul Rahman who was -

' also termlnated by the same lmpugned order but he has been

2 T - " = T S e " e s

N i; - and thelr appeals were accepted and they were relnstated mto' ,

. servace As regard the appellant hIS appeal not reSponded and‘ ;.- :

21" some of appellants colleagues were . re-mstated thrs

RPN L
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GROUNDS

re.instated;nrto servnce Re-mstatement orders of the oﬁ' C|al

dated' 15.08 2011 :s annex -D.

!
o '
. . l .
. 1. | That. the msf,tant appeal has 1dent|cal and snmllar facts and
g

- grounds. as ithe Appeal NO.1522 & 1523(P) c5/201o whlchf‘.--'

'were accept |

i Honourable FST is annex E

order as it rs |ssued‘ wnthout the- assuance of the show cause
' :

notlce The serwce of the civil servant cannot be termmated.

I

.ylnthout assa.glnlng arily reason and without issuing the shdy.v;: .
cause noticel The v;vord “"SHOW (CAUSE” 'meant to mal_,(%g :
clear or appa rent, a's by evtdence testimony or reasoning to
prove some guilt. F{eéiance lS placecl'on 2006 SCMR 37 .&‘.20{.)'.7

CLC1123. | ;fu"

~. 3. |That the irhpos:tlon penalty of termination from service to the

o appellant is nlot the penalty prescrlbed by law so no has legal |

sanctutly in. the eye of law. ThIS |s very clear in the Ordmance -
I

2000 that if a person in service found guilty of mlsconducts

l - B
: such person l:;y order is wntmg can. be dlsmlssed or removed '

" [from servnceg or lmposed one - or more minor penaltles
|

ST e e et s e A
e L L o S Erer arps g aehaaior et e ST T e

The copy of the ]udgment dated 12. 03 2011 of thlSil

2. Th-'at the impugned!order‘ of termination is illegal a'nd'v'oid-

[ ie . o
k4

T

d and the appellants were relnstated mto serwce o 3

e s et
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prescrlbed in Government Servants (Efficiency & Dlscrp!me)' o
Rules 1973 The penalty |mposed upon the appellant is not,

the penalty prescnbed by Iaw/ordmance 2000.

4 That the appellant presented medrcal certrf cates of his wufe :
before the authontles and made cl ear that he was absent;.i.
from duty wuthout Ieave due to unavordable c:rcumstances o
The same srtuatron has been reported in a Judgment where a_ B "
crvrl servant was absent from. duty without prior permrssron

land subsequently was dlsmrssed from service but the servnce

trlbunal asked his to produce the medical certrf‘ cate but he} LT

was, failed to do so, and servuce trrbunal upheld the‘-k :

punrshment Rellance is placed on 2000 SCMR 1106

5. 'lhat the appellant Is accused of lnefﬁc:ent and of commltted
gross mlsconduc:t A reported judgment of the Apex Court'
’-"wherem it |s stated that avatllng of medical‘ leave wrthout.
permission could not be considered an act of - gross
mrsconduct entamng major penalty of dlsmlssal from servuce

s Reliance is placed on 2008 SCMR 214,

. 6 '. That the relnstatement of other officials who were termmated |
s by the same order and f nally they have been relnstated lnto

service It clearly speaks discrimination and vnolatlon to Artlcle

TR e T e LB e T LT T a0 e v

e e e——
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25 of the Constttutron of the Islamic Republlc of Paklstan

-] 1973. Reliance is placed on 2002 SCMR 71 & 82)

That the termlnatlon of services of the civil servant is a major

- penalty and |t is settled law that such major penalty cannot be';
' constantly mamtalned by this Honourable Trlbunal as well as.[ff ’

- placed on the following judgmenm

2001 TD (Serwce) 147

PLJ 2002 SC 525

NLR 2003 Service 133 80
2003 TD (Service) 413.

2003 SCMR 681

NLR 2004 Service 22 (SO
12004 SCMR 294,

2004'PLC (CS) 328 & 344 (SC)
2005 PLC (CS) 256 & 263. ’

. : That by srmply resorting to section. 5(4) of the removal from :

service (special Powers) Ordinance, 2000, a gross ‘miscarriage

of justice has occurred resulting in innocent victimization of

2005 SCMR 824

o f B. NLR 2003 Servuce 1.

lmposed wrthout regular mqunry ThIS view has been;-_'_-"-

by the Honourable Supreme Court of Pakistan, Rellance ls_' _

the appellant. It has been held in case reported as NLR 2003 °
- Servnce 1 (Supreme Court of Paklstan) that, “It is lncumbent‘
L of authority to pass an order mformmg accused: offcual .
?,regardmg dlspensatlon of detail mqurry and its decision to :

.-1 :)roceed agarnst him summanly as requared under rule 5 (4)
o The appellant was not mformed in that regard nelther

R onveyed what materlal exusted for the dlspensatron of the
: 5:", detail inquiry. :
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| ePLI 2004 Tr.C. (Services) 1.

1 4. 2005 pLC (c.S) 203.

B could be condemned" unheard Itisa part of every statute

.l unless expressly or impliedly done away with. (Reliance-is’
-placed on 2002 SA 438 2002 T D (Servrce) 420 (SC), 2003

ol PLeCS), 113 & 2001 T.D. (Servuce) 318.

. 10.

‘ - ‘strpulates that every order should be speaking one and’ well '
" |.reasoned. It has been, held in a case reported as 2002 .
- .'PLC(CS) 1480 that, “Any - order " passed by 'the '
‘executuve/competent authorrty must be speaking one and“.

| .That the re]ectlon order was not a .speaking order as agalnst o
“the _section 24-A of the General Clauses Act, - 1897 which =

'shall be well reasoned” .therefore, the reJectlon order be:ng'

o | ,Ilable (o be set aside.

R PRAYER;

service d

justice.” |+

FRAVEK.

umbly prayed before this Honourable Tribunal may accept the

ated 15.05. 2009 and may direct the respondents to reinstate
Iant rnto servrce wuth all back benef‘ ts-in the mterest of natural

C Through @Z ; (/
RO MUHAMMAD SHAHZAD/SIDDS

‘ dvocat
Supreme Court of Paklstan

8

‘That the law by now has been fully settled that no person _

ppeal and set aside the impugried order of termination from .

R APPE&MNT v

N

o against the sectron 24-A of the General Clauses Act 1897 rs.» o

. T st vt
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E BEFORE THE FEDERAL SERVICE TRIIUNAL

. ISLAMABAD

Appeal No. ‘ .(P)_A(CS)/291'7"..~5."'- -

. Sajjad Hussain_ : 'V!ERSUS DCO/Commandant Malakand et‘c"'

M 'EM_O‘OE ADDRESS
- Lt683 6

. |'Sajjad- Hussaln son of - Zahid Hussam Ex Sepoy No}ﬁ@% (’7 E

Malakand Levies, Malakand

'A 'DCO/'Commandatn' Malakand Levies Malakand.

.- |Commissioner Malakand D'ivison, Malakand. R o

R ask SV ———
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EFORE THE FEDERAL SERVICE TRIBUNAL
: ISLAMABAD :

AFFIDAVIT

the contents of my accompanymg appeal are true and, correct to the

best of my knowledge and belief. I further declare that 1 have not fi Ied
S any othen appeal on the subject in any other tnbunal in Pak:stan '

i
l,.
l
N

Islamabad

)
.‘ ‘- .
‘ Cartmcc‘ m HE tl. y o
i the aftigayis Nirs Sepy o
. - R cDO exp!e.rru to e NG

— wamn im0 Foe . e

—vas

7' AppeaINo ' (P)(c$y2017:'_

‘Sajjad Hussain - V}ERSUSA' DCO/Commandant Malakand etc = .

1, SaJJad Hussam son of Zahid Hussaln , Ex- Sepoy No 9 S/(O
. Malakand Levnes Malakand do hereby solemnly affirm and declare that ,'

.The aboye'_afﬁdayit is verified an'd attested today by me-at Islamabad.'. L
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2 BIEIF(!)RE 'ITHE FEDERAL SERVICE TRIBUNAL ISE.AMABA{D ‘

Appeal No.____ (P)(CS)/2017

...--SajjadrHussain - Versus DCO/Commandant Malakand etc. |

ReSDethu’lly StjeWeth:-

.

1. That the pet:tloner/appellant has fi led the instant petltlon for

- the condonatom of delay, the contents of Wthh may kmdly be '

——

- read as mtegral part of the accompanled appeal

N '
_l

:v.0|d ab lnltIO bemg conducted without the issuance of the

o hat the whole proceedmgs were devond of legal sanctlty and

Lo show cause notuce No Ilmltatlon runs agamst such order'--r L

L "whlch is voud ab mltlo Reltance is placed on 2006 SCMR 37

"'.e‘., :

‘ 3. That the delay |n F hng of departmental appeal was not wrllful

- but it was because of unavoudable crrcumstances
oo t . .

'_ not override equuty and Justice. No rule existed that rlght

istould not be allowed to a ‘Civil servant rf he _agitated the

m‘atter repeatedly Rehance is placed on the followmg

_Juldgments,

\, 2002 PLC (C.S) 1487
.Pll] 2004 SC 435

Co 20ba pLC (C.5) 1014 (SC)

e et Yo v e e = 4

. .
_.n_...-

—— e o~ b —— —

Technlcahtles mcludang lumltatlon even af estabhshed could
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"v.md order (Rehance is placed on 2002 O (Servnce) 150)

——

i

‘ _‘That the case of the petltloner/appellant has strong merlt as. ,'

. | he has been. awarded a maJor penalty wuthout conductlng a_

s :tlegular mquury agamst the settled pnncrple of law. Decrsnon of- ‘

<ases on merlt always to be encouraged mstead of non suntsng

’ tlhe lltugants for techmcal reasons lncludmg llmltatlons

(Rellance is placed on PLD 2003 SC 724 & 2003 PLC (CS) ‘

, 7{96)

‘ T|hat the lmpugned order penalty was illegal and void ab mtno ‘

bemg issued .by the lncompetent authorrty in the wolatlon of - :
. } .o

tllle prlnCIple of natural ]usl:lce No llmltatlon runs agalnst such

LIt is th'!er'efore, 'pra.'yed that the delay, .in filing the departmerltal
; appeal may kindly be condoned in the interest of justice.

f‘ ‘4.‘ L . et - R I !

, Petitioner / appellant -
- _*." Through” |
- MUHAMMAD SHAHZAD SEDDIQ

Advocate
Supreme Court of Paklstan .
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ORE THE FEDERAI. SERVICE TRIBUNAL ISMMABAD

d Hussain ~ Versus - DCO/Commandant Malakand etc

APPH.ICATION FOR THE CONDONATION OF DELAY
. ==~ DONATION OF DELAY

AFFIDAVIT

Hussam son’ of Zahid Hussaln Ex-Sepoy No.4836, Malakand .

'Levies, Malakand do hereby solemnly afF rm and declare that the'f

=

of my above accompanymg appllcatlon are true and correct to

o the best cl)f my knowledge and beltef

B Rl

’SDEPONENvav

this affi da

VERIFICATION:- ' S
. verified' Oli’l oath at Islamabad on May 24, 2017 that the contents of

Vit is true and correct to the best of my knowledge and belnef :

~ and nothmg has been concealed therein.

 DEPONENT

! . This hisiome s '~Jr~5~ A0

befom 5 p:
g i ; i

who

SYED SiF8Y SHAX {nl.LANl
/%UVOCATE. HIGH COURTY

.
°"“15&“€$>1‘§§B°”"“ ?- NAY 2017|

Appeal No. “(P)(CS)/2017',':, |



1 Lo - o T TSI s e st e

/g PEDERAL SERVICETRIBUL . G o e o
' - BLUE AREA, bHAHRAH-L QUA o ISEAM NP

. "SUBIECT}- ORDER_PASSED: IN' APPLAL, INQ. 16} & 162(MES-2011 .
riL'LH’Té\”MR"IﬂIAMﬁEmMJ.n ﬂfIMANI&miNQ'm RaitV'S SAKAND
" LEVIES ETC, . '

:
:_‘. o
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. District Malakamd o S 2
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SCERTIFIBS

o Federnt e e

T'-uu ol 'o.n P h.y

[ulu.\l?‘\u\'m |||lvmf‘il I hmtln«_.’ a 5] L

m'>(|')c5/2u| [}
A, VED

4
"

Appcdl" Nai" !bl»

(RS TR m e
- M/s Ha.zr.\l Aliy HRDO '\nd Mulmmm.ni'l‘.mml b 0 I- Iunu.
Deptt., Peshawar as DR,

L Coslqbc dvposulm‘ if nnt .\Irmdy dqmsrlcd o

J"df’“‘cnl “ shal! dcudc 1ppc1l i\ol(»l & Lo

) 162(P}CS-20'II hlcd l") '\ppc}l.‘lnt Ihnu.cd ur Rahman and l\:’w . )

_Malik.: B:Inth the 1ppcllnnls v'crc S\.poys in M1I"|kmd chn.s They BRI
.were tcrimmlcd lrom su.rvtcL vu:lc ou.lcl d:\lt.d 1552009 Their N ‘

g dcpzul:mgnlnl .\ppcals

n- rquctcd

‘Il\e .nppcal h.\\'u hccn rr-..u.lul lly lh|. ruspnndcnl 2 llw

DR l\.t:. rcqu-':-lml fnr fu.llu e {0 fm- £ umlucnts.. {lin u‘quv'.l i

[

.

dcclmcd ' We I\.n\_ I\m\'c\ or hc'\rd lhm

thc ch'ir!_!;\. uf run.nnuiy_ :ul‘st.'nl Irom aluly wzlhout pcrml-,.smn

- However no slmw c-\u.-,e nuuco w.m c\'w -~.~.um| lo hem, in (his

. m:mncr llu:y were: cundunm.cl unlw'mi "The il)\l\llbl\cl[ onh.r was
pas:.cd ll‘\ vwlalnon- ol' lhc ‘well cshhh--hul punuplc of mlural
; ‘juSthc tlmt no puson Acan bc condcmnu! un!uaul Jn the above

cnrcumstancu, wu. condonc lhc (Ic ny i hlmb [llL ’:ppmls The

lmpugncd (H'(Il. 1rc :.Lt’n::uh. ThL appr.llnnl:. mc rcmshlcd in,

scmce T,ho xcspondcnts m-uy UUUO(L dc novo procu:dmg:; ngnnsl
then

hcy ‘-IIZ\“ bu }_,wcn .m-"oppurluml) of slwwmb cause.

L ngnmst tI'u:u- nbscnc Thc compclcnl .mllwn!)' mny thm pass an

appropndtc ordcr g accordance W|U\ llw |uILs The nppcals“not . o

'only ad.rmlln.d lo rcguhr hLarmg lml are- also allowcd .The

) 'paymcnl,of back bcnt.{nl': -'lnll dcpvm! (m lhc oulcomc nf Ircsh .

'procccdmg:

Thc nppcnlb:sl“md dluPDSC(l of ns '1bovc

e
.

'MEMBER "> T

.

'n.(.‘,;;',..,,')r e -, L. . . o
sl
oA,

Laticitlrieini

hemee L L, Ll




&
" l’\
{

e .

.

vy

I/mm:_/()n!u ')Iu.l .
H DLPAI SEPVICE FRIBUNAI e

A Appeal No 1523 & 1523(1’)(:3(2010

Fauooq Ahmed Seemab Counscl For
Ali Mulnmmad Supdr Maluk
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N THE FEDERAL SERVICE TRIBUNAL ISLAMABAD

: ,BEFORE Mr. Jusﬂceggl Sa\ed Zah:d Hussain, Chairman

Rala Hasan Abbas, Member

" Appeal No.773(P)Cs/2017 with MP No 791/20 18

Appeal No. 774(P)CS/2017 and No.775(P)C8/2017 with .
I\/IP No 792/201 8 o

Sﬂ,ad Hussam Shahab Ullah and Ejaz Hussa.m :
Vs
DCO/Commandant Matakand Lev1es and another

17.04.2018: PRESENT Mr. Muhammad Shahzad Siddique, Advocate along-

with the appellants
" Malik Akhtar Hussam Awan, AAG, KPK from

respondents

L . - Through these appeals under S.4 of the Service

Tnbu.nal Act, 1973 the ‘termination order dated 15. 05 2009 is

sought to be asszuled on the grpunds mentioned therein.
At the outset the learned counsel states that qua the

said order departmenta] appeals filed by the appellants are

-

pendmg before the dcpartmcntal appellate authonty, which'have

remamed un—responded The contentmn of the leamed counsel "

N /

. ,if"" - appea]s 10 whxch there is no demal by the respondents in the
{ “' . comments ﬁled by them

In such view of the matter when the departmental

abpea]s’ are pending before the authority concemed, we are

“inclined to direct“thdt the same may'be taken up by the appellate

authonty and decided in accordance with law after affordmg an

opportumty of personal hearmg to the appellants within a perxod

of three months.

i

.The appeals are dlSpOSCd of accordmgiy

. finds mcntlon also in paragraph 4 of the memorandum ofl ‘

P R ————

© CERTIFIED ZRUE GOPY

! ' Rcc'mtvar
o F‘cderdl c‘orv'cz, Tribunal
Islamabad, .

- el

RPN A,

m L
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""" BEFORE THE FEDERAL SERVICE TRIBUNAL, ISLAMABAD

SR . . MP.No. ’6 ?g/ /2018
R ' ~ o In '
Appeal No.773(P)CS/2017

S Sajjad Hussain son of Zahid Hussain, Ex-Sepoy N0.4836, Malakand

 Levies, Malakand.

VERSUS =~ . -

1. DCO/Commandant Malakand ’L'evies,’Malakand.
. 2.  Commissioner Malakand Divison, Malakand. .

PETITION FOR DECISION OF APPEAL NO.773(P)CS/2017 -
FILED BY THE APPELUANT/PETITIONER AFTER _NON

- IMPLEMENTATION OF ORDER DATED 17.04.2018 PASSED BY

THIS HONORABLE FEDERAL SERVICE TRIBUNAL IN THE ABOVE - *

' SAID APPEAL .BY THE RESPONDENTS:

‘Respectfully Sheweth;-

%, That tﬁe above titled .appea! waé pending, which has been
disposed off vide order dated 17.04.2018 by this Honourabl'_é

[ R .. Federal Service Tribunal in the following terms;

“-—Through these appeals' under S:4 of the Service Tribunal Act,
. 1973 the termination order dated 15.05.2009 is sought to be assailed
© on the grounds mentioned therein. o '

- At the. outset the learned counsel states that qua the said order

L0 ':‘.' o .‘ ‘ " depcrimental appeals filed by the appellants are pending before the

departmental appellate authority, which have remained un-
responded. The contention of the learned counsel finds mention also

in parag‘raph 4 of the memorandum of appeals to which {her’ge“.is no

. denial by the respondents in the comments filed by them. ‘

...RESPONDENTS -

...PETITIONER

P ey

-l




D pena’mg before the authonzy concerned we-are mclmed direct that :

e - - et

X

“In such view of the ‘matter when ‘the departmental appeals ore.'.-

-the .same may be taken up by the appellate authonry and decided in -

. accordance mth law after aﬁ”ordmg an opportumty of personal

lzearmg to rhe appellanls within a pertod of three months.

The appeals are a'zsposed of accordzngly
That after passung the above said order the appellant through
wntten applicatlon has approached the respondents for doing - '

el

. , the needful whuch has not been done .so far as the" S

departmental appeal of the petltioner has not been deuded by '
- the respondents -in accordance with law after affording an
opportumty of personal hearlng to the appellant / petut:oner -
- within a perlod of three months ; ‘ ‘
~ That the petltloner / appellant is left with no other alternative B

'-:"optlon except to approach this’ Honourable Tnbunal for

!
y :

redressal of hls gnevance

t

e ERERA L.

It is therefore requested ‘that as the respondents have failed - -

kindly be decided on merlts -in the best interest of Justuce

Any other rehef WhICh this Honourable Court deems fit and

" appropriate may also be .awarded to the appellant/petitioner.

. Th’roughf

Advocate

MAD SHANZAD SIDDIQ

“supreme court of Pakistan

'-'Lo comply wnth the order dated 17.04. 2018 passed’ by this = -

:'l lonourable Tnbunal the appeal of the appellant/petltloner may
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" Lovies, Malakand, do hereby solemnly affirm an ddeclare as under,-

-
Qs

. |EFORE THE FEDERAL SERVICE TRIBUNAL, ISLAMABAD

MP.No. _______ -/2C18

In

Appeal No. 773(P)CS/201 7

Sajjad Hussain: :
 VERSUS

'DCO/Commandant Malakand Levies and another

PYION FOR _DECISION OF APPEAL NO.773(P)CS/2017 FILED BY THE

© APPEILANT/PETITIONER AFTER_NON- IMPLEMENTATION_OF ORDER DATFD
- 17.04. 2018 PASSED BY THIS HONORABLE FEDERAL SERVICE TRIBUNAL IN e
o TH‘- ABOVE SAID APPEAL BY THE RESPONDENTS oo - :

M

' ,a,,ad Husqam son of Zahid Hussain, Ex- Sepoy ‘No. 4836 Malakand

Tt st the conterits of above accompa'hyiﬁg application -are true and

© -cerrect to the best of. my knowledge and bellef and nothmg has been
. C"HC(‘C.I(’d ’

ViR ECATION: -

Verified on oath at Islamabad on August 18, 2018, that the contents of
this affidavit are true and correct to the best of my knowledge a
bel:ef and nothmg has been concea!ed therein. :

EPONENT

L
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Order Slwet

- IN THE FEDERAL SERVICE TRIBUNAL, ISLAMABAD
| M.Ps. No. 1698 to 1700/2018
R In Appeals No 113 to 115(P)CS/20117

Sa]ad Hussam & others. v .’,LVs...’....DCO/Malakand Lews "

04 03 2019 BEFORE:' Raja Hasan Abbas, and

Mr. Manzoor Alj K.ha.n, Members.

' PRESENT: Mr. Muhammad Shahzad - S1dd1que Advocate.
: . alongwith the petitioners.

E " for the respondents alongwith Mr. Muhammad
- Ibrahim and Mr. Saqib Khan, S.0 Courts : asD. Rs. Il

L Fkkokk

Mr. Saqxb Khan S O. (Courts) present on behalf of

| parent age has been resolved 'So far as personal heanng is

: :, KPK and would be deCIded in accordance with law. '
- , > Let Secretary Home & Tribal Affalrs Department
-KPK by giving the- petmoners personal heanng, decide thé

pendmg departmental appeals W1th1n a period of three weeks

-Mrs. Farah Naz Awan, Assistant Attorney General‘.

the respondents states that the issue regardlng correctlon in the '

concerned /the appeals are avallable and have been recelved -

. in the Offlce of Secretary Home, & Tribal Affairs, Department

" 'posmvely A report be submltted before the next date. of o

,/-

hearing. @~ -7 B | J oE -
o Béffixfaro‘;.-‘gzt.zo«l’g. e / .
{ naﬂ%ﬂhlfﬂ?iuif
S
. suporm’eamcnt . - o : ) : o
" Federal < Service Yribuna . ‘ MEMBER

istamabad
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gy prior pery :
diity but he remamed ‘absent despiterepeated remmders,,he d
: _hence terminated from service-on.27. 12; 20 16 (re}'r,il’y

V}de p-19 23/c..

.

’0

. The apphcant was heard .on 21/03/2019 Accord

Aapphcant he Was absent from duty for wh.ch he was termmated
stated that no proper inquiry was ccmduc
Furthermore, the said perlod was the- hexght of talibanizaton and he
after his mot:her who was seriously ill, He applied to various. foru
was left unheard in this regard; ke failed to produce any .docy]
aggrieved, he resorted to Federal Service Tribunal which has direct

him the opportunity of persodinel hearing and decide’ the matter ac

Since the app

therefore, the samé may be rejected and«ancopy of the re]ectlon !

Semce Trlbunal !slamabad

e

d not
of ‘Dﬁ‘ofﬁce‘ i 1)

cordingly.

SR

B .

P
Y %ﬂx ] ,;t:ar‘ﬂ‘-r
2 12 .“l

oy

attend his duty and was
s _behalf can bepérds;ed

ing 'to statement of the

from Services. He furthei

ted and he was not given the chance of,hearing

» was in his vtllage looking

ms for reemstate;ment bu-

mentary 'evidence. Feelin

ed this Department to giv -

eal i is badly tsm;é barred as the appellant was termmated in 204

ay be subml*'ted. to Fed°r




S cﬁ, | 05 NOV 2019
P o _ © Order Sheet
‘ - = Federal Service Tribunal, Islamabad.

" MPs No. 1698 & 1700/2018
‘ . In
7+ . - Appeals No. 773 & 775(P)CS/ 2017

Sajad Hussain & another Vs  DCO/Commandant Malakand Levies

30102019 BEFORE: Mr. Ghaffar Jalil, and
' ‘ Mr. Muhammad Humayun, Members.

PRESENT: Mr. Muhammad Shahzad Slddlque, Advocate for the
-« petitioner/appellant
Mr. Qamar Javed, Assistant Attorney General, for
respondents with Mr. Muhammad Ibrahim, Finance
Division, as DR.

ORDER
Ghaffar Jalil, Member:

Departmental representative has submitted a copy of
the order dated 29.04.2019 whereby the appellafe authority
has rejected 't-he departmental appeals of the petitioners/ .
appellants namely (Sajad Hussain & Ejaz Hussain). Copy of
the same has beeri provided to the learned counsel for the
petltloners/ appellants in the court today, wherefrom it
;,f’giifivulges that the order of this Tribunal 17.04.2018 has been

i implefnented
| However, petitioners/appellants are reservmg the right
 to challenge the said order, before the competent legal forum.

Therefore the instant MPs No. 1698/ & 1700/2018
stands dlsposed of havmg borne fruit.

. o Partles be informed.
FEDERAL SERVICE 1 )
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
" PESHAWAR

Appeal No. (P)CS/2019

Sajjad Hussain Versus = Secretary Home and Tribal Affairs, KPK

APPEAL U/S 10 OF THE REMOVAL FROM SERVICE

EXEMPTION PETITION FOR PRODUCTION OF
UN-CERTIFIED COPIES OF THE RELEVANT
DOCUMENTS

AFFIDAVIT

I Sajajd Hussain son of Zahid Hussain Ex. Sepoy No 4836,
Malakand Levies, Malakand, do hereby solernnly affirm on oath

and state:-

That the contents of the attached application are true
and correct to the best of my knowledge and belief and

nothing has been concealed or withheld.

- DEPONENT
VERIFICATION:

It is verified on %ath at**Peshawar« on 2rd  day of
November 2019 that the cor té“tsﬁc;f\@m affidavit are true and
correct to the best of myyh‘fb““ dgevand belief has been
concealed or w1thheld [ / \\

{ et
2 ’ .‘ j‘;:" ‘

7 [

e



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Appeal No. (PYCs/2019
Sajjad Hussain ~ versus  Secretary Home & Tribal Affairs KPK

APPLICATION FOR THE CONDONATION OF DELAY

Respectfully Sheweth:

1. That the appellant/ petitioner has filed the instant petition for
the condonation of delay, the content of which may kindly be
read as integral of the accompanied appeal.

2. That the final order has been passed on 30.10.2019 and sent by
the appellant in 05.11.2019. So if there is any delay that may
kindly be condoned.

3. That the whole proceedings were devoid of legal sanctity and
void ab initio being conducted without the issuance of the
show cause notice. No limitation runs against such order which
is void ab initio. Reliance is placed on 2006 SCMR 37.

4. That the delay in filing of departmental appeal was not willful
but it is was because of unavoidable circumstances.
Technicalities including limitation, even if establish, could not
override equity and justice. No rules existed that right should
not be allowed to civil servant, if he agita’ce‘cl the matter
repeatedly. Reliance is placed on the fowling judgments:

2002 PLC ( CS) 1487
PLJ 2004 SC 435
2004 PLC(CS) 1014 (SC)

- 5. That the case of the petition/ appellant has strong merit as he

© " has been awarded a major penalty without conducting a
regular inquiry against the settled principle of-law. Decision of
cases on merit always to be encouraged instead of non suiting
the litigation for technical reasons including limitations. -
(Reliance is placed on PLD 2003 SC 724 & 2003 PLC (CS) 796.)



6. That the impugned order penalty was illegal and void ab initio
being issued by the competent authority in the violation of the
principle of natural justice. No limitation runsagainst such
void order. (Reliance is placed on 2002 TD{( Service ) 150).

It is therefore, prayed that the delay, in filing the departmental
appeal may kindly be condoned in the interest of justice. (>

o Through
\ &

é .
(Asad Ullah Tai&:‘ ur Muhmand)

Advocate High Court
Islamabad

PR e T
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Appeal No. ______ (P)CS/2019

Sajjad Hussain Versus  Secretary Home and Tribal Affairs, KPK

APPEAL U/S 10 OF THE REMOVAL FROM SERVICE

APPLICATION FOR CONDONATION OF DELAY

AFFIDAVIT

I Sajajd Hussain son of Zahid Hussain Ex. Sepoy No 4836,
Malakand Levies, Malakand, do hereby solemnly affirm on oath |

and state:-

1. That the contents of the accompanying appeal are true and correct to

the best of my knowledge and belief and nothmg relevant has.been

concealed there from. Q M

Deponent

Verificatibn

Verified oh oath at Peshawar that the conterits of the above
affidavit are true and co%ect to the best of fny knowledge and beli'ef.
and nothing has been conceglegi_‘fm ‘ Q _ ové/

- Deponent
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Court Fee Stamp

IN RE: jﬂjjﬁD NHU -y JJ Applicant

Plaintiff
Appellant
Petitioner

' Complainant
VERSUS

: —~ Respond
KKTCJZCJGW\/ '71/!0/\//6’- Kﬁ/,( D::e:;anint

Opponent
Accused

o
“ GaY 26 |
IWe SA'Y)AQ ¥09 above named @Qﬁ)r/ g hereby appoint and

constitute ALLO v (\"A-\MU(L N\\)‘\‘“‘A W)EQVOCATE(S) to fepresent, appear
and act for me/us on my/out behalf as my/our Advocate(s) in the above ','rp'att'er :

I/We authorize the said Advocate(s) to compromise, withdraw and receive on
my/our behalf all sums and amounts deposited in my/our account in the above matter
and/or refer the above matter to arbitration or to compromise or to withdraw the same.

I/'We undertake to appear in the above matter before the Court, my/o'ur counsel
shall not be held responsible in case the matter is dismissed/disposed off ex-parte due to
my/our failure to appear/attend the case.

I/We also undertake to pay his full professional fees before thé conclusion of the

case. In case his full fees is not paid the counsel can withdraw his vakalatnama from the
above matter.

Date: D)~ \)- ~e\q

Accepted /%‘4/

~

Asad Ullah Taimur Muhmand
Advocate High Court
Cell # 0333-5001574

(Signature/Thumb Impression of Client) -

UV




BEFORE THE KHYBER PAKHTUNKHWA SERVICE.TRlBUNAL, PESHAWAR

Appeal No.1612(P)CS/2019
Sauad Hussam son Zahid Hussam Ex-Sepoy N0.4836 Malakand Levies

'_

R ....Appellant
‘ VERSUS
1. Secretary Home & TA's Department, Khyber Pakhtunkhwa, Peshawar.
2 Commissioner, Malakand Division at Saidu Sharif, Swat.

- 3. Deputy Commissioner/Commandant Malakand Levies at Malakand.

et et e e e e e Respondents

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT,
- 1974 AGAINST THE ORIGINAL ORDER DATED: 27-1 27-12-2010 AND REJECTION OF

DEPARTMENTAL APPEAL DATED: 29-04-2019

INDEX
S. No | Description of Documents Annexure Pége No o]
1. | Comments - 14 ]
2. | Affidavit - . - 5 O
3. | Authority ' - 16 ]
4. Copy of Order Sheet of Federal . A 7
Service Tribunal, Islamabad '
5. Copy of Order Shget of Home & TA’s B 8 o

Department, Khyber Pakhtunkhwa, : ]

Deponent

MUHAMMAD IBRAHIM KHAN
Finance Officer District Secretariat, -
Batkhela
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BEFORE THE KHYBER PAKHTUNKHWA SERVICEATRIBUNAL, PESHAWAR
.

Appeal No.1612(P)CS/2019
Sajjad Hussam son Zahid Hussain, Ex-Sepoy No0.4836 Malakand Levies

¢

...........................................

VERSUS
Secretary Home & TA’s Department, Khyber Pakhtunkhwa, Peshawar.

Commissioner, Malakand Division at Saidu Sharif, Swat.
Deputy Commissioner/Commandant Malakand Levies at Malakand.

......................................

Appellant

Respondents

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL AC T,
- 1974 AGAINST THE ORIGINAL ORDER DATED: 27-12-2010 AND REJECTION OF

‘DEPARTMENTAL APPEAL DATED: 29-04-2019

INDEX
| 8. No | Description of Documents Annexure Page No

1. Commeﬁts - 1-4

2. Affidavit - 15

3. Authority - 6

4, Copy of Order Sheet of Federal A 7
Service Tribunal, Islamabad

5. Copy of Order Sheet of Home & TA’s B 8
Department, Khyber Pakhtunkhwa,

Deponent

MUHAMMAD IBRAHIM KHAN

Finance Officer District Secretariat,

Batkhela




Prellmmary ob|ectron -
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R BEFORE THE KHYBER. PAKHTUNKHWA SERVI(‘E TRIBUNAL, PESHAWAR
S ' Appeal No. 1612(P)CSIZO19

Sajjad Hussam son of Zahld Hussran, Ex-Sepoy NO 4836 Malakand Levies

..... ..................'...._......Appellant
- Vercus : | _
1. Secretary Home & TA’s Department Khyber Pakhtunkhwa, Peshawar
2. Deputy Commtss:onerlCommandant Malakand Levies. ‘
3. Commrssroner, Malakand DlVlSlOl‘l at Saldu Shanf Swat. - o '
: : e Respondents

‘ ~_APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL '
ACT, 1974 AGAINST THE ORIGINAL ORDER DATED 27- 12-2010 AND REJEC_TION OF
. DEPARTMENTAL APPEAL DATED 29-04-2019 o o

‘ ‘Para Wise Comments on Behalf of Res ondent No. 2 are as. under - -

Respectfu[ly Sheweth e R

1. The: appeilant has got no cause of actton or locus standl to submlt the :
.instant petltlon :

2.. The appellant is'not malntalnable in its present form

‘The appellant has not come with clean hands to this Honorable Court

| 4. Dueto non-pnnder/mls-;olnder of necessary party their petnt:on is liable to -
be dlsmzssed . ‘

W,

-

lFacts::-’. o B S o

, 1 lt is correct The appellant perforrned his dutles |n Malakand Levues
2. "[t is mcorrect Bnef of the case is as under:- o '
- That on 28-09-2010 wde Roznamcha No.? of Levy Post'Al'Iadan'd that
:‘Seven (7) days leave was gra‘ntedAto. the appellanr out after' expiry of Ieave :

‘ the Sepoy concerned, drd not attend duty and remamed long absent from -
his duty On 20—10-2010 wde No. 11151/LC an explanatlon'was issued: to c
the offi cuaI concerned but he dld not. reply Thls off:ce _issued a :
) notlce/remtnder to the lndeual concerned vide’ No. 1191 1/LC dated 21- 12-

.2010 to submlt his reply but he failed to clarlfy hls posmon/absence from

duty Hence thls offlce had no optlon except to termlnate him from serwce
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‘ Hence he was termrnated from servrce Vlde thlS off ice order No. 12025/LC
dated 27 12—2010 After termlnatlon the ofﬁC|aI concerned fited an appeal '
before the Honorable Commlssroner Malakand Dwrston at Sardu Shanf

A Swat on 21»09 2011, on- whlch the reader to Commrssroner Malakand‘ |

‘DIVlSlOl’l at Sardu Sharif, Swat passed vrew/comments on the appeal of the

'appellant whrch is reproduced below - | |

‘ “Thrs offlce got no junsdlctron to entettarn such lrke appeals Home
o Secretary has been declare as appe‘lant authorrty for Lewes in
Khyber Pakhtunkhwa by the Mrnrstry of SAFRON” - - o
,Later on, the appellant moved an, appeal before the Federal Servrce_
Tnbunal Islamabad on 25 05-2017 whlch ‘is clearly trme barred ie. about

3 —Years and 7~Months '

‘ On 04-03-2019 the Honorable Federal Servrce Trlbunal Islamabad,=

) passed Judgment order and direct the Secretary, Home & TA’ )

‘ Department Khyber Pakhtunkhwa Peshawar for grvmg personnel hearmg :

: and decrde the pendlng appeal wrthln a perlod of three (3) ‘months and

'subm;t report (Copy of Federal Servrce Trrbunal lslamabad order as

] "annexure-A)

. " The, 'Honorable Secretary. Home & TA's Department Khyber'

- - F'akhtunkhwa Peshawar heard the case and gave a chance of personal '

. heanng to the appellant From perusal of the order of’ Secretary, Home & -

CTA's Department Khyber Pakhtunkhwa Peshawar dated 09:04- 2019 the -

'. appellant give false statement before the wpeczal Secretary Home & TA’s - '
' Department Khyber Pakhtunkhwa Peshawar that he was in hlS vrllage and :
: lookrng after hts mother who was senously lll The appellant drd not .

: produced any documentary proof to thls respect Hence the appeal was )

: 1rejected (Copy as annexure B)
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As thé appellant stated in"his appe'al ‘sirbrnitted'b_efore the Commis'sioner ’
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Malakand Dlvusron at Saldu Shartf Swa that he-was in the custody of
Tallban in Afghamstan There |s a great contradlctton between the personal"

._ hearlng and fted appeal before the worthy Commtssroner Malakand : ..

Dwrsron at Saldu Shanf Swat
3 No comments o .
The apoellant did not filed hIS appeal wlthtn time but badly trme barred ie:
- about 7 Years and 7-Months

5: Mo comments.

6. Itiscorrect-' AU ':t‘;i

¢

it |s incorrect. Personal heanng chance was grven to the appellant by the
Honorable Secretary, Home & TA's Department Khyber Pakhtunkhwa

Peshawar

: -No comments '

.(o .

lt is correct Personal heanng chance was glven to the appellant

:_' '10 It is corréct The appeal was rejected by the" appellant authority te.'

- Grounds:-

Lo

Secretary. Home & TA's Department Khyber Pakhtunkhwa Peshawar S

: .,11 No comments

+

- 1. No comments }

2 ftis mcorrect Malakand. Lewes Force |s a dlscrpllne Force and not Civil -
Servant ‘
Itis mcorrect Malakand Levies is a dlscrpllne Force and has own Rules‘ )

-and Regulatrons Detall ‘of the ¢case stated |n facts as’ per para-2 above '

(Facts)
4 Nocomments - : ' o

No comments'. :

 Itis incorrect. Action taken as per Rules/Law. *
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- 7. itis mcorrect Malakand Lewes is a dlscrpine Force
8. No comments.. ' »
" 9. No comments.
- 10. No comments. .
R 1. No comments.

12. No comments. .

Pray:- P

l

Keepmg in view of above, at is requested that the appeal may kmdly be

. 'dlsmlssed please S S L E

« DC/ICommandant Malakand Levues
: Respondent No.2'

Assistant Advocat Genet &

A

& hyber Fakhtunkhwa 5

m icas Tribunal Pesn paag




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Appeal No. 1612(P)CS/2019
Sajjad Hussaln son Zahid Hussam Ex-Sepoy No.4836 Malakand Levies.

VERSUS SR

1 Secretary Home&TA’s Department, Khyber Pakhtunkhwa, Peshawar. - - | o H

2" Commissioner, Malakand Division at Saidu Sharif, Swat. A

3. Deputy Commissioner/Commandant Malakand Levies at Malakand. N

o ) R el
' . E U UPRTRUPUT PP RUPRIPRPPRR PPPR L Respondebts
! B
AFFIDAVIT : ’
P, M Mdhammgd lbrahim Khan Finance Officer District Secretariat gétkhéia &o hei’et;y

solemnly affirm and declare on oath that the coritents of the accompanying Repiy on behalf of the i
Respondent No.2 and correct to the best of my knowledge and belief andtnothmg hab been l
conceaied from this Honorable Court please oL '
: L

; Deponent i

o

| AT i j
MUHAMMAD IBRAHIM KHAN T
R Finance Officer District Secretariat, P
? Batkhela : AR R
' L
B
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) : o PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
i L Appeal No.1612(P)CS/2019
i <an Zahid Hussain, Ex-Sepoy N0.4836 Malakand Levies

“." el

ity

SRR e B S e Appellant
- VERSUS
. s st=ry Home & TA's Department, Khyber Pakhtunkhwa, Peshawar.

L PR ascioner, Malakand Division at Saidu Sharif, Swat.
{ Cesiy Commissioner/Commandant Maiakand Levies at Malakand.

T e

S VU UOTVRURORTS PP Respondents
Ghlagn
& Rty i
i asSTHORIIY:
; ‘_f_r;qs;,,, £ * Mr. Muhammad lbrahim Finance Officer at Deputy Commissioner Office Malakand aj
j ‘%gj,.g“?‘;}.'ﬁgﬁéxe!a is hereby authorized to attend the Khyber Pakhtunkhwa Service Tribunal Peshawar ang
r"" . £l ] . . . X i
o '9.’__'?..“- wmit Comments/reply regarding subject case on behalf of the undersigned as Responden
tuib b, . i
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IN THE FEDERAL 'SERVICE TRIBUNAL ISLAMABAD
- .- M.Ps.No. 16980 1700/2018
En Rppeals No, 1’73 to HS(P)CS/ 2012

.SaJad Hussam & others ' DCO/Malakand Lews Ly

ja Hasai Ebbas, and e -'
'M Manzooer Khan, Men bers. -
 PRESENT: Mr. Muha.mmad Shahzad Sxddlque Advbcate.
S alongmth the petitioners. = . -
- Mrs. Farah Naz Awan, Assistant Attorney General
~ for the’ respondents alongwith Mr. Muhammad
| Ibrahrm and Mr. Sagib Khan, .0 Courts as D.Rs. ]l

- ***** _
o : J"Mr. Saqlb Khan S O (Courts) present on behalf of
» the respondents states that the 1ssue regardmg correctlon in the '
R parent age has been resolved So far as personal heanng is-
concerned the appeals are avallable and have been recexved

L in the folce of Secretary Home & Tribal Affairs, Department
: KPK and Would be decxded in accordance W1th law.

SR Let Secretary Home & Tribal Affatrs, Department
tK’F‘K by giving the petitioners personal hearmg, decide the
' pendmg departmental appeals within a period of three weeks

posmvely A report be submltted before the next date. of

“hearing. = =

s

R 'Ré.tfix._fdf 04.-64.'20-1'9. S e
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i r’ﬁ?“?iéfi % &

d Levies- at :the .«tfime of
ent fromhig:ditywithout
TApianatibm- to afipnd his
g attenid his. duty and Was

e ,heﬂce t*?fmmaﬁed’rrom uervlce 0% 27 12 2@1@ (repl‘y ]3 fﬁaa o ehis ’behalf tanbe- pemsed
" vide p-19: 2"/c - ‘

N

-

- 'The apphcant Was -heatd .om 21/03/2019 According ‘to statement of the

'apphcant he was absent ﬁ‘om duty for wh\s:h he was | terminated from services. He furttie:
. - Stated that no proper inquu”y was ccmducte’d and he was not given the chance oﬁ’nearing

Furthermore, the said perlod Was the- helght of: tallbamzaton and he was tn his vrllage Tooking

after his mother who was seriously ill, He apphed to vanous fory ms for re~mstatement bu-

was leﬁ: unheard in this regard; he f&iled to produce any’ docu nentary emdence Feelin

aggrieved, he resorted to Federal. Servn:e Tnbunal which has dxrec1 ed thls.Departmgnt.to giv -

hiim the onpsrtvmty of perso-m i‘wc”ag and decide the matter accordingly. -

- Since the appeal is badly umé barred as; the appellafn'c was termmated in 201:
thérefore, thé same may be re]ected and-4mcopy of théreject]

n-may be submitted t:o Feder
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