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Clerk of learned counsel for the appellant present. Mr.;^'';.02^0l.2023

Hakeem Zada, Superintendent alongwith Mr. Muhammad

Adeel Butt, Additional Advocate General for the respondents

present.

Clerk of learned counsel for the appellant requested for

SCANNED
„ kpst: 

Peshawar

■\

adjournment on the ground that learned counsel for the

appellant is out of station today. Adjourned. To come up for

»n 10.04.2023 before the D.B.•) argumen'

:
■ t'

(Salah-ud-Din) 
Member (J)

(Mian Muhammad) 
Member (E)

f.

10.04.2023 Appellant alongwith his counsel present.

Muhammad Jan, learned i3istrict Attorney for respondents

present.

Former made a request for adjournment as he has not prepared

the brief Adjourned. To come up for arguments on 02.06.2023

before D.B. Parcha Peshi given to the parties.

f

(FareeWqJ^I) 
Member (E)

(Rozina Rehman) 
Member (J)

h

■ -
^<0 }*
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Appellant alongwith his counsel present. Mr.13.10.2022

Muhammad Ibrahim, Finance Officer alongwith Mr.

Muhammad Jan, District Attorney for the respondents

present and submitted reply/comments on behalf of

respondent No. 2. Reply/comments on behalf of respondents

I & 3 not submitted even today, therefore, lastNo.

opportunity given for submission of reply/comments and in

of failure, their defense for submission ofcase

reply/comments shall be deemed as struck of. Adjourned. To 

come up for reply/comments as well as arguments before the

D.B on 14.11.2022.

%

(Salah-ud-Din) 
Member (J)

(Mian Muhamm^) 
Member (E)

Appellant present in person.14.11.2022

Muhammad Riaz Khan Paindakhel, learned Assistant 

Advocate General alongwith Muhammad Ibrahim for 

respondents present.

■v ■

Learned Member (Judicial) is on leave, therefore, 

arguments could not be heard. Adjourned. To come up for 

arguments on 02.01.2023 before D.B

(FareenaTaul) 

Member (E)
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Clerk of counsel for the appellant present. Mr. Riaz Khah 

Paindakheil, Assistant Advocate General for the respondents 

present.

08.11.2021

.v>

Clerk of counsel for the appellant stated that learned' 
counsel for the appellant is unable to attend the Tribunal today 

due to strike of Lawyers. Adjourned To come up for arguments ' ’ 
before the D.B. on 09.02.2022.

i

/

r-I
(ATIQ-UR-REHMAN WAZIR) 

MEMBER (EXECUTIVE)
(SALAH-UD-DIN) 

MEMBER (JUDICIAL)
i
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Learned Acidl, A.G be reminded about the omission 

and for submission of reply/cornrnents within extended 

time of 10 days.

29.0,7.2021
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S.A No. 1612/2019

Counsel for the appellant present. He states that appellant 

could not deposit the security and process fee due to 

unavoidable circumstances an submitted an application for 

extension of time to deposit the same.

21.06.2021

Application is allowed and the appellant is directed to 

deposit security and process fee within three days positively. 

Thereafter, notices be issued to the respondents for submission

of written reply/comments in office within 10 days of the
/

receipt of the notice, positively. If the written reply/comments 

are not submitted within the stipulated time, the office is 

** directed to submit the file with a report of non-compliance. File 

___ --to come up for arguments on 08.11.2021 before the D.B.

^Deposited 
Fee
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02.02.2021 Counsel for the appellant present.

Contends that the appellant was terminated from service on 

27.12.2010 on the ground of long absence on his part. His 

departmental appeal was decided on 09.04.2019 and was rejected 

on the.point of delay.
In view of learned counsel the contents of impugned order do 

not provide exact period of absence attributable to the 'appellant. 
Similarly, the date(s) of absence are no where mentioned;

It is also argued that the appellant was not put to regular 
enquiry nor was issued any statement of allegations or the charge 

sheet. Despite, he was awarded major penalty which: was not 
sustainable in the circumstances of the case.

In the light of available record and also the arguments of 
learned counsel, instant appeal is admitted to regular hearing
subject to all just exceptions, more particularly, regarding , the 

delay. Appellant is required to deposit security and process fee 

within 10 days. Thereafter, notices be issued to the respondents for 

submission of written reply/comments on 30.04.2021 before S.B.
C\

Chairman

30.04.2021 Due to demise of the Worthy Chairman, the 

Tribunal is defunct, therefore, case is adjourned, to 

21.06.2021 for the same as before.

Reader

;/. A
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Counsel for the appellant present.

For clarification of few points, let pre-admission notice 

be issued to the learned Additional Advocate General. 

Learned counsel for the appellant is directed to provide spare 

copy of the instant appeal to learned AAG.

Adjourned to 23.10.2020 before S.B.

19.08.2020 . U.A . .

.*•

r

. i.

(Mian Muham^d) 
Member(E) T'

Mr. Kabirullah Khattak, Additional Advocate General for 

the respondents is present.
Since the Members of the High Court as well as of the 

District Bar Association Peshawar are observing strike today,, 
, therefore, the case is adjourned to 31.12.2020 on which date 

to come up for preliminary arguments before S.B.‘

23.10.2020

(Muhamrn^'d-J^al Khan) 
Member (Judtefal)—

r

Learned counsel for the appellant present. Mr. Noor 

Zaman Khattak, District Attorney for respondents present.

Learned District Attorney seeks adjournment as he has , 

not prepared the brief.

Adjourned to 02.02.2021 before S.B.

31.12.2020

/

(Mian Muham 
Member(E)

L 1 «'



17.02.2020 Learned counsel for the appellant present. Heard.

The appellant has filed the present service appeal 

against the original order dated 01.06.2019 and order of 

appellate "authority dated 29.04.2019. Learned counsel 

for the appellant when confronted the issue of limitation, 

seeks adjournment to assist this Tribunal on the issue of 

limitation. Adjourn. To come up for preliminary hearing 

/including hearing on the issue of limitation 

31.03.2020 before S.B.

.. ^

■j

on

V''' / 's-
/ c>

Member
V.‘1 ri\ r.

\

31.03.2020 Due to public holiday on account of COVID-19, the 

case is adjourned for the same on 21.06.2020 before

S.B.

d
Reader

22.06.2020 Nemo for the appellant. Learned counsel for the appellant 

requested for adjournment on 17.02.2020 in order to assist the 

Tribunal on the point of limitation but today, he is not available. 

The preceding order sheet shows that the date was adjourned on 

note reader, therefore notice be issued to the appellant and his 

counsel for preliminary hearing on 19.08.2020 before S.B.
o-

(Rozm^ehraan) 
Membbr (J)
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Form- A'C'.

FORM OF ORDER SHEET
Court of

1612/2019Case No.-

Order or other proceedings vyith signature of judgeDate of order 
proceedings

S.No.

321

The appeal of Mr. Sajjad Hussain presented today by Mr. 

Assaduilah Taimur Advocate may be entered in the Institution Register and 

put up to the Worthy Chairman for proper or^er please.

02/12/20191-

REGISTRAR

This case is entrusted to S. Bench for preliminary hearing to be2- O
put up there on

CHAIRMAN

Nemo for appellant.

Notices be issued to appellant/counsel for 

preliminary hearing on 17.02.2020 before S.B.

02.01.2020

i

Chairman

7
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BEFORE THE KHYBER PAKHTUNKHWA SERyT^F TRIBUNAE.
PESHAWAR

Appeal No: 7m Q

Sajjad Hussain Versus Secretary Home & Tribal ^fair KPK
*
f

!-■

I
APPEAL U/S 10 OF THE REMOVAL FROM SERVICE SPECTAt.

POWER ORDINANCE
.5
't

■: J

INDEX

1
t,v

S. No. Descriptions documents Annex -r.Pages1. Memo
affidavit.

of appeal with
H 22. The Impugned order No. A 

2341/LC of termination from 
service dated 15.05.2009 and 
Order 12025/LC dated 
27.12.2010.

3. Appeal before Commissioner
Malakanad Division dated 
,21.09.2011

iB
11-13

*4. Copy of
reinstatement

order
passed by 

commandant 'Malakand levies 
of another ,official dated 
IT.08.2009'

of C : *.

5. Cppy-of Appeal ^l^fore/^FSTi-
^ along -'^i with affidavit- & , :

'f._________ ^

D |L-2^
f

A



Condonation Application.
6. Reinstatement orders of the E

Other Colleagues Passed in 
Appeal No 161 &162 (P)CS-
2011

7. Copy of the order dated 
17.04.2018 passed by FST. 
Copy of MP No. 1698/2018

F

8. G
1.3-3r

9. Copy of the order dated 
04.03.2019

H
3^

10. The copy of the report dated 
29.04.2019

I

11. Order of Honorable FST dated 
30.10.2019

J
■^7

12 Exemption Application With 
affidavit. Lfo

13. Application of Condonation 
with Affidavit

13. Vakalat Nama

W
Appellant

Through

(Asad/Ullah Taimtir Muhmand) 
Advocate High Court 

Islamabad

i

>. • 'a. j r .VU-Si



BEFORE THE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
V PESHAWAR

Sajjad Hussain son of Zahid Hussain, Ex. Sepoy No 4836 Malakand Levies, 
Malakank

....Appellant
VERSUS

1. Secretary Home & Tribal Affairs, Khyber Pakhtunkhwa.

2. DCO/Commandant Malakand Levies.

3. Commissioner Malakand Division.

Respondents

■; ■

APPEAL UNDER SECTION 4 OF THE KHYBER

PAKHTUNKWA SERVICE TRIBUNAL ACT. 1974 AGAINST

THE ORIGINAL ORDER DATED 27-12-2010 AND REJECTION

OF DEPARTMENTAL APPEAL DATED 29-04-2019

Respectfully Sheweth

FACTS

1. That the appellant performed his duties at respondent departments as 

constable (Sepoy) honestly and with complete devotion. The appellant 

has good service record.

2. That the services of the appellant were terminated along with other 

servants without providing the opportunity of showing cause with 

allegation of unauthorized absence from duty. The Impugned order No. . 

12025/LC of termination from service dated 27-12-2010 is annexed A. ;

i

3. That soon after the above captioned termination, some officials 

submitted their appeals before the appellant authority and their appeals 

were accepted and they were reinstated into service. The appellant also 

submitted his appeal before commissioner Malakand '

1



but it was not responded. On the other hand some of appellant's 

colleagues were reinstated by the Honorable Federal service 

Tribunal. The copy of departmental appeal of the appellant dated 

21.09.2011 is annexed B and copy of order of reinstatement passed 

by commandant Malakand levies of another official dated 11.08.2009 

in annexed C.

4. The appellant when came to know that some of his colleagues have 

been re-instated by Federal Service Tribunal the appellant 

approached to the Federal Service Tribunal to seek the remedy/ 

benefits by extension of tribunal's referred judgnierit as he had 

identical order of termination. The copy of the referred appeal No 

773(P)CS/2017 is annexed D.

5. That an official named as Sepoy Hameed ul Rahman who was also 

terminated by the same impugned order but he has been re-instated 

into service. Reinstatement orders of the official dated 15.08.2011 are 

annex -E.

6. That in, the above referred appeal filed by the appellant, the 

Honorable Federal Service Tribunal directed the concerned 

departmental authority on 17.04.2018 to decide the pending 

departmental appeal of the appellant in accordance with law after 

affording an opporhinity of personal hearing to the appellants 

within a period of three months. Copy of the order dated 17.04.2018 

is annexed F.

7. That after passing the above said order dated 17.04.2018, the 

appellant has approached to the respondent for doing the needful, 

but the departmental appeal was not decided by the respondent in 

accordance with law after affording opportunity of personal hearing 

within the period of three months.

8. That the appellant had been left with no other altiernative option 

except to approach the Honorable Federal Service Tribunal for

V » n.4*: -



.V.'

redress of his grievances and filed MP No. 1698/2018. Copy is 

annexed G.

9. That in referred MP no 1698 & 1700/2018 in Appeal 773& 775 (P) 

CS/2017 filed by the appellant, the Federal Service Tribunal directed 

the Secretary Home & Tribal Affairs to give opportunity of personal 

hearing and decide the pending departmental appeals vide order 

dated 04.03.2019. The copy of the referred order dated 04.03.2019 

annexed H.

10. That in view of the direction given by the FST the respondent 

conducted the personal hearing of the appellant and passed the 

impugned order of dismissal of departmental appeal based on being 

time bared. The copy of the said order dated 29.04.2019 is annexed I 

and Copy of Honorable FST final order on dated 30.10.2019 is 

annexed J.

11. That in above said circumstances feeling aggrieved by the impugned 

orders of termination of services dated 15.05.2009 and impugned 

order of dismissal of departmental appeal dated 29.04.2019, the 

appellant is left with no option invoke the appellate jurisdiction of

this, honorable tribunal for setting aside the above referred
1

impugned orders on inter alia the following grounds:

GROUNDS

1. That the instant appeal has identical and similar facts and grounds 

as the appeal no. 1522 & 1523 (P) CS/2010 which were accepted and 

the appellants were reinstated into service. The copy of the 

judgment dated 12.03.2011 of Honorable FST.

2. That the impugned order of tenninatidn is illegal and void order as

it is issued without the issuance of the show cause notice. The 

service of the civil servant cannot be terminated without assessmg
any reason or without issuance the show cause notice. The SHOW

CAUSE meant to make clear or apparent, as by evidence testimony



or reasoning to prove some guilt. Reliance is place on 2006 SCMR 37 

and 2007 CLC1123.

3. That the imposition penalty of termination from service to the 

appellant is not the penalty prescribed by law so no one as legal 

sanctity in the eye of law. This is very clear in the ordinance 2000 

that if a person in service found guilty of misconducts such person 

by order in writing can be dismissed or removed from service or 

imposed one or more minor penalties prescribed in Government 

Servant (Efficiency & Discipline) Rules 1973. The penalty imposed 

upon the appellant is not the penalty prescribed by law/ordinance 

2000.

4. That the appellant presented medical certificate of his mother before 

the authorities and made clear that he was absent from duty without 

leave due to unavoidable circumstances. That same situation has 

been reported in a judgment where a civil servant Was absent from 

the duty without prior permission and subsequently was dismissed 

from service but the service tribimal asked him to produce the 

medical certificate, but he was failed to do so, and service tiribimal 

upheld the punishment. Reliance is placed on 2000 SCMR 1106.

5. That the appellant is accused of inefficient ahd of committed gross 

misconduct. A reported judgment of the Apex Court; wherein it is 

stated that availing of medical leave without permission could not 

be considered an act of gross misconduct entailing major penalty of 

dismissal from service. Reliance is place in 2008 SCMR 214.

6. That the reinstatement of other officials who were terminated by the 

order and finally they have been reinstated into services it

clearly speaks discrimination and violation of Article 25 of 

Constitution of the Islamic Republic of Pakistan, 1973. (Reliance is 

place on 2002 SCMR 71 &82.)

7. That the termination of services of the civil servant is

same

a major
penalty and it is settled law that such major penalty cannot be 

imposed without regular inquiry. This view has been constantly 

maintained by this Honorable Tribimal as well as by the Honorable



Supreme Court of Pakistan. Reliance is placed on the following 

Judgments:

a. 2001 TD (Service) 147

b. PLJ 2002 SC 525

c. NLR 2003 Service 133 (SC)

d. 2003 SCMR 681

e. 2003 TD (Service) 413

f. NLR 2004 Service 22 (SC)

g. 2004 SCMR 294

h. 2004 PLC (CS) 328 & 344 (SC)

i. 2005 PLC (SC) 256 & 263.

8. That by simply resorting to section 5(4) of the removal from 

service ( special Powers) ordinance 2000, a gross miscarriage 

of justice has occurred resulting in innocent victimization if 

the appellant It has been held in case reported as NLR 2003 

Service 1 ( Supreme Court of Pakistan) that, " It is incumbent 

of authority to pass an order informing accused official 

regarding dispensation of detail inquiry and its decision to 

proceed against him summarily as required imder rule 5(4). 

The appellant was not informed in that regard neither 

conveyed what material exists for the dispensation of the 

detail inquiry.

a. 2005 SCMR 824

b. NLR 2003 Service 1

c. PLJ 2004 Tr.C (Service) 1.

d. 2005 PLC (CS) 203

9. That the law by now has been fully settle that no person could 

be condemned unheard. It is a part of every statute unless 

expressly or impliedly done away with. (Reliance is placed 

2002 SCJ 439, 2002 T.D (Service) 420 (SC), 2003 PLC(CS), 113 & 

2001 TD (Service) 318.

10. That the rejection order was not a speaking order as against 

the section 24-A of the General Clause Act 1897, which

on



stipulate that every order should be speaking one and well 

reasoned. It has been held in a case reported as 2G02 PLC (CS) 

1480, that "any order passed by the executive/competent 

authority must be speaking one and shall be well reasoned", 

therefore , the rejection order being agairtsl the section 24-A of 

the General Clause Act 1897 is liable to be set aside.

11. That the whole proceedings were devoid of legal sanctity and 

void ab initio being conducted without the issuance of the 

show cause notice. Therefore no limitation runs against such 

order which is void ab initio. Reliance is placed on 2006 SCMR 

37. On this ground the rejection of departmental appeal on 

this basis of being time bared was against the law and not 

sustainable in the eye of law.

12. That the delay in filing of the departmental appeal was not 

deliberate and was due to the compelling circumstances stated 

in the departmental appeal of the appellant" Therefore the 

delay if any may also be condoned on this ground.

PRAYER:

It is humbly prayed before this Honorable Tribunal may accept the 

instant appeal and set aside the impugned order of termination from 

^ervices dated 15.05.2009 & impugned order of^ rejection of 

departmental appeal dated 09.04.2019 and may direct the 

respondents to reinstate the appellant into service With all back 

benefits in the interest of natural justice.

Appellant

Through
(Asad Ullah Taimiir Muhmand) 

Advocate High Court 
Islamabad

' 4 '-a
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TOBUNAL.
PESHAWAR

Appeal No. .(P)CS/2019

Sajjad Hussain Versus Secretary Home KPK

MEMO OF ADDRESS

1. Sajjad Hussain son of Zahid Hussain, Ex. Sepoy No 4836 Malakand 

Levies

2. Secretary Home & Tribal Affairs, KPK

3. DC/ Commandant Malakand Levies Malakand.



BEFORE THE PROVINCIAL SERVICE TRIBUNAL,
PESHAWAR

Appeal No. ,(P)CS/2019

Sajjad Hussain Versus Secretary Home & Tribal Affair KPK

AFFIDAVIT

I Sajajd Hussain son of Zahid Hussain Ex. Sepoy No 4836, 

Malakand Levies, Malakand, do hereby solemnly affirm on oath 

and state:-

1. That the contents of the accompanying appeal are true ^d 

correct to the best of my knowledge and belief and nothing 

relevant has been concealed there from.

Depoiieitt

Verification

Verified on oath at Peshawar that the contents' of the above 

affidavit are true and correct to the best of rriy knowledge and belief 

and nothing has been concealed. (1^IXSc Pr lA-
Deponent

/*•
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OFFICE OF THE DCO/COMMANDANT 
MALAKAND levies MALAKAW-------

NO._llCi~S ^
dated MALAKAND TH

t'
V.' I

-•ii: II•

TI
t. ;

"P
: :.P.P ORDER.

m ■ I

No. 4836 Sepoy"As reported by Subedar Major Malakand Levies that

etent authority since long. He was issueo
such

hismp ; . ::3jid Hussain who was
W ■’ ■ '-Jty without any prior permission of the comp
S'" - explanation to sdbU reply regarding his long

■ I ’ ■ satisfactory reply has been submiUed by the Individual concerned.

absence from his duty but no
t£l

t:'-if- ts to misconduct, ,keeping in view his willful absence which amojm

service with immediate effect;
Hence

'■ he is hereby terminated from
V.

dco/c6mmandant
I MALAKAND-LeVIES M^IAKAND

<1'. I

Copy forwarded to the.
. f

. 1 Agency Accounts Officer, Malakand.
2 Subedar iOlajor Malakand Levies.

Foir information S necessary action.

/LCNo. fV

i /
dco/commandant~ ■

L- malakand levies malakand.
■■ / ■ '■ ■

'

V

, I

I I

I
I

•l
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1 1/-^ V.*r II 1/.

!
I f. OF THE'DCO/COMMAMDAf'-!' 

MALAKAND levies ^AAI..AXA^•1 1 -•j

i /
I

■■■ NO. .. aSy/ ' )_ /
: ■-DATED MALAKAND m

\\
i

I •f

if; Li OFFICE ORDER. i- •

i:
■■ ■■i ?

*vAs per report.of.,Subedar. Major M.aiakand l/rivies,. thai/ir’i'' 

Levy f ersonnel have been absent from their duties-.witho'ut anv,.;prioi permr:!-' 
the ■cdmpetent aVthority till nbw. they were,directed .to* report for’thejr

•forthw th, but they did nof reported for their duties:-: . : A...

t :i- !•

t /
xd'..- *. •

{

\ ■

S.No Name of Levy Derson
I,

RT: .4718.Sepoy Nadeem'Shah;. '.
4782 Sepby' Asif khan. " ■
4940 Sepoy.Muhamrhad.Irshad;

' 4938 Sepoy Jandad khan.''

5280 Sepoy' Gohar Ali. ’ ^

5355 Sepoy Fazai Khuda;.,.'

5401'S.epoyAlamgir 
. 5394: Sepoy Harheed-ur-.Rahmant 

..5259 Sepoy Ihsan Uilah^ ;

■ 5408 Sepoy Hayat.Ullah; ..

5047 Sepoy Asghar.. ; '

. 5035 Sepoy.Goh^r Ali. 

4788.Sep6y Hazrat Shah;-V 
4895-Sepoy Bakpt Muhalinhnad.,

^ 4602. Sepoy.Sajid Hussain. '0^'-

■ 463.3. Sepoy tufail Ahmad. ’,

4^6 S.ep.py Muhammad Ali.

4682 S'epoy Fawad Ahhiad.' ^ 

50_67. Sep6y NajeebAlam. -

1.
a 2.

3;
•A
n

4..•t- ■ •.
■I :

i

< 6.T

I
t

' 7
\

8.-

•9.
10

.11!
12

13
.14 :

i

4
-i16;

17

18

19I

:
■ ; .> .-

1
' 1 ; . .\

•*,:

1

-'l I

-a:iI
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r
:■ •• .

1
■
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1:1^
1 ■■ ■ I

/•1
1.■ 'I

\ ■

I \!
0. 5252 Sepoy Sohrab.

21 ..j . 5292 Snpoy tauseef Aii.

. 2-2.!■ 5387 Sepoy Shafiq-ur-Raliiman. ;

.23.. 4426. Sepoy SardarAli Shah;..

24. 4865 Sepoy Ishfaq Hussain; ,

I 526g Sepoy Ijaz Ahmad. ; ■ ■

26. - 4943 Sepoy Muhammad Qadoos.

;,27. ■ 48i5.Sepoy Muhammad Izhan'-;

28. 4762 Sepoy Asad Nabi.
4791 Sepoy Nasar Khap, ^

.. 30. ..5226 Seppy'Muhammadp.ahiJTi.

31. ■ ■ 4644 Sepoy.Noor-Rahman.
32. 4646-Sepoy Wajid khan.:

* 33. 4669 Sepoy Riazul Mulk. 'j^^r; - . .

■ .34. 5333 Sepoy.Amjad. Khan.'

- 35. 5369 Sepoy Shahab Lillah.'. ..

5304 Sepoy Muhamm'adiQayyUm.. ' 

Sepoy AzmatAii. _■

Sepoy Salmah; .-

■' f »

/
/
/ ■

f'- •29. .*

[ \
\

\r. >
i'

\
. *•* *.36.!

•••.37:t

38.

• ' .
Keeping in view the .above, they "are hereby terniinated from 

•with immediate effect.

♦

t.
•J ' •

• t

' ' DOD/ .ANDANT . • 
maijakaaid ipyiES ma!.Ak.an-l.-

■ Copy .forwarded to the;-' V

:>No.

'
1. Agency Accounts Officeri Malakand
2. .Subedar Major; Maiakand Levies.;' ' . '

;For information, ■& necessaryaction!-I
I :\

I r.
i ■ *

/D^O)
■ malakAnd lsvies'malak.a^-:

NDA.N1

K • '-
.... : /

\
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i

:
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;
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■OFFICE OF THE DCO/COMMANDANT 

MALAKAND LEVIE^S MALAKANO
f >*;*
«

OFFICE QRDFR %
* «*, ': •

Review petition submitted by No. SOas Sepoy Gohar RehmanI
s/b

. Muhammad Gulzar MalaKand Levies persued,- !^ absence of the Sepoy is

■.Not willful and the reasons presented in the.petitionjs sdems on facts. Therefor, 

The petition.ofthe PC fidoner is.hereby acceptedppdtKlte^inatiol^ prder^No.,-

. 23£)1/LC dated.. 15-05-2009 .at S. No..l2.o.f Sepoy Gohar Rehmap' of Ma.lakand

levies is hereby withdrawn.

I

I
'..OGO/GQMMAIMDANT 

.MALAkanD LEVlES-MALAKANb

. . ' ..O *• *. . . *t . *

I

r
I.

' -No.2709-10 ■:/LC

Copyforjwardedtpthe;-

Agency Account Officer,'fyialakand?- -O’ 

Subedar IVlajbr,(^alakand i:evies,;Malakand:' 
For information & necessary action; ‘ V

t' .*%

.< •

1.
2.

. .

;

.T

» •*.

Vribu^
f:

t.

k ;
Kj .

*. ^

t
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•w.,.
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BEFORE THE FEDERAL SERVICE TRIBUNAL. ISLAMABAD
■\ Appeal No. 7'3 fPHCSl /2.017

Sajjad Hussain
■ Vs ■ ■

DCO/Commandant Malakand

: !

APPEAL U/S 10 OF REMOVAL FROM SERVICE (SPECIAL
POWERS) ORDINANCE 2000

INDEX

S.No Description of documents PagesAnnex
t Mfemo of appeal with affidavit1. 1-8 :

2. Application for conddnatipn of 
delay with affidavit;

9-11

3; Copy of -Office Order of DCO 
Malakand dated 27.12.2010

A 12

Appeal before Commissioner, 
Malakand ..Division dated 
21.09.2011 ;

4. B 13-14‘

5. Copy of. order 24.02.2017 of C 15!
FSTi

6. Copy, of appeal before FST 
alongwith affidavit..

D- 16-22.I

:
. 7. Copy of impugned office order 

termination
E 23-24

for dated
15.05.2009

8. Copy of re-instatement order of 
other officials alohgwith better 
copy • '

F ■ 25-26

9. Copy of order dated 15.08.2011 
of FST

G 27-30. *
■<?

10 Wakalatnama .

i

. Appellant

Through

\
Muhammadi^hahzad Siddiqune 

\ Advocate
Supreme Court of Pakistan

I

I

- -.i.

•;

i" •

I

_ 6I
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BEFORE THE FEDERAL SERVICE
ISLAMABAD

Appeal No.7^(P)(CS)/2017 

Hussain son of Zahid Hussain, Ex-Sepoy No.i^iU MalakandSajjad 
Levies, Malakand.

M'5 May
-

VERSUS
f.u a

DCO/Commandant Malakand Levies Malakand.1. <uj54|
2. Commissioner Malakand Division, Malakand.

RESPONDENTS

APPEAL OWPER SECTION 10 READ WITH SFrTTnfa 4 OF
THE SERVICE TRIBUNAL ACT IQTA

Respectfully Sheweth:-

APPEAL;. AGAINST THE IMPUGNED ORDER OF TERMINATTON FROM 

SERVICE DATED 15.05.2009 fANNFX 

SERVICES OF THE APPELLANT HAS BEEN TERMINATED 

WITH IMMEDIATE EFFECT. AGAINST 

APPELLANT PREFERRED DEPARTMENTAI, APPEAI WHICH 

WAS NOT RESPONDED WITHIN STATUTORY PERTOD OF 

60 days, hence THIS APPEAL BEFORE THE HONOIIRARI F

I WHEREBY THE

WHICH THE

- FACTS;
• i

1. That the appellant perform his duties at the .’.'respondent 

department as Constable (Sepoy) honestly and with complete 

devotion. The appellant has a good service record.



}

• • 1
i;

i’.

J;•

I

■■ 2. i That the services of the appellant were terminated along with

other civil servants without providing the opportunity of 

showing cause with the allegation of unauthorized .absence

from duty. The impugned order No.2341/LC of termination
• • • •

■’ ; { from service dated 15.05.2009 is annex A

f

,•

I

;
That soon after the above captioned termination,'

; officials submitted their appeals before the appellate authority. ' .

and their appeals'Were accepted and they were reinstated into 

seivice. As regard the appellant his appeal not responded and

of . appellant's colleagues were, re-instated this .. 

Honourable Tribunal. The re-instatement order of other official 

.; dated 11,0S.2009 is'annex-B.

3.I some
I

- ^ ,
r(

i .*

I .
. T

• . some

*
; .

3

4. that the appellant also submitted his appeal, before 

Commissioner Malakand but it was not responded. The 

appellant when came to known that his colleagues have been 

reinstated by the Federal Service Tribunal, the appellant has 

■’approach to this Tribunal to seek the remedy /benefits by 

extension of Tribunal's judgment as he has identical order of 

termination. The copy of Departmental appeal dated Nil -is 

iannex C;

i*

1

j

I

I ‘.V

i
>•• •

\

I
:
it

i

i r. • *.

5.-- That an official, named as Sepoy Hameed ul Rahman who
k ». • T

also terminated by the same impugned order but he has been

was

I

I



I
f- ■I . »!

c.
r' -■'•I;

'■1 1^.. ■ »f /
I

I
; ■

;

i .
It

reinstated into serviice. Re-instatement orders of the official
I ' I

dated 15.08J2011 is'annex-D.f
I

I
I i

' GROUNDS !
I’

1

1. That the instant appeal has identical and similar facts and ' 

■.grounds as the Appeal N0.1522 & 1523(P) CS/2010 .which■ ■ .‘■- 

were accepted and the appellants were reinstated into service..

■The copy pf the; judgment .'dated 12:03.2011 of this 

Honourable f|sT is annex E.

I

v

i

i

• *. I

2 That the impugned! order of termination is illegal, and/void 

order as it is issued! without the issuance of the show cause■

notice. The service pf the civil servant cannot be terminated. 

vyithout assigning any reason and without issuing the shoyv ' ■
■ I i ■ ■ ■ '

cause notice! The yvord "SHOW CAUSE" meant to makej . f ! .
clear or apparent, as by evidence testimony or reasoning to

j j

prove some ^uilt. Reliance is placed on 2006 SCMR 37 & 2007
■ ; • i

CLC1123.

I

I
I
I
i

I

I
I

1
I

I

3. . That the imposition penalty of termination from service to the 

appellant is npt the [Penalty prescribed by law so no has legal
. i ‘ ' ■ ■ ■

sanctitiy in. thp eye of law. This is very clear in the Ordinance
1 1

2000 that if a person in service found guilty of mikonducts

I

I

!

1 such person py order is writing can. be dismissed or removed 

from service! or imposed one or more minor penaltiesi -

I

I

-^s—nrr-::



»
I

1 ■

.O’ ....

I

prescribed in Government Servants (Efficiency 8t Discipline) 

Rules 1973. The penalty imposed upon the appellant is not 

the penalty prescribed by law/ordinarice 2000.

i

s

That the appellant presented medical certificates of his wife 

before the authorities a^pd made cl ear that he was absent,', 

from duty without leave due to unavoidable circumstances. 

The same situation has been reported in a'judgment where 

civil servant was absent from.duty without prior permission
■ I

and subsequently was dismissed from service but. the service 

tribunal asked his to produce the medical certificate, but he 

was. failed to do so, and service tribunal upheld the 

punishment. Reliance is placed oh 2000 SCMR 1106.

4.i

•;

1
k

a •I •;

* .

I
k

i

/
5.. That the appellant is accused of inefficient and o.f committed 

gross misconduct. A reported judgment of the Apex Court
s

wherein it is stated that availing of medical leave without 

permission could not be considered an act of gross

misconduct entailing major penalty of dismissal from 

Reliance is placed on ,2008 SCMR 214.

service.

-6. . That the reinstatement of other officials who were terminated 

by the same order.and finally they have been reinstated into 

service it clearly speaks discrimination and violation, to Article

I

I

1

i

*z>v.



>)

r I
f

.V • -
. -v";:

f
i

25 of the Constitution of the Islamic Republic of Pakistan, 

1973. Reliance is placed on 2002 SCMR 71 & 82)^'

t
I
I

7. That the termination of services of the civil servant is a major 

penalty and it is settled-jaw that such major penalty cannot be 

imposed without regular inquiry. This

*
!

view has been -- 

constantly maintained by this Honourable Tribunal as well .as

•j :

by the Honourable Supreme Court of Pakistan. Reliance is 

placed on the following judgments

a. 2001 TD (Service) 147
b. PU 2002 sc 525
c. MLR 2003 Service 133 (SC)
d. 2003 TD (Service) 413.
e. 2003 SCMR 681
f. MLR 2004 Service 22 (SC)
g. 2004 SCMR 294.
h. 2004-PLC (CS) 328 & 344 (SC).
r. 2005 PLC (CS) 256 & 263.

!

•.
t

)
j

8. That by simply resorting to section 5(4) of the 

service (special Powers) Ordinance, 2000, 

of justice has occurred resulting in innocent victimization of 

the appellant. It has been held in case reported as NLR 2003 

Service 1 (Supreme Court of Pakistan) that, "It is incumbent ’ 

of authority to pass an

removal from .

a gross miscarriage

i

order informing accused official 
-egarding dispensation- of detail inquiry and its decision to 

sroceed against him summarily as required under rule 5 (4) 
The appellant was . not informed in that regard neither 

• . conveyed what material existed for the dispensation
. detail inquiry.

I

I
.

!
of the■r

'i‘«•«
. a. 2005 SCMR 824. '

. b. IMLR 2003 Service 1.
:

1

! I
i

I

—I'l r .-
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I
I

I ■ ■;

1

t

c. PU 2004 Tr.C. (Services) 1.
d. 2005 PLC (C.S) 203.

i

I

V

n •
9. That the law by now has been fully settled that 

could be condemned unheard. It is a part of every statute 

unless expressly or impliedly done'away with. (Reliance is 

placed on 2002 SG 438, 2002 T.D (Service) 420 (SC), 2003 

PLCCCS), 113 & 2001 T.D. (Service) 318/

no personf
j

r

• 10 That .the rejection order was not a speaking order as against 

the .section 24-A of the General Clauses Act, T897, which 

stipulates that every order should be speaking one and well

■ reasoned. It has been, held in a case reported as 2002 / 

PLC(CS) 1480',;' that, "Any ' order
- executive/compfetent authority must be speaking 

shall be well reasoned", .therefore, the rejection order being' 

against the section, 24-A of the General Clauses Act

passed by the 

one and

; •*. 1897 is-
.liable to be set.aside., :

;

. ■ ., . PRAYER:

■ It is humbly prayed before this Honourable Tribunal may accept'the

instant, appeal and set aside the impugned order of termination 

service dated

*

from
15.05.2009 and may direct the respondents to reinstate

the appe lant into service,with ail back benefits In the interest of natural 
; justice./

t

.
. APPELLANT; : •• “

•s, y'
:■: v-..-

Through

MUHAMMAD SHAHZAD si&^

Advocare 
Supreme Court of Pakistan

::
VIN

I

I
• / ■

t

r ,
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BEFORE THE FEDERAL SERVICE TRIBUWAL.
ISLAMABAD

Appeal No .(P) (CS)/2017i

i

Sajjad Hussain VERSUS DCO/Commandant .Malakand etc(
•;••

MEf^Q OF ADDRESS
£\ !

1 Sajjad ■ Hussain son of Zahid Hussain , 
Malakand Levies, Malakand.

Ex-Seppy NoI r

DCO/Commandatn Malakand Levies Malakand2i

3 Commissioner Malakand Divison, Malakand
;

I
I ;
I

;

I
!

I

;r

1;

t
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BEFORE THE FEDERAL SERVICE TRIBUM^C- '■
ISLAMABAD

tt
1
f
1

I ;Appeal No. _(P) (CS)/2017 .I

I

Sajjad Hussain VERSUS DCO/Commandant Malakand etc
‘

I

affidavit
i

I, pajjad Hussain son of Zahid Hussain , Ex-Sepoy No.

^ Malakanc Levies, Malakand^ do hereby solemnly affirm and declare that

the contents of my accompanying appeal are true and. correct to the ■ ’ ' 

best of n- y knowledge and belief. I further declare that I have not filed .

;
I

! ■ any other, appeal on the subject in any other tribunal in Pakistan.
1

J

t

‘ t DEI
1

, - Islamabac
;

■ The above affidavit is verified and attested today by me at Islamabad.i

/
f

Ht.:?

cno wptencu to

i'f-W
i,r,V0.'.1.*.:)S2iOrteS / */

•: t

h,ir
itis,

?vnrf}

•Ifey Of \ - *./

‘TTESTEP .:

%
. i .

; SYEDV

A-rtij
• A

2 5 2017 ■
:

\
{

I

I •
f

!
i
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BEFORE THE FEDERAL SERVICE TRIBUNAL ISLAM&B^D
; 'i

Appeal No. .(P)(CS)/2017

DCO/Commandant Malakand etc. 

APPLlCAriOM FOR THE CQNDOMATIQN OF DFii

Sajjad. Hussain Versus
i ;

Respectfu ly Sheweth:-

i

1. '"hat the petitioner/appellant has filed the instant petition for 

tjhe condonatoin of delay, the contents of which may kindly be

read as integral part of the accompanied appeal. ■

1

\
i

2 That the whole proceedings were devoid of legal sanctity and 

void ab initio being conducted without the issuance of the 

. snow cause hotite. No limitation runs against such order 

w hich is void ab initio. Reliance is placed on 2006 SCMR '37.

•:.

;

( ;
‘ Ui 3. That the delay in filing of departmental appeal 

but it

Technicalities;including limitation, even"if established, cbuld 

not override equity and justice. No rule

V

was not willful

because of unavoidable circumstances.

1

I!
was

. r

existed that right 

- should not be allowed to a civil servant, if he . agitated- the ■

*.
.■r.

matter repeatedly. Reliance is placed on the following 

judgments;

I

2002 PLC(C.S) 1487 
PLO 2004 SC 435

■ r ■ 2004 PLC (C.sj 1014 (SC)

I
(

I

. . I\!

:

i

1 1 .) . (



t
I

I.

■ «*,„■.

i; -

4. That the case of the petitioner/appellant has stro,ng merit as 

, ie has been, awarded a major penalty without conducting a 

; jegular inquir;y against the settled principle of law. Decision of ■ ' 

cases on merit always to be encouraged instead of non suiting 

tihe litigants', for technical

•,7.

f

J• •

r

reasons including limitations. 

(Reliance is placed on PLD 2003 SC 724 & 2003 PLC (CS)
I

796).
1

I

That the impugned order penalty was illegal and void ab intio 

being issued by the incompetent authority in the violation of ■.

5.
I

) :
the principle of natural justice. No limitation runs "against 

void order. (Reliance is placed

such . .t(

2002 TD (Service) 150);onI

I

i

II

It is therefore, prayed that the delay, , in filing the. departmental 

appeal may kindly be condoned in the interest of justice.I
I
I

I
! ■

, Petitioner / appellant
. I , - Through

MUHAMMAD SHAHZAD SSDMQ
Advocate 

Supreme Court of Pakistan'f
I

(

i
t

'■ .1

I

i
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BEFORETHE FEDERAt SERVICE TRIBUNAL TSLAMABAIB .I

y

• Appeal No., _(P)(CS)/2017 -

DCO/Commandant Malakand etc.

*>.i

Sajjad Hussain Versus

affidavtt

I, “Sajjad Hussain son of Zahid Hussain, Ex-Sepoy No.4836, Malakand, 

Levies, Malakand, do hereby solemnly affirm

;

and declare that the"

contents of my above accompanying application 

the best .of my knowledge and belief.

are true and correct to
I1

(
I

1

I 1 . •

1. • DEPOWEB^t •

;
■y yERIFZCATKOM-- ■

2017' that the contents of

and

I

*
' L'

I .

DEPOMEMT
i

TJiis /if--''-'--’

,• '.Ijsicra^ fw;.- (71 'y oi

who 
by....£s. 
Cer^ifiocf

•v

/“.I
‘.y- •••, C?

■N /erad

' n!.ii5i2r53if^

t!ic- BfiK’t-. .•;
trid j
hs:;iii:Ds::',..
Scrifil No._.....

I

SVRO SSFAf SWAHC/LLANJ • 
advocate WiGI-; court -

2 5 MAY 2017i

;!1

:

<

>
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' IN TfIB FED;IZRAL S'ERVICE-TRlBl.il 
" BLUE,AREA.'SHAHRAH-E-.QUA

UnVXMV 1I' ' ■'j.»! ISLAM/: V\

\

■D. No. :
i L)(ilccl../yA.C>-S-)l ••V •

I

SUBJECT:- ORDER PASSED’ IN APPEAL. -.NO. 161-& l62fr)GS-2vOI T

'■ MA.L'aRaND ■
S—>->:■■■,i-'" T-r V.; 7'~ >■

LEVIESETC.
*.

A .certified copy; of ihc jiidgment passed ;by this Honourable
jn_^Ijic ^appeal HoiccI in ihc subject

infoiTnatipn/compliance. - i-.
is. sent. Iverewith .for yourTribiina)

] V ‘ • /
-

‘REGISTRAR •

0,

1. -Mr- Hameed ut Rehman, R/p;Vil!agcXhush .Hiil 'Garh,.RO. Sher-Garh,.tehsil. Takhat 
; .Bai, District Mardan,. - ' | "

lU;i2; ut Miik..R/o. Village M61-ialiah‘ Yacioub- Khcl,- Tchsii- Bui Riicla.
.DistrictMaVaJeamd. ' ,

3.DCO/Coirunandantj Malakand Levies,'Malakand. ;
-4. Commissionerl^aialcand Division; Maiakand.-

5,. The Secretary, Establishment Diyision, Government of Pakistan, Islamabad;
.■ 6. The SoliciloL Law‘&^usijceDiiJision, Islamabad'- . ; 1;

:
• r

•1 : 11

i-.

■"••‘.dciai'SciVico Tribun*-! .
r;.

J

.d .

t
I

j

1;
* «

. ?

N

------ ;• <.
3^ —'.t- L N j.. ^ 4.'ri.v,« ... T'v-— •
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Order Sheet1

IN THE FEDERAL SERVICE TRIBUNAL. ISLAMABAD

■ BEFORE: Mr. Justice rRY.Saved ^hid Hussain. Chairman >
Raia Hasan Abbas. Member

'• Appeal No.773(P)Cs/2017 with MP No.791/2018 
Appeal No.774(P)CS/2017 and No.775CP)CS/2017 with 

MP.'No,792/2018 )

Sajad Hussain, Shahab Ullah and Ejaz Hussain
Vs

DCO/Commandant Malakand Levies and anothert

1 17.04.2018: PRESENT: Mr. Muhammad Shahzad Siddique, Advocate along-
with the appellants
Malik Akhtar Hussain Awan, AAG, KPK from 
respondents

k

\
I.

Through these appeals under S.4 of the Service 

Tribunal Act, 1973. the termination order dated 15.05.2009 is

- sought to be assailed on the grounds mentioned therein.

At tlie outset the learned counsel states that qua the

said order departmental appeals filed by the appellants
... y

■ pending'before the departmental appellate authority, which have 

Remained un-resporided. The, contention of,the learned counsel

are

■ -.I’ ■ •'''

finds mention also in p^agraph 4 of the memorandum of 

appeals Ip which' there is no denial by the respondents in the

comments filed by them.

/
/

In such view of the matter when the departmental

we are

may be taken up by the appellate 

■ authority decided in. accordance with law after affording in

Opportunity of personal hearing to the appellants within a period 

of th^ee rnonths.

Is
appeals are pending before 'the authority concerned, 

■ inclined to direcnhat the same

i

The appeals are disposed of accordingly.

sJi^
^________ (fffliRMAN

CERTIFIED ySUE GOP-V ----

ER

■ Registrar 
Federal Service Tribunal 

Islamabad. ,x

.* .
;

. I
.

■ V? . <
. 4* »
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ii^FFORE THE FFDlERAL SERVICE TRIBUNAL, ISLAMABAD. >; •

)6?r ,*

/2018M.P.No.,! •
In

I

Appeal No.773(P)CS/2017 '
i
1

of Zahid Hussain, Ex-Sepoy No.4836, MalakandSajjad Hussain son 
Levies, Malakand'.

:

PETITIONER
I I

i

VERSUSi >•
5

DCO/Commandant Malakand Levies, Malakand. 
Commissioner Malakand Divison, Malakand.

1. 7
I-

I
I
I

...RESPONDENTS ■i’
I

DPriSION OF APPEAL N0.773(PKS/ 2017
NON .

.*
PETITION FOR
FILED BY THE_________________
implementation of ORDER DATEP_17.04.2018 PASSED BY 
THIS HONORABLE FEDERAL SERVICE TRIBUNAL IN THE ABOVE 
SAin APPEAL BY THE RESPONPENTSx

APPELLANT/PfclliTONER AFTER

t

A-'

Respectfully Sheweth;-

1. That the above titled appeal was pending, which has been 

disposed off vide order dated 17.04.2018 by this Honourable
V

Federal Service Tribunal in the following terms;

_Through these appeals under S:4 of the Service Tribunal Act.
■ 1973 the termination order dated 15.05.2009 is sought to be assailed 

the grounds mentioned therein.
At the outset the learned counsel states that qua the said order 

depa-imental appeals filed by the appellants are pending before the 

departmental appellate- authority, which have remained 

responded. The contention of the learned counsel finds mention also 

in paragraph 4 of the memorandum of appeals to which thei e is no 

denial by the respondents in the comments filed by them.

I
I

. I

1

on

un-
I

I

(
■

■ • :

r
k .*

.. T

-N
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■‘i
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-■ /rt such view of the matter when the departmental appeals are :
inclined direct that

•V

pending before the authority concerned,

■the same may be taken up by the appellate authority and decided L
opportunity of personal

we-are
V.*

m ■

accordance with law after affording 

hearing to the appellants within a period of three months.

an

The appeals are disposed of accordingly”:
That after passing the above said order, the appellant through 

. written application has approached the respondents for doing 

needful, which has' not .been done so far, as the 

departmental appeal of the petitioner has hot been decided by ; 

■ ■ ■ the respondents in accordance with law after affording an 

opportunity .of personal hearing to the appellant / petitioner

■ within a period of three months.

That the petitioner / appellant is left with no other alternative 

-■ option except to approach this' Honourable. Tribunal for ij . 

redressal of his grievance. •

\\
2,•• .

V

the

5
c

■.'..3

»
■ s

. ' it is therefore, requested, that as the respondents have failed 

to comply with the order dated 17.04.2018 passed by this 

Honourable Tribunal, the appeal of the appellant/petitioner may 

kindly be decided on merits, in the best interest of justice.
Any other relief which this Honourable Court deems fit and 

■ appropriate may also be awarded to the appellant/petitioner.

i*-'•>

V •.

r

ONER

ji
. j* .*

Through
) ■

MAD SHAHi^D SIDDIQ
Advocate

, , Supreme court of Pakistan

MUH
• ;

! .
.i

\'•J
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■BEFORE THE FEDERAL SERVICE TRIBUNAL, ISLAMABAD

/2018M.P.No.
In

. Appeal No.773(P)CS/2017 i

}

Sajjad Hussain- .

VERSUS
DCO/Commandant ivialakand Levies and another

•

'fPI :rm()N for decision of appeal N0.773(P1CS/2017_FILEP .. [3Y„T]-1E 
A:-PFI I ANT/PETmONER AFTER NON-IMPLEMENTATION OF QROERJMTFD 

. 17.t)4.jni8 PASSED BY THIS HONORABLE FEDERAL SERVICE TRIBUNAL IN
-lilF ARDVFSAIDAPPEAL BY THE RESPONDENTS '

AFFIDAVIT

i

j

rt

*;

I

I; :^ajjad Hussain son of Zahid Hussain, Ex-Sepoy No.4836, Malakand 

Levies, Malakand, do hereby solemnly affirm an ddedare as under;-
:
i

I

That the contents of above accompanying application are true and 
■ correct' to the best of my knowledge and belief and nothing has b^n 
ccncealed.

; •
t

t
i

I
I

J
i

NT

Vif,jHi?-LCATION:-
Verified on oath at Islamabad on August 18, 2018, that the contents of 

.. this affidavit are true and correct to the best of my knowledge a 
belief and nothing has been concealed therein.

i
1

i

1

i/iEPONENT

■ t

s

;

1
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Ord^ Sheet

IN THE FEDERAL SERVICE TRIBUNAT. TSLAMARAD
IVI.Ps, No. 1698 to 1700/2018 

In Appeals No. 773 to 775(P)CS/2017

; Sajad Hussain & others......Vs

j

DCO/Malakand Levis
*:

BEFORE; Raja Hasah JUibas. and04.03.2019 •!
IWanzopr Ali Khajti. 3\^emV»ers.

\
PRESENT: Mr. Muhammad Shahzad 

alongTwith the petitioners.
Mrs. Farah Naz Awan, Assistant Attorney General'.
for the respondents alongwith Mr. Muhammad
Ibrahim and Mr. Saqib Khan, S.O Courts as D.Rs. Il

***** - ■

Siddique, Advocate

Mr. Saqib Khan, S.O. (Courts) present on behalf of 

the respondents states that the issue regarding correction in the 

parent age has been resolved. So far as personal hearing is 

concemecl.^the appeals are available and have been recei-\|ed
in the ^Office of Secretary, Home, & Tribal Affairs,
KPK.^d would be decided in accordance with law

/ . ' 1 . •

Let Secretary Home & Tribal Affairs, Department, 
^K, by giving the^ petitioners personal hearing

Department

f

I !

, decide the
pending departmental appeals, within a period of three weeks 

positively. A report be submitted before the 

hearing.
next date of;

Re^/ixior 04.04.2019. . /

Ml^BERf

r

Federal Tribunal
Islamabad MEMBER

i
t
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' • ife
I

4uty in 1-Levies, at time of
from^hjf :dAity without 

(iXplEtfia^P^i tom
prior

Service^pn:27;i2:ZGl;0;trBE!5rt)e33e»tewm^
w

hence tenpina^eWpin

vide p"19't23/c..
I

>.

:P1t^ji<^E|B0KW<5S;- t

ng to statement of tlie 

from services. He fiirthei 

not givan the chance ofj hearing

The applicant vvas heard ^n 21/03/20,19. Accord 

absent from duty; .for which he was terminated
4 -

applicant, he was
stated that no proper inquiry was eondpciSd and he was

said period'was.the height of:talibanizaton and hi was in his viUagedookini

after his m'other who was seriously ill, He applied to various fort
left unheard in this regard; he failed to produce any documentary: evidence. Feelin 

aggrieved, he resorted'to Federal.Semce Tribunal which has direcjed this.Department.to giv •

him the opportunity of personnel heal ing and decide the matter ac

.>-•
Furthermore, the

ms for re-’instatement bu'

was

:ordingly.

/ nt was terminated in 20HSince the appeal is badly tirryfe barred as the appella 
therefore, the same may be re)ected- and^opy W:the:re!eciion n)ay be submitted p Feder:

Service Tribunal, Islamabad.
,1

f

I
I

1
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Order Sheet .
Federal Service Tribunal, Islamabad.

MPs No. 1698 & 1700/2018

4'
V

In
Appeals No. 773 & 775(P)CS/2017

Sajad Hussain & another Vs DCO/Commandant Malakand Levies

30.10.2019 BEFORE: Mr. Ghaffar Jalil, and 
Mr. Muhammad Humayun, Members.

PRESENT: Mr. Muhammad Shahzad Siddique, Advocate for the 
petitioner/appellant
Mr. Qamar Javed, Assistant Attorney General, for 
respondents with Mr. Muhammad Ibrahim, Finance 
Division, as DR.

ORDER

Ghaffar TaliL Member:

Departmental representative has submitted a copy of 

the order dated 29.04.2019 whereby the appellate authority 

has rejected the departmental appeals of the petitioners/ 

appellants namely (Sajad Hussain & Ejaz Hussain). Copy of 

the same has been provided to the learned counsel for the 

petitioners/appellants in the court today, wherefrom it 

/divulges that the order of this Tribunal 17.04.2018 has been 

’ implemented.

However, petitioners/appellants are reserving the right 

to challenge the said order, before the competent legal forum.

Therefore, the instant MPs No. 1698/^ & 1700/2018

stands dispose(^ of having borne fruit.
. /,

Parties be informed.fFEoif^L SERVICE C

Aopl:creton Mo...

D:.?!-: of .. \
/</..I of ifppios-.-.......

Cooy;--.;; —......
UrmoE E-"-.
ToltVfi;;: .

Pft'pO.O:

Kiember..../

..1....
nF COPf

'l702Xsc/.
Date

L\rChpci-[•

banalt '•■•V

5
I -Sic'r-riLij'.'t'io ... , .
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Appeal No. (P)CS/2019

Sajjad Hussain Versus Secretary Home and Tribal Affairs, KPK

APPEAL U/S10 OF THE REMOVAL FROM SERVICE

EXEMPTION PETITION FOR PRODUCTION OF
UN CERTIFIED COPIES OF THE RELEVANT

DOCUMENTS

AFFIDAVIT

I Sajajd Hussain son of Zahid Hussain Ex. Sepoy No 4836, 

Malakand Levies, Malakand, do hereby solernnly affirm on oath 

and state:-
,.7

1

That the contents of the attached application are true 

and correct to the best of my knowledge and belief and 

nothing has been concealed or withheld.

1

t

i

w
■I

DEPONENT
/ .

VERIFICATION: ,

It is verified on d'athfaj^Qstevyars. on 2^^^ day of 
November 2019 that the mnt®g^<^s^lidavit are h ue and 
correct to the best of .r^JWo^^§^and belief has been 

concealed or withheld;4^^ Co'\UJi

‘// in-’.Kli

f
* I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Appeal No. ,(P)CS/2019

Sajjad Hussain versus Secretary Home & Tribal Affairs KPK

APPLICATION FOR THE CONDONATION OF DELAY

Respectfully Sheweth:

1. That the appellant/ petitioner has filed the instant petition for 

the condonation of delay, the content of which may kindly be 

read as integral of the accompanied appeal.

2. That the final order has been passed on 30.10.2019 and sent by 

the appellant in 05.11.2019. So if there is any delay that may 

kindly be condoned.

3. That the whole proceedings were devoid of legal sanctity and 

void ab initio being conducted without the issuance of the 

show cause notice. No limitation runs against such order which 

is void ab initio. Reliance is placed on 2006 SCMR 37.

4. That the delay in filing of departmental appeal was not willful 

but it is was because of unavoidable circumstances. 
Technicalities including limitation, even if establish, could not 

override equity and justice. No rules existed th^at right should 

not be allowed to civil servant, if he agitated the matter 

repeatedly. Reliance is placed on the fowling judgments:
2002 PLC(CS)1487 

PLJ 2004 SC 435 

2004 PLC (CS) 1014 (SC)

5. That the case of the petition/ appellant has strong merit as he 

has been awarded a major penalty without conducting a 

regular inquiry against the settled principle of law. Decision of 

cases on merit always to be encouraged instead of non suiting 

the litigation for technical
(Reliance is placed on PLD 2003 SC 724 & 2003 PLC (CS) 796.)

including limitations.reasons



i

l/( V-'

6. That the imputed order penalty was iltegaltod void ah initio 

being issued by the competent authority in the violation of the 

principle of natural justice. No limitation runs against such 

void order, (Reliance is placed on 2002 TD’( Service) 150).

It is therefore, prayed that the delay, in filing the departmental 

appeal may kindly be condoned in the interest of justice.
Vw

etitioner

Through

(Asad tJllah Taimur Muhmand)
Advocate High Court 

Islamabad



J

$

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Appeal No. (P)CS/2019

Sajj ad Hussain Versus Secretary Home and Tribal Affairs, KPK

APPEAL U/S10 OF THE REMOVAL FROM SERVICE

APPLICATION FOR CONDONATION OF DELAY

AFFIDAVIT

I Sajajd Hussain son of Zahid Hussain Ex. Sepoy No 4836, 

Malakand Levies, Malakand, do hereby solemnly affirm on oath 

and state:-

1. That the contents of the accompanying appeal are true and correct to 

the best of my knowledge and belief and nothing relfevant has been 

concealed there from.

Deporieitt

Verification

Verified On oath at Peshawar that the contehtS' of the above 

affidavit are true and co^i^^to the best of my knowledge and belief 

and nothing has been concfelISs ^ ^
(K'

Deponent
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IMST INTERNATIONAL, ADVOCATES & LEGAL CONSULTANTS

Court Fee Stamp

I[iVAKALATNAM/V

IN RE: Applicant
Plaintiff
Appellant
Petitioner
Complainant

VERSUS
Respondent
Defendant
Opponent
Accused

O Oh-I c

I/We above named __________ hereby appoint and
constitute WO^^^'jfevOCATEfS^ to represent , appear
and act for me/us pn my/out behalf as my/our Advocate(s) in the above matter

I/We authorize the said Advocate(s) to compromise, withdravy and 
my/our behalf all sums and amounts deposited in my/our account in the above matter 
and/or refer the above matter to arbitration or to compromise or to withdraw the

I/We undertake to appear in the above matter before the Court; my/our counsel 
shall not be held responsible in case the matter is dismissed/disposed off ex-parte due to 
my/our failure to appear/attend the case.

I/We also undertake to pay his full professional fees before the conclusion of the 
case. In case his full fees is not paid the counsel can withdraw his vakalatnama from the 
above matter.

Date:

receive on

same.

Accepted—
Asad Ullah Taimur Muhmand 
Advocate High Court 
Cell #0333-5001574

(Signature/Thumb Impression of Client)™^^^-V^



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

Appeal No.1612(P)CS/2019
Sajjad Hussain son Zahid Hussain. Ex-Sepoy No.4836 Malakand Levies

►'

Appellant
VERSUS

Secretary Home & TA’s Department, Khyber Pakhtunkhwa, Pesha\war. 
Commissioner, Malakand Division at Saidu Sharif, Swat.
Deputy Commissioner/Commandant Malakand Levies at Malakand.

1.
2.
3.

'■f

.......................... ........................Respondents

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT. 
1974 AGAINST THE ORIGINAL ORDER DATED: 27-12-2010 AND REJECTION OF 
DEPARTMENTAL APPEAL DATED: 29-04-2019

INDEX

S. No Description of Documents Annexure Page No
1. Comments 1-4
2. Affidavit 5

3. Authority 6

4. Copy of Order Sheet of Federal
Service Tribunal, Islamabad

A 7

5. Copy of Order Sheet of Home & TA’s
Department, Khyber Pakhtunkhwa,

B 8

Deponent

MUHAMMAD IBRAHIM KHAN 
Finance Officer District Secretariat, 

Batkhela
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

Appeal No.16r2{P)CS/2019
Sajjad Hussain son Zahid Hussain, Ex-Sepoy No.4836 Maiakand Levies

r-

Appellant
VERSUS

Secretary Home & TA’s Department, Khyber Pakhtunkhwa, Peshawar. 
Commissioner. Maiakand Division at Saidu Sharif, Swat.
Deputy Commissioner/Commandant Maiakand Levies at Maiakand.

1.
2.
3.

...................................................Respondents

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT. 
1974 AGAINST THE ORIGINAL ORDER DATED: 27-12-2010 AND REJECTION OF 
DEPARTMENTAL APPEAL DATED: 29-Q4-2Q19

INDEX

S. No Description of Documents Annexure Page No
1. Comments 1-4
2. Affidavit 5
3. Authority 6
4. Copy of Order Sheet of Federal

Service Tribunal, Islamabad
A 7

5. Copy of Order Sheet of Home & TA’s
Department, Khyber Pakhtunkhwa,

B 8

Deponent

MUHAMMAD IBRAHIM KHAN 
Finance Officer District Secretariat, 

Batkhela

i



0
Page 1 of 4

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

Appeal No.1612 (P)CS/2019

Sajjad Hussain son of Zahid Russian, Ex-Sepoy N0.4836 Wlalakahd Levies
Appellant

--------Versus--------

Secretary Home & TA’s Department, Khyber Paklitunkhwa. Peshawar
2. Deputy Commissioner/Commandant Malakand Levies.
3. Commissioner, Malakand Division at Saidu Sharif, Swat

1.
/

.......... :............................... .............Respondents

APPEAL_UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE TRiBUNAI
ORIGINAL ORDER DATED 27-12-2010 AND REJECTION OF

DEPARTMENTAL APPEAL DATED 29-04-2019 ^------------------

Para Wise Comments on Behalf of Respondent No.2 are as under:.

Respectfully Sheweth:-

Preliminarv obiection;-

1. The appellant has got no cause of action or locus standi to submit the 
instant petition.
The appellant is not maintainable in its present form.

3. The appellant has not come with clean hands to this Honorable Court.
Due to non-joinder/mis-joinder of necessary party their petition is liable to 
be dismissed.

2..

4.

Facts:

1. It is correct. The appellant performed his duties in Malakand Levies.

2. It is incorrect. Brief of the case is as under>

That on 28-09-2010 vide Roznamcha No.7 of Levy Post Ailadand that 

Seven (7) days leave was granted to. the appellant but after expiry of leave, 

the Sepoy concerned, did not attend duty and remained long absent from 

his duty. On, 20-10-2010, vide No.1115l/LC, an explanation was issued to 

the official concerned but he did not, reply. This office issued a 

notice/reminder to the individual concerned vide No.1191.1/LC dated 21-12- 

2010 to submit his reply but he failed to clarify, his position/absence from 

duty. Hence, this office had no option except, to terminate him from service.

'!

md
I
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Hence, he was terminated from service vide this office order Nb.12025/LC

dated 27-12-2010. After termination, the official concerned filed an appeal 

before the Honorable Commissioner, Malakand Division at Saidu Sharif, 

Swat on 21-09-2011 on which, the reader to Commissioner, Malakand 

Division at Saidu Sharif, Swat passed view/commertts on the appeal of the 

appellant, which is reproduced below:-

“This office got no jurisdiction to entertain such Ijke appeals. Home 

Secretary has been declare as appellant authority for Levies in

Khyber Pakhtunkhwa by the Ministry of SAFRON”

Later on, the appellant .moved an appeal before the Federal Service 

Tribunal, Islamabad on 25-05-2017, which is clearly time barred i.e. about 

■ 7-Years and 7-Months.

On. 04-03-2019, the Honorable Federal; Service Tribunal, 

passed Judgment order and direct the Secretary,

Department, Khyber PakhtUnkhwa, Peshawar for giving personnel hearing 

■and decide the pending appeal within a period of three (3) months 

submit report {Copy of Federal Service Tribunal, Islamabad 

annexure-A).

The Honorable Secretary,

. PakhtUnkhwa, Peshawar -heard the

Islamabad

Home, & TA’s,

and

order as

Home & TA’s Department, khyber

case and gave a chance of personal 

hearing to the appellant. From perusal of the order.of'Secretary 

TA s Department, Khyber Pakhtunkhwa, Peshawar dated 09-04-2019 

appellant give false statement before the Special Secretary Hpme & TA’s 

Department, Khyber Pakhtunkhwa, Peshawar that he was in his village

Home &

the

and

looking: after his mother, who was seriously ill. The appellant, did not

produced any documentary proof to this respect., Hence.rthe appeal 

rejected (Copy as anhexure-B).

was

i'''7• . •'.1^
m.

m It
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■ ■ . As the appellant stated in his appeal submitted before the'Commissioner, 

Malakand Division at Saidu Sharif, Swat' that he;-was in the custody of 

Taliban in Afghanistan. There is a ^reat contradiction between the personal ‘ 

hearing arid filed appeal, before the worthy Commissioner, li/Ialakand 

Division at Saidu Sharif. Swat.'

3. No comments.

4. The appellant did not filed his appeal within time but badly time barred i.e.

; about 7-Years and 7-Months. . '

5; No cornm'ents.

6. It is correct.

7. It is incorrect. .Personal hearing chance was given to the appellant by the 

. _ Honorable. Secretary. Home '& TA's pepartrnent, Khyber Pakhtunkhwa,

* . Peshawar. . • ; ’

8.. -No comments.' • '

, 9-. it is correct. Personal hearing chance was given to the appellant.. ■*

. -10. It is correct. The appeal was rejected by the'appellant authority i.e. .

Secretary. Honie S TA’s Department. Khyber Pakhtunkhwa,' Peshawar. '

. 1T.No cprhments-•

, • T-

- Grounds:
• 1. No comments. ..

2. it is incorrect. Malakand. .Levies Force is a discipline. Force and not Civil

- Servant . .

3. It is incorrect. Malakand .Levies is a discipline Force and has 

■ and Regulations..Detail of the case stated in facts as per para-2 above 

(Facts). *

4. ■ No comments.

5. .No comrhents'. ' .

6. It is incorrect. Action taken as per Rules/Law.‘ '

own Rules

J0^*

. U--7
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7. It is incorrect. Malakand Levies is a discipline Force.

8. No comments. '

9. No comments.

10. No comments.

11. No comments.
#•

12. No comments.
I ■

, Pray:- .

Keeping in view of above, it is requested that the appeal may kindly be 

■ dismissed, please. f

< DC/Commandant Malakand Levies 
Respondent No.2' Deputy ct.TTjmJSa/uMyi /

■Co.T3nienda/\ 
Ma/aftan^ '^\

■ Assistant MvocaieGeneis’' 
^ K^ybc-rPakhlunkhwa

Tribunal Pesimu?

V •
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; r Irr;I■ PESHAWAR iEFORE THg KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Appeal No.1612(P)CS/2019 
: Sajjad Hussain son Zahid Hussain, Ex-Sepoy No.4836 Wlalakand Levies

B
'I

f

^ppeiSarit
yVERSUS

Secretary Home & TA’s Department, Khyber Pakhtunkhwa
2. Commissioner, Malakand Division at Saidu Sharif, Swat.
3. Deputy Commissioner/Commandant Maiakand Levies

PeshaWar. !•)1. ir
at Malakand. ! 1

I!
i'

iRespondents !
■

■:

i

AFFIDAVIT ;
i

I

Officer District Secretariat Batkhela <^o hereby
on behalf of the

I, Mr. Muhammy Ibrahim Khan Finance
oath that the conterits of the accompanying Reply

and belief and! nothing has been
solemnly affirm and declare 
Respondent No.2 and correct to the best of my knowledge

on

concealed from this Honorable Court please. ■i:

i-•;
;

Deponent i

‘I

;
All'VS i';,-ij

i

MUHAWIWIAD IBRAHlWi KHAN | 
Finance Officer District Secretariat, 

Batkhela
< . ■
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-utiimkhwA service tribunal. PESHAWAR <

Appeal No.1612(P)CS/2019
Hussain Ex-Sepoy No.4836 Malakand Levies il

I

iHi,.-.;! .ai Appellant

» VERSUS
g^^Home & TA’s Department, Khyber Pakhtunkhwa, Peshawar.

___isssioner, Malakand Division at Saidu Sharif, Swat.
Commissioner/Commandant Malakand Levies at Malakand.

>

I

Respondents
t

(/m 5 Ism^RWii ■

?t- - I Muhammad Ibrahim Finance Officer at Deputy Commissioner Office Malakand a 
is hereby authorized to attend the Khyber Pakhtunkhwa Service Tribunal Peshawar ani^

behalf of the undersigned as Responden|t

l . i
f Mr !t'

sSoiela
kmit Cpmments/reply regarding subject case on i.fef' *fefiv ' Pli

I'i. ] :i

i-} !
6.3. i •\ pVv

I »
I I

i-; (
• \r

\Deputy Commissioner/ 
Commandant^
Malakand Levies Malakand

I
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*S>-^' IN THE FEDERAL SERVTCETRTRT tm at '
M.Psy Hoi. 108 to Ii00/zp|8

In A^ealEi^;^y73=to 2|s;(|j)GS/2017'’
" ’ a.
DCbi'Malai-ahd Levis

ISLAMABAD
\'!,

m
r Sajad Hussain & others Vs...,

m163.2.019 BEfORE: ■ RafelasaMbbas* JLL

Mr. Manzbor Ali Klhan.

PRESENT: Mr.
alon^th the petitioners.
Mrs. Farah Naz Awan, Assistant Attorney General'
for Jhe respondents alongwith Mr. Muhammad
Ibrahim and Mr. Saqib IQian, S.O Courts as D.R

*****.

m
Advocate:>■

mmC:~ ■■p:: i s.
ii: •n

Mr. Saqib Khan, S.O. (Courts) 

the respondents states that the i
■■■ . present on behalf ofi:A'

;■

ssue regardihg correction in the
parent age has been resolved' So far as personal hearing is
concerned, the appeals are available and have been recei-^^d
in the Office of Secretary, Home, & Tribal Affairs,
KPK and would be decided in accordance with law.

Department

Let Sectetary Home & Tribal Affairs, Department,
'!^K, by giving thee petitioners personal hearing, decide ihe 

pending departmental appeals, within a period of three weeks 

the next date of
A positively. A report be sulimitted before

hearing. ■r

T
Re^ixfor 04.04.2019. /

/

l^edcrrT Sarvico Ts ibuca? MEMBER
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vide p-19t23J/c.. -

5 in-'-^tel^an i -^me of- gw

laend his-diiiy a^d-Was' 

S behalf canb:e-f.$pi^sed
i
i ' W
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■ The applicant was .heard ^,n 21/63/aO;a9. Accord 

applicant, he was absent from dnty:.fdr wfeh- he Was .terminated 

ata-ted that no- proper inquin^ .was condncted.and he was nbt givan the chance ofshearing 

, Furthermore,.the.said period .Was'the heightof talibaniz;a.toh arid hu 

after his mother who was seriously ill;' He applied'to various, fort ms for

ng to statement of thc- 
from services. He furthei

•'u.

was In his village tookinj
*• i •

re-instatement bu'
was left unheard in this regard: he failed to produce-anyJdocujnentaryievidence. Feelin 

aggrieved,.he resorted to FederalService Tribunal which has direcied this,Department.to giv ■ 
im the oppditijnity of persohnel hea:ri;ng and.decide the matfcer ac :ordlngly. ■ . i
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Since the appeal is badly tirri^ barred as;t:be appellant was terminated in .201(.
- may be rej.ected and-4Tcbpy df.the'::rejbC.tion-hi'ay be submitted to Feder: 

Service TribunaL Islamabad.'

therefore, the .same
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