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8" May, 2023 1. Learned counsel for the apbellant present. Mr. Fazal

Shah, Additional Advocate General for the respondeﬁts

present.

2. Learned counsel for the appellant requested for time to
deposit expenses of TCS for suminoning of private

respondent No. 4,5 and 6. He may do so today. To come '

up on 08.06.2023 before D.B. Parcha Peshi giyen to the
parties.
(FareelRa Paul) (Kalim Arshad Khan)
Member (E) Chairman

*Adnun Shah, P.A*
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30" Jan, 2023 Appellant in person present. Mr. Naseer-ud-Din Shah, Assistnat |

Advocate General for the respondents present.

Appellant requested for adjoui'nmént on the ground'thét his’
counsel is busy in. the august Supreme Court of 'Pakist.an. Last -
opportunity is extended subject to payment of costs of Rs. 10000/-. To

~come up for arguments on 11.04.2023 before D.B. P.P is given tb the

R ‘parties.
o O
%,
ok - | -
%' o) (Muhammad Akbar Khan) (Kalim Arshad Khan)
L E - Member (E) Chairman

Bk April, 2023 / - Learned counsel for the appellant present. Mr. ‘F-azal Shah

Mohmand, Additional Advocate General for ofﬁcial respondents

@ ' present. Nobody is present on behalf of private respondént.
@ , N ) .
S | - '
e The private respondents were directed to be summoned
?C:*‘ {“"@@ -7/ P P
v e

through registered post A.D. although there are copies of notices
alongwith postal receipts are found placed on file yet they are not in

-ea?ym& %7 79 - attendance. Learned counsel for the appellant says that it would be

@ ‘ ' safe that they be summoned through TCS and a notice be also issued
sk pra? o -
' to their learned counsel. Adjourned. To come up on 08.05.2023

before D.B. Pargha Peshi given to the parties.

(Muhammad Akbar Khan) (Kalim Arshad Khan)
“Member (E) Chairman
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16.09.2022 ¢ Appellant alongwith his counsel Mr. Noor Muhémnjad“ , )
’L F;@ gi Khattak, Advocate present, who submitted fresh Vakalatnama m
't"ef on behalf of the appellant which is placed on file. Mr.
”t a \ﬁrﬁ/ @R Muhammad Riaz Khan Paindakhel, Assistant Advocate General
&

€
l;l&i ,j'p, %“ for official respondents No. 1 to 3 present. None present on

A2

(A\\ﬁ behalf of private respondents No. 4. to 6 and on perusal of
@' the record, it transpired that they have not been placed ex-

\I\‘{’\ parte, therefore, they be summoned through registered A.D,
while notice aIsQ be issued to their counsel and to come up for
arguments on 28.11.2022 before th"e D.B. Appellant shall

/A : o -" —e et
(Mian Muhammad) N - (Salah-Ud-Din)
Member (E) ¢ Member (J)
28" Nov. 2022 - Clerk of learned counsel. for the appellant presént: Mr.

* Kabirullah K hattak, Addl. Advocate General for the official

respondents present. -

e&‘gé . Clerk of leamed counsel for the appellant  seeks '

Sy s | o

OV:E'Q"@ | . adjournment due to non-availability of learned counsel for -
0 00 - -
q. the appellant. This being old case of 2014, last opportunity is

aranted to the appellant to argue the case, failing which the
case will be decided on the basis of available record without

the arguments. To come up for arguments on 30.01.2023
before the D.B. Q\

: T (Fareeh%\l’aul)’ ' (Kalim Arshad Khan)"
Y Member (E) . E Chairman

B
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- 29.03.2022. ~ Learned counsel for the appellant pr'esent. Mr. Naseer-ud- -,
.’ _ Din Shah, Assistant Advocate General for the -respondents
present. Arguments on restoration application heard and record
perused. '

‘ Vide our order of today passed in restoration application -
bearing No. 458/2019 titled “Engineer Musharraf Shah Versus.
,Government of Khyber Pakhtunkhwa through Chief Secretary
Khyber Pakhtunkhwa .Peshawar and others”, the appeal in hand
stands restored on ité original number subject to payment of cost
of Rs. 2000/-. To come up for arguments ‘before D.B-II on.

10.06.2022. .
. ; s
(Rozina Rehman) - (Salah-ud-Din) -
Member (3) : © Member (J)

,0,06'2022 &/m’/// it mzwwuf?/?//?/ /Aoz,%r/

22.07.2022 Appellant i Jperson present.

Naseer Ud Shah, learned Assustant Advocate General for
respondents present.

Former requested for adjournment as his counsel is busy.
before Hon’ble Peshawar High Court, Peshawar. Adjourned by
way of last chance. To come up for arguments on 16.09. 2022

before D.B. !
(Fareeha Paul) . (Rozina *Rehman)

Member(E) Member (J)
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210 27.11.2018 Nemo for appellant. L R
The instant appeal was called for hearing‘lndre than (;n'cé
today It is already 2.15 P.M and no one is present on behalf _
of the appeilant
Dismissed for 1<10n~prosecution.‘1?iie' be consig%led to the-
record room. A
+ - Chairmlan
Announced:
27.11.2018 - " L
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16.07.2018 _ Counsel for the appellant present. Mr. Sardar Sfioukat
' Hayat, Adcl: AG for respondents present. Arguments could not be
heard due to incomplete bench. To come up for arguments on

20.08.2018 before D.B.

. Py
' - (Muhammad Amin Kundi)
Member

20.08.2018 Learncd counsel for the appellant and Mr. Kabirullah
Kha:tak, Additional AG for the respondents present. Learned
i, counszl for the appellant seeks adjournment. Adjourned. To

cceme ap for arguments on 12.10.2018 before D.B.

s p

(Ahmad Hassan) (Muhammad Amin Khan Kundi)
Member Member
42 10.2018 Junior to counsel for the appellant and Mr. Kabirullah

Khattak learnad Additional Advocate General for the respondents
present.‘Pr’i\J/éte respondents no. 4 & 5 also present. Junior to
counsel for the appellant seeks adjournment that Wts senior
~ counsel is not in ettendance. Adjourned. To come up for

arguments on 27.11.2018 before D.B

-

a -
Member . Member
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Z%v /.1 08.12.2017 Junior to counsel for the-appellant present. Mr. Muhammad
Jan, Deputy Disttict Attorney for the respondents. also present.

" S ‘ . :
- Junior to counsel for the appellant' seeks adjournment. Adjourned.

To come up for arguments on 02 02 2018 before D. B

A

" (Ahmad Hassan) (Muhammad Amin Khan Kundi)
- Member (E)™ ' - Member (J)

© 02:02.2018 - Junior to. counsel for.the appellant and Mr. Riaz Painda Kheil,
learned Assistat Advocate General for the respondents present.
Junior to counsel for the appellant seeks adjournment as senior
counsel is not available. Adjourned. To come up for arguments on

03.04,2018 Before D.B
N

L 03.04.2018 (M“ha"# ﬁ!/g)('t%}\sel for the appetlan@gl'\lﬂaa%‘i‘?adl\h]&ﬂ‘ém

N Jan F[earned Deputy District Attorney %r res%ondents

- present. Clerk to counsel for the: appe!lant as Learned
coupsel’for the appellant is not avaliable Adjourn To come
up for arguments on 01.06.2018- before D.B

(Ahmad Hassan) (Muhammad Hamid Mughal)

- Member , - "‘M.e'mbé‘r .
v RS y
.
V
01.06.2018 - No one present onbehalf of appellant. Mr. Kabir Ullah

Khattak, learned Additional Advocate General for the respondents
present. Adjourned. To come up for arguments on 06.07.2018 before
’ D B P -

sty

(Mégﬁgm’mn Kundl) ' (Mu_ﬁamm id"'Hamicll Mughal)
: Member . ‘Member _
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16.12.2016 Jumor to counsel for the appellant and Mr.. Abdur Ra?’aq,
Assmtant alongw1th Mr. Muhammad Jan, 'GP for respojl'denls Ty
pre,sent. Jumor to counsel for the appellant seeks adjournment. To

come up for argufnents on 21.04.2017.

(ASHFAQU§ AJ)
MEMBER

21.04.2017 - Counsel for the appellant present. Mr. Ziaullah, Government
Pleader for the respondents also present. L'earnled counsel for the
-appellant requested for adjournment. Adjourned. To come up for

\
arguments on 09.08.2017 before D.Bj\

(Ahmn) (Muhammad Amin Khan Kundi)
Member Member

09.08.2017 ' Clerk of - the counsel for appellant - present. Mr.
Muhammad Jan, Deputy District Attorney for official responde'nts
No. 1 to 3 and. clerk of counsel for private respondents No. 4 to 6 
present. Clerk of the counsel for appeliant seeks adjournment on
the ground that Igfrned counsel for the appellant.is not a\}-ailabie :
| today. Adjourned. To come up for argurﬁeﬁts on 08.1!2..2017
before D.B. - | ' |

. s P |
(Muh@mmad Amin Khan Kundi) (Muhammad Hamid Mughal}

Member {J} Member (J}
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18.042015 . -f-'CSu;iéél for. the app‘gllant"gnd Mr: :Ziaulié}h; GP for |
o ~r‘es‘p0ndenéA15réScivlft.' C;)unsel for the appellaﬁt stated that similar
y | naturle of 'apﬁéals have “aii'éé;ly ,béeri fixed féy :,arguments' on
11052016, therefore, the Same may also be clubbed with the said
appéals. To c-orne up for &gﬁmcnté on 11.05.2016 alongwith the

connected appeals.

b—

-Member | : einber

_ 11.5.2016 . o Junior to counsel for the appellant and Addl. AG for the
respondents present. Learned Senior counsel for the appellant N
is stated busy before the august Supreme Court of ‘Pakistan.
Adjourned  for final hearing to 30.08.2016 alongwith

connected appeals.

Member - ‘ : Ch&irman
30.08.2016. Clerk to counsel for the appellant and Ziaullah, GP for

respondents present. Arguments could not be heard due to

incomplete bench. To come up for arguments on 16.12.2016

é A



23.06.2015

25.08.2015

03.12.2015

v &

Appellant in person, Mr, Shams-ud-Din, Assistant alongwith Addl:

; AG for official respondents Nc. 1 to 3 and private respondent No. 5 in

person present Waka!at Néma submitted on behalf of private

respondents No. 4; 5 & 6. Con‘ments by official respondents No. 1to 3

* submitted. Private respondents requested for adjournment. To come up

- for wrrtten reply/comments on behalf of private respondents No.4to6on

25 8.2015 before S.B.

Ch%an

Appellant in person, Addl: A.G for official respondents No. 1
to 3 and private respondert No. 5 in person present. Written reply on
behalf of prlvate respondents No 4t06 also submltted The appeal is

3551gned to D.B-for rejomder and fmai hearmg for 3.12.2015.

. Chgrlnan

Appellant with counsel, Mr. Abdu} Razzag, Assistant

alongwith . Mr. ‘Z‘iaullah,_,GP for official respondents and

.. Muhammad. Arshad,. Advocate. ior private, respondents No. 4.5

“dnd 6 preseat. Arguments could not beheard' due to shortage of
time. To- come up for rejoinder and arguments .on

Membes Menber




19.03.2015

06.05.2015
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éunsel for the appellant present and submitted appeal i m

proper format with spare sets. To come up for preliminary hearing

on 06.05.2015.

Member

Counsel for the appellant present. Preliminary arguments

heard and case file perused.

Learned counsel for the appellant argued that the appellant
was appointed as Assistant Engineer) (BPS-l?) on acting charge
Basis on 13.12.2011. There-after on 25.06.2012 service rules were
amended wherein quota of promotlon of Sub-Engineer to the post of
Assistant Engineer was reduced from 15% to 12%. Prior to tha} u;
individual quota of 5 % for promotion of graduate Sub-Engineer and
10 % for in-service graduate Engineer was fixed. It is also worth
mentioning that under the then service rules when case for
appdintment on acting charge basis was considered, the appellant
stood on the top of the seniority list of in-service graduate Sub-
Engineer as it stood on 31.12.2010. Counsel for the appellant further
argued that the rules may not be applied retrospective]y and keeping
in view eligibility of the appellant he may be consideréd for
promotion under the previous rules. T hat the appellant preferred
departmental appeal which was not responded and hence the present
service appeal on 24.09.2014. HeA relied on 2012 SCMR 864 and
2012 SCMR 965.

Points raised at the Bar need consideration. The appeal is
admitted to regular hearing subject to all legal objections. The

appellant is directed to deposit the security amount and proca;és fee

within 10 days. Thereafter, Notice be issued to the respondents for

~submission of written reply. To come up for written reply/comments

on 23.06.2015 before S.B.

A

Member

3

1
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10.10.2014

Reader Note: -

16.12.2014

17.02.2015 ~

N
. t ‘ i
Counsel for the appellant and Mr. Niaz Badshah, pri\il[at_e

respondent No. 5 present. Counsel for the appellant 1‘eqﬁestcd§ for
adjournment to file the instant 'appeal in pf(‘)per. fbrmat.»l'{eqlilest

accepted. To come up for preliminary hearing on 16. 12.2014.

P

Member -
!
i T

’ |

Clerk. of counsel for.the appellant and Mr. Niaz Badshah,

private respondent NO. 5 present. Since the Tribunal is

!

incomplete, therefore, case is adjourned o 17.0'2.._25015,‘f0r:i the -

samece.

.} .
cader i

i

"

Appellant in person and Mr. Niaz Badshah, pl‘i§ate’

respondent No. 5 in person present. Appellant re;quested for

adjournment. Request accepted. To come up for prelirﬁinary

hearing on 19.03.2015

Member




“Form-A

24/09/2014

* FORM OF ORDER SHEET
Court of | _ |
Case No. 1181/2014
S.No. Date: of ordet- Order or other proceedings with signature of judge or Magistrate
proceedings ' ' :
1 2 3
1 24/09/2_01’4 . The present appellant iniﬁally went in Writ Petition before tHe
Hon’ble High Court and the Hon’ble High Court vide its order dated’
04.09.2014 treated the Writ Petition into an appeal and sent the same to
this Tribunai for decision in accordance with law. The same may be entered
in the Institution Register and put ub to the Worfhy Chairman for
n preliminary hearing. o
PP
EQNN\;*@ RE
T ¥os
"2_ This case is entrusted to Primary Bench for preliminary héaring to

be put up there on 10/10/2014 as per order of the Hon'ble High Court.
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- BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

- Appeal No. 1 g7 /2014

Engineer Musharaf Shah Assistant Engineer, (Acting Charge
Basis) Rehabilitation of Irrigation System  of" Khyber
Pakhtunkhwa Directorate Peshawar.

(Appellant)
VERSUS
Govt of Khyber Pakhtunkhwa through Chief Secretary Khyber
Pakhtunkhwa Peshawar and others. (Respondents) .
INDEX o

1 | Memo of Appeal with affidavit 15
2 | Copies of the Rules A&B |6-I5
3 [Copy of the notfication dated| — C 2
1322010 | |
-4 | Copies of the notification dated D /920
25.6.2012 : -
5| Copies of the departmental appeal E A1-23
6 | Copy of the judgment and order . r 24 - by
7 | Copy of the notification dated 17.5.2012| G |46 —by|

Fa
Through
IJAZ ANWAR# -
Advocate, Peshawar
& | L
- o "
N

SAJIT AMIN
Advocate, Peshawar

o

s,
.' ? ,,w;
r .




.BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No_/?ﬁ/ﬂ)lgf

Engineer Musharaf Shah Assistant lngmcer (Acting Charge
Basis) Rehabilitation of [Irrigation System of Khyber
Pakhtunkhwa Directorate Peshawar. : E
(Appellant)

VERSUS

1. Govt of Khyber Pakhtunkhwa through Chief Sccrctcuy Khyber
Pakhtunkhwa Peshawar.
2. Secretary  to Govt  of Khyber Pakhtunkhwa Irrigation
Department Peshawar. ‘
3. Chief Engineer (South) Irrigation Department Khyber
Pakhtunkhwa Peshawar.
4. Aman Ullah S/OQ Hamaish gul SDO Irrigation Division Swat.
5. Niaz Badshah S/O Saeed Badshah SDO Flood Division
Warsak road Peshawar.
6. Saif ullah SDO OPS Peshawar Canal Division Peshawar.
(Respondents)

Appcal - under Secction 4  of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974, against
the respondents may picase be directed to ‘act in
accordance with law and to allow regular
promotion to the dppellant & to place his: cases
before the l)epartmenml promotioi wmmittee for
" his confirmation /. regulay promotion aoamst the
postof Assistant K ngincer BPS-17, similarly to
declare the amendment introduced in the
recruitment rules vide Notification No. SOE/
IRR/2-3-5-2010-11 dated = 25.6.2012 are
inapplicable to the case of the appellant and has no
rctrospective effect, similarly the respondents are
tegally nof competent to process the promotion
cases on sich rules to the detriment of the rights of
the appellant or any other remedy deered proper
may also be d"()WLd
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[\

Respectfully Submitted: ., =

I

U2

6.

That the appellant is serving in the [rrigation Department and was
appointed as Sub- Engineer holding the prescribed qualification of
diploma in Associate Engineering after qualifying the Public
Service Commission on 29.11.2006.

That the diploma of Associate Engineering is a pre-requisite
qualification for the post of Sub-Engineer (BPS-11).

. That the appellant improved his ‘qualification during service and

obtained the Degree of B. Sc in Civil Engineering, the main aim of
improving his qualification was to be better equipped with advance
knowledge in the field of civil engineering and also in view of the
prospects of promotions duly guaranteed in the recruitment rules
notified vide notification No. SO(E) IRR: /23-5/73 dated
17.02.2011, wherein 10 % promotion quota has been prescribed
“on the basis of seniority cum fitness, from amongst the Sub-
Engineer’s who has acquired degree in civil or Mechanical
Engineering from a recognize University”. (Copies of the Rules
are attached as Annexure A &B)

That as per the seniority list as it stood on 31.12.2010 of in-service
graduate Sub Engineers the name of the appellant was at serial No.
2 as he acquired his B. Sc Civil Engineer Degree on 28.9.2006.

. That afler years of waiting the appellant when came in the upper

portions of the Seniority list and in the promotion zone, his name
was duly considered for promotion by the Departmental Promotion
Committec and recommended him for promotion, accordingly vide
notification No. SO (E) IRR /4-5/2011 Vo-II dated 13.12.2011 the
appellant was promoted to the post of Assistant Engineer BPS-17
on acting charge basis. On his promotion the Appellant was posted
as Assistant Director (Design) Office of the Chief Engineer
(South) Irrigation Department. (Copy of the notification dated
13.12.2011 1s attached as Annexure C)

That recently the respondents notified the Rules vide notification
No. SOE/ IRR/2-3-5-2010-11 dated 25.6.2012, curtailing the in-
service /pre-service graduate promotion quota total 15 % 12 % thus
seriously prejudicing and affecting the promotions rights of the
appellant. (Copies of the notification dated 25.6.2012 is attached as
Annexure )

. That the appellant prior to promulgation of these rules submitted

representation against the proposed rules, however it was not
considered while notifying the rules, similarly, the respondents
proposed to make regular promotion excluding the case of the



/
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appellant on. the¥"gréund that due“to curtailing the quota the
appellant will not be considered, while the case of the appellant is
also that the amended rules have no retrospective effect and that
his promotion can neither be withdrawn or rescinded.

That the appeliant also submitted his departmental appeal dated /
/2012 however it was not replied despite the lapse of 90 days.
(Copies of the departmental appeal is attached as annexure E)

That the above acts and omission of the respondents in not
allowing regular promotion and applying the amended rules to the
case ol the appellant, and processing the promotion cases depriving
the appellant of his due rights are illegal, unlawfu! in violation of
the rules, the appellant along with other affectees initially filed writ
petition No. 2440-P/2012 for restraining the respondents [rom
processing the promotion cases however vide judgment and order
dated 4.9.2014, the writ petition was sent to this Honourable
Tribunal for decision on merit, hence this appeal. (Copy of the
judgment and order dated 4.09.2014 is attached as Annexure )

GROUNDS OF APPEAL:

a.

b.

That the acts and omission of the respondents in excluding the
name of the appellant from the working paper for regular
promotion is illegal, in violation of law, without lawful authority
and against the rights of the appellant.

That the amendment introduced in the rules notified vide
notification  No. SOE/IRR/2-3-5-2010-11 dated 25.6.2012,
curtailing the in-service/pre-service graduate promotion quota total
from "15 % to 12 % have no applicability to the case of the
appellant and has got ho retrospective effect.

That the appellant was fit and eligible for promotion as per the
rules applicable at the relevant time, accordingly he was
considered form promotion committee vide notitication NO. SO
(E) IRR/4-5/2011 Vo-lI dated 13.12.2011 the appellant was
promoted to the post of Assistant Engineer BPS-17 however on
acting charge basis, thus the respondents have got no option now
except to process the case of the appellant for promotion and to
promote him w.e.f 13.12.2011 on regular basis, however, in the
instant case the department is not following the law and creating
complication and illegally alleging applicability of the amended
rules to the case of the appellant.

That vide notification dated 17.5.2012 the respondents department
has made direct appointment to the post of Assistant Engineer
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BPS-17 thus ripped the case of the appellant for regular promotion
however quite illegally this aspect has been ignored by the
department. (Copy of the nouﬁcatlon daled 17.5.2012 is attached
as annexure G).

That on his promotion vested rights have been created in favor of
the appellant and the same can neither be withdrawn nor rescinded
illegally.

That the appellant has not treated been in accordance with law and
he remained throughout deprived of his regular promotion due to
in action/ slackness of the respondents thus they are bound to
follow the law and to act in accordance with law.

. That the appellant is fit and eligible for the post of Assistant

Engineer BPS-17 similarly he is holding this post on acting charge
basis therefore failure on the part of the respondent to follow the
law and make regular promotion as per laid down criteria is
seriously affecting the rights of the appellant.

. That the appellant seeks the permission of this Honourable

Tribunal to rely on additional grounds at the hearing of this appeal.

It is, therefore, humbly prayed that on acceptance of this appeal
respondents may please be directed to act in accordance with
law and to allow regular promotion to the appellant & to place
his cases before the Departmental promotion committee for his
confirmation / regular promotion against the post of Assistant
Engineer BPS-17, similarly to declare the amendment
introduced in the recruitment rules vide Notlﬁcatlon No. SOE/
IRR/2-3-5-2010-11 dated 25.6.2012 are ll’ldpplltdl’)lc to the case

of the appellant.
Appcnarp
Through - ‘///)/

IJAZ ANWAR
Advocate Peshawar
SAJID AMIN
Advocate Peshawar

s iy



BEFORE THE KHYBER PAKHT UNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No. /2014 |

Engineer Musharaf -Shah: Assistant Engineer, (Acting Charge
Basis) Rehabilitation of Irrigation System of Khyber
Pakhtunkhwa Directorate Peshawar. '

(Appcellant)
VERSUS
Govt of Khyber Pakhtunkhwa through Chief Secretary Khyber
Pakhtunkhwa Peshawar and others. (Respondents)
AFFIDAVIT

I, Engineer Musharaf Shah Assistant Engineer,
(Acting Charge Basis) Rehabilitation of Irrigation
System - of Khyber Pakhtunkhwa Directorate
Peshawar, do hereby solemnly affirm and declare on
oath that the contents of the titled appeal as well as
application are true and correct to best of my
knowledge and believe and that nothing has been
kept back or concealed from this Honourable
Tribunal,

DEPONENT
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GOVERNMENT OF K/l'i YBER PAKHTUNKHWA
IRRIGATION DEPARTMENT

S &
NO.SO(E)IRR:/23-5/73

Dated Peshavzar the 17 February, 2011

NOTIFICATION | o | :

NO.SO(E)IRR:/23-5/73:  In pursuance of the provisions contained in sub rule (2)
of Rule-3 of the North-West Frontier Province Civil Servants (Appointment,
Promotion and Transfer) Rules, 1989 and in supersession of all previous rules and
nolifications, issued in this behalf, except Notification No.SO(E)IRR:/23-5/73 dated
20-12-2006, the Irrigation Department, in consultation with the Establishment
Department and the Finance Department hereby lays down, the method of
recruitment, qualification and other conditions specified in columns No. 3 to 5 of the

- Appendix (pages 1 to 5) to this Notification which shall be applicable to the posts -

in column No. 2 of the Appendix.

Secretary to Gb\'emment of the Khyber Pakhtunkhwa Province .
Irrigation Department.

. Endst: NO.SO(E)IRR:/23-5/73 _dai: 179 February. 2011

Copy is forwarded to the :- R R
All Administrative Secretaries to the Govt of Khyber Pakhtunkhwa,

1.
2. Secretary to Governor, Khyber Pakhtunkhwa. .
3. Principal Secretary to Chief Minister, Khyber Pakhtunkhwa, -
4. All Commissioners in Khyber Pakhtunkhwa.
5. Registrar Peshawer High Court Peshawar.
0. Accountant General, Khyber Pakhtunkhwa, Peshawar. .
7. Reqistrar Khyber Pakhtunkhwa Service Tribunal Peshawar. - oo
8. Additional Accountant General (PR) Sub-Office Peshawar.
g, Chief Engineer (:3&M}, lrigation Department, Peshawar.
10.  Chief Enginesr .Dev), Irrigation Department, Peshawar.
1. Director Generzl, Small Dams Organization Peshawar. :
2. Ali District Coordination Officers in Khyber Pakhtunkhwa,
13, Secretary, Putlic Service Commission, Peshawar,
14, All-Superintending Engineers in rrication Department.
15. . Canal Collector, Irrigation Department, Peshawar.
16. All Executive Zngineers in lrrigation Department. - =
7. PSto Chief Cecretary, Khyber Pakatunkhwa, Peshawar.
48 PSto Secretary, Irrigation Departnient, Peshawar. SRR
8. Manger Government Printing Press, Knyber Pakhtunkhwa Peshawar. He
3 is requested to supply 20) copgs.of the printed gazette for further
aistributions.. - : I
20.  Office ordei/Master File. Q‘ ,,
(MISAL ZHAX)

Section Officer (Establishment)

O S g R
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L APPENDIN
"&WL:"T:-:'--‘\_,??:"F!B:nenc:igfure of Post “Qualification for appointment Age Limit Method of recruitment T ) i
e 5 ) 3 y —es S — £ B
PARTI-ENGINEERING'STAEE - T ,

1. | Chief Engineer/ T . By sclection, on mrit from amzagst the Senior Superintending Engineers and Direclors vith al leasl
Direclor General seventeen years seivice in BP3-17 and above, possessing Degree in B.E/BSc Engineering (Civil) from
{BPS-20) arecognized University.

2. | Superinlending Engineer/Director - By promotion, on the basis ¢ seniorily-cum-filness, from amongst the Executive Engineers/Deputy
(BPS-19) Directors with &t 'easi Iwelve years service in BPS-17 and above.

3. 1 Cxacttive Engineerf Deputy - - By promotion, on the basis of ssniority cum fitness, from amongst the Sub Divisional Officers, Assistani
Direclor - Engineers and Assistant Directors possessing Degree in B.E/BSc Engineering (Civil or Mechanicat)
{(BPS-18) from a recognized Universily, with at least five years service as such, and have passed the Professional

. . - - - or Revenue Exeminalion undet the prescribed rules.

4. | Assistanl Engineer/Sub Divisional | BE/BSc Degree in Civil/Mechanical 2110 32 years a. Sixty five percent by initial recruitment.

Officer/ Assistant Director Engineering from a recognized ' b. ten peicent by prorotion, on the basis of seniority cum fitness, from amongst the Sub
(BPS-17) Universily - Engineer’s Who s Z:3uired during seivice degree in Civil or Mechanical Engineering from a
© Trecognize university. : '
C. five percenl by promation, on the basis of seniorily cum fitness, from amongs! the Sub
Engineer's who joined service as degree holders in CivillMechanical Engineering and

. d. tvienty percent by premotion, on the basis of  seniority-cuni-fitness from amongst the Sub
B Engineer’s, who hold 2 diploma of Civil, Mechanical, Electrical or Aulo Technology and have

* passed Departmental Grade A examination with ten years service as such. ‘ ‘
Nole: - Provided thal where candidate under Clause (b) & (c) above is not available for promotion, the

. L vacancy shall be filled ia by initial recruitment. o
5. | Sub Engineer Diploma of Associate 1810 30 years a.  Eighty percent by inilial racruitment; and , e
(BPS-11) Engineeringin © o b.  twenly percent by prowolion, on the basis of seniorily-cum-fitness, from amongst the Canal |
CivillMechanical/Auto/Electrical - - Inspeclors, Work Takers, Gauge Readers, Surveyors and other establishments having Diploma of
Technology from a recognized Associale Engineering i Civil, Mechanical, Electrical or Auto Technology from a recognized
| Inslitute. ST institute or Board of Tectical Education of Government wilh at least ten years sérvice, and have
' passed the deparlménta! Grade B and Grade A examination. T
v
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. 5. T Geologist : _Mﬁ‘daCe,o!@McEfzeEii?f;@%ﬁ%ﬁiy_eéﬁﬁ"_T’E}-’ﬁiiﬁ_‘e}_{ecrur!menlf T I
: ( el | (BR28:17) A— “Uriiversily vath 03 years experience '
inthe relevant field. J
i
PART-II-MINISTERIAL ESTABLISHMENT ) ST s - I
| 7 | Adminisirative Officer/ Budget and {‘ - By promotion, on'the bagis of seniority-cum-finess, from amongst the Superintendents of the ]
__|Accounls Officer {BPS-16) e _ | Deparlment having al leas! tiree yesrs service,
8 | Superintendent - By promotion, on the besis of seniority-cum-filness, from amongs! tha Assistants, Head Clerks ang
(BS-16) Senior Scale Stenographars with at least five years service as such.
' Nole 1: - For the purpose of promotion, ajoint seniorily list of Assistants and Senior
Scale Sienographers shall be maintained. If the date of appointment of both
the officials is the seme, then Assistan! shall rank senior, ‘
lHole 2. Promotion to the pos! of Superintendents in Regional Office cadre shall be considzred
from amongst the Assistants, Head Clerks and Senior Scale Stenographers of
Regional Office cadre end that of Circle Office Cadre from the Assistants, Hzad
_ : o e r . Clerks and Senior Scale Stenographers of Circle Office Cadre. :
9. [ Senior Scale Stenographer a. Bachelor's Degree/ B.Com from 2 | 1816 30 years a Forty percent by initiat recruitment, ang ' ' T
(BPS-15) L recognized University; and ' , : S S
- b. Aspeed of 100 words per minute b.sixly percent by promotion, on the basis of seniorit -cum-filness, . from amongst the Junior Szale
in short hand in English and 40 Stenographers wilh al least three years service as such. - '
words per minute in English ‘ '
_ A typing. ' '
10 [ Assistants/Head Clerk Second Class Bachelor's Degree wilh | 18 {0 30 years In Regional Office Cadre
(BPS-14) . Economics/ Statistics as one of the o a. Twenty five percent by initial recruitment; and” j .
: subject or B.Com, from a recognized - b. sevenly five percent by promotion, on the basis of the seniority cum fitness, from amongsi
University. - o Accounts Clerks and Senior Clerks in Regional Office Cadre with al least 5 years service as
- - such. - N o S
In Circle Office Cadre - : . - " .
L + By promotion, on the basis of seniority cum fitness, from among the Accounts Clerks ead

L Amr VRDLE LTyt 2

Senior Clerks with at least 5 years service as such, in the Circle where the vacancies oceurs,

.f)agc.?_ of §
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(BPS-12)

Avsotits Clark
Senior Clerk
(BP_S-Q)

13

Junior Clerk
(BPS-7)

Py

ray
cpra el

(). Interiniedizte or D.Com From s
recognized Board; and

c. Aspeed of 50 words per minute in
Short hand in English and 35
words per rrinute in English typirg
with computer knowledge of
Microsoft Words and Excel,

1810 years

() Secondary School Cerfificats from
arecognized Board: and

(b} Aspeed of 20 words per minule

- inEnglish typing.

PART-Il COMPUTER ESTABLISHMENT

14

(BPS-14)

| By nifial Recruimeni

By promotion, on the basis of seniority cum fitness, from among the Junior Clerks vith alieast 5 years
service in lhe respoctive fegional or Circle cadre as such;

Note.

1810 30 years

|

Dala Processing Supervisor

%

N\

X

.| Bachelor's Degree from 2 recognizec

University with 03 years Diploma in

- | Computer Science, from recognize.
T olienc

1810 30 years

(@)

(b)

Note

* Thirty three percent by promotion; from amongst the Daftaries, Record Lifters, Naib Qasids,

Promolion to the post of Accounts Clerk or Senior dlerk in Regional Office cadre shall be
considered frem amongst the Junior Clerks of Regional Office Cadre znd tha! of Circle
Cadre from amongst the Junior Clerks of Circle Office Cadre).

Fice

Sixty Seven percent by initial recruitment; and

Chowkidars and other equivalent posis who have Secondary School Certificate 'z'a_no'_: '
aie under 45 years of age and have at least two years service as such in the respective
Regional and Circle Office Cadre '

For the purpose of promotion, there shall be maintained 2 joint seniority list of |.
Daftaries, Record Lifters, Naib Qasids, Chowkidars with reference fothe date ™~ of
regular appointment to the post or that of acquiring the Secondary -school cerlificale -
which ever is later, provided that if two dales are the same, the person older in age or

having ionger service, whichever is more beneficial to-him, shall rank senior.

-

{a. - Twenly five percent by initial recruitment; and

().

Seventy five parcent by promotion, on the -basis of seniofity cum fitngss, from amongst the

-t
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" Datz Fni iy Opcrs ors ang Key Punch Operalore with five yz=s service as such.

T institule
15 | Dela Entry Operalor/Key Punch Intermediaie with on y=ar Diploma in | 1810 30 year'swm h ‘By initial recruifment.
Operator (BP8-1 2). compuler science from a recognize
"W, institute wilh speed of 10000 key
c""l‘*‘"‘ depiession per hour .« B e e
IV REVENUE ESTABLISHMENT o . : ‘ _
'Pjim(;;{,n: Collector By promotion, on e basis of senicrity cum fitness, from amongst the Deputy Colleclors and Assistant
i !BE’S-18) Land Reclamation Officer;; with five years service as Sucti. _ . _ ]
W7 bﬂputy Collector / Assistant Land o By promation, on the basis of seniority-cum-filness, from-amongs! Zilladars with afleast five years
Reclamalion officer seivine ag such. .
(BPS-17) , _ : e
18 | Zilladar Bachelor's degree or equivalent 2110 0 years {a) . Seventy percent by iniiiai iccruitment; and
Ps-14; qualification from a recognized _ . o
. ’ tJniversily. ’ (b) thirty percent by promolion, on the basis of sentorq’-cum-ﬁtne.':.; from amongst the Heac{
Vernaculer Clerks with six years experience.and. Vernacular Cisrk/Revenue Inspector with ten
years service and having passed Secondary School Certifice:s Examination from recognized
- Board. s
Note: Promolion of Head “/zinacular Clerks (BPS-7) to the post of Zillz3ar {BPS-14) shall be considered
: N only in the circle wheie no p5él of Head Vernacular Clerk {BPS-10) e»xist
19 | Revenue Inspeclor Intermediate or equivalent 1810 30 years By initiel recruitment. ' - :
(BPS-10) _ qualification from a reoognszed ' ’
Yoo Board.
20 | Head Vernacular Clerk - By promotion, on the basis of seniorily-cum-filness, from amongsl the Vernacular clerks in the circle
(BPS-10) : where the vacancies occur.
21 | Vernacular Clerk Seoondary School Corhftcaie from a - By promotion, on the basis of seniorily-cum-fitness, 1r0m amongsl the Patwaris having five years service
{BPS-7) recognized Board. ) as such in the Circle where the vacancies oceut.
22 | Patwari Secondary School Cerlificate froma | 181to35years By lnltlai recruitment. -
{BPS-5) recognized Board with one year - : :
Patwar training in Irrigation
Department and have passed
Irrigation Patwar Exemination. ’ :
PART-V DRAWING ESTABLISHMENT T .
423 | Chief Draftsman - - By promotion, on the basis of seniority-cum-fi tness from zmongst the Circle Head Draftsman’ with three
11 (BRS-17) years service as such.
I \ r\

WO, e b id et ee e
s
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wisicnal Hoad Drafisman vty ™ |

Jraflsman, who have passed the
Fiead Drafizman with three years service as

%___'——_..ﬁ.___._-_'___.

sum-filness, from amongs! the
a recognized

cum-fitngss, from amongst the

\i A
¢ - ———
7 N - - ____..‘h_ e o -
— T e TTTT e n
o T L L T Tt T T T T T T T T T T o ; »
: gt DA Cicle Head DS s — — : | By promotion, on g b of senioniy-cum-itness, from zmongst the -,
o~ TiePs-i6) R three yoars seivice us sych, :
25 | Dwvisional i-izad Drafisman . - By promolion, on e bags of seniciity-cum-fitness, from amongst the
(BPS-13) prescribed deperiinznic examination for appcintment as
i such.
. ’g"t"&" i -
~ SR — = S T o™ T
26 | Dralisman j>oteg (a). Seoondary Schocl Certificale 18 10 30 years. a.  Fifty percent by initial recruittient;
(BPS-10) from a recognized Boz:d; and “o .
- - . - b, twenly five percant by promcdon, on the basis of seniority-
(b). Two years Certificate course in Tracers having Cartificate of Civit Drafisman course of two ysars duration from
Civil Draflsmansh?p from a Boerd of Technical Education wi th three years service as such; and
recognized insfitute/Board of . . Co .
Technical Education, . wenly five percent by promotion, on the basis of seniority- _ .
- - Tracers who hayn qualified te prescribed Departmental Examination of Draftsman and having
three years service as such.
Note: - If no suiizhle candidals i aveilable for promoticn against trz quola at (b} then the vacancy
o . shall b filied-in by the wey zs prescribed at () and Vice Versa,
Y A e P A ivdliid J =1 -
: 27 | Tracer (a) Secondary Schoo! Ceriiinala 18to 30 years By Inilial Recruitmant. .
i {BPs A from recognized Eoard; and
P - { (b} Tracer Course of &t least six N
; months duration from a
. I i iluie
. . 9cogr)|zed lnsh!u_.z, or Board of _
: —___Technical Educaticn, :
S g r
RN ) .
' £
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IREGCATION DEPARTMENT KHYBER PAKA ',:‘_ KHWA e ] S
Final Seniority List of in Service Graduate Sub En igine eer s Irrigation Department Khyber Pakltunkhwa a: siood on 31/12/2010. /L ; ;
: ' ' 5.
. |
S# Name of Sub Engineer with Date of Domicile Date of I*' | Regulur Appeintment/Promotion Prf'scnt Remarks .
' Academic Qualification Birth ' entry into Date 1BPS Method of *"I.’I""“tme"t {-
. ‘ Govt: Recruitment e .
Service — - : - S I ¢
Mr. Fazle Mula S10 Ghulam Yahya | 20-01.1969 | Malakand | 19-01-1995 | 03:06:300¢ 1 By Sub Engineer | Acquired BSe Civil -
BSc Civil Engineering from Sdratov, | Agency ' ' promotion ' * | Engineering on 22-06-200! i
Stae Tech: Umursn) Russia ' ' — — - e l
Mr. Mushral Shah S/0 Yousaf Shah | 04-08-1982 | Mohmand | 29-11-2006 |  29-11-2606 1 By initial | Sub Engineer | Acquired BSe Civil o
1.BSc Civil Engineering from Agency recruitment ‘V'E._nygm.ee'rmg_qq2§-Q$;ZQQ?.l“
University oanumcennn & - o ' : o 3
l‘c"hnolo") Pesha\\ar
"' ] /" A
Yy //’/ ;
RUPERJNTENDING ENGINEER :
Vs ‘Head Qu ner) i
' ’ 21 4 N
\‘0 4 ? /IB/A./J E(lu) .- Dated Peshawar the” "/03/2011. / <1/
— b
L .Copy_ io_ the above is forwarded to “(he': - . . & /
1. Seceretary 15 Gove: of m:yber Pakhtunkhwa, Ircigation Department Pesh'mal
2. Chief Enf'meer (Dev:), Irrigation Department Peshawar. v S
3 Director General Small Dams Organization Pesha\\ar ' L
‘4.‘ Pro_;ect Director, Beza1 Imoatnon Pro;ect Mardan . _ i
. 5. .. - Official Concerned. . - o a
SC. AEN pakel (g Doy pseot L e R
e e e e e SUPERINTENDING ENGINEER

Sy
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I *ij;l v l' GOVERNMENT OF KITYBER "A KH FUNKUWA
' i LA | uuuc,mwN DEPARY ME INT

x Dated'PeshaWar 13" Deg, 2011 '
NOTIFICA r*ow S | -

QL SOUE)IRR: 4-512

m Nol- H (omoquc,u \:})Or] lho rcu):nmonc!ohons of the

Deparimento P;omohon \,omnnif Cthe Compofcn’r Aufhomy :s plcosc,d

appoinl the fo!lowuzo Qub Engmeors to 1ho

o
posfs of Assnsfon’r Englneers / Sub

Divisional Officers (BS ]/) Ol 1mgc:1lon Depa r:rhen’r on- cchng chcrge bOSlS with
immediaie ef fech- .- ' CniEn

)

1. © ML i uI ummao VQO[q

D Mr. Muhammad Parwish o T

i M Faric Gui L -
i - Mo Abdur f\cmrm

‘€1 v, Mr. Shabaz Khan . & :
vi. Mr. Muhammad Akhfar Jan

i vil, Mr. Inayatullah Jor; C .
iii, Mr. Fatihullah. v

X M Riag Muhommod !

Mr Wagar Shah”

A, M MUsh c:.ro;.Snc:n- - - ‘L S
P - B A — . . ERRAES IR
il Mr. Fazi Subhan , . .

Mr,

Shoukat Lodsuul.

| ®i MrRoohul Amin . i L C o

N Mr. Saeedullah
i, Mr, Bakhliar F ;
I VT Fard Ukah & |
CALME ASIH Khair ¢ |

2 : r'u,.r pgl anion r<ung chcuge bosrv

Upan as A;slctom
L)v»wonal ’)fncc'f {ES- I/) ...1@ compefent uumouiy lo _‘.f hu {

}J\/J!!"]UJ l)f

s

Engineers / Sup

DiCs ol i order t m: z:,‘n,fus '/ the - foflowrr:g f; o:s of lmgohm"

Bepartme 2ol el Hles [.)Ut)i.k.. .;."":op:'.i‘.Sl. -

.

I8} uII.““IC‘(U(,J} > :‘1 f \,1

[Br wome of Officer G TRem .’ B S , f‘om'-c.“' ths o0 ]
?‘::|\;“ e “’ L w'______ — ‘ et _.." BN ...:.;_-..__‘~ il
i : hers :v-iu:*..:;mfj\.oc.' !~ e Enu""*cr. ! Sub [ ‘J‘/l el ' k‘Palewng Mr. Auour i
Sl tadia Frigeition Sub fC‘.’m ; ! ’unm.,uDO ‘rrfgo*for* !
. L P ivision, - Flyeise: !m v ek Division; .- !
! . kohistan ‘f/‘l‘r Ty ,.mmn ' !, oOhotaoad from: !
X 8 : 5 | I additienal ¢l icrge 2 Of I |
: ! N e Lizesh, [
L whemrned O Suh R HNgey, ;'ou-v '\‘l::' l Vic eot\: No 19 e
,E ; { it -""‘h‘ L ml.’ul‘l jale :3 T , ",- " !
N | B : nr:gux rm ub 3 [
3 R EGNT ; A S ]no omru“ wiil c.égl:ill:i-}@ [
I - Dingineor, ! “30e o nerfarm 1 he duties of
: J.‘i LGV PxJ(’r /“ -1, FLM: D
f ;,.! ashiow: i k,.(.u_n\,li';j -
; v i
: [ S ‘.1]\,11.\‘__* : '
|
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M Munommod

Mr. MUsharaf

L ir, /\bdur f\ohlm N

-

e e L

Q—{JIS'-Drvmoncﬂ
Ofﬁccr {Ors),

frr: Sub Divn:

()mccr Irr: Sub
Divn::

Sub Dlwssonol

'ﬁ%'é"bfficer will comi'ﬁﬁ"e |
to perform his duties
against his exnshng

. SHoba Ko

‘| Divn: Peshowor

Abboftabar (_\_l;bdﬂobod posting.

Sub Dwnsnoncl Sub Divisional . The officer will continue
Officel; (OPS), Officer, Flood to perform his duties
Flood Sub Divn: | Sub Divn: No. 2, | against his existing

No. 2, Flood Flood Divn; posting. ..

Peshdwar

‘Akhiar Jan

Mr. Inayatuliah

Jony

I 'SUb Divisional

Officer {OPS),
Mech :Jrri: Sub
Divn: ﬁ) I; Khan

Sub Di&fi'sith!
Clficer, Mech: .
Irri: Sub Divn::

Sub Efgineér,
Tube Well Iij:.
Divn: Reshawar

.{ o perform his duties

-The officerwill continue-

cgoms’r his exnshng
|posting.

Sub Divisional

Sub Qivng

Olflicér, Mech: Irr:

Relieving SDO Workshop”
Sub Divn: Peshawar from
loohnq after-cdulies of

i ) { ) Mardan he post.
Mr. Fatihuliah Sub Divisional - | Sub Divisional | | The officer-will continue
Officer (OPS), Officer, " - to perform nis duties
' “Hydrology lrri: Hydrology trri: | against his ex:shng
- Sub DIVI‘] ; Sub Divn: Bannu | pos’nng
e | Banny d i "
M, Riaz | Sub Et’ﬁgmeor Assis ’ronf T Agcunsf The vocont posl
Muhammad Worsczk Canal Duec’ror Office g :
Irriz Dinin: i of iha, P.D, ‘

r’eshowor

Rei .obihtonon of,
_ir: System, Pesh:

I, quor Shoh

Sub Ehgineer,
Flood! &
Drunege Dlvn:
Peshdwor )

Ass:sfom‘
Dlrecfor Off“ce
of the.P. D,

: !\ehqu*cmon of
rr: System, Pesh,

Shah - o

Mr. Fazli Subhanﬂ

o Sub Engmeo

Mkd: lrri Day
lv\}\d‘ Y/’

Omcer [OE’\)
Tube Weil ir:
Sub van Paobi

: Relievin'gMiss Tabinda -
| Nosheen, AD (Rehab:)
from lookmg after,
chorge of fho posr

Assistant Director
(Design), Office
v of 1he Chief .
anmeer {Som‘h)
trigation .

1.Department,

'vlc\. ofSr NG 22

Sub Dlvzsaonoi
Olhcer FUL,O

Pabbi

Mr. Roohul Amin

Sub DMSIonoI
Ofucer{OPo}
Irri: SUb Divr.:

Sub Divisional
Officer, Ini: Sub
Divn: Gohon

Well rrr Sub D:vn '

The officar will conhnuc
lo perform his duties
against hiS eAtsfmg
_posling. - -
The officer will continue

| fo perform his duties

......

against his exlshng

N Sacedulian

o= -

e .Gohali, Swabi- | Swabi posting.:” . :
Mr. Shoukat.| Assistant . Assistant- The officer will c,onhnuc P
Badshah ' Director (OPS), | Girector, Bazai I to perform his duties o

Bo/ovlrr PrOJC‘CI l"erefcr-Mqrdon against h|s c,«shnc S
Mardén | L | pOSting.i

‘Bonnu o

Suty Er:gmm r
rri;. Quo Dlvn
Civil Conol

SO ih or

M, Foricd Ultah

Sub Divisional
Officer {OPS),

vt b L
Swet e

Dwmor oi
"‘)f lC\“r f‘")l’o‘

i n
.,_4111 J\}lb! i

U ‘) D!/nf.

e | o

—fsi‘}'i'f‘fDivisionci .
Officer, Irri: Sub
i Divn:EShcnglo

B oadn‘lonqi chorg° of the |
| post.

Relieving SDO Im Suby
Divn: Swat from .

wh Divisional

Ofiicer, Swat !rri:
s 5 Dive: Swt

Sub Divisiona
Sifcer, Jani Khe
ini: SWb Divn:

: Sy

. posiing.

The offacer will u.onhnu«, -

to-perform I dutias
against his GAisinG

Lno 'Jmcel vwll o.mm,zr
e perfer mhis duties

’ Gga r"r}‘r: sl ing -

nos "nr'
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18 | Mr, Asif Khan

1 Sub Eiivisionol vl

Officer (OPs), -
Shahbz Ghai
Irriz. SUb Divn:
swabi

Ghari Irri: Sub |
Divn:Swabi - -

9T Mr. Faiz urs

Rehman

vt ————

Officer, Irri; Sukr
Divn:Chitra

SubBivisional |

| The officer will continue

fo perform his'duﬁe’s‘
‘against his existing
posting.i

'_Assis;’ront Director
(Design), Office
| of tHe Chief .

Aéoipﬁf the vacani post. |-

Mr. Muham

mad
!drees

AssttiDirector
[Rehabilitation),

I | Mr. Wasim !Wolik

| Sub Divisional

1 Officr,

Hydrology.
AbbSabad

¥
o
.

Engineer (Soufh)

Assistant ,
Engineer (leave
reserve). Office of
ihe Chief -
_gggilneer (South).

The officer will confinue
to perform his duties as
Assistant Director-v, .
FDRD . =

Assistant
Engineer (leave™
reserve) "t

attached with-

Dy: Director (Pig)
O/O Chief .
Lngineer (North).

Mr. Hazrat
Hassan

Assistant

FDRD. - .

The officer will continue |-
fo perform his duties s’
Dy: Project Director-l,

Director .
(Desi_‘gn), Office

of the :Chief SubiDivn: Pesh
Engineer - S, S
(South),; i

| Inigation
Department. .

Subi  Divisional
Officer, o
Hydrology rri:

‘Against the vacant post,

SRR e ity

SECRETARY

I
K}
X
»
"
“.
H

No. & date os5obbvé:

FARA
he

Copy of the qb'b;v‘e is fon?f'/c:rde,d to:

.

]
2
3.
4
5

The Acéounfcn

The Chief Engin
The Director Ge
The Director Ge

The
The
- All Superinter

The Chief Erigin,

Project Director Baiza Iigay;
Project Directar, Rehobﬂifdﬁon:

i Génerél{Kh
eerf(South), Iriga

seri{North), imigatich Dep sshaw |
nemal, Small Dams Organization, Peshawar, = - o
ages Restorczﬁon,‘,Khybe‘r Pakhtunkhwa, -

nercl, Flood Dam

yber qun Tunk

TOIGOVT: OF Kiyp
IRRIGATION DEPA
; S ’

¢

fidnfDéporfme:nT. P

ER PAKHTUNKHWA
RIMENT

hwa, Peshawar,

eshawar.

drtment, Peshawar,: -

All the Districis Accounts Officer) in;
The Manager, Govt. Stationery & ,
PS to Ministe: for irigation Khyber Pakhtunkhwa, p ,
PS 1o Chief Sscretqry; Khvber Pakhtunkhwa, R
PS 1o Secreicry, Establishment g, Admiristration Departrment,
PS to Secrc—;tmry, Irrigation Depcrz‘:‘:‘tem‘, Peshawar, -
Officer comsemed: ‘ o
Personci Eife: ‘

Masier Fie.,

A |
P L g ,
¢ (M.SAT HAN)Z“

Seciion Officef (Establishaptl
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o ”'*;J}i \j, T SE GOVERNMENT OF KITY BER PAYT IUNKHWA
N T IRRIGATION DEPARTMENT
T e
. | _ Dated Peéﬁaﬁvé%’ 25" June, é012
| lili\l()‘."lFtCATlO[\'
pr0visiohs comoined in sub-rule (2)

I

'slrunsi‘cr} Ruies, 1989, the

'! talishmaent De

lu.‘|)ru.r‘nmﬂ s Nofific ation No. SOl

|
'i\LQ“. SOE/IRRI/23-5/2010-11In pursuance of ihe

|<> ule-3 0

{ inc Knhyber Pakhtunkhwa, Civil Se

rvants (Appo intment, Promohon and

Imgo’nun Depdrm en‘f in consul’rohun w.d the

portrr ent and the Finance Depor’rmen’f heroby dlrects that in this

E)irr:/23- 5/73 dated V7. 02 2011, the following

Ccamenamaoents shall be made namely: -

he Appendix, ‘
Ageins! Serial NQ. 4 in commn No. 5, for

AMENDMENTS .5 o

the eXiShﬂg onlnes m clouse (b, (c)

PR

and 1G], the lollowing sholl oe respectively subsmured nomely . 5:1

")

on ’rho bcs;s of semomy—cum mness from

Cri .ongst the Sub Eny neers, naving oegreu in. Civil Engmeenng Of. Mechomcoi
Engineering from @ recogm?ed L,ruversﬁy cnd naove™ passed: deportmento'

grade B&A exam n(mon with-five yecr Scmce os suc|

elve perceni. oy promonon

Note- For he ouq:ose of Clause (b}. c Jomtf‘semorn‘y l1st of ’fhe Sub Lnglneers
having Degree. i1 C:vn Englneerln{;:u’ Mocnomccl anineermg shall be
mainiained and: thcr seniority is- 10 ¢ rockoned from-theidaie of their st
(npummmen! o8 SUO Engmc,ef ‘ SRR :'

~

eight percbn* by promohon on
amongst the .Sub. Engineers, having! egre‘e in B. ’Icch (Hons) and have

passed dopt.rtmomol Grade B and A cxomanoﬁon w:th fIVO yc,ors servace Qs
L ol

such; and’ BRI T . '
R T '~'.;.,'.

I
i
L
| [ . o ‘,'

Nolc - For the puroose of clause (c). momy l:sT of Sub E:ngmoers having
Degree in B. Teck (Hons) shall be "l""‘IOin@d and their - seniority is fo be

reckoned from rhe dcre of it eir 1* apeC: fw:mem as Sub Enqmeer

. ,‘.‘s‘

jifteen rerf‘er*‘r t:\ promohon on ine: 005|s of senlorl’ry—cum -fitness, from

emongsi the Sub Enginesrs, -vho hold a Dipiems of Ass\,,.cfc Engineering i

Civil, Mechanical, Electric ~al o Aulo | .;\,hno.ogy ‘and ' have passed
departmental Qroor‘ B and A r‘*xomlnohon vt nve yoors servuce as such.
. ,. : -Z v 1 L ' o E K : 1, s

Nole or ihe puupofc of ¢'auvse {d), a so:n(:r- ¥ IM of Sub Emgmoc (s hovlng

Diploma of Associaie Engineering. i Cnvn‘;\/-r c,homc‘ol Elecirical or /\uio

lechnology shcll be maintaned and .nclr semor 1\/ |s lo'bc r ckoncd from hc,
date of their 19 oppom’rmer, as Sub i—ngmec,ri" SR SRS

Note- The ¢t Jota of ‘clause b)), (c! onc {d) obove respcchvely sho!i be f]lled

in by initial re-sruitment, if no suitcdle Sub rncmoc" < ovcnoble for promonon

against serict No. 5, in column Ne. 5 for the (w1s!r Y r»lrios m Cl(:lucc (O) e

iollowing shall Bz subshiiuied, NaMeiy:

Cont/P2

lr;l. '30515 of sentorny-cum ﬁiness from



s = -

Ed

Lt

liiicon percent by promotion, on the basis of seniority- cum»ﬁiness from
amongs! the Cancl lns,pecrorc wors Takers, Gauge Readers, Surveyors,
having Diploma of Associate Engincering in Civil, Mechanical, Electrical or
Auto lechnolagy from @ recognized Board of Technical tducation. having
nassed the departmental Grede -8 anc C;rode A oxommohon W|Th at-least
seven years service as such; and

five p(" sent by promotion, en the basis of seniority-cum-fiiness, from amongst
ne Canal Inspectors, Work Takers. Work  Munshi, Surveyors, and work
w;;oumc ndent, having passaed ihe deparmaoental Crade 8 examination with
S ot 1on years service as suaty '

i1 Against serial No. 7, in column No. 5, for The"words “three years” the word< “one
vear” shall be subsitivicd: :

v against serial No. 9. in column Ne. 3. for the exisiing entry the following snall.oe
I subsiiluicd, namely: ‘ ‘

Racholor Degree or equivaien guelificafion from & recognized University:

\) ‘\

minule in English iyping; and

aoainst sarial No. 13, in column No. 5, in cleuse {b), Ihe words and figures “and
cre undor 45 years of age” shall e deleted. '

Secreiary o Govt. of Knyber Pakhtunkhwa-
rricgstion Dapartn mnl

ashiNe. & Dale Qs.above
Copy of the above is forwarded to the:-

L AlAL Agminisirative Secretaries 1o Govi. of (\i“:'-,fi:Jer Pakniunkhwa.

2 -Sr.:'c-'::'ik,'\,/ to Geveinor, Khyber Pakniunkrna~a. -

P o
N SrveNe
D L2

HOAGEH

1t Scerelary, Chief Minister, Knyoes ?.:::-.hiunkhwo.

mm.om' General, Knyber Pakniunkrvec.

ional Accountant General (PR, Suk Ciiice), Peshawar,

& Al Commissioners in Knyber Pakhtunkhw:e

SlAlHeads of Irigation Department, M\ybw Pakhlunkhwa,

a LAl Disticl Coordination Officers / . As in Kivvbear Pakhiunkhwa.
s ARcaisirar, Peshawar High Courl, Peshaw.:

OliSeciretary, Board of Revenue, Khyber Pc\.,.: nkhwa.

iill coisirar, Khyber Pakhtunkhwa Service Triounal, ‘Peshawar.

Y
AL

l‘)b T

&

o [
S O S

~

='.'.f,‘\ crosary, :\ruybchf:khtunknworuo.lc ervice Commission, Pcsnowor
Al woorm.cndmg Engineers in lrigation Depariment.

\ geculive Engineers in Irrigation Depariment.
qermsmr for irrigation, Khyber Pekniunkihwa.

23810 Chie ISocrcTory hyoerpcmrunmwo

’5 i Secrelary o Govi. of Khyber PokniUnkhwe, rrigation Depor’rmen’r
2l manager Govi. Priniing Press, Knvber Pakhivnkhwa, Peshawar. He s
recuesied 1o supply 200 copics of the printed gazetfte, for further
zilue r\L ||\)r18 : ) . .

A pAacsion He, o ‘, ’ . /

[ MISALKAAK )
SECTION OFF'CER (FSI T )

aosnaed of 80 words p v minuie in short hand in @ nglish and 40 words per -

e .,—-._._...-.A;g
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1. The Secretary

Government of Khyber Pakhutunkhwa
lrngaflch Department Peshawar

2. The Addltlonal Secretary :
Government of Khyber Pakhutunkhwa,
~ lrrigation Department Peshawar
i
3. The Section Ofﬁcer (Estabhshment)
Government of Khyber Pakhutunkhwa

Through .F‘roper_Channel

Subject:-  Appeal Against the Im 5!0mcntatron of Amended Servnce Rules
2012 Under References Below for the Promotlon of Sub Engineers ,
to_the  Post . .of- Assistant Fn ineer in Irriqgation De artment

Government of Khyber Pakhutunkhwa Peshawar - = -
Reference:- Notification No: SOE/IRRI/23-5/2010-11 dated: 25 June 2012

Y WK!PS’— L] 7-g |>-°1’2-lo3oa‘io

Dear Sll’

tis submltted that- appo:ntment to the post of Sub Eng:neer BPS Min
Irrigation Department iS being made through Khyber Pakhtunkhwa Publlc Servrce
Commxsswn from amongst the Diploma Holders/Degree Holders l possessmg
Diploma of Assocnate Englneenng in Civil Technology also appear.ed‘ m Khyber
'Pakhlunkhwa Publrf‘ Servnce Commnssnon for recrultment as Sub- Engmeer BPS-11
and succeeded to ouallfy the same and as such Jomed lrngatlon Department Then |

acquired the degree’ in civil Engineering frem -the Unm.rsrty of Englncenng &
Technology Peshawar 2009 dunng Service.

2. [t is submitted that al .thr> time of my acuuunng the Engmeenng Degree the
rules issued vide notification No: S OEIARY L Yy -5 l"v dated: 37 ~'>_-3 i (Copy
enclosed) was operative under which the recn utment for the post of Assrstant
Engineer BPS-17 in lrrlgatlon department was maoe as under

i) 65% by / initial recruitment. o ‘

i) 0% by Pron*otncn from in service grad: Jate Sub Englneer ,

i) 10% by Dromo'uon from pre-service gra. *luate Sub Engmeer S

Iv) 15% by Promotlon frern Diploma Holaer Sub Engrneer
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3. At the passage of time, the very service rules were amended wde not:ﬂcatlon

No: SO(E)IRR; 122-5/73 dated 17/02/2011 (Copy’ attached) and the method of -
recruitment for the post of Assistant Engineer BPS 17 was re- flxed as under -

a) 65% by initial recruitment,

b) 10% by Promotion from in service graduate Sub Engmeer

“¢) 05% by Promotion from pre-service graduate Sub Engineer
d) 20% by Promotlon from Diploma Holder Sub Engineer

4, in pur,uance of the above and keeping in view the seniority posmon of the’

promotion of in- servncelpre-servrce graduate as wel! as Daploma Hoider 'Sub

Engineers, were made vide notification No SO(E)/IRR/4 5/20‘11 Vo[ i

dated: 13/12/2011 (Copies encfosed) in the department. | was also promoted as'
As srstant Englneer BPS- 17 on acting charge base: - ' '~ - ’ '

5, Now the very- luloe have again been modllecd under vide notlﬁcatton under

rorer(.n(,e and the recrultment /promotion cri

teria has been drsturbed senously as. .
under: ! S

65% by initial recruitrnent.

12% by Promotion from in service: / pre-service graduate Sub Englneer

Sub Engineer L
1"% by Promotrorv from Dtploma Iolder Sub Engmeer

08% by Promotion from B-Tech(Hons)

o o.o o

Besides passing of departmr;nta! grade B&A ¢

“amlnattons as. we!l as nyatron of
seniority on the basis of dat2

of appointment 1 degroe holdors havc alao been
determined which °eems u‘uustrﬂed as under

1) Passnng of above e ‘amination are nat moant for the degree hoIdors as

these are not at’ par Or superior than ihe regrsted Engmeenng course '

i) Frxatlon of senror'iy is to be consruered on the basis

of acqumng
Englneer.r\g Degree '

1) Service rules of C&W/PHE being ‘work"s.‘department are 'atso needs to.
be followed. ‘ B

IV) Course/Cfasses as well as duration of BS

3¢ Engineering/B.Tech (Hons) |
. are also to be consldered - R



from degree holders the in service/pre-service graduate have been merged each -

G The position explained above indicales that besides snaching of 3% quota

together due to which my semonty/ promotion will be badly suﬁered .‘

It is humbly. prayed & requested that 10% reserve ‘.quota‘ for in service

graduate méy kindly be restored and amendment so made .m'ay' be st'ru'ck down.

Copy in advance forwarded to:

Government of Khyber Pakhutunkhwa
lrngataon Department Peshawar

| @ 1. The Secretary

2. The Additional Secretary

Government of Khyber Pakhutunkhwa
Irrigation Department Peshawar

3T he Section Officer (Establlshment)

Government of Khyber Pakhutunkhwa

| Yours Obediently, .

Engr Mus araf Shah
Assistant Engmeer
(Acting Chargc Base)
Rehablhtatlon ' of
Irrigation ~ System  in
Khyber Pakhtunkhwa

- Directorate Peshawar -

Engr. Musharaf Shah -

"Assistant Engineer .

(Acting Charge Base)
Rehabilitation’ of

Irrigation  System in -

Khyber Pakhtunkhwa

- Directorate Peshawar -

7 .



Engineer Musharaf Shah Assistant Engineer, (Acting Charge
Basis) Rehabilitation -of Irrigation  System of Khyber
Pakhtunkhwa Directorate Peshawar.

(Petitioner)
VERSUS

/,7// Pl T /ﬁ/

o 4 htGovt of Khyber Pakhtunkhwa through Chief Secretary Khyber
z / i Y Pakhtunkhwa Peshawar.

Dol %) 2. Secretary to Govt of Khyber Pakhtunkhwa Irri 1gation Department
G A #,ﬂ/ Peshawar
FAA /T Chief Engineer  (South) Irrigation  Department  Khyber
Y 2 S S / akhtunkhwa Peshawar.
/ . N /) L //} By | ' . (Respondents)
M&’Z Al %4 /{ﬁ/
Writ Petition under Article 199 of the Constitution
% /'}/ < (“/ )S)y/ ¢ v ¢ of the lislamic Republic of Pakistan 1973
Flooat 4 i o

4/l a/c Braver in Writ Petition:
s s¥ /K& //ft/

//‘,

On acceptance of this Writ petition an
- ‘//l’“’/é/( ‘{/f%) appropriate Writ may please be issued directing

.—/ -

[]l(, res onduub toacti m accor (Lmu, with Iaw and
/“/?’/; ﬁw/[/é’/ /{ P PN
Y

to allow reﬂfulfu promotion fo the Petitioner & to

( /./;U) U phce his cases before the Departmentql
; W VT ,.«_( romotion committee for his confirmation /
/i' /. Megular promotion against the post of Assistant

%/ {?W g 2/%1 Engineer BPS-17, /sxmllarly to declare the
L / endment introddced in the recr mtment rules
Cécr %‘U @wNotma sation. No. 'SOE/ IRR/2-3- 5—2010 11
/{»/a(z’ ¢ 2t ;{?'L déited 25.6.2012 are inapplicable to the case of the
P ey 2873 petitioner and have no retrospective effect,
/ similarly the respondents are legally neot

. competent to process the p‘;omotlon cases on such

I EREROI RN ¢ rules to the detriment %f the rights of the

? i} .. . Dpetitioner or any other remedy deemed proper
Prap ‘l"m o m‘ly also be allowed ..




Temporary injunction restraining the respondents not to. process
. cases of promotion to the post of Assistant Engineer (BPS-17)
i under the amended rules till the decision of this writ petition.

Respectfully Submitted:

\ 1. That the petitioner ic serving in the Irrigation Department and was
appointed as Sub- Engineer holding the prescribed qualification of
diploma in Associate Engineering after qualifying the Public

Service Commission on 29.11.2006.

2. That the diploma of Associate Engineering is a pre-requisite
qualification for the post of Sub-Engineer (BPS-11).

3, That the petitioner improved his qualification during service and
~ obtained the Degree of B. Sc in Civil Engineering, the main aim of
improving his qualification was to be better equipped with advance
knowledge in the field of civil engineering and also in view of the
prospects of promotions duly guaranteed in the recruitment rules
notified vide notification’ No. SO(E) IRR: /23-5/73 dated
17.02.2011, wherein 10 % promotion quota has been prescribed “on
the basis of semiority cum fitness, from amongst the Sub-
Engineer’s who has acquired degree in civil or Mechanical
Engineering from a recognize University”. (Copies of the Rules are
attached as Annexure A &B)

4. That as per the seniority list as it stood on 31.12.2010 of in-service
graduate Sub Engineers the name of the petitioner was at serial No.
2 as he acquired his B. Sc Civil Engineer Degree on 28.9.2006.
(Copy of the seniority list is attached as Annexure C)

5. That after years of waiting the petitioner when came in the upper
portions of the Seniority list and in the promotion zone, his name
was duly considered for promotion by the Departmental Promotion
Committee and recommended him for promotion, accordingly vide
notification No. SO (E) IRR /4-5/2011 Vo-II dated 13.12.2011 the
petitioner was promoted to the post of Assistant Engineer BPS-17
however on acting charge basis. On his promotion the Petitioner
was posted as Assistant Director (Design) Office of the Chief
Engineer (South) Irrigation Department. (Copy of the notification
dated 13.12.2011 is attached as Annexure D) '

6. That recently the respondents notified the Rules vide notification A+
A “No. SOE/ IRR/2-3-5-2010-11 dated 25.6.2012, curtailing the in- -
;[;“‘ 1 service /pre-service graduate promotion quota total from 15 % to 12m,,:

ury egisttaf, . % thus seriously prejudicing and affecting the promotions rights of

8 AUS, 2012
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the petitioner. (Copies of ihe notification dated 25.6.2012 is attached
as Annexure E) _

7 That the petitioner prior to promulgation of these rules submitted his

representation against the proposed rules, however it was not
considered while notifying the rules, similarly, the respondents
proposed to make regular promotion excluding the case of the

petitioner on the ground that the case of the petitioner is not covered.

under the fresh rules, while the case of the petitioners 18 that the
amended rules have no retrospective effect and that his promotion
can neither be withdrawn nor rescinded. (Copy of the representation

is attached as Annexure F)

8. That the above acts and omission of the respondents in not allowing

regular promotion and applying the amended rules to the case of the
petitioner, and processing  the promotion cases depriving the
petitioner of his due rights are illegal, unlawful in violation of the
rules, the Petitioner being aggrieved of the same and having no
other adequate remedy available in law is constrained to invoke the
constitutional jurisdiction of this Honourable Court inter alia on the
following grounds:

Grounds of Writ Petition:

~ A. That the acts and omission of the respondents in excluding the

‘name of the Petitioner from the working paper for regular
promotion is illegal, in violation of law, without lawful authority
“and against the rights of the Petitioner.

B. That the amendment introduced in the Rules notified vide
notification No. SOE/ IRR/2-3-5-2010-11 dated 25.6.2012,
curtailing the in-service /pre-service graduate promotion quota
total from 15 % to 12 % have no applicability to the case of the
petitioner and has got no retrospective effect.

C. That the Petitioner was fit and eligible for promotion as per the
rules applicable at the relevant time, accordingly he was
considered for promotion and on the recommendation of the
departmental promotion committee vide notification No. SO (E)
IRR /4-5/2011 Vo-II dated 13.12.2011 the petitioner was
promoted to the post of Assistant Engineer BPS-17 however on
acting charge basis, thus the respondents have got no option now
except to process the case of the petitioner for promotion and to
promote him w.e.f from 13.12.2011 on regular basis, however, n
the instant case the department 18 not following the law and

~ creating complication and illegally alleging applicability of the
. amended rules to the case of the petitioner.

AT T =
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D. That vide notification dated 17 52012 the respondent department
has made direct appointments to the post of Assistant Engineer
BPS-17 thus ripped the case of the petitioner for regular
promotion however quite illegally this aspect has been ignored
by the department. (Copy of the notification dated 17.5.2012 is
‘\\ attached as Annexure G) '

E. That on his promotion vested rights have been created in favour
of the petitioner and the same can. neither be withdrawn nor
rescinded illegally. ’

F. That the Petitioner has not treated been in accordance with law
and he remained throughout deprived of his regular promotion
due to in action / slackness of the respondents, thus they are
bound to follow the law and to act in accordance with law

'G. That the Petitioner is fit and eligible for the post Assistant
Engineer (BPS-17) similarly he is holding this post on acting
charge basis therefore failure on the part of the respondents to
follow the law and make regular promotion as per laid down
criteria is seriously affecting the rights of the petitioner.

H. That the Petitioner seeks the permission of this Honourable
Court to rely on additional grounds at the hearing of this writ
petition. :

It is therefore prayed that on acceptance of this Writ Petition an .
appropriate Writ as prayed for may please be issued Or Any other remedy
deemed proper in the circumstances of the case may-also be allowed

Through 4(/ '

IJAZ ANWAR
Advocate Peshawar

Ligt O'E'.Bc:oks:' )
1. Constitution of the Islamic Republic of Pakistan, 1973.
2 Civil Servant Act, 1973.
3. APT Rules 1989.

Certificate:

LED TN Certified that no writ petition on the same subject and bemeenATf:E P
o W i the same parties has ever been filed. : Te

puty Refgistrar
o8 AUS 202

\1 o eser——

J TP S

r—— 4 = revaner 7w vl



| - JUDGMENT SHEET
PESHAWAR HIGH COURT, PES,

- JUDICIAL DEPARTM Kk

Writ Petition No.2440-P/2012

JUDGMENT

Date of hearing...... e 492004

Petitioner(s). EJ VAZtH \9 Jé\‘_’) Bornls B 612'/‘7[‘//74 '

Respondeni(s).04..33 ﬂ?/@%m'%j/a/, bt - /’//)’ /%é/"/d“ /JC'%? h
L

1iim /’"//’ayﬁzézﬁz//h ML on o Sp it LA R pity s

disecatey.

YAHYA AFRIDLJ.- Through this single judgment,
we propose 1o dispose of ‘threé Writ Petitions, as
COmmon questi@né of law. The particulars of the -
said writ petii:.i.gns aAre as 'under:;

I W.P.No.2440-P2012 (Engineer
Musharaf  Shah,  Assistuni
Engineer (Acting Charge Basis)
Rehabilitation  of -~ Irrigation
System of Khyber Lakhitunkhwa
Directorate Peshawar vs. Govi,
of  Bhyber  Pakhtunkhwa
through Chief Secretury’ Khyber
Pakhitunkhwd  Peshawar and
other),

2. WP No. 3388-P2012 (Asif
Khan, Sub-Divisional Officer : \
(frrigation}y  Shalibaz  Garbi,

Mardan  and  others vs. The
Govt. of Khyber Pakhtunibhwi
through Chief Secretary, Civil
Secretariat,  Peshawar  and
otfiers). ‘
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e petitioner is sesking essentially the

e

pefiion”, ¢

following:-

L Direct the authority
/depariment to  issue
Notification - of
Promotion  of  the
petitioner, cfc to the
post | of  Assistant
Engineer, BPS-17 with
all  service  bencfits;

o asdlor

£ Awy other writ/
arder/direction deemed
proper and jusi in the
circumstances of the
case, be alse issued/
ordered/given”,

3. . Before this Court considers the petitions on
merits, it would be essential to ﬁrs"; decides the

preliminary jurisdictional objection raised by the

respondeﬁt department in view of the express bar
provided :1;1 A(ftic},e 212 of the Constitution ofv

IsEe_mﬁc : Republic of Pakistan, 1973
(“C@ﬂstim%ieﬂ”}.,

4. The constitutional bar imposed upon this

- Court'under Sub-Article’ (2) of Article 212 of the

Constitution reads as under:-

“212. Administrative Courts and Tribusnads,

(D Notwithstanding anything
hereinbefore  comtained  the
appropriate Legisinture may by
Act provide for the establishment
of one or more Adminisirative
Courts or Tribunals fo exercise




5.

Courts, including the High Court to take cognizance

exclusive jurisdiction in respécaf
of— . ' .
() matters relating fo the terms and
conditions of persons whe are or
have been in the service of
Pakistan, including disciplinary
gaiters,
(h) matters relating to claims arising
 from fortuous  QCis of
Government, ov any person in the
service of Pakisian, or of any
local  or  other  authority
empowered by law fo levy any fax
or cess and any seyvani of such
authority acting in the discharge
of his duties as such servani; or
(c) matters relating 1o the acquisition,
administration and disposal of
arny property which is deemed fo
be enemy property under any law.
{2} Notwithsiauding anything

hereinabove contained, where any
Administrative Court or Tribunal

is established under clause (1), no
other couri shall grani an
- injunction, make any order or
enteriain  any proceedings in
respect of any matier fo which the
jurisdiction af such
Administrative Court or Tribunal
extends:

Provided that the provisions
of this clause shell not apply to an
Admsinistrative Court or Tribunal
established wnder an HAct of a

Provincial Assembly unless, af the
request of that Assembly made in
the form of a resolution,
Parliament by law extends ihe
provisions to such a Court or
Tribunal.

(3} ereorerereiioneaviiii s

(Emphasis pmwded}

The above constitutional provision, opening

 with the “non~-obstenie” clause, expressly bars all




under:-

Ln

. ¥
of matters, which can be agitated and adjudicated
before an 'administrative tribunal constituted and
functioning under the law. This essential principle

has been eloquently explained in the authoritative

jud ment of ﬂns Court in Mian Amanwl Mulk’s

case (P"LD 1981 Peshawar 1) and the decision of
full bench Court of the Sindh High Court in Abdul

Bari’s case (PLD 1987 Karachi 290).

6. Now, in order to appreciate the scope of

matters, which can be adjudged exclusively by an

administrative tribunal, we will have to refer 1o

section 4 of the Khyber Pakhtunkhwa Service .

Tribunal Act, 1874 “4et of 1874”), which reads as

4. Appeal ig Trif}mmis. '

Anv civil servant apgrieved by any
final order, whether origingl or
appeliate, made by_a deparimental
authority in respect of any of the
tersns and conditions of his service
may, within thivey days of the
communication of such order io
him or within six months of the
establishment of the appropriale
Tribunal, whichever is later, prefer
an appeal of the Tribunal having
Jurisdiction in the matter:

Provided thai:~

(Q)...

2




(b)  no appeal shall lie fo a
Tribunai against an order or
decision  of a  departwientul
authority determining..

(i) ihe fitness or otherwise
of a persor to be appointed to
or hold a particular post or to
be promoted to a higher post
or grade; oy

(e} the (rac v of
deparimenial punishment oy
penalty imposed on a civil
servant as & result of «
departmental inguiry, except
where the penalty imposed is
dissmissal  from  service,
removal  from  service  oF
compulsory retivement; and

¢} no appeal shall lie o a
Tribunal against an order ov
decision of a  depurimental
authority made at any time before
the 1" July, 1969,

(Fmphasis provided)

7. In view of the above provision of the Act of
1974, the condition precedents for invoking the

jurisdiction of the Tribunal are as under:-

1. Civil servant is to be
aggrieved of a final order;.

G, The soid order has o \

passed by the deparimental \-.,

authority; and

iii.  finally, the said ovder is to
relate  to  terms  and
conditions of service of the
aggrieved civil servant. _ETED




8. When we consider the circumstances leading
to the ﬁlng of the “first set of petitions”, it is noted
that the same fulfils the three essential conditions of .
invoking the jurisdiction of the Tribunal, which are
explained as undeif;

Condition Nﬂl

As far as the first condition précedent is
concerned, no doubt, prior to the {iling of the “Firs
set of petitions”, there was no “final order” passed
by the departmental authority, denying the rights of |
the petitioners fa be ‘fe!igib!e” for promotion to a
higher post. However, after the institution of “firs¢
set of petitions”, the 1'¢spondent dep;artment, inter-
alia, -11;38 denied and disputed the “efigibility” of the
petitioner to be considered .for promotion. The said
denial in writing, duly supported by an afﬁldavitl of a
responsible  competent ofﬁcar would, thus, be
deemed & “final grder”, as envisaged under Section

4 of the Act of 1974,

v

Condition No.Jl
As the respondent department has I'fespon'dgd
in the negative to the claim of the petitioners, the |

second condition is also fulfilled.
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Condition No.IE

Before we discuss the third condition
precedent, it would be pertinent to understand the

true import of the term; “ferms and conditions of

service” of a civil servant. The said term has been

defined in Section 3 of the Khyber Pakhtunkhwa

Civil Servants Acts, 1973 (“dct of 19737), which

reads as under:-
%3, Terms and conditions.—The
termis and conditions of service of @
civif servant shall be as provided in
this Act and the rules”.

It is by now a settled principle of
administrative and service laws that a civil servant
However, a “right fo be considered for promotion”
would zccrue in favour of the civil servant on his
fulfilling the requisite prescribed qualification. The
basic decision on this issue was rendered in Fida

Muhgmmad Khan’s case (PLD 1966 S.C. 45) and

later in Muchanunad Akbar OQureshi’s case (PLD

i

1962 S5.C. 428} and thereafter, consistently followed

in various decisions including that of M.A4

Rafique’s case (1990 SCME 927) and Fazeli

Rahunani’s case (PLD 2008 $.C. 769). |

.3».
v
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S. In addition to the above-stated general

principles concerning the civil servant’s right to

promotion and to be considered for promotion, the

statutory service provisions also supplements the

said principles. .

s e e e

-statutory ‘right to promwosion” vested in a civil

servant, However, every civil servant, when he joins
the civil service has a “legitimate expecmz‘iaﬁ” to
rise up the rungs of the service structural Iadder.
This  “legitimuate expectation” is  mot  legally
enforceable.

Secondly, it is only when the civil servant
b

fulfills the essential prescribed qualifications for

promotion that his “Yegitimate expectation”
matures into a “vesfed right”.

Thirdly, the civil servant’s “vested right?’ to

be considered for promotion to a higher post, has

been expressly provided under Section 9 &f the
Khyber Pakhtunkhwa Civil Servants Act, 1973

(“Act of 1973”) read with su.b~mle‘(3) of Rule-7 of

Khyber Pakhtunkhwa Civil Servants {Appointments,

Promotion and Transfer) Rules, 1989 (“Raules of

1989”). The said provisions read as follows:

=

k]
Y
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Act of 1973

“9. Promotion. (1) A civil servant
POSSEssing such minimeem
qualifications as may be prescribed
shall be eligible for promotion (o a
higher post for the time being reserved
under the rule for departmentel
promotion in the service or cadre o
which he belongs.

Bules of 1989,

7. Appoinitment bv  Promotion  ov
“Transfer.

(.I) QO VBLLRODUDPL IHIVBURY
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(3) Persons POSSESSing such

gualifications and  fulfilling  such

conditions as laid down for  the

purpose of promotion or transfer to a

post  shall be considered by the

Departmental  Promotion Commitice
or the Provincial Selection Board for

promotion or transjer, as the case may

be”.

16. In order to appreciate the true scope of the
right of a civil servant to be considered for
promotion, it would be appropriate to review the
various stages his promotion case proceeds. The

promotion process generally tokes the following

COUrse -

PROMOTION PROCESS,

Eligibilitv Test {(First Stage),




N

i1

On creation of a new post or availability of a
vacancy in a higher post, civil servants, who are
“edigible” under the prescribed rules to be promoted

to the said higher post, are shortlisted by the

department, keeping in view the number of post;

thereafter, the department prepares the list of eligible

officers for its placement before the competent
promotion authority/Beard for its decision.

Fitness Test (Second Stage).

On receipt of the shostlisted eligible civil

servants for promotion, the competent proraotion

~

authority/Board, in cases of selection posts,

considers the “fitness” of all short listed eligible
civil servants placed-before it for promotion to the
higher grade, keeping in view the criteria prescribed
under the reievént rules of promotion.

What is crucial to understand is that in the
Firsf; Stage, the essential ‘a‘md determining factor is
the “eligibility” Qf the civil servant. While in the
second stage, in cases of selection posts, it is

fitness” of the civil servant, which is the

determining factor for promotion of the civil servant

to the higher post.

1. Now, let us move on to the tegal forums -

available to a civil servant for redressal of his

<)
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arievance during the various stage his promotion

case procesds. The competent forum for redressal

I S 4 Tl - -t -

during each stage of the promaolion process can be

explained as under: ,

LEGAL FORUMS.

Pre-gligibility stage.

Tn case the departmental authority, despite
clear availability of vacancies in the higher post is
not processing the promotion case of the eligible
civil servants, they cannot seek “mandomus” from

the Tribunal, as aptly explained by the Apex Court

in Oamar Dost Khan’s casg (2606 SCMR 1638).
In such circumstances, the agg.rieved' civil servant
may seek the indulgence of the (‘zonstitutional‘- Court
under Article 199 of the Constitution. The writ s
issued by the Constitutional Cowt would only be to
the extent of directing the depamnentai authorityl to
act in accordance with law aizd’ to initiate the process

of promotion.

Bligibility Stage. Once the departmental authority \
proceeds with the promotion p‘mcess and '&ecides ;511 \
the “eligibility” of the civil servants and shortiists
the candidates to be placed before the competent

departinental promotion anthority/Board, the issue

would transform from inaction of the department 10
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that of “ferms and conditions” of the aggrieved civil
servant. In such circumstances, the legal forum for
redressal of a grievénce of the said aggrieved civil
servant would then only be entertained and

determined by a validly constituted and functioning

" Tribunal. The order of referring the promotion case

of others to the departmental promotion

authority/Board would be the “final order”, as

envisaged under Section 4 of the Act of 1974. '

Fituess stage, The legal forum for redressal of a
civil servant aggrieved of the decision of the
promoﬁor’l‘ authority/Board on his lack of “filness”
to be promoted to a higher post would not be the -
Tribunal. No doubt, the subject-matier of promotion
falls within the scope of “terms end conditions” of
his service, as the pfo“cess and criteria of promotion
has been provided under the Act of 1973 and the
relevant Rules. Ho‘.%fever, the “provisg” to sub-
section (2} of Section 4 of the Act 1974, has
expressly barred the Tribunal to entertain any such
grievance of a .oix}il servant. In addition thereto,
Section: 238 of the Act of 1973 also bars the
' ) ' | :
ordinary ~ Courts of civil jurisdiction from

entertaining any matters relating to the “ferms and
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“civil servant’s grievance ie

conditions of service” of a civil servant. Thus, a
garding the decision of
the competent departmental promotion

authority/Board on his lack of “fitmess ” to be

promoted to a higher post cannot be agitated before

* 4 civil Court or the Tribunal. Faced with having no

alternative remedy, the aggrieved civil servant may

approach the constitutional Court for redressal of his

grievance by invoking Article 199 of the

Constitution.

12.  The jurisprudehtiai distinctions in regard to
maintainability of pe‘ti.tim}s before the constitutional
Courts and the Tribunals have by ';.ww been settied.
While dealing with maintainability of petitions filed
by a civil servant relating to “terms and conditions”
of his service, it is settled that the exclusive
jurisdiction to decide the same vests in the Service
Tribunal and not‘ the gonstitutional Courts. The
leading pmnou:‘1c-cx‘mnté' on the matter have been

explained in Mushanunad Anis and others v, Abdisd

Haseeh__and_others _ (PLD 1994 SC 539,

Mubammad Iabal v _Executive Bistrici Officer

(Revenue) (2007 SCMR 682), Sved Abdul sf,’J’ngd.ir

Shab v. Goverament of Punjab (1972 SCMR 323),

e
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and others v, The State and others (1996 SCUMR

324), Mubommad Rehunan Khan v,  Chief

Secretary, NWEFP and others (2004 PLC (C.8) 625,

Abdul Ghafoor, Rupervisor/Tnspector, NHA .-

National Highway Authority end  others (2002

SCMR 574) and Zefaruliocl Baloch v. Government

of Balochistas: and others (2002 SCMR 1056).

o]

13. It would be interesting to note that the apex
Court has in some cases clearly vested the Tribunal
with exclusive jurisdiction on matters relating to
terms and conditions of a civil servant, wherein the
impugned action or inaction of the departmental
ag:i:hori‘ty did not have a formal “final order”. Some
of the leading cases are as follows:-

Vires of Rufes.

ervice Tribunal was ccmpetent to adjudicate
on the question of “vires” of rules framed by the
department, even if the same were challenged on the
basis of violating fundamental rights of the civil
serv?nt. The very rules were deemed 1o be the “final

order”. Cases in point are fgan Afmed Khurram’s

ca.ﬁ:é (PLD 1880 8.C. 153) and LA, Sherwani’s case

(1981 5CHME 1041).
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BDepartmental Inguivy Proceedin o

A ‘challenge was made to the enquiry
proceedings before the constitutional Court, where it
was argued that as there is no “final order”, the
enquiry proceedings could be challenged before a

constitutional Court. The apex Court in Abdul

Wahab Khan’s case (PLD 1989 §.C. 508), while

dealing with matter held otherwise with the

following observations:

“BEven  without such
observation, the peiitioner is
entitled to seek remedy in
accordance  with  the low
applicable {0 the wibunal
concerned with regard to the
filing  of  appeals. The
petitioner  would  have o
sutisfy all the conditions for
Jiling suck an appeal. One of
the conditions being that the
order impugned before. the
Tribunal should be such
which is  appeaiable in
accordance with the relevant
Service Tribunals Aci But
the order impugwmed before
the High Court vis-g-vis the
siage @t which it has been
passed, is not appeniable, the
petitioner would have to wait
fill such an order is passed
against  him  which s
appealable before the
tribunal”.

AANER
Figh Court,
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14, In view of the above legal discourse, it can _4
safely be étated that the right to be considered for
promotion to a higher post by a civil servant is a
matter, which relates to the “Uberms and conditions
of service” and the Services Tribunal has to decide
the same. It is an admitted posi‘iion that the
Administrative  Service Tribunal has been duly
constituted and 1s presently functioning in Khyber
Pakhtunkhwa ﬁnder the énabiing provisioﬁ of the
Act of 1974,

i5. Having reached A'the conclusion that this

constitutional Court lacks the jurisdiction to

~entertain the petitions, it would not be appropriate to

pass any ﬁndir;g on wmerits and the chalienge made
(o wires of the impugned rules in both sets of
petitions.

16.  Accordingly, for the reasons stated above, this
Court:

i Declare  grievance - of the |
petitioners reluting fo  their \
righis o he eligible for .
promotion {0 g higher post are \
“vested vpight” provided and

protecied under Section 9 of the

Khyber  Pakhtusihwe  Civil

Servants Acts, 1973 and hence,
are ferms and conditions of

sepvice of the petitioners, ’

i, Declare that as the respondents
figve  refused the wight of

etmi
3
/Y

e
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 petitioners to be considered for
prosotion in ihelr comments,
the same are deemed as final
order provided under Section 4
of the Khyber Pakhtunkhwa
Service Tribunal Acy, 1974,

i, Declare that the exclusive
jurisdiction to enteriain  and
adjudicate  wposr  {he  matters
relating to the right fo be
considered for promotion fo a
higher grade vested in  the
Khyber Pakhitunihwa Service
- Tribunal Act, 1974 and that this
Court is constitutionally barved
under Article 212 of the
Constitution of Islamic Republic
of Pakistun, 1975 to take

P . cognizance thereof.

iv.  Direct the office o retain copies
of memo of Writ Petitions
bearing No. 2440-P and 3388-
72012 and fransinil the same o
the  Khyber  Palhtunihwa
Services Tribunal for decision

in accordance with law. Parties ‘ —
are directed to appear before the

_ | Services  Tribunal on 10"
%’&\//Mgﬂq MJ'}?/” Of’ Ociober, 2014,

‘ v _dn view of the above directions,

%// ﬂ / /@%?W\ Mo, Lédzﬁm ) / Writ Petition NO. 3593-P/2012

having become infructuous is

.......
ano"
-

.............. S
e JUDGE
Tawab Shah*
S .
Oy 09’/7 ----- CERTIFIED/TO BE TRUE co
e:-gﬂ;"/- ......... > :VAM-E rg?\:aol.rm{‘& 3
P et SR &

ane
........
.-

289}
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y 01 Anwar Ullah Kho;‘luc;/gfw
! Hidayal Ullah Khan.
' 02 [ Syed Ahmod Amin Shoh
S/o Syed Muhcmmod
Amin'Shah
05 | MamraizKhan S/o T
| adal (;ul
: ' B
[V Avosha Amir D/o A'm. Al
i
05 sMustafa Al
, - 5/¢ Murtaza Hussain®
! 06 | Hassan Khan 7o Gol
Nawar Khan :
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. i | 5/0 Sadig Hussain
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W Shern Kban
_ S/0 Fassan Khan
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.Dlsmu Swat,

-Rahctabad, Peshawar
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COVIENAMENT OF KUY BER PAKAYL UNKI‘IWA
lixlxlkuuu)\’ DLEPA

Rl MENT

On the rccommrandohon of the Pubh"*
service Commission, Khyber Pakhtunkhwa and-in pursuanco of Ih
provisions conlained in” sub-section (2) of seclion- 19-of ‘the NWEP, C,Mi
Servanls tAcl, 1973 (NWFP Act No. XVIli of 1973). as amended- by lhe
NWIP, Civit Servants {Amendment) Ac
ihe compeient authority s pleased to ordor appointment’ of the. follownng
candidales as Assistant Engineer {Civil), BS-17 in the- [rngcn‘lon Doporfmcnl
subject to the iorms Gnd condmon mon’noncd h(.roundor- o

Postal ‘Address

| &75 ocs, NiACamp ™

Office Bara Banda DIS“'

| Nowshera ks - '
V1|| mcrzai.’Mohdllc’

132DV Grid S‘tohon
Dalazak Vill:

| Muhammad 7ai: P. O.

Gulozai, Peshawar
Vill: Daman quhonl .
I’ O Nohaqn Pcshcwor

Jmlk Lroih(:fs. P(*., Br..zcr
"‘Peshawar,

“louse 1l 241-0, Sircet 4

12, Sector K-4, Phase-lll,”
Hayatabad '

V.2.0 Maini Teb & T

Distric! Sywabi, pchallah

" | Roz Khac ar Kher Khel.

| Vil £ P. (3. Chikcr Ko
| Bala, Teh: & Disti: Kohat.

/0 Awai Khan, SIS

Nasir Kali, Marden
C/o Al-$hila Homeo
Clinic Kashmir Road, .

i Mansehra .
Sl ‘écfor Havat C/o Hi doyo’

Mod.cos Mullah Baba

- .Qéoo Mirgora, Swal -

Vill: & P. O, Kokcrcxz
Mohalla canamkhel,

Abbasi-Madical Store.
Khaki Rood, College

Chowk, Doraha Disiric!
| Mansehra.

House No. 21, Main
Slrect Tatara,

. 2005 {NWFP Act No. X of 200.)}‘

' Pcshowor o

| Khadar Khan Knal. -
| Distt: Kohat.

gl vill: Ton P. 0. Boi,

' Tcnqabczd Mohcilc
Syed Abad, Swal]

© | District swal.

.| Rohatabad,
 Peshawar

Pcrmqnent Addreas

voem Caamn e

Vill: I-Iurmoz. lorml &
P O er Ah

Miangan Tehsil..-
Shabgadar,: Dislrwl‘
Charsadda. . :
Vill: Dcpnan Afghun
R. Q. Nahagi,

P O Ghonj “OU;&
‘No. 333/1013/618,
Essq- nc11~bond
Peshawar,
‘Near Glrl‘ Degree ;
Coliege, Porochmm '
Kurrani Agenay .
v i? O Maini Tel: &
Distric] Swabi,
Mohailah Koz =

Vill: & P. O. Chikar ;
Kot Bala, Teh: & .

i\cmcmq Road <1
Mardan,

Tehsil &: Dulnc.l
Abboﬁcbod
Vsll Gogdoro I’ _

Vill: & P O. Kokrai,

ABdUl Qayyum -
Abbasi, Vill & P. O
Candhian; Tehsil &
Dislrict Mensehia, .

House No. 21, lv\(u'l
Street Tatara, -

Wﬂ/\f/‘ sl '(/ (7

Dated Peshawar 17" May, 2012; .



TUPIRRMS AND CONI)I’I‘IONS

/-2 Thé Chief Engineer (South), Irigation Oepartment.

4

Q) lhcy shcll for oEI lnicms and purpases, be Clv:l Scrvcn‘fs cxccpl‘ {o:
|Ixc purposc ol pon51on graluily. In lieu of pension ‘and grotuaiy

hey shall be cnhﬂed to recowe such omoum‘ con’mbu’fed by. ihcm -

lowords Confributory Provident Fund:. (CPF) clongwn‘h tho

C onlnbullons made by Government to nls occouni in Tho sqid' und 8

inthe proscnbcd monncr

b) They shall be govcrncd by the NWEP Civi Sorvants AcT ]973 allihe:.

laws, opphcoblo To the Cnvnl Servants ond Ru!es mode Thoro~uhdc

¢) They shall, lnlllolly be on proboluon for c pcnod of 1wo ycms
ox!c\ndoblo upio 3 years. . =

d) They shall undcrgo pre-scrvxce training for four months for: whlc.hf

ihey should be -attached at Dwtsxoncﬂ level of the lmgcllonf'__

Department.

} lh(‘lr services, wﬂl be liable to- lctmmohon at czny hme WI“’IOU]‘

assigning any reason therefore before the expiry of the peuod o[ )
-probalion /extended period of. probation; if their work’ dunng 1hls oo
period is not found sc:hsfcciory In'such an.evént, they will be qwon

amonth's nolice of termination from service or one month's. pc\,{ nn,
ficu thereof. In case ‘they wish ‘fo resign-at: any time, a- monlh's

-nolice shall be nocessory of in licu thereof @ mon’fh s pay shcl bc,
torfeited. : :

9

i)} “they will not be entitled 1o any TA/ODA on théir firs "'c:ppointnﬁ:e:r:}_‘i':c'i;s
Assisian] Engineers. : \

2

should report to Sccrc’rcry Irrigation DOportmen’t WIThln 30 doys frdm Iht,
dale of issuance of this ofier of appointment. ’

 Chief Secretary -

Endst: No énd date even, °

1. The Accounio"u Gcncro! Khyber Poxmunkhwc

3. The Chief qumocr (North)..irigation Department. -
. The Director Seneral,, Smoll Dams Orgnmzohon Poshcwor :
9. Depuly  Secretary-lil; Khyber Pa m‘unkhwc -Public. Sc,rwc'o

Commission, Pcshowcr w/: to his lcﬂor No }’°K PSC~SP VI/0900/3
daled 02.01.2012.. .~

6. PSio Chief: :ccro.ory Khybor Po ntunkhwc . Do
7. APS 10 Secre! ary. Establishment Deparlment, Pcshowor :

8. .Ps lo Secretary, Imigation Departinent, Peshawar,

9.

PA 1o Add lional Sc.,rctory lrrigation Department, Pcshowcu
10.Manager, Gowvt. Printing Press, Peshawar. - . -
HL A candic olos cC ncorncd

12.Personal Hles
13.Masler Files.

2. . lfthe obovo ’rerms & conditions are QCCGpTlee 10 ’fhem Ihcy
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, wiony-ud-Din Malik Muhammad Farcoq Malik
: | Advgcate Advocate Peshawar,
suprems Court of Pakistan. | : .



THE
B PESHAWAR HIGH COURT
PESHAWAR
Ph: No. 091-9210149-158 No.__/. /¢ 7{/ fJudl:
Ext: No. 364
xt: No Dated Peshawar the 9?/ g 2014
From
The Additional Registrar (J), m @m
Peshawar High Court, e @ £ A
Peshawar. = "':Z?"\ 4
omtad 2T
To

The Registrar,
KPK Service Tribunal,
Peshawar.

Subject Writ Petitions Nos. 2440-P & 3388-P of 2012.

Engineer Musharaf Shah (Asst. Engineer)

Asif Khan (SDO) & others - Petitioners
Versus
Govt. of Khyber Pakhtunkhwa & others - Respondents

ko ok ok okokkokkkkokkk
Memo:
I am directed to send herewith the titled cases in original

alongwith all annexures & copies of judgments dat 4-09-2044, passed

by Division Bench of this Court, for compliance.

ADDITIONAL REGISTRAR (J)

7/&7/\}\\\“\

Encl:

As above.

D:\Ashfaq\WPB-2014\Send origional\2440-3388-12 Eng. Musharaf Shah vs Govt. 22-09-2014.doc

[ R



JUDGMENT SHEE i

‘ PLQHA‘WAR BiIGH COURT, PFSH AW A&R
JUBE(“ AL DEPARTMFJ\T

“Writ Petiti(m No2440-P/2012

Date ot hualmg.......; ......... 4,9.2014

| "?611110*“61(3\; i&z /ijjcj
~ Res pondcn L{s b deﬁ/ é,‘%//M ,j/:m/ ﬁﬂén /%’A’ /'/;‘///L/d A f/yﬂdl

Llin MulH o o S0 j o ok Thim i,
wg{m ML?W& i 1 ﬂt&l A CWél ,J«.y

JUD GN{ENT

X “&ﬂ ﬁ& AE"RXDLJ Through this single judgment,
we propose 10 d.ispo_se of thrc:e Writ Petitions, as

- common questions of law. The particulars of the

said writ petitions are as under:--

L

W.P.No.2440-P/2012 (Engineer

Musharaf  Shah, = Assistant
Engineer (Acting Charge Basis)

Rehabilitation  of  Irrigation

. System of Khyber Pakhtunkhwa

Directorate Peshawar vs. Govt,
of  Khyber Pakhitunkilova
through Chief Secretary Khyber

. Pakhtunkhwa Peshawar and

ogizcr).

WP No. 3388-P/2612 (Asif
Khan, Sub-Divisional Officer.
(Irrigation)  Shabbaz  Garki,

- Mardon and  others vs. The

Govt. of Khyber Pakhtunidwa
through Chief Secretary, Civil
Secretariat,  Peshawar  and

_others).

..................

......................



3. WP No 3595-pP/2012 (é uﬁgiiak
Sro  Abdulllah Khan, Sub-
Divisional Officer - (GPS),
Peshawar vs. Secretary, Govi. of
KPK, Irrigaiion I)eparimem
Peshawar and amers)

2. In the first two petitions (Writ Petitions No.

2440- P '& 3388-P/2012), hereinafter refeired to as
“first set of petitions, the petitioners are seeking the
following common relief:

F, zrstl; to d;rec't the ;’espona‘ente

fo act in accordance with law

and to allow regular promotion

to the petitioner & to place his
cases before the Departmental

Promotion Comyniitee for his

confirmation/regular promotion

against the post of Assistant

En gineer BPS-17;

Secand!vg to - declare the.
amendment introduced i the .
recruitment rules. vide
Nozification NO. SOE/L RR/2-3-

5-2010-11 dated 25.6.2612 are
inapplicable 1o the case of the
petitioner  and  have no
retrospective effect;

B 'ki.vdik zhe respondents are
legally not compeient 10 process
. the promotion cases OR such
rules to the detriment oj the
rights of the petitioner or .any
other -remedy deemed pr oper '
" may also be allowed.

thle in the thn‘d petmon (Wnt Pa,tmon 1\0

| '3595-}“}2012}, "hefeiinafter referred to as “fhtrd

- ) s
T T I TR LT

e

e i

e
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petition”, the petitioner is seeking essentially the

fo‘i’i.{)wing:--

Ll

 J. Direct the asthority
- Jdepartment fo issue
Notification = of
Promotion. of the
© petitioner, etc fo the
post  of Assistant
Engineet, BPS.17 with
all  service benefits;
and/or : ~
II Any  other  writ/
order/direction deemed
proper and just in the
circumstances of the.
case, be also’ issued/
ordered/given’.

" Refore this Court considers the petitions on

merits, it would be essential to first decides the

preliminary jurisdictional objection raised by the

respondent department i view of the express bar

~ provided i Article 212 of the Constitution of

(“Constitutio n”).

4, The Qp1istit11ti011a1. bar imposed upon this-

Court under Sub-Article (2) of Article 212 of the

Constitution reads as under:-

w212, Administrative Courts and Tribunals.

(1)Notwithstanding © anpthing
hereinbefore contained  the
appropriate Legislature may by
Act provide for the esmbiisimzeni
of one or more Adminisirative
Courts or . Tribunals 1o exercise

Isiamic ~ Republic . of  Pakistan, 1973



exclusive jurisdiction in respect

of—

(@) matters relating to the terms and

conditions of persons who are or
have been in the service of
Pakistan, including disciplinary
natters; ) ‘

(b) matters relating to claims arising
from tortuous ~ acts  of
Government, or any person in the
service of Pakistan, or of any
local or other  authovity
empowered by law to levy any tax
or cess and any servant of such
asuthority acting in the discharge.
of his duties as such servani; or

(c) matters relating to the acquisition,
administration. and disposal of
any property which is deeied fo
be enemy property unaer any law.

(2) Notwithstanding - anpthing
hereinabove contained, where any
Administrative Court or Tribunal
is established under clause (1}, no
other court shall grant an

* injunction, make aiy order or
entertain any proceedings in
respect of any matter 1o which the

jurisdiction of such
Administrative Court or Tribunal
extends: '

Provided that the provisions
of this clause shall notapply to an
Administrative Court or Tribunal
established under an Act of a
Provincial Assembly unless, at the
request of that Assembly. made in
the form of a resolution,
Parliament by law extends the
provisions to such & Court or
Tribunal.

(3) ereneenereereinenie s
(Emphasis provided)

The above constitutional provision, opening

with the “non-obstente” clause, expressly bars all

Courts, including the High Court to take cognizance

-~ —

s
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of 111at’_t§rs, which can be agitated and adjudicated '~

eforc—: an administrative mhunal Ccmmuted and

.fuzlotioning under the law. This essential principle

‘has bg;en eloquem:}y e};‘piained in f.he authori:lzativé

Jh‘dgment of thlb C‘ourg in Mian Amanui ﬁ'filyt s

 gase (PLD 1981 Peqha‘wm 1) ) and the dem 5101 oi'

A | fail bench (,ourt of tht, Smdh High (,our’t in Aba’ui

.Bmi ’s case (PLD 193‘7 E{amchi 290).

6. Now, in m'der to appreciate' the scope of

thtus whlch can bc adjudged exclusively b}, an

admin_istrative "i:ribunal, we will have to refer to

section 4 of the Khyber Pakhwnkhwa Service

'lrnbunal Act, 1974 (“Aw of ]974’”) whmh xeads as

ndet -

4. Apbeal to Tribunals.

Any civil servant aggrieved by any
final order, whether griginal or
appellate, made by a departmental
aquthority in respect of any of the
ferms and conditions of his service
may, within thirty  days of the
. compnunication af such order fo
him or within six months of the
establishment 0f the appropriate
Tribunal, whichever is later, prefer
an appeal of. the Tribunal havmg
jmzsdmzon in the matter:

Pro vided ﬂz ate- '
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(b} no appeal shall lie to a
Tribunal against an  order or
decision of a. departmental
- quthority determining.. ‘

({) . the fitness or otherwise

- of a person to be appointed to
or hold a particular post or to
be promoted to a. ltigher post
or grade; or

(i) the  quantum  of
departmental punishment or
penalty dmposed on a civil:
servant as « resull of a
 departmental inquiry, except
‘where the penally imposed is
dismissal ~ from  service,
removal  from  service or
compulsory retivement; and

(c) no appeal shall Ve fo a
Tribunul against an  order or
decision  of a  departmental
- quthority made at any time before
the 1% July, 1969. o

- (Emphasis provided)

7. In view of the above provision of the Act of . -
- 1974, the condition precedents for invoking the

jurisdiction of the Tribunal are as under:-

i.  Civii servani is to be
aggrieved of a final order;
The said order has to

| passed by the deparimiental
authority; and

o,
e

i, finally, the said order is fo
relate  to  terms  and
conditions of service of the
aggrieved civil servant.
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8. When we consider the circumstances leading

to the filing of the “first set of petitions”, it is noted

. that the samie fulfils the three essential conditions of

invoking the jurisdiction of the Tribunal, which are

- explained as under;

Condition No.I

As far as the first condition precedent is

- concerned, no doubt, prior to the filing of the ffﬁ;'st'.

set of petitions”, there was no “final order” passed .

_;t)y the departmental authority, denying the rights of ‘

:the,.'pe:':i'%:.iéne‘rs' _tc}xbe ‘_ "‘?e‘!igib'i'e” ﬁ)r prdmotioh to a
li'ighél* post. 'Héweve:r,_ aﬁér the iz_xsffituﬁoﬁ of “first
Se:t-ajf;pétitiaﬂ's”,' the respondent de:partmem., l--infe}'-'
blia, has giénied 'md d,iébutétl the “efigibility” of tkvleﬁ
peﬁtioper .to be considered for pr%omotion.‘ The said

denial in writing, duly supported by an affidavit of a

. responsible  competent officer would, thus, be

deemed a “final order”, as envisaged under Section

4 of-the'A'c_:t of 1974,

-Condition No.II -

As the respondent department has responded
in the negative to the claim of the petitioners, the

second condition is also fulfilled.

o)




C_Iondiﬁon No.JII
Before we discuss  the third condition

precedent, it would be pertinent to understand the
true import of the term; “ferms and conditions of
service” of a civil servant. The said term has been
defined m Section 3..0f the Khyber Pakhtunkhwa
Civil Servants Acts, 1973 (*Act of 1973”), which
reads as under:-

“3.  Terms and conditio:sz—-T fie

terms and conditions of service of a

civil servant shall be as provided in
this Act and the rules”, .

It s by now a settled piinciple of

‘administrative and service laws that a civil servant

has no_“right to promotion” to a higher post.
However, a “right to be considered for promotion”
would accrue in favour of the civil servant on his

fulfilling the requisite prescribed qualification. The

- basic decision on this issue “was rendered in Fida

Muhammad Khan’s case (PLD 1960 S.C. 45) and

later in Muhanunad Akbar Qureshi’s case (PLD

1962 S.C. 428) and thereéftgr, consistently followed

in various decisions including that of M.A.

f(aﬁqae’s case_ (1990 SCMR 927) and Fazali

 Ralumani’s case (PLD 2008 5.C. 769).
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9. In addition to the abave-stated general

principles. concerning the civil servant’s tvight to

promotmn and to be cmmdere.d for pz’omot‘iqn, the

statutory. service prowsmnf’ also oupplememx the

said principles.

Tirstly, it is noted that there is no express

 statutory “right 0. promotion” vested tn a eivil

servant. However, every civil servant, when he joins

~the civil service has a “legitimualte expectation” 10
© rise up the rungs of the service structural ladder.
This “legitimate expectation” 15 not 10{;&11&"

enforceable.

%ec«mdiv it is only when the civil servant’

'mlﬁlls the essenml prevcnbed thﬂcatmn for
: pmmotion ~ that  his “legitimate expedafwn

' matules into a vested rzbh{

'Hurdh the c‘ml ex“vam’s “yested. rigkx”_' to

- be considewd fm p;omotwn to a hlgher post, has

been expres\ly plovmecl undel ‘Sectlon 9 Of the

Khyber Pal&mmkhwa uvﬂ Scrvanta Act 1973 ‘

(MAet of ’5973”) read mth sub-rule, (3) of Rule-7 of
‘ Khyber Pakhmnkhwa u\ 7l Servants (Appmmmcnt% -

. Promotion and Transfer) Rules, 1980 (“Rules of

1989"). The said provisions read as follows:
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Actof1973

“9. Promotion. (1) A civil servant
possessing . such miseireum
qualifications as may be prescribed
shall be eligible for promoticn fo a
hiigher post for the time being reserved
under the rule for departmental
promotion in the ce;wce or cadre to
whzcix he belongs.

Rules of 1889,

7. Appolntment by Promaotion  or
Trans er.

(ll)D!Qt'alotvut-.vnv-onopv't.tvol

(3) Persons possessing such
qualifications and  fulfilling - such
conditions as laid down  for the
purpose of promotion or fransfey to a
post shall ke considered by .the
Departmental Promotion Comunittee
or the Provincial Selection Board for
promotion or tr aﬁsjer as ihe case may
be”.

. 1(} In order " appreciate the true qco*:me of the
‘lri‘gh‘t of a civil se:rvgm.:'td be conudsmd for
promotion, it would be éppr_opriatq to"‘lr'f;vi'ew the
~various stagf—:s his }Sromotimi ‘case‘ proéeeds. The.
prorﬁotioﬁ Iarqéeés geﬁéfal}lyv t.akes_‘ the fﬁllowing'

_course:-

PROMOTION PROCESS,

- Elisibility Test {(First Stage),

e LR T
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On creation of a new post or availability of a

vacancy in a higher post, civil servants, who are

“eligible” under the prescribed rules to be promoted
to “the said higher post, are shortlisted by the

department, keeping in view the number of post;

thereafter, the departmient prepares the list of eligible
officers - for its placement before _thé competent

promotion authority/Board for its decision.

Fitness Test (Second Stage),

On receipt of the shortlisted eligible. civil

servants for promotion, the competent, promotion

“authority/Board, in  cases of selection - posts,’
- considers the “fitness” of all. short listed eligible

* civil servants placed before it for promotion to the

higher grade, keeping in view the criteria prescribed
under the relevant rules of promotion.

. What is crucial to understand is that in the

First Stage, the essential and determining factor is.
the “eligibility” of the civil servant. While in the
second stage, in cases of selection posts, it is

© “fitness” - of the civil servant, which is the

determining factor for promotion of the civil servant

to the higher post.

11, Now, let us move on to the legal forums

available’ to a civil' servant for redressal of his
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grievance during the véﬂous stage his promotion
case proceeds. The competent forum for redressal
during each stage of the promotion process can be
explained as under: |
LEGAL FORUMS.

Pre-eligibility stage.

In case the departmental authority, despite
clear availability of vacancies in the higher post is
not processing .the promotion case of the eligible
civil servants, they cannot seek “ma_ndamus” from

the Tribunal, as aptly explained by the Apex Court

in Qamar Dost Khan’s ‘cilse (2606 SCMR 1630).
In such circumstanc’es; the agérieved civil servant
may seek the indulgence of the Constituﬁonal Court
under A.rticle 199 of the Constitution. The writ so
issued by the Constitutidwl Court would only be to
the extent of directing the departmental authority to
act in accql'asncé with law and to initiate the process
of promotion. .

Eligibility Stage. Once the departmental a-utbority
proceegis with the promotion process angi decides on
the “eligibility” of the civil servahts and shortlists
the candidates to be placed before the competent
departmental promotion authority/Board, the issue

would transform from inaction of the department to-



| that of GV‘Ié!ff".;'-IS‘ and .c'ondii'timas'” of the aggrieved civil
_ séri‘an?.. In such"ciréu:mstfa_nces, the legal fofﬁm for
;edre}sﬁsai‘of a grife\-fance‘ of tha, said aggfkvg:d civil
servant  would “then  only ‘be entertained - and
determined bv a vaii'dl'y: constituted a;1ci functioning
T 1'ibuh.z_11. The order of refen'i'neg the promotion case
‘of- , ot'fielfs to A‘ thf:l A depalitmenwi .‘ prombtiﬁri -
éutl_lérity!Bloard- would be the “final order”, as

envisaged under Section 4 of the Actof 1974,

Fitnesé Stagc. . The legal férufm tor redl{éésal of a
civil servant aggrieved‘(of the_ A_dvec_isiqn of the
promotion auth_ority/Board op his lac.i_c' of “ﬁté;ess ”‘,
£ Ee pron_}oted to a h%hér post ‘w(}uld- not be ‘the
* Tribunal. No doubt, the su’éjeqt-nﬁafter of promotioﬁ
- falls Wi"-[.hi'l"l»tlvle scope of “ie}*ms and conditions” of '.
his service, as the process and cl,riter.ia of prdnﬁotion
has "ﬂeen pfdvided under the fkét_of 1973 and the
re.levant Rules. ‘Hoiivever, the “provi@” to sub-
s'@cr.,‘-.oﬁ (2) of ‘Secticgn 4 of the Act 1_9'7.;'4,. has
_e‘;ipres'siy barre'd.'tht; Tribunal to enter%ain any such
grievance 6f a civil servant. In addition 'th,ereto,"
Section 23B of the Act of 1973 also bars the
.Qfdiin.ary' | Counﬁ_;v of qiw;il jurisdiction frém

‘entertaining any matters relating to the “Yerms and
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conditions of service” of a civil servant, Thus, a

civil servant’s grievance regarding the decision of

the competent departmental promotion

' authority/Board on his lack of “fitness” to be

prorﬂoted to a higher post cannot be agitated before
a civil Court or the Tribunal. Faced with having no
alternative remedy; the aggrieved civil servant may
approach tiae constitutional Court for redressal of his
grievance by invoking Article 199 of the

Constitution.

12. Tlie jurisprudential distinctions in regard to
maintainability of petitions before the constitutional
Courts and the Tribunals have by now been settled.
While dealing with maintainability of petitions filed

by a civil servant relating to “fersms and conditions”

of his service, it is settled that the exclusive

Jurisdiction to decide the same vests in the Service
Tribunal and not the -constitutional Courts. The
leading pronouncements on the matter have been

explained in  Muhamimad Anis and others v. Abdul

Haseeb _and__others (PLD 1994 SC '539), .

Mubhammad _Igbhal v FExecutive Districi Officer

(Revenue) (2007 SCMR 682), Sved Abdul Oadir

Shah v. Government of Punjab (1972 SCMR 323),

C

et )

v ey
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VMm;r Abdal ]%alak v. Dr. Sabir z’(mww Ssddzqm

and others (1)91 SC MR 11”9} ﬂmhamumd 'ﬁkmm ’

m-x{é’ others v, The State_and ozhers (1)96 SCMR |

324), Fyfuhamﬁmd Rehman  Khai v, Chief

' Secretary, NWFP and others (2004 PLC (C.5) 62),

Ae‘){iai Ghafoor, ‘Supervisor/Inspector, NHA v,

' National Highway Authority and others (2002

;‘S'Ci@ﬂ{ 574) and Zafarizi!ah Baloch_v. Gov«gmh-rem

m‘ Palochumn aud mhms (2002 SLM'R Hh{))

13, Itw ouid be um,rcotmg to note that the apex
Court has in some cases clearly vested the Tribunal

with e‘iclumve }unsdlctxon on matters zclatmg to

o "erms and cond1t10ns of a cwﬂ servanl wherein the

nnpuoneu action or maction of the dspartmental :

, amhomy did not have, a formal “ﬁ:nai order”. Some :
of the leadinig cas»e.s are as follows:-

k Vires of Rules.

Service ’habunal was competent to, ddjuchca’te
on the ques’uon of ¢ rvzre:s of rules fmmed b’_\/ the“
department, even if the same were c}n]h,ngcd on the-:
basis- of violating ﬁmdamental r:ghts of ’ne cml

servant. The very ruks were deemui {0 ba, the “final

or def » Cases in point are T{mn /ihnwd Khmram 3

case (PLD 1986 8.C. 1 53} emd }.A. bfmrwa‘m's case’

(1991 SCMR 1041),
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| A chaﬂenge ~was  made t‘o the enquiry
‘pifocgediillgs beforé the co:lsti-tuti;irigl lC;}};zrt, where it
was argpea ﬂm’.t_ as there is no “final order”, the
"'en-'qu‘ix;y proc'ée'd.ings ?éllid b.e.- cha_llen.ged b'efqre. a .

constitutional Court.” The apex- Court in Abdul

Wahab Khan’s case (PLD 1989 S.C. 508), while
dealing with matter held otherwise with the

- following observations:

“Even . without such
observation, the petitioner is
entitled to seek remedy in
accordance ‘with the law
applicable to the tribunal
concerned with regard io the
filing . of  appeals. The
petitioner would ~have to
satisfy all the conditions for

- Jiing such an appeal. One of
the conditions being that the.
order impugned before the
Tribupal  should be  such
which - is- appealable in
accordance with the relevant -
Service  Tribunals Act. But

the order impugned before

the High Cowrt vis-g-vis the

- stage at which it has been
passed, is not appealable, the
petitioner would have to wait

4l such an order is passed
against ' him - which s
appealable. before  ithe -
tribunal”. ' -
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. 14, In view of the above legal discourse, it can
safely be stated that the right to be considered for
promotion to a higher post by a civil servant is a

© matter, which relates to the “ferms and conditions

of service” and the Services Tribunal has to decide
the same. It is an admitted position that the

Administrative: Service Tribunal has been -duly

constituted and is presently functioning in Khyber =

‘Pakhtunkhwa under the enabling provision of the

15. . Having reached the conclusion that. this

~constitutional  Court  lacks ™ the jurisdiction - to

entertain the petitions, it would not be appropriate to
pass any finding on merits and the challenge made -

to. vires of the impugned rules in both sets of

- petitions,
16. - Accordingly, for the reasons stated above, this

Court:

i Declare grievance . of the
petitioners  relating  to- their |
rights  to- be eligible for
promotion to & higher post are
“yested rvight” provided and
protecied under Section 9 of the
Khyber = Pakhtunkhwa  Civil

- Servants Acts, 1973 and frence,
are terms and conditions of
service of the petitioners.

i, Declare that as the respondents .
o have refused the  right of




i,

v,

*Nawab Shah*

%ﬁﬁhe W
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petitioners to be considered for
promotion in their comments,
the same are deemed as final
order provided under Section 4
of the Khyber Pakhtunkbwa
Service Tribunal Act, 1974,

Declare that the exclusive

Jurisdiction to entertain and
adjudicate upon the matters
relating {to the right to be

considered for promotion to a

higher grade vested in the
Khyber Pakhtunkhwa: Service
Tribunal Act, 1974 and that this
Court is constitutionally barred
under Article 212 of the
Constitution of Islamic Republic
of Pakistan, 1973 to 1ake
cognizance thereof.

Direct the office to retain copies

of memo of Writ Petitions

bearing No. 2440-P and 3388-
P/2012 and transmit the same to
the  Khyber . Pakhtunkhwa
Services Tribunal for decision
in accordance with law. Parties
are directed to appear before the

Services  Tribunal on 10"

October, 2014,

In view of the above directions,
Writ Petition NO. 3595-P/2012
having become infructuous is
disposed of, accordingly.

L IRl

e e i 95
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Deputy Stegistrar

IN THE PESHAWAR HIGH COURT PESHAWAR

WPN?ﬂ%%D

Engineer Musharaf Shah Assistant Engineer, (Acting Charge
Basis) Rehabilitation of Irrigation System of Khyber
Pakhtunkhwa Directorate Peshawar. '
‘ (Petitioner)

VERSUS ~

Govt of Khyber Pakhtunkhwa through Chief Secretary Khyber
Pakhtunkhwa Peshawar and others.
~ (Respondents)

INDEX
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Addresses of Parties
Affidavit
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dated 13.12.2011
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8 Representation F 23-25
9 Appointment Notification G 26-27
dated 17.5.2012 - ' |
10 Court Fee stamps ' 28
11 Vakalatnama N . 29
Petitigner
Through /(/7
7
IJAZ ANWAR

REFLEDTODAY . Advocate Peshawar
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IN THE PESHAWAR HIGH COURT PESHAWAR

' Appead Mo Nfr/ﬁ/@ﬂf
WPI&%ZﬁZ

Engineer Musharaf Shah Assistant Engineer, (Acting Charge

Basis) Rehabilitation -of Irrigation System of Khyber

Pakhtunkhwa Directorate Peshawar.

(Petitioner)
VERSUS

(/ //pud//ﬂb// g

ovt of Khyber Pakhtunkhwa through Chief Secretary Khybcr
}/ / 2778 /57 Pakhtunkhwa Peshawar.

gpolo. of= 2. Secretary to Govt of Khyber Pakhtunkhwa Irrigation Department
gH <z /,4 M// Peshawar.

IM s O /’/ %hlef Engineer (South) Irrigation Department Khyber
prvrs’t akhtunkhwa Peshawar.

& N/OZ ﬁ/tﬁ/ PAPA 8744 ‘ (Respondents)

Vs
Sre eol K. M ‘Writ Petition under Article 199 of the Constitution
L D¢ Cé/ *  of the Islamic Republic of Pakistan 1973

/4',&(/ WS er7
)/ﬂ £ ,,y’(f Praver in Writ Petltlon
//u? % '
M / }/ On acceptance of this Writ petition an
/( ; 7 appropriate-Writ may please be issuéd directing

’H__—_—’
the respondents to act in accordance with law and
,t’//t/// / P
y3

to allow regular promotion to_the Petitioner & to

/(//”"' 2 lace his ™ cases before“the*““Departmental
M y [a 21 romotmn committee for his confirmation /
&W ﬁ & egular promotlon against the poqt of Assistant

, Engineer BPS-17, s1m1]arly ‘to "declare the

1endment introddced in the recruitment rules ‘
,Ke/’ wgf%@ %dc Nonfication -No. SOE/ TRR/2-3-5-2010-11 ~———

ppele 2 dated 25.6.2012 are inapplicable to the case of the
/=2 2/.3 petitioner and have no retrospective effect,

' / similarly the respondents are legally not
e competent to process the promotion cases on such
i FULLD HUe rules to the detriment of the rights of the
\ | b petitioner or any other remedy deemed proper
‘ Deputy Reatst may also be allowed

08 AUE _ZQ}E.

Interim Relief:

A
N




ba
/ ”“,

Temporary injunction restralnmg the respondents not to process
cases of promotion to the post of Assistant Engineer (BPS-17)
under the amended rules till the decision of this writ petition.

Respectfully Submitted:

FILED TOIAY
% i
Deputy Hegistraf

08 AUG 2012

1.

That the petitioner is serving in the Irrigation Department and was
appointed as Sub- Engineer holding the prescribed qualification of
diploma in Associate Engineering after qualifying the Public
Service Commission on 29.11.2006.

.. That the diploma of ‘Associate Engineering is a pre-requisite

qualification for the post of Sub-Engineer (BPS-11).

. That the petitioner improved his qualification during service and

- obtained the Degree of B. Sc in Civil Engineering, the main aim of

improving his qualification was to be better equipped with advance
knowledge in the field of civil engineering and also in view of the
prospects of promotions duly guaranteed in the recruitment rules
notified vide notification No. SO(E) IRR: /23-5/73 dated
17.02.2011, wherein 10 % promotion quota has been prescribed “on
the basis of seniority cum fitness, from amongst the Sub- |
Engineer’s who has acquired degree in civil or Mechanical

Engineering from a recognize University”. (Copies of the Rules are
attached as Annexure A &B)

That as per the seniority list as it stood on 31.12.2010 of in-service

graduate Sub Engineers the name of the petitioner was at serial No.

2 as he acquired his B. Sc Civil Engineer Degree on 28.9.2006.
(Copy of the seniority list is attached as Annexure C)

. That after years of waiting the petitioner when came in the upper

portions of the Seniority list and in the promotion zone, his name

was duly considered for promotjon by the Departmental Promotion
Committee and recommended him for promotion, accordingly vide

notification No. SO (E) IRR /4-5/2011 Vo-II dated 13.12.2011 the

petitioner was promoted to the post of Assistant Engineer BPS-17

however on acting charge basis. On his promotion the Petitioner

was posted as Assistant Diréctor (Design) Office of the Chief
Engineer (South) Irrigation Department. (Copy of the notification

dated 13.12.2011 is attached as Annexure D) :

. That recently the respondents notified the Rules vide notification

ENO. SOE/ IRR/2-3-5-2010-11 dated 25.6.2012, curtailing the in-
service /pre-service graduate promotion quota total from 15 % to 12

9% thus seriously prejudicing and affecting the promotions rights of
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the petitioner. (Copies of the notification dated 25.6.2012 is attached
as Annexure E)

. That the petitioner prior to promulgation of these rules submitted his

representation against the proposed rules, however it was not
considered while notifying the rules, similarly, the respondents
proposed to make regular promotion excluding the case of the
petitioner on the ground that the case of the petitioner is not covered
under the fresh rules, while the case of the petitioners is that the
amended rules have no retrospective effect and that his promotion
can neither be withdrawn nor rescinded. (Copy of the representation

is attached as Annexure F)

That the above acts and omission of the respondents in not allowing

* regular promotion and applying the amended rules to the case of the

petitioner, and processing the promotion cases depriving the
petitioner of his due rights are illegal, unlawful in violation of the
rules, the Petitioner being aggrieved of the same and having no
other adequate remedy available in law is constrained to invoke the
constitutional jurisdiction of this Honourable Court inter alia on the
following grounds

Grounds of Writ Petition:

Al That the acts and omission of the respondents in excluding the

name of the Petitioner from the working paper for regular
promotion is illegal, in violation of law, without lawful authority
and against the rights of the Petitioner. '

B. That the amendment introduced in the Rules . notified vide
notification No. SOE/ IRR/2-3-5-2010-11 dated  25.6.2012,
curtailing the in-service /pre-service graduate promotion quota
total from 15 % to 12 % have no applicability to the case of the
petitioner and has got no retrospective effect.

C. That the Petitioner was fit and eligible for promotion as per the
rules applicable at the relevant time, accordingly he was
considered for promotion and on the recommendation of the
departmental promotion commiittee vide notification No. SO (E)
IRR /4-5/2011- Vo-II dated 13.12.2011 the petitioner was
promoted to the post of Assistant Engineer BPS-17 however on
acting charge basis, thus the respondents have got no option now
except to process the case of the petitioner for promotion and‘to

. promote him w.e.f from 13.12.2011 on regular basisy; however, in -

the instant case the department is not following the law and

creating complication and illegally alleging apphcablhty of the -

¥ amended rules to the case of the petitioner.

-7 s

Beo

.;m.»‘;,-«:.-ir.a.‘i..; - .




. That vide notification dated 17.5.2012 the respondent department
has made direct appointments to the post of Assistant Engineer
BPS-17 thus ripped the. case of the petitioner for regular
promotion however quite illegally this aspect has been 1gnored
by the department. (Copy of the notification dated 17.5.2012 is
attached as Annexure G) ,

. That on his promotion vested rights have been created in favour
of the petitioner and the same can. neither be withdrawn nor
rescinded illegally. '

. That the Petitioner has not treated been in accordance with law
and he remained throughout deprived of his regular promotion

due to in action / slackness of the respondents, thus they are

bound to follow the law and to act in accordance with law

. That the Petitioner is fit and eligible for the post Assistant
Engineer (BPS-17) similarly he is holding this post on acting
charge basis therefore failure on the part of the respondents to
follow the law and make regular promotion as per.laid down
criteria is seriously affecting the rights of the petitioner.

. That the Petitioner seeks the permission of this Honourable
Court to rely on additional grounds at the hearmg of th1s wnt
- petition. '

It is therefore prayed that on acceptance of this Writ Petition an
appropriate Writ as prayed for may please be issued Or Any other remedy

S0 g allowed

i1 elf\
Through 4// |

" 1JAZ ANWAR
Advocate Peshawar

List of Books:

1. Constitution of the Islamic Republic of Pakistan, 1973.
2. Civil Servant Act, 1973.
3. APT Rules 1989.

Certificate:

Certified that no writ petltlon on the same subject and between

the éame parties has ever been filed.
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IN THE PESHAWAR HIGH COURT PESHAWAR

Ko
‘W P No. /2012

Engineer Musharaf Shah Assistant Engineer, (Acting Charge Basis)

Rehabilitation of Irrigation System of Khyber Pakhtunkhwa Directorate

Peshawar. (Petltloner)
VERSUS

Govt of Khyber Pakhtunkhwa through Chief Secretary Khyber
Pakhtunkhwa Peshawar and others. : .

' (Respondents)
ADDRESSES OF PARTIES

Petitioner

Engineer Musharaf Shah Assistant Engineer, (Acting Charge

Basis) Rehabilitation of Irrigation System of Khyber

Pakhtunkhwa Directorate Peshawar.

Respondents

1. Govt of Khyber Pakhtunkhwa through Chief Secretary Khyber

Pakhtunkhwa Peshawar.
2. Secretary to Govt of Khyber Pakhtunkhwa Imgatlon Department
Peshawar. -
3. Chief Engineer (South) Irrigation Depaﬁment Khyber
- Pakhtunkhwa Peshawar. | |
- Petitionker
Through : g/\ |
<
IJAZ ANWAR
- Advocate Peshawar
FILED TODAY, "
PLED SR

08 AYG 202
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IN THE PESHAWAR HIGH COURT PESHAWAR

ﬂ%@/
W P No. 2012

Engineer Musharaf Shah Assistant Engineer, (Acting Charge -

Basis) Rehabilitation of Irrigation System of Khyber
Pakhtunkhwa Directorate Peshawar. | |
(Petitioner)
VERSUS

- Govt of Khyber Pakhtunkhwa through Chief Secretary Khybe
- Pakhtunkhwa Peshawar and others. ‘

~ (Respondents)
AFFIDAVIT -

I, Engineer Musharaf Shah Assistant Engineer, (Acting
Charge Basis) Rehabilitation of Irrigation System of Khyber
Pakhtunkhwa Directorate Peshawar do hereby solemnly affirm
* and declare on oath that the contents of the above application are
true and correct and that nothing has been kept back or concealed
from this Honourable Court. '

Identified by .
[0
g

IJAZ ANWAR

Advocate, Peshawar.

rrpap v, —~— [
FiLRD fop-L

i

K o

7
D@p‘{ﬁ; Joo s aniie

O8 Al 207,

LA A R IATAMETS DAV e o R S,

v 1 . et §

No};l’?

Certified that the above was verified on so!erﬁn!y
affirmation before me in office, thnsgﬂc
day of.... Fugiask.... 200 by_... & |

. PGS E . 200 By... Biog.. \idsharoasf
s/o...%w«f..gl%hrlo ............... fedamier..,.

who was identified by&/ﬁéﬁ@@/“//gdf{

Who is pemsonaily known to

Vil il
Oath Coramigdsioher

(7109 ~0396 4~

S

Peshawar High Court, Peshawar.

|
0o

i

o ‘,;a‘
e “l‘




>

BEFORE THE PESHAWAR HIGH COURT PESHAWAR
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Writ Petition No. 2440-P/2012
Musharaf Shah
....... VS
Govt. of Khyber quh’runkhwo Etc.
INDEX
S.No | Description of documents Annexures Page
] Parawise comments . 2-3
|12 Decision of the competent I 4-8
authority on representation
of the petitioner
;3 Seniority list ‘ M 9
| 4 Amended Service Rules n 10-11
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Through

Advocate Genércl
Khyber Pakhtunkhwa

,, Py . .
R S



BEFORE THE KHYBER PAKHTUNKHWA HIGH COURT PESHAWAR

© Writ petition No.2440-P/2012

Mr. Musharaf Shah : _
Assistant Engineer (Acting Charge Ba31s) . (Petitioner)
Rehabilitation Project Peshawar :

VERSUS
1. Chief-Secretary Govt: of Khyber Pakhtunkhwa
‘ Peshawar.
2. Secretary to Govt of Khyber Pakhtunkhwa,
Irrigation Department, Peshawar. (Respondents)

3. Chief Engineer (South), Irrigation. Duparlment
Peshawar.

. Subject: - JOINT PARA WISE COMMENTS ON BEHALF OF RESPONDENTS

NO2 &3

A Respectfully Sheweth,

Preliminary objections.

D) The petitioner has got no cause of action.
2) The petitioner is cstoped by his own conduct. ‘
3) Since the matter pertains to terms and condition of Civil Servant, therefore in

terms of Article 212 of the constitution of Islamic Republic of Pakistan, Khyber

Pakhtunkhwa Service Tribunal is the thy competent forum to adjudicate upon

the matter. _ _
4) The petitioner is bad for mis joinder/ non joinder of necessary parties.
FACT
1) Para-1 pertains to record hence no comments.
2)  Para-2 pertains to record hence no comments.
3) Incorrect, because the petitioner joined the department through Public Service

‘Commission as Sub Engineer on the basis of Diploma of Associate Engineering.

9.

The petitioner acquired degree of B. Sc Civil Engmeer durmg Service but without -

- informing the authority which i$ pre requlslte in such hke cases.

. ratianen 37 LN R R B DR A i SRACERT AT
4) Para-4 pertams to record hence no comments.
. 5) Incorrect, bemg senior in service graduate Sub Engineer he alongwith other were

appointed as Assistant Engineer on acting charge basis as provided under Rule 9

T R et sty

sub Rule 4 and 6 of appointment pxomouon and transfer Ruh.s 1989.

6) ‘ Correct, to the extent that in pursuance of Supreme Court of Pakistan de<:151on etc,

observing of codal formalities amendment in the Service Rules m Irrigation

——

Wl
Departmenthotlﬁed on 25 6-2012. 1t m pointed out that at present total Nos of

\ Graduate Sub Engmefgg is only 13 whereas 1T Nos Sub Engineer havmg B Tech

(Hons) Degree are working in the depaltment Hence 12% share quota for pre-

service/ in service Graduate is sufﬁ_cwnt and more than the quota reserved for - -

B-Tech (Hons) Sub Engineers which is 8%.



)‘-4';“’?‘,‘& "’ﬁ"‘ﬁwg by ' %
ST y‘ R .
g 7 The representation of the petitioner has been filed by the competent authority vide <Z7)
/ : (f“ (Annex-I). Further more the plea of promotion of the petitioner is not based on

facts, as per provision of the Rules referred in  Para-5 above.
8) Incorrect, sufﬁcient promotion qucta i.e 12% has been allocated to the Graduate

Sub Engmeers (Pre Servwe/In-Servwe) The petitioner is most junior amongst the
: ; s L L Mrac e

W ;
Graduate Sub Engineer” as ‘he ]omed the Department on 17-11-2006, his .

promotion will be considered under the rules on his turn, (As per Seniority list
attached at (Annex-1I). «

GROUNDS
a. Incorrect, the name of the petitioner was not excluded in the working

paper, however on his turn the case will be considered accordingly. -

b. Keeping in view the stlcngth of Graduate Sub Engineers i.e 11 Nos 12 %
share quota of promotion is sufficient.

c. Incorrect, the plea of the petitioner is denied on the basis of provision of
relevant Rules as he was appointed on ac-ting charge basis. There is
difference between promcticn and appointment on acting charge basis.

d:  Incorrect, direct recruitment of Assistant Engineer was made in
accordance with the prov131on of 65% share quota for direct
recruitment. (Annex-III) ' f

e. In Correct, the petmoner- has-not been promoted so far, rather he was.
appointed on acting charge basts. '

f Incorrect, the case of the petitioner for promotion will be considered in
due course of time on his turn.

g. Incorrect, as laid in Para-F above.

, h. No comments.

In view of the above facts it is very humbly prayed to dismiss the petition

wlthcostmd aBo wldadbaw ths S‘l‘aﬁ/u% quo e d bkj -u,u.

au 3\)-%’( Cousk,
: v
WA Gy ™
Secretary to Govt: . .
of Khyber Pakhtunkhwa 2 Irrigation Department Pcshawar
Irrigation Department Peshawar. ‘ (Respondent No. 3)

* (Respondent No. 2)
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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR |

W.P No0.2440-P/2012

MuéharafShan _ | B Petitioner
EE Versus
Chief Secretary'Govt: of Khyber Pakhtunkhwa & others _...... Respondents
AFFIDAVIT

S, Mrsal Khan Sectlon Offcer (Establlshment) Irrlgatfon .

ADepartment do hereby solemnly afﬂrm and declare that the contents of _

‘.‘the QaraWIse comments submztted by resgondent No. 2&3 are true and .';

4 correct to. the best of my knowledge and bellef and that nothmg has been i

o 'concealed from thns Hon ble Court |

C N.I.C No. 173 1- ‘!605462 1

3 s e 5. 2.7:)’ o
gf;gg:\ivz?k ! nkhwa - iCertified that the above was Jefifled on sol rm:~
. AN aféirmation before me in office, this.... j‘é(

' dayomz.... Z(fd’by/)../

‘1 who was identified by...... ,4 =lfoun. W ;'{_r'.z..;..

:' é*ﬂf««éueﬂm.ﬂo..fzr@ﬂ/m.,;,;..,,.;..-,,--

Who is personaily known to me; -
R KZ/' J )’W)/ |
R  Oath migsi MO

szh:awa Hwhﬁm. “r-at "w“ !



GOVERNMENT OF KHYBER PAKHTUNKHWA
IRRIGATION DEPARTMENT

NOTE FOR CHIEF SECRETARY, KHYBER PAKHTUNKHWA

Subjéci& WRIT PETITION NO. 2098-P/2012 WITH INTERIM RELIEF- FILED BY
FARID GUL, ASSISTANT DIRECTOR, FDRD [RRIGATION & OTHERS
V/S GOVT. OF KPK & OTHERS ’

The  Additional 'Re‘gis’fror (Judicial) Pchshowor'-f-iigh Cour’f
Peshawar has forwarded a copy of order dcn‘cd 08. 08 2012 passed by

- .uvmon bench of the Peshawar High (‘our’r P(-‘showcxr r(,gordmg Writ
”WM f "’:!mon No. 2098-P/2012, fllOd by Farid Gui, Sub Enquneor Irigation and |
A ofhers V/s Govt. of Khyber Pakhtunkhwa and others (Annex-l). The
Poshawar High Court Peshawar has disposed of the wiil peﬁﬁon with
dircction 1o Ihe respondents 'todispose of the clppcals/rcprcxscrﬂorions of
he peliioner before initiating any process or p;omohon io |hc* post of

Assistant tngineer (BS-17), within a fortnighi.

2. Briefly, bockgrouhd of this case is that for promotion to the
post of Assistant Engincer (BS- i7) earlier, the quota of dlrferom sTreoms of

services was fixed as under:-
a. 65% by initial recruitment.

k. 10% by promotion, on the basis of seniority cum- fllness from
' amongst the Sub Engineers who have acquired during

4 service degree in Civil or Mechdnical Engineering from a

- recognize University.

iR mf_ﬁ»A C. . 5% by promotion, on the basis of seniorily cum-fitness, ffom
: - amongst the Sub Engineers who joined service as degree
hoiders in C MI/Mc,c,honlc,oi Enginecring ond

d. 20% by promotion; on the basis of seniority cum-fitness from
amongst the Sub Engineers who hold a diploma  of Civil,
Mechanical, Electrical or Auto Technology and have passed
Dopor’rmomoi Grade A examination w1’rh ten yoars service as
such. : ~

Conl/P-2

‘ Conl/r-3
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3. sequal o a decision of Highor Educalion Commission, duly

uvphald by the courts, B.Tech (Hons) degree was recognized only for thc‘ .
purpose of pay, grade and promohon {Annex- It & llI), some of the B.

feech (Hons) degree holder Sub Engmoors proforred roproson‘rohons wn‘h

the request that they may be included in the panel of In-sérvice graduate ‘
sub engincers on the basis of ocqumnq B.Tech [Hons) degrce for availing
promolion chance 1o the post of Assistant Engineer (BS- }/) In order to
dispose ¢f lhe appeals, a Sub Commllloo unde‘r the c,hoirmonshlp of
superiniending  Engineer lrngohon De port ent was constituted to .
examine the appeals with all the references quoted above and give
specific recommendations with reqord fo the (—*quivolency'OF B. Tech
(Fons) degree with that of B.E/B.Sc Enqmoormg dc,grc\(\ for promotion 1o
ih(:‘ post of  Assistant Engmoer (BS-17} or oth(\rw:so Ihe* committee

rccommonded Thal B. Tech (Hons) is not equivalent to B. Sa cnanae\ormg
bulis at par ond compatible with B.E/B.Sc <=ng|n(\onng for the purpose of

grade, pay and promotion.

4. - In view of the recommendation of the Sub Committee,

amandamanls in the Sorvice Rules of Irrigation Department 2011 were

caried out by prowdlnc; 8 pcrc,c,m‘ quota for promotion” io the post of

Assistant I'ngineer (BS-17) 1o the B. Tech {Hons) degree holder Sub
Engineers. Hence the long standing issuc of B. Tech (Hons) degree h(il‘dc-:r

sub engincers was disposed of.

the pelilioners ncjmeiy Forid Gul, Sub f’-‘“ragihc"—“@r- & other 13

Suby Ungincers . have -preferred oppools (Annex IV) against the

-cmc\num(\nls in the -Service Rules of lrnqcmon Department notified on

25.06.201 ) (Annex-V). The oppc‘llonls have challenged the p'rovision of 8%

auota for B, fech {Hons) degree holders sub engincors and reduclion of

20 porcoent quolo reserved  for Diploma Holder Sub anmoors to 15

;ocr(:oni for promoiion to the post of Assistant Engineers. The original quota
for dtplomo holders Sub Engineers was 20% while 5% ond l(;% quota was

rc,sc,rvod for pre ond in sorvnc,c groduato Sub tnc;moors rospcctwely.

Conl/r 3
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6. in order-to cnc,c.ommodolo fhe B. Tech (Hons} Doqrc,o Hoid(,rs
Sub t nc;mc ers 8% quota has been allocated in the. said service rules for
promohon 1o the post of Assxston‘t Engincers. Hence 5% share from

J|p!<,rnu noldaors ond 3% from degree holders have bocm opporhonc‘d

and aflocaied for B. Tech (Hons} de‘gre\o holders.

. . \
l*@' ' /. In vi@w of ihe obo‘\'/c—i if deemed Qppropno! - the Chiel
R Lol ' ' v
! .g% Sc*c:ro.ory may like to file [ho oppools having. no lenable justification
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> Khyber Paihtynin,

TEAlSs
- Nol
“ Date,

1, The rﬁn“m' T limnn_‘dxur-rm‘nc»cl. The proposal containad in para-7/n
is, supported. - ‘ ' ' .
o ' o (Shdhrukh-Arbab)
Secretary:Establishment
- September 26, 2012

e

‘ chiebf?g%iarv - |
Khyker Pakhtunkhwa. B . o . 5
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- Para 7 agreed.

CHIEF'SECRETARY
27.09.‘;012 :
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GOVERNMENT OQOF KHYBER PAKIITUNKIIWA
JRRIGATION.DEPARTMENT

No. SOE)/1rr:/23-5/2010-11
Dated Peshawar the 2" J uly, 2012

To

The Chief Engineer {South),
Irrigation Depor’rmenf, Peshawar.

Subject:  APPEAL AGAINST.THE AMENDED SERVIGE RULES OF IRRIGATION
DEPARTMENT ,

I'am directed to refer to the appeals submitted by different
Sub Engineers against ’rhe recenf amendments in the existing service
rules of lrnqchon Department ond to request that the follow:ng Sub
Lngineers may be directed to aﬁend office of the Secretary Irrrgo’non .
on 06.07.2012 at 10.30 A M:-

i Mr. Farid Gutl -

i. Wagar Ali Shah ', (Diploma Holder)

il Mr. Bakhtyar -

iv. Mr. Shoukat Badshah - . (Pre-service graduates)
2 Mr. Musharaf Shah, : {in-service graduate)

vi.  Mr. Amanullah - S |

vii.  Mr. Saifullah S (B. Tech Hons Sub Engineers)

RN
%W\

 (MIS on)
eclion Offlcer (Esﬁ )

Endst: No and date even.

Copy to PS to Secrefory Irigation Department, Peshawar
he is rcquesfed to reflect the above mee’rrng in the. schedule of
Secretary Irrigation, please. . '

Section Officer (Estt:)

\ .
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~ o - PESHAWAR '
/ o .
Writ Petition No. 2440-P of 2012
- Engineer Musharaf Shah. ..................... (PETITIONER)
| - VERSUS o
Govt: of KPK through Chief Secretary” &
Others.:.cioevrreeenennne.. tieviiniieliie..(RESPONDENTS)
INDEX.
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Ghulam Nabi Khan

~ Advocate Supreme Court
Haroon Mansion,

Khyber Bazar, Peshawar

City.

Cell No. 0300-5845943
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"IN THE PESHAWAR HIGH COURT
~ PESHAWAR

~

| Writ Petition No. 2440-P of 2012

Engiricer Musharaf Shah. ............i.........(PETITIONER)

o . VERSUS | '

Govt: . of KPK through Chief ~ Secretary &
OLREES..oooovveeeecesnnnenre s (RESPONDENTS)

Writtén statement on behalf of private

| réplying respondents arrayed as party.

" Respectfully Sheweth:

PRELIMINARY OBJECTIONS:
" 1. That the petitioner has got no cause of action.

2. That the petition is not maintainable in its present

form. |

3. That the matter .being‘ pertaining to terms and

conditions of the service, hence, as -according to

Article-212 of the Constitution of Islamic Republic -

of Pakist.an,- 1973, the jurisdictiofl‘ exists bnly before

fhe Honourable Service Tribunal, .heﬁcé, this

Honourable Court -has. got no jurisdiction in
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connection. .- with . the ‘amer.ldme'nts‘ Cof
~rules/regulations which has already been declared
as a matter of terms and conditions by the ‘Apex

Courts. |

4. That the petitioh is based on the malﬁde inte‘ntioos
~of the'A petitiorier- at the sense -t-hat_ ‘the replﬁhg
respoﬁdents' _have never been~ | considered for
pforrtoﬁon in quota system b”'ythe department ofter
gomg through a detailed htlgatlon process the
respondents department has fixed thelr quota for |

the promotlonv.

'5._That~ the petition' is bad in the eyes of law for _)

misjoinder/nonjoinder of necessary parties.

6. That the petition is time barred.

FACTS:

1. Admitted correct to the extent that the petitioner

. was appointed on 09/11 /2006 at the post

mentioned - therein -Wh-ereas:  the  replying
respondents have'also been appointed much earlier
than the petitioner i.e. in the years 1987, 1990 &

1992,

2. Pertains to the record, hence, no.comments.



3. Correct to the extent that the petitioner made have
improved his qualiﬁcation to the extent of getting
B.Sc (Engg) during his service. It is also correct that

-accordmg to the Notification dated 17/11/2011,

10% promotlon quota has been prescnbed Wthh

- has already been exhausted by the senior

incumbents of the res;pective cadre of the petitioner,

however, the said rules were amended as according

to the requirements of the fespondent’s department °

"as the replying respondents have aiso improved

their qualification by acquiring B.Tech (Honors)
degree. This by all means at par with B.Sc (Engg) for
the purpose of | Iaay and 'oromotion (Copy of .t-h'e
recognition letter of the HEC is' atfached and

marked as-R/1).

. Pertained to the " office erecord, however, the

seniority of the petitioner is not to be considered at

this stage for the simple reason that the replying

respondents as well as the peuuoner have not

‘challenged the seniority list, however if a combme '

seniority list is to be prepared on the basis of date of

“appointment, all the repiying respondents are on

- very much higher pedestal than the pe_titioner,
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however, the petitioner is dragging all the rules and
-regulations in his favour instead of applying them

' equaliy to all the employees of the respondent’s

department.

. Correct to the extent that the petitioner was

promoted on acting charge basis as according to his

statement in the said para, however, such an acting

‘charge does not create any right vof regular

promotion to the petitioner.

. Admitted correct to the extent that the rules with

regard to the respondent’s department through a

’ Not1ﬁcat10n dated 25/ 06/ 2012 whereby the in

~ service / pre service graduate quota was ﬁxed from

15% to .12% so as to accommodate the B.Tech

i

{Honors) Degree Holders, howev_er, the strength of

* the petitioner’s cadre is 11 in number.

. Correct. This fact has been concealed from this

Honourable Court with r'egard to the seniority of the

, employees of the respondent s department was
- passed by the Honourable Service Tribunal wh1ch

‘duly. upheld by the Supreme Court of Pakistan

wherein it was directed that the seniority of all the

employees of the respondent’s department_ must be



s
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kept in a combine s;eniorii:y hst considering his
promoﬁon from the dat¢ of ir;itial appoihtmént,
besides from the above noted position, the combine
liét was drafted by the respondent’s debartfnent on
the basis of date of initial appointment of the
employees- and on thé ~ basis of said
decision/ judgment, t_ﬁc petitioner was dragged to

the lower position from the highest position of the

" seniority, however, without challenging the said

seniority list, the petitioner has come forward to

' challenge the rules of the promotion whereby in the

first time, the B.Tech (Honors) graduates have been

~ given 8% quofa in the promotion to whom are about

20 in numbers whereas the cadre of the petitioner

has got only 11 number. in strength. Furthermore,

no representation whatsoever has been considered

prior to the promulgation of the above rules and as
stated by _the petitionef in this/para, if the petitioner
claims to be Ieligib‘le for the‘f)ron_lot-ion than on the
other hand, all the replying respondents have also
been eligible through the process of the . promotion
and have also been | rééommended for the said
prOmbtion Which has alrg‘ady been accorded

approval by the competent authority, howefzer, the
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final signature of the. competent authority has not-

been made for the simple reason that the petitioher -
 along with his colleagues  are successful after

‘ getting interim relief from this Honourable Court

and Whatsoever the same rehef is vacated on the

~ same date the replymg respondents will be gettmg‘

the benefit of the1r promotlon hence in’ thlS

manner, the replymg respondents are much mmore

aggnev_ed by the above said writ petition than the

petitioner himself is aggrieved from the said rules

, being hurdle in hi$ promotion.

.Incorrect,‘ the petitione'r .' himself has been in
hindrance in the way of promotion of the replying
. lrespondents which have a.lso be recommended by
.‘kthe Departmental Promotion Commlttee (DPC) and

‘ have been approved by the competent authorlty,-

however as mentioned above thelr promotxon has
been stopped on the basis of 1nterirn relief granted
by this Honourable Court, otherwise, no hindrance

whatsoever in their promotion is there but only the -

final signature of the competent authority has to be

made.

" GROUNDS:
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A Wrong and denled No 1llega11ty whatsoever has

been commltted by the respondent’s department
however, it is the petltloner who is bent upon to

get the ﬂlegal unlawful benefit by bulldozmg the

; prevalhng rules and regulatlons of the promotlon

‘Wlthout belng ehglble for the said promotlon

;Wrong and denied. The rules under question are

applicable to all the ernployees,'i however_, if

according to the petitioner , the said rules are not

| 'applicable to his case, then‘ under' What‘reason.he

. ‘has stopped the genume and lawful promouon of

the replylng respondents by gettmg mtenm rehef :

fro,m thls Honourable_ Court, hence, the pet1t10ner

s stopped by his own conduct to file the present

' petition.

. Correct to the extent that the pet1t10ner was

| promoted to the post of Ass1stant Engineer (BPS-

17), however, it was on actlng charge bas1s as

._ accordmg to the observations of the apex courts
~ the acting charge‘ does not create.any vested right
'of promotlon as he has not been regularly
'promoted on . the. above sard post hence, no.

hablhty of the respondents department fall to
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" promote him from 13/ 12 /2011 on regular ba31s _'
and it is the petitioner to bulldoze all the law and

~ rules to extract some benefits from his own.

.Correct to the extent that on 17/5/2012, some

direct ap,pointments_of Assistant Engineer (BPS-

17)‘ have been made by the Public Service

| Commi’ssion, KPK, however, the petitioner did not

‘apply to the said posts nor he is elgible" through

the promotlon for the above said: posts, hence,

the said para is wrong and is hereby denied.

: Wrorig and denied, It is unanimously held by the

apex courts that the promotion is not a vested

rlght created in favour of the any person

however, it will be pertirient to mention here that

the petitioner was still not promoted on regular

basis, hence, he has no vested right of promotion.

. Wrong and denied. ‘The petitioner has been
treated as according to. law, however, it is' the

 petitioner himself to challenge the prevailing law

and on the one way, he is denying the present -

law and on the other way, he is extracting the .

-benefits of prevailing law.
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s | G.Wr_ong and denied'. It is not only the petitioner |
| “but also other persons tho are,ehgible for the'
post of Ass1stant Engmeer (BPS 17 ), however,
‘ 'wuhout -going through the proper procedure and
,proc‘ess,' no. such ,promotmh_ could be granted to

any person.

H. Needs no comments.

In the aforesa1d ‘circumstance, it is, ,therefore,
respectfully prayed that on acceptance of th1s written
| statement the Writ Pet1t10n of the pet1t10ner may please be

4 d1smlssed Wlth costs.

o ] Reépondent B

‘ Through // et °
R - , Ghulam Nabi Khan -
Dated: 12/03/2013 - "Advocate Supreme Court .
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IN THE PESHA WAR HIGH COURT
'PESHAWAR /Y

kY

Writ Petition No. 2440-P of 2012

Engmeer Musharaf Shah ........... eeeaens (PETITIONER)
VERSUS ‘

Govt: of KPK  through Chicf ._-Secrctary &

ORETS...covnriieeiiriiscieesries e ....(RESPONDENTS)

AFFIDAVIT

A

1, Niaz Badshah (Respondent), SDO OPS, Flood Division,

- Irrigation Department Warsak Road, Peshawar do hereby

solemnly affirm ~ and declare that the contents of the
accompanymg wntten statement are true and correct to the_'

best of my knowledge and belief and nothing has been kept

concealed from thls Honourable Court

Identiﬁ S
’ a -G
- Ghulam Nabz Khan S ) ? /'?58/
Advocate, Supreme Court . —
e /7 | .
‘ :.m-:.'z'm. 9 _ i d > ]02 ’)C}C( ) Ll
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‘*\'»;',o HIGHER EDUCATI.N COMMISSlQN

oy g ~ Seclor H-9, Islamabad; (P
: _ . akistan), Phone: + 92-54:9257
Fax: + 92- 51-9040713 URL hip: Ilwww hee. govopk508 9040708

MUHAMMAD JAVED KHAN ~ ~-. = S -
) Ulrnctor Gcm.ru(Aucsmlon&Accrcouallon) ’ T - " .- . S
.. mjkhan@bee, gov |1l( : ’ - T T e . //‘o <7<
. _ . c No.8-36EC/A&A/2007 ¢ e
o o : T - May 2}, 2007
,‘.Mt.‘Majid Ra}ﬁ, A _ B o " a
~ Block f 12-D, Flat # 02,
Cat-lV, T- -014 Ibl.\m'\l)ad
.Subjctt: Lquivalence of B'xchclm of Technoloox (Hons)' n- Elcct: ical
' Y cchnology degrce awarded by the I’rcston University? TKohat, el

Dear Sic,

WnLh reference to your wpphcmon d’xlc.d May 21 200‘7 on the subjcct thc dccmon

cquivalence of B.Tech (Hons) degrec was takcn s 30" meetmg of

" regarding
98 had dcchucd B 'chh

quvnk,ncc Committee of erstwhile UGC held on 12, 2. 19

(Hons) degrec as compaublc and 1{ per to BB/B Sc Enr.',me
rmrodu\:d bulo“ for- vour

:rmg for purposc, of

“employment.- The “decision of lhc Comm:llu is

<

mlmmnuo'n.

.nmlm o L3S e Lu[,uu,um;_' depree. ,ﬂ

" llu. daegree ol 1. 'ech (Hlons) s uol
ing and B.Tech (Hons) be considered ’g

Doth the degrees of B.E/B.Sc Enginceri
2 two distinct disciplines of knowledge in the ficld. of Engincefing nnd -

Technology and should run paralicl to each other. However, B/ Tech: (Hons)
. may be trealed at par ‘and compatible with B.E/B.Sc.. E.ngmccrmn .degree
holders as {ar as grades, pay and promotlons '\nd otln,r b»ncﬁts are- conccmcd

e

You 05 »fmthfull)‘,

o( Muhmumml./lm-cd Ahan \\




