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BEFORE THE PESHAVVAR HIGH COURT, PESHAWAR

• P No.'2440-P/2012

MusharafShah Versus Govt, of KPK & others

APPLICATION FOR IMPLEADMENT AS PARTY.

Respectfully Shev^eth-

That petitioner hied the subject Writ Petition before this 

. hon'ble court, for enhancement of- quota of Graduate 

Engineers from 12% to 15% for promotion to the Post of 

■Assistant Engineers BPS%7 from the'post of.Sub En^gineer 

BPS-ll. (Copy of Writ Petition as.annex "A")

That on respondents were directed to file 

comments to- the Writ Petition, yet copy of the said order
w

was not; conveyed .to the. departrrierit well 

the order of the hon'ble court
within time, so •

was not complied with.

il'iat on 22.11.2012-, the said Writ Petition 

for hearing before. 'the hon'ble 

following order was passed;

, again ca.me up 

court and thereafter, the

w-
fhe comments called for are still awaited.- 

Reminder be issued to.the respondents to do ,
the needful .within, a ro’rtnight. Adjourned to a

date in office."

Interim Relief:

Notice to 'tfie otfier side for 

office. In 

maintained.

a short date .in 

status quo behe meantime,



\
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Sd/--Judge

S.d/~ Judge

Which copy of the order was conveyed to the 

departnient on 27.11.2012. (Copy as.annex "B")

4.. J-hat petitioner acquired .the' degree’ of BSc, 

Engineering during

permission of the authority which 

like cases.

Civil
service period but without getting 

was prerequisite in such

5. That by now the department has filed the

29.11.2012 for consideration in the subject matter by the 

hon'ble court. (Copy as annex "C")

!hat the Chief Secretary, Govt, 

departmental appeal of petitioner, 

lavA/ as per the requirement. (Copy

comrnents on

u.
of. KPK has rejected 

so he shall recourse to ■ 

as annex "D")
7. i hat petitioner is quite junior from the adding respondents 

a Diploma Sub Engineer as he has joined service in the 

/ear, 2006 while the .adding ■ respondents has

as

joined .the
in the year 198^, 1990 and 1992same respectively.

a Policy matter for- different

determined by 

the benefits of the 

then notified the 

(Copy as annex

8. That fixation of quota is

categories, of Sub Engineers which has been

Standing Service Rules Committee for

servants and . the competent' authority 

same vide Notification dated 25.06.2012. 
"E")

TT ftiat on 14.11.2012 DPC held meeting and approved
B.Tech (Hons) Sub Engmeers (adding respondents)

issuance of 

was 

hon'ble

for
promotion to the post of Assistant Engineers, but 

the Notification of promotion by. the department 

Quo order of this 

adding respondents has

. blocked/heid through' the Status

court, thus vested rights of the 

■ beer} infringed.



o

10. rhat NotiOcatioo dated 25.06.20i2 has been challenged by 

some of the employees- before the hon'ble KPK Service 

Tribunal,-Peshawar which next date is.fixed as 

for hearing by the counsel for petitioner: .

it is, therefore, oTost humbly requested that adding 

respondents be impleaded

status quo order be recalled henceforth with.

TH..2012

as necessary party -and- the

M>i2EESSES OF ADDING RESPONDENTS

. .1-. AMAN ULLAH S/0 HAMISH GUL, SDO. '

. :(OPS.), SWAT . IRRIGATION DIVISION, 

aSWAT.'

2. NIAZ BADSHAH S/O SAEED BADSHAH, 

SDO (OPS), FLOOD DIVISION, WARSAK 

ROAD, PESHAWAR.

SAIF ULLAH S/0 ABDULLAH KHAN 

(OPS), PESHAWAR ■ CANAL DIVISION, ■ 

■WARSAK ROAD, PESHAWAR.

"?
SDO

Adding Respondents

Through,

Sa TT^ en Marw/at
& • l-v-

Arbab Saiful Kamal 

Advocates,Dated;^..15..2012
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BEFORE THE PESHAWAR HIGH COURT, PESHAV\/AR

. W.P No. 2440-P/2012

ML3shar.ri'f Shah Govt, of KPK & othersVersus;

AFFIDAVIT

Niaz . Badshah ■- S/o Saeed. Badshah, Sub Biig.ineer, 

i^eshawar Canal ■ Division/ Peshawar, do hereby'solemnly afhrm 

and declare on oalh that contents of Application are true and, 

correct to the best oi' my knovA/ledge and. belief and nothing has 

been kept concealed from the hon'ble court.

■ I

Identified by; Deponent

NIC//
..Saadullah Khan Marwat '

Advocate
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Engineer Musharaf Sliah Assistant Engineer, (Acting Charge ,. - 
Basis) Rehabilitation of Imgation' System of Khyber 
Pakhtunldiwa Directorate Peshawar.

(Petitioner)
• ^^EX<S JS ■ ' •?;

I \
1; Govt-of lClryber Pakhtunkhwa-through Chief Secretary ICl-o'ber. ; ' 

^akhtunkhwa Peshawar. ‘
2. Secretary to Govt of IGiyber Pakhtunkhwa Imgation Department ^

; Peshawar. ,
3. Chief . Engineer (South) ! Imgation Department ■ , IGiyb'er' : 

!pakhtiinkhwa Peshawar.

i

l

)
1!;;

(ResponderJs) . • -."li, i!
;l•;

■ Writ l^ctition under Article 1.99 of the Constitution , . 
j of the IvSlnmic Rcnublic of Pakistan 1973

I

;I
I

Prayer in Writ Petition:
I

ii'I On acceptance of this Writ petition 
] appropriate Writ may please be issued directing 
I the respondents to act in accordance with law and 
! to allow regniar promotion to the Petitioner & to 
I place his cases bcl'orc the Departmental 

promotion committee for his cohllrmation / 
regnlai' promotion .against the post ol Assistant 
Paigineor IM'S-IV, similarly to declare the 
amendment introduced in the recruitment.rules ,

an
■ ;

i

:

.*
i

.d

vide Notification No. SOK/ IRR/2-3-5-2010-11 ’ 
dated 25.6.20,12 arc inapplicable to the ease of the 
petitioner and have no frctrosji££tiYC„k :
similarly the respondents are legally, not - 
competent to process the promotion eases on such 
rules to the detriment' of the rights of/, the: k E ■;(. 
petitioner or any other remedy deemed proper 
may also be allowed

) . '1.

i;
Iv

' ,I • * ;*

Aii
l-.'i I

/■i
O8AU0,• • •!

Interim Relief:

' 'z

;1 . ^
I

1) ;: :■!i' .
I'•v\ < :

■ \ V\
.... »•

I' '

t;I '..1
------• Mr* » » I
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Temporary injuuction restraining the respondents not to process 
eases of promotion to the post of Assistant Engineer (BPS-17) 
uiulcr the amended rules till the decision of this writ petition.:

(

Ucsnccdully vSnbmittcd

I. i'HuU Ihe pelitioner is serving in the FrrigatioiyDepartment and was 
jappointed as Sub- Engineer holding the prescribed qualification'of- 
diploma in Associate Engineering after, qualifying. the Public 
,Sc ice Cciiunission on 29,11.2006. •;

2.. jlhat the diploma of Associate Engineering, is a' pre-requisite''
qualification for the post of Sub-Engineer (BPS,-! 1).
fI

3. That the petitioner improved his qualification during service and 
. obtained the Degree ofB. Sc in Civil Engineering, the main'aim of ■ 

jimproving his qualification was to be belter equipped witii advance 
ilcnowledge in the field of civil engineering and also in view^pf the 
prospects of promotions duly guaranteed in the recruilT-:ent' rules 
potinccl vide notification No. SO(E) IRR; /23-5/73' dated 
d 7.02.2011, wherein 10 % promotion quota has been prescribed “o/i 
r/it' /urs/\y o/ sc/ziori/jf cum fitness, fvoifi amon^^st the SiiU- 
fngineer^s who has acquired degree in civil or Mechanical 
\hnginccnngfrom a recognize UniversUv\ (Copies of the Rules
punched as Anncxiirc .A. &.B)

•!

••I

•j

arcI

i•' !
4. iT'hat as per the seniority list a.s it stood on 31.12.2010 of in-service 

giadualc Sub Imginccrs the name of liic petitioner was at serial No 
2 as lie acquired his B. Sc Civil.... Engineer Degree on 28.9.2006.
(Copy of the senioi'ity list is attached as Annexure C)

That .after years of waiting the petitioner when; came in the upper. ' 
l)oilions of the Seniority list .and .ijn the promotion-zone, his'name 
was duly considered for promotion by thcDepartmcntal Promotion 
,Conuriitlco and rccommciidcd Iiim for promotion,.accordingly, vide' '

■ [notification No. SO.(E) IRR 74-5/2011 Vo-ir'datecri3.12.20ir the , '
. potinoner. was promoted to the post of Assistant Engineer. Bre-l?; . .

however, on acting charge basis. On his, promofion the Petitioner' ^ 
was. posted as Assistant Director (Design) . Office - of thobChief 
Engineer (South) Irrigation Department. (Copy. of tlie. n6tifidation''';:s^ 
idated 13.12.2011 is attached as Annexure D) • ■

• 5.

*.

i .

. i}

•7 V

the Rules vidcmotificaiidnT'- ' '
[No. ,SOE/,IR.U/2-3-5-2010-Il (hated 25.6.2012,/curtailing, tlie m-^' - r
[SCI vice /prcrscrvicc graduate promotion quota total from 15 %.to P - ' ■

, . [^ thus senously prejudicing and affocting tlio promotions rights

I-'

I

, • ;lltL

i\I'juuistrai'
5 • V ■ - ofOBAUR,i

:
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(

the petitioner. (Copies of the notification dated 25.6.2012 is atiachcd 
as Annexure E) ■ '

7. That the petitioner prior to promulgation of these rules submitted his • 
representation against the proposed niles, however it Was :not 
considered while notifyingt the'mlcs, similarly, the respondents''./ 
proposed to make regular promotion excluding the case of . the 
petitioner on the ground that the case of the petitioner is not covered ,' ■ 
under the fresh ndes, while the case of the petitioners is that the 
aincndcd inlcs have no retrospective effect andThat his promotion . 
can neither be withdrawn nor rescinded. (Copy of the representation 
is attached ns Annexure F)

:;;
i

(

I

;

' ;
8. T lat the above acts and omission of the respondents in not allowing 

regular promotion and applying the amended rules to the case of the 
petitioner, and processing; the promotion cases depriving, the 
petitioner of liis duo rights arc illegal, unlawful in violation of the ' 
rules, the Petitioner being aggrieved of the same and having no 
other adequate remedy available in law is constrained to invokcThc 
constitutional jurisdiction oflhis Honourable Court inter, alia on.the 
fdliowing grounds: .

1

• i

;

Grounds of Writ Petition:

A. That the acts and omission.of the respondents in excluding,the 
■ name of the Petitioner, froin the working' paper for .regular'■
: i)rornolion is illegal, in violation of law, without lawful authority .
I and against the rights of the Petitioner.

1^. That lac amendment introduced in the Rules' notified . vide ■
' . ! notification No. SOE/ IRR/2-3-5-2010-n:i;dated 25.6.2012 

curtailing the in-scivicc /pre-service graduate promotion quota, \ 
total from 15 % to 12 % have no applicability to the case of the / 
petitioner and has got no rctrbspcctivc effect.

i ■

I ;i

G. That the Petitioner was fit and eligible for. promotion as per the ' !
i ! rules applicable at the relevant time, accordingly he'was ,

, i conhdered for promotibn and on chc rcconnnendation of the
' nv/h courf. I departmental in'omotion committee viclc notification No* SO (E)

^ IRR /4-5/2011 Vo-ll dated 13.12.2011 the petitioner was 
: promoted to the post of Assistant Engineer.BPS-I7 however on :
I acting charge basis, thus the respondents have got no option now 
! except to process the case of the petitioner for. promotion and to , •.
! promote him w.c.f fromM3.12.201 ] on regular basis, however, in ’
, the instant case llic dcpiirlrnent is not following the law a.nd 

creating complicalioi:i and iUtigally alleging applicabiliri' of the 
i ' amended rulc.s to (he ease of the petitioner.

r, •

I
•. f :•

1 '.jr.V.i'V-

)

i;-- •
i

% ■

lii t

. ..*1
i'-t

*

r‘ ■
I
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D. That vide notification dated 17.5.2012 the respondent depai-tment''- 
has made direct appointments to the post of Assistant Engineer 

- BPS-17 thuS' ripped; the case, of the petitioner; for. regular ; 
promotion however quite illegally this aspect has been .ignored 
by the department. (Copy of the notification.dated 17.5.2012 is. 
attached as Annexure G) ; .

)'

;!
I

i

i

E. That on his promotion vested rights have been created in favour 
of the petitioner and the same can neither, be withdrawn nor 
rescinded illegally., ! ■ ^(

1I J

F. That the Petitioner'has not treated been in accordance with .law 
and he remained throughout deprived of his regular promotion 
due to in action / slackness of the respondents, thus they, ate 

.bound to follow ihe.law and to act in accordance with law

I

i

1( .
G. That the Petitioner is fit and eligible for the post Assistant 

' Engineer (BPS-17) similarly he is holding this post on acting
the part, of the respondents to; charge basis therefore failure 

follow the law and make regular promotion, as per laid down
criteria is seriously affcctingThc rights of the petitioner.

on

!

. That the .Petitioner.seeks the pcimission-of this .Honourable. 
Court toTely on additional grounds at the .^earing of this writ 
petition; ' ' •

F-
. I' i

I

It is therefore prayed that on acceptance of this Writ' Petition an 
appropriate Writ as prayed for may please be issued :Or; Any other remedy 
depined proper in the circumstances of the case m^^o^_^„anqv/ed' ■as. .

V
. -■■■

’fhroughCv ,:| •
\

i.tazanwak'':to:;:
Advocate Peshawar.T ' V:

I } ! i- •TTst of Books: _ ^ . -rtno
1. Constitution of the Islamic Republic ofPakistan, 1973
2. Civil Servant Act, 1973.
3. APT Rules 1989. j P

}

I . Ccrtincatc:
{

i
■ Ccrlined that no writ petition on the same subject'and between 

i ’ • the same parties has ever peen filed.
illlAy TOBAV
P- ■ V.Oeputy Rtigisirar ,

2Ml

i|.;-r

c t
i —>; ;

•i
' 1

%■ i; ■
I

(
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_i^j2on . i ^

Engineer Mushavaf Shah Assistant Engineer,. (Acting Charge 
Basis) Rehabilitation of Irrigation System of Khyber

' (Petitioner)

W P No.

Pakhtunkhwa Directorate Peshawar.

, . VERSUS

1. (|]ovt of Khyber Pakhtunkhwa ^through Chief Secretaiy Khyber,

l;^akhlunkhwa Peshawar. ■ ^
2. Secretary to Govt of JOvyber Pakhtunkhwa Irrigation Department "■

■ Peshawar.' •.' . , " i i,-
, .3. thief ■ Engineer ’ -(South) ^ Irrigation Department Kiyber

(Respondents)

i

I;
• iir

• PakhtunUrwa Peshawar.!
;1
i1

: Writ Petition under Article 199 of the Constitution 
nf the Mamie Renuhlic orPnkistah 1973-

;
j

Prayer in Writ Petition;

Writ ’ petition anof thisOn acceptance 
appropriate Writ inayipleasc he issued directing 
the respondents to act in accordance '.vith law and 

' to allow regular promotion to tlie Pelitioner & to
before the • Departmental

• 11

I

I

•}

d:i place his cases
I promotion committee for Iiis conlmmation / 
i regular promotion agalnsl the pos( o!' AssislanI 
I' Engineer DPS-17, similarly to declare the 

amendment introdneed in the i-ccruilment. rules 
vide Notilication No. SOE/ lRR/2-3*S-2010-li 
dated 25.6.2012 are inapplicable to the ease of the 
petitioner and . have no ; retrospective effect

arc legally not ;;

;

;
>:

I •

I
} ■ / !

i similarly the respondents • .!•
! competent to process the promotion cases on such 

' ; rules to the dotriirxmt of the rights ol . tlic
petitioner or any other remedy deemed proper 
may also be alio well .

f, (
; i

• . • V b,.»'' (

- Interim Uelief:
y'^O' I\

J

iI \ -F, iy 1y
1

1'.•i

I

r
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FORIs^ OF ORDER SFIEET>*/.

7

)
Court of.:
Case No ••.of.f

:
Order or oilier rroeccdiiij’s willi Siu^alurc or.Juci{:c.

I l>cri:il [So. oF
I Order ;ii 
I i»nicccdnii’s *

DuteofOrdcror
l’icicccd'mi.'.s i

. 3 •■ 21
s •

22.n.20i2 ly/vV PetUioa I\’o.2440~l^/20_12_

Mr. Tjaz Anwar, Advocate, 
for the petitioner.

******

The icimmeiits, called for are still awaited.

Reminder be issued to. the respondents: to: do the 

needM wrlhin: a fortnight. Adjourned lo ja .dale in

.office. ' .

Inleriiii Roiit-f.

. .Notice to the other , side for a

office.. In the meantime, status quo be maintained.

Present:

1

i
It

• I

1
;

i • -v

A:":. ...i
!

•1

short; dale in ‘►

j •

mn . (■■I: \
1

V>p /'y
I I •

• caavI '.v. V‘: -. .1 ap :;.
-S '1 j

■j

f ■* •V

nvi'/,- COPY'. I; ' 1I • 1;
w. i

r^' -u-n i

:::>3 i-1

■ Pi. .‘.-v * t;• ...iir ,•

•• OqJcr1984 ■ ;
•i

^ y 'TPzo Il\:A -•
tril !^y..-v-\ *

;a

' ’ ' ;

(
(Faya/) f '

\
%

I

D' 3

J.

1

:
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UkFORE THE KHYBER P.AKimJNKHWA illClI COURT PESHAWARu

Writ petition No.2440-P/2012 

Mr. Musharaf Shah,
Assistant Engineer (Acting Charge Basis) 
Rehabilitation Project Peshawar.

(Petitioner)

VERSUS

ChicfSccrclary Govt: of Khyher Pakh.uinkhwa. 
I’cslmwar.
Secretary to Govt of Khyber Palditunkliwa, 
Irrigation Department, Peshawar.
Chief Engineer (South), Irrigation Department, 
Peshawar.

2. (Respondents)

3.

f •

Subject:- .TOTNT PARA WISE COMMENTS ON HRHAl.F OF RESPONDEN'm ^ 
N0.2 & 3

. RcsncctfuIIv Sheweth,
Preliminary objections.

The petitioner has go't no cause of action.
The petitioner is estoped by his own conduct. , .
Since the matter pertains to terms and condition of Civil Servant, therefore iri 
terms of Article 212 of the constitution of Islamic Republic of Pakistan, Khyber 
Pakhtunkhwa Service Tribunal is the only competent foi-um to adjudicate upon

the matter.
Tliepctitionerisbadformisjoinder/nonjoinderofriecessaryparties.

i)
2)

3)

4)

FACT

1) , Para-1 pertains to record hence no comments.
Para-2 pertains to record hence no comments.
Incorrect, because the petitioner joined tlie department through Public Servj.ee 

Commission as Sub Engineer on the basis of Diploma of Associate Engineering. 
The petitioner acquired degree of B.Sc Civil Engineer during Service but witlroul 
informing the authority which is pre-requisite in such like cases. •
Para-4 pertains to record hence no comments.
Incorrect, being senior in service graduate Sub Engineer he alongwith other 

. appointed as Assistant Engineer bn acting charge basis as provided under Rule,9 

sub Rule,4 and 6 of appointment promotion and transfer I- .u)cs 19oA.
Correct, to the extent that in pursuance of Supreme Court of Pakistan decision etc, 
observing of codal formalities amendment in the Service Rules in Irrigation 
Departinentj^fied on. 25-6-2012., It is pointed out that at present total Nos of 

'. Graduate Sub Engineer is only 13 whereas 11 Nos Sub Engineer having B-Tech 

(Hons) Degree are working in the department. Hence 12% share quota for pre- 
service/ in seivice Graduate is sufficient and more than the quota reserved for
B-Tech (Hons) Sub Engineers which is 8%.

3)

4)
were5) .

6)



j ■

presentation of the petitioner has been filed by the eompetem authority vide 

- ■ ‘ the plea oI‘ promotion of the petitioner is not based on
Para-5 above.

7) The re
(Amicx-1). Further

per provision of llie Rules referred in
more

fuels, as
IncoiTCiil. sufrieicnt promotion quolu i.e.
Sub'Engineers (Pre-Service/In-Service). Tlie petitioner
Graduate Sub Engineer as he joined the Department on , .
promotion will be considered under the rules on his turn. (As per Semonty ist

has been allo<‘ulcd to the Cirudualc 
is most junior amongst the

17-11-2006, his

S)

attached at (Annex-II).

GROUNDS
not excluded in the workinga. ’ Incorrect, the name of the petitioner was

paper, however on his turn the case will be considered'accordingly. 
Keeping in view the strength of Graduate Sub Engineers i.e 1V Nos 12 % 

share quota of promotion is.sufficient.
b.

is denied on Uic basis of provision of •Incoi-rect, tlie plea of the petitionerc.
appointed on acting charge basis. There isrelevant Rules as he was ^

difference between promotion .and appointment on acting charge basis.
of Assistant Engineer was made inIncorrect, direct recruitment, 

accordance with the provision 

recruitment.(Annex-Ill)
In Correct, the . petitioner has not been promoted so

d.
of 65%' share quota for direct

far, rather he was
e.

appointed on acting, charge basis.
the case of the petitioner for promotion will be considered mf Incorrect,

due course of time on his turn.
Incorrect, as laid in Para-F above.

No comments. ,h.

In view of the above facts it is very humbly prayed to dismiss the petition
qu-o , ffldxJUa by -Ucn.

withcost;.^cl cMo wOUcUA^Ai 
CoUJLh3^^OJJ.

Secretary to Govt:
■ of Khyber Pakhtunkhwa . 

Irrigation Department Peshawar. 
(Respondent No. 2)

1

Irrigation Department Peshawar 
(Re.spondent No. 3)



—u.— ........ ^•am<fcaciiMi,::TMvafn“<ftto

7-A'\ ■

GOVERPJMEIMT OF KHYBER PAKHTUWKHWA 

iRRIGATSOW DEPARTMENT

NOTE FOR CHIEF SECRETARY. KHYBER PAKHTUNKHWA

WRIT PETITION NO. 2098-P/2012 WITH INTERIM RELIE!::iFJLEDJY 
FARID GUI. ASSISTANT DIRECTOR. FDRU IRRIGAIiON & OTHER.:;, 
V/<; C^nVT. OF KPK & OTHERS

Subjcci:'

Additional Registrar (Judicial) Peshawar l-ligh Courl.

of order doled 08.08.2012 passed by
rhe

P.(:shf3wui- fios forwareJed a copy
ijcnch of Ifie Pc'shawor High Court; Peshawar regarding Writ 

202.8'P/2012, filed by f-tiricJ C^ul, Sub Irnginoer Irrigotion oneJ 

Khybor Pakhiu-nkhwa and olhers (Annex-!). The 

Peshawar has disposed of Ihe v^ril polilion wilh

diviSlOl I

Peliiiori No 

oilic-rs V/s Govl. of 

Peshc]wc‘jr High Courl 

diicxHierv tc;

,t;lirKj:a;r bcHcxo iiiilialing any process 

nginccr (liS-17), wilhin.o forinighl.

> -
A'.

ll'ie respendenls lo dispose of tne appcals/represcrdaiions of

ol piorvKslion lo Ihc; posi ol
ilu;

Assisi on

‘briefly, background of Ihis cose is ihal foe prornolion to the 

Pngineer [BS-1 7). eoiiier, ihe quofa of differenl slreon-is of
2.

posi ol.Assisfani 

services vvos lixed os under:

65% 'by iniliol recruiliTien!.e.
filness, from10% by proiTiolion, on Ihe basis of sc;nioriiy cum 

amongsl.lhe.Sub’L'ngiriOcrs who fiovo acquired during 
service degree in Civil or Met::honic:cd Lrigirieoring fiom a 

rccogni/e Universiiy. . .

b.

by promolion, on Ihe basis of seniorily cum-filness, from
service os degree;C'-

omongsl ihe Sub Pngineers who joined 
holders in Cuvii/Mocfiariical Lngineenng and

Ihe basis.ol seniorily cuni-iilness Irorri20% by promotion, on ,
amongst ihe Sub Pngineers wfio hole;! a.diploma of Civil.
Mechanical, Piociricol or Auto Tecfinology and nave passed

tor' veers service as

a.

Ocparlmonlcil Grade 7\ cxarninalion with
such.

Con I/P 2
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in Iho soid service rules'for 
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The matter has been examined. The proposal' contained in para-7/n/

8.
is.supported.

I

r ■T (Shahrukh Arbab)
Secretary Establishment ' 
- September 26. 2012•'iKVi;)

Chief^Seef^rv ' 
Khvbir Pakhtunkhwa.

■

</) ■ ■
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Para 7 agreed.9.! .

CHIEF SECRETARY. 
27.09.2012

tM' SECRETARY IRRIGATION .

nro
•ovji

(o
V

Q

*

J



17I

i
i->^fl</\0:’DINARY O /REGISTERED NO. Rill

KHYBER PAKHTirMTi’
__________Published by Authority
■PESHAV/AR, MONDAY, 25TEJVNE~

m
GOVERNMENT . A GAZETTE

2012.

GOVERIWgNT OF KHYBER PAKHTUWKHWA 
IRRIGATION DEPARTIVIEMT. ‘

MOTIFICATION
Dated: 25"' Juried 2012.

m of Khvbp/P 7htprovisions contained in suo-rule
Transf ^989 the I(Appointment, Promotion and

^ : lu ''^"93*'°" Departme.nt in consultation with the Fstabli' hment
Department and the Finance Department, hereby directs 
Notification No. SO{E''t:/23-5,73 dated 17.32 2011 
made narnely;-

that in this Depai l' lent's 
thr* following amendments si iall be

amenjMents
in the Appendix,

f®'' entries
Jnd (d), the following shall be respectively substituted, namely;

1.
in clause (b;. (c)

“(b) twelve percent by promotion rom
or

Note- For the purpose of Clause (b), a Joint senicr’lv^ list of the Sub EV-oineers
Engineering or Mechanical Engineerina shall be 

maintained and their seniority is to be reckoned from the date of their 1^' 
appointment as Sub Engineer.

amSr-Tth ” Srh seniority-cum-filness. from
‘ Engineers, raving,Degree in B. Tech d lons) and have

passed departnnental Grade B and A examination with five 
as such; and

Sq,L®rB"7.ch°rH'""r htl k" sub Engineers having

77^7 77''°"’°*'°''' "" of seniority-oum-fitness from

£res‘{isa;t r.o' ?Sor.r^fr'" -departmental Grade B. and A examination 
such.

- ££ Ta? rSKSf .;‘;s

1212

(c)

yenis service

appointment as Sub Engineer.
(d)

passed
Within five years service as

L.i
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KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE. EXTRAORDINARY. 25Th JURE. 2012.1213

Note- The quota of.dause (b). (c) and (d), above.respectively shall be filled in by 
initial recruitment, if no suitable Sub Engineer is available for promotion;

against serial No. 5, in column No. 5, for the existing entries in elause (b), the 
following shall be substituted, namely:

fifteen percent by promotion, on the basis of seniority-cum-fitness. from 
amongst the Canal Inspectors, Work Takers, Gauge Readers. Surveyors, 
having Diploma of Associate Engineering in Ciyi!, Mechanical, Electrical or 
Auto Technology from a, recognized Board of Technical Education, having 
passed the departmental Grade-B and Grade-A examination, with at-least 
seven years service as such; and

.five percent by promotion, on the basis of seniority-cum-fitness, from 
amongst the Canarinspectors. Work Takers, Work Munshi, Surveyors, 
and work superintendent, having passed the departmental Grade-B 
examination with at-Ieast ten years service as,such;

Against serial No. 7, in column No. 5, for the words "three years" the words “one
year” shall be substituted: . '

.*’ • * • * ♦

against serial No. 9, in column No. 3, for the existing entry the following shall be 

substituted, namely:

a. Bachelor Degree or equivalent quaiification from a recognized Universliy; and
b. A speed of, 80 words per minute in short hand in English and 40 words per

minute In English typing: and

. against serial No: 13. in column No., 5. in clause (b). the words and figures ‘and'
under 45 years of age" shall be deleted.

II.

"fb)

(c)
1

I

ill.

iv.

v.
are

SECRETARY TO GOVT. OF KHYBER PAKHTUNKHWA 
IRRIGATION DEPARTMENT.

; /

rrlntfld nnd ]iubli.':li>;d by (ho Mnnniror. 
Slaty. & Pig. licf tU KUyber pj-kJitu'jhhwa. Posh.

t

•.r"

JL . i-'ij
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BEFORE KHYBER PAKHTUNKHWA Si-ZllVICE T‘RTBUNAL^-4^-’^ 
■ resiAWAR.

SERVICE APPBAI. NO. 1175/20!2

Dale of institution ... 25.10,2012 
Date of judgment 26.02.2014

Muhammad Javed Sub Engineer BN 1 Assistant Director 
(OPS) Small Dam Division, Peshawar. (Appellant)

VT'.RSIjS

1... Govt, of Khyber Pakhtunkhwa through Chief Secretary 
Khyber Pakhtunkhwa Civil 'Secretariat Peshawar.

2. Secretary to Govt, of Khyber Pakhtunkhwa, Irrigation Department 
Civil Secretariat, Peshawar.

3. Secretary' to Go\n. of Khyber Pakhtunkhwa, Finance Department 
Civil Secretariat. Pc.shawar.

4. Chief Engineer (South.) irrigation Department. KPK. Pesh.awar.
5. Niaz Badshah S/o Saeec liadsiiah, Sub-Enuineer.

Office of the Executive Engineer. Peshawar Canai Div ision.
(Respondents)WarsalcRoad, Peshawar and 6 others.

Appeal under section 4 of the Khvber Pakhtunkhwa Service Tribunal Act.
. 1.974 against the Notification No.SOE/IRR/2-3-5-201 ON 1 dated 25 6.2012

■■ Q, whereby amendment has been introduced' curtailing the promotion quota of.
tE^ppeJlant to 15% against the existing quota of 20% thus seriously 

W\ prejudicing and affecting the promotions rights of the appellant against 
which the departmental appeal dated 02.07.2012 was not replied.

M'/S Ijaz Anwar & Mohammad Asif Yousafzai,
Advocates
Mr.Muhammad Adeel Butt,
Addl: Advocate General.
M/S Saadullah Khan Marwat, Ghulam Mohy-ud-Din Malik, 
Ghulam Nabl & Sardar Shaukat Ilayat,
Advocates.

For appellant (s) .
For official respondents 
No. 1 to 4

For private respondents 
No.5 to 11

Mr.Qalandar Ali Khan 
Mr. Muhammad Aamir Nazir,

Chairman
Member

JUDGMENT

OALANDAR ALI KHAN. CHATRM.AN: Since identical legal and factual 

questions have been raised in this appeal as well as in the connected appeals titled

Mehmood SuItan-vs-Govt. of KPK through Chief Secrelarv etc. (/Appeal No,' 

1176/2012), Syed Muhammad i ounas-vs-Govl, of Kl'K through Chief Secretary etc. 

(Appeal No. 1177/2012), Muhammad Yacioob vs-Govi, of KPK through Chief

t
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2

/ 1178/2012), Waqar Shah-vs-Govt. of ICl>K through Chief
: Secretary etc, (Appeal No.

Secretary etc. (Appeal No.

Secretary etc.

Chief Secretary etc.

, ihrough Chief Secretary

through Chief Secretary etc. (Appeal No 

. ■ through Chief Secretary etc. (Appeal No 

dispose of the said connected appeals.

1179/2012), Sabir Hussain-vs-Govt. of KPK through Chief 

Muhammaci-vs-Govt, of KPK through
(Appeal No. 1180/2012), Riaz

(Appeal No, 1181/2012), Harocn-ur-Rashid-vs-Govt, of KPK 

US2/2012), Anayatullah-vs-Govt. ol KPK
etc, (Appeal No.

U83/2012)and Farid Gul-vs-Govl. of KPK

1184/201'2), this single jndgnicnl will also

Sub-Engineers (B-11) in the Irrigation Department of Khyber

SOE/1RR/2-3-5-2010-U dated

introduced thereby curtailing the promotion 

existing quota of 20%. The appellants preferred

avail, hence these

2. The appellants are

Pakhtunkhwa. and are aggrieved of Notification 

25.6.2012 whereby amendments have been

quota of the appellants 

departmental appeals against the impugned notification but to

No,

to T5% from

no

appeals.

as Sub-Engineershaving joined the Irrigation DepartmentThe appellants2
of Associate Engineering were(BPS-11) while possessing the qualification of Diploma 

enjoying 20% quota for promotion to the post o
f Assistant Engineer (BPS-17)_ ever-

in the Recruitment Rules, 1979; and 

dated 17,2.2011.
-since the provision incorporated to this effect m

subsequently retained in Recruitment Rules notified vide notification

of the appellants is that the Diploma holder Sub-Engineers were large in
The. case>. while having limited quota in promotion, therefore: they were posted against

acting charge basis or in their own

. :...anumber
i?"*' r

\ posts of Assistant Engineers (BPS-17) either

..d .=.!« dddpi. WLg ™r. .h» 20 otTl., » .I*™- -h»

) aftfer ye?.rs of waiting they reache4 the promotion zone,

curtailed from 20% to 15% vide the impugned notification, inercDy

on

but their quota for promotion.'•i

was abruptly
seriously prejudicing and affecting prospects of their promotion. The appellants alleged, 

that they submitted representations to the department prior to the promulgation of the

rules and also



■ ■ vr •< ---v -- r; '
- -i.

M'#v-v.'

2

/ :>
paid to their representations 

they-received any response to-.their

; and.

detriment of their vested'rights, but neither any heed 

prior to the promulgation of the amended rules

departmental appeals within the slallitoiy period . pi escribed ibr the'purpose 

instead, the amended rules were given retrospective effect thereby adversely affecting

was

nor

the right of promotion already accnied to the appellants under the un-amended luies. In 

this connection, the appellants initially lodged writ petition, and then lodged these

. appeals.

The appellants have assailed the amendments in the rules through the impugned 

notification, inter-alia, on the grounds, that they have not been treated in accordance 

with law and while amending the rules, the strength of Sub-Lngineers of dilleient 

categories has not been kept in view, as the total strength of in-service luigineering 

Graduates was about 13 while they have .been allowed 12% quota in promotion, Sub- 

Engineers holding qualification of B,Tech(Hons) have been allowed -8% quota as 

against their total strength of 10; while Diploma holder Sub-Engineers (appellants) were 

130 in number but their quota has been curtailed from 20% to 15%; that the Degree 

holders initially look the benefit of their B.Sc Engineering at the time of initial 

recruitment through Public Service Commission and then on,the basis of the same 

degree they are allowed promotion, thus availing double benefit , on the same 

qualification; that sudden curtailing of quota for promotion at thq'time when the 

appellants had already reached the promotion zone amounted to denying vested rights 

of promotion to the appellants and snatching the rights already accnjcd to .them; that 

amended rules are against the seiwice stmeture of the Sub-Engineers as they tend to 

create cadre within cadre without hearing the stake holders, hence against the principle 

of natural justice; that promotion on the basis of only higher qualificaLion under ihe 

amended niies amount to out of turn promotion, which has consistently been deprecated

4.

y

j

the superior courts; and that the appellants were fit and eligible for promotion to the

•t-nhk- of Assistant Engineers-BPS-17 -and failure on the part of the respondent-

■'C

T' <9
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depaitmcnt I'o foUow ihc law and make promotions is'seriously aHecling.rights.of the.

appellants. •

5, The appeals have been-vehemently resisted' by the official, as well as private ' 

icspondents, who joined the proceedings lalci* on. In tlicir separate written I'cplies, they 

contested case of the appellants against amendments in the pi'omotion rules, mainly, on 

the grounds that some of the B.Tech(Hons) .Degree holder Sub-F£ngineers 

serving the department for the last 24. years, while at the same time admitting that 

of the aggrieved civil servants had been appointed in the year 1987. 'I.'hey claimed that 

20^ quota for promotion ol Diploma holder Sub-Ungineers was fixed in the 

Recruitment Rules, 1979 as well as in the rules of 1994, but in the rules of 1999 the

vvci'e also

some

quota was fixed at 15% and later on in the rules of 2011 the quota was re-fixed at 20%. 

..However, in the rules of. 2012, the quota 

j Degree holder Sub-Engineers

was re-fixed at 15% because B.'i'ech (Hons) 

merged in the quota of promotion for. the post of 

Assistant Engineer (BS-17) as quota of .Diploma holders for promotion at the ratio of

were

20% had already been utilixed/exhausted. They disputed claim of the appellants that 

they were serving the department for longer period on the ground that some of the

B.Tech (I-Ions) Degree holders were also serving the department for the past 24 years in 

'■ BS-11. The respondents alleged that representations of the appellants have since been 

rejected. They maintained that the. amended mies have legal sanctity and

questioned under any law and that cases of the appellants for promotion will be dealt 

with in accordance with law

cannot be

on the basis of scniority-cum-fitncss. The respondents also 

on the ground that the same were for the betterment of alldefended the amended rules

categories of employees.

Arguments of learned counsel for the appellants, learned AAG and learned 

^ounsei for private respondents heard, and record perused.

r
.The mam thrust of the arguments of learned counsel for the appellants 

the act of the respondent-department to abruptly introduce amendment in the promotion '

was tliat

^ /r.
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mles thereby curtailing quota of Diploma holder Engineers and creating a distinct quota

with number of B.Tcch (lions) Degree holders.

>
'

was
of 8%, though not commensurate 

tainted with malice, as neither the appellants were provided opportunity to defend their

actual strength of different categories of Sub Engineers

in live rules. U was alleged on

vested rights for promotion 

was taken into consideration at the time of amendments

nor

behalf of the appellants that no sooner the private respondents acquired the qualification 

of B.Tech (Hons), they manoeuvred to sceae-e a distinct quota toi themselves o 

out of turn promotion on the one hand and deprive the other eligible candidates 

promotion at the time when they had reached the promotion zone after waiting since 

dong, on the other. The appellants challenged the retrospective application of the 

amended rules on the ground that right of promotion had accrued to the appellants under 

amendments, therefore, the amended rules could not take away vested

secure

for

the ailes before 

rights fi;om the appellants.

8. The respondents, on the other hand, raised objection to the maintainability of 

appeals and jurisdiction of the Tribunal against rule making powers oFthc Government,- 

and to entertain appeals for promotion to a higher grade/pay scale; and at the same time 

defended application of the amended rules to the case of the appcilants on me giounds 

that, firstly, the Diploma holders had already secured promotions and liad e.xhausled

before the impugned amendments and, secondly, the

not yet in the

promotion zone, for instance, the appellant in the instant appeal stood at S.No.37 of the 

seniority list. It was urged on behalf of the respondents that the B.Tech (Hons) Degree 

declared equivalent to B.Sc Engineering, hence need for creation of separate quota 

for B.Tech (Hons) Degree holders. 'I'he learned counsel for the respondents, on the basis 

a number of judgments of the superior courts, contended that promotion
f '1
>v4ted right and that the Government is always competent to prescribe or enhance 

locational qualification for the purpose of promotion against a particular post through 

'y h#ndment in relevant rules, which was not challengeable. The learned counsel further

their quota under the rules 

amendments, were challenged by those Diploma holders who were

was

was not a
vT r.'■:v'

i-.'*
J.
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contended that promotion, oh acting charge basis could not be equated'to regular 

promotion and did not confer any right of regular promotion.

9, It would be appropriate to first deal with the objection of the respondents with 

regard to jurisdiction of the Service Tribunal and maintainability of appeals against- 

amendment in ailes and for the purpose of promotion. The question of jurisdiction .oi; 

the Tribunal to entertain and adjudicate upon an appeal against rules/statute has been 

rest by the august Supreme Court of Pakistan in the oft quoted judgment in the 

of Muhammad Mubeen-us-Salam and others—Appellants-versus-Federation of 

Pakistan through Secretary, Ministry ofDefcncc and others-Respondents, reported as 

Pl.D 2006 SC 602. When confronted with the dictum laid down by the august Supreme 

. Court of Pakistan in the said judgment, the respondents' could not controvert the 

■ principle of law established by the. above referred judgment. As regards appeals for 

,'promotion, there are no two-opinions that appeals for promotion si.mplicitor 

competent under section 4 (b) (i) of the NWFP (KPK) Service Tribunal Act, 1974; but 

these appeals have primarily been lodged against amendments in the rules, thereby, 

allegedly, seriously prejudicing and affecting the promotion right of the appellants; and 

relief of promotion has been souglit so to say as a ‘consequential rclici .

/
f

laid-at

'case

are not
/

/

The record would show that ‘in order to examine and dispose of the appeals 

preferred by M/S SaifuIIah Khan and Amanullah Khan, Sub-Engineers, on merit basis’,. 

Government of Khyber Pakhtunkhwa, Irrigation Department, constituted a

10.

the

committee comprising Engr, Sahibxada Muhammad Shabir. Superintending Engineer,

Chairman and M/S Misa! Khan, SectionPeshawar Irrigation Circle, Peshawar, as 

Officer(Establishment), Irrigation Department^ and laved Ali, Admn Officer,-office of

Chief Engineer (South)^ Irrigation Department,as Members, vide Notification dated 6'’'

^.October 2011, with following terms of reference (TORs): ■

To examine equivalency of B.Tech (Flons) with that of 

BE/B.Sc Engineering in light of the references quoted in the 

appeals of the Sub Engineers.

*X
V..

\

^'v J}
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• To consult Irrigation Department, Govt, of Punjab, Lahore for 

obtaining legible copy of their notification of Septci-nbcr,2001 

alongwith other connected documents, whereby B.TechCHons) 

Sub Engineers arc considered for promotion to the posts of 

Assistant Engineers (BS-17).

i ■

to whether fixation of• To give specific recommendation as
quota for B.Tech (Hons) degree holder Sub Engineers on the 

analogy of B.E/B.Sc degree holder Sub Engineers for

promotion to the posts of Assistant Engineers (BS-17) is 

feasible for placing before the SSRC to amend the Service 

Recruitment Rules of Irrigation Department or otherwise.’

In its report dated 19.11.2011, it was clearly staled that the committee was constituted 

"in order to examine appeals of M/S Saifullah Khan and Amanullah Khan, B.lech 

(Hons) Degree holder. Sub Engineers, requesting therein to consider B.d'ech (Hons) 

j degree at par with the B.E/B.Sc Engineering Degree and include the same in the quota

reserved for graduate Sub Engineers for promotion to the rank oi Assistant Engineer . It

be observed here that conlrary to the object for which the committee wasmay

constituted, and itself explained by the committee in its report, the committee 

recommended creation of 8% separate quota for B.Tech (Hons) instead ol including

B.Tech (Lions) in quota reserved for graduate Sub Engineers. Needless to say that 8%

created after curtailing the existing quota ofseparate quota for B.'i'cch (Hons) was 

Diploma holders from 20% to 15%. It appears from the report of the committee that the

consideration of equivalency of B.Tech (Lions) with B.Sc Engineering for the purpose 

of grades, pay and promotions weighed heavily with the committee for recommending 

creation of a separate quota for B.Tech (Lions); but it may be remarked here that 

equivalency of B.Tech(LIons) to B.Sc Engineering for the purposes of the grades, pay 

7and promotions, has never remained a bone of contention in the light of communication 

yjoj the Higher Education Commission: However, the question is that whether
fi-i:
^J^ivalency of B.Tech(Hons) to B.Sc Engiiiccringjpcr sc^coiiid be a ground for creation 

eSQ separate quota for B.Tech(Hons), without taking into consideration the entire

'if
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ice structure of the department, rights accrued to members of the service under the

likely Ip be adversely

service

existing rules, and concerns of those employees who 

affected by the proposed amendments. To say the least, the committee, as its report 

shows, did not attend to any of the above necessary prerequisite for amendments in tire

If
were

i1
%

existing rules. 1
1 The committee failed to take into eonsidcration the existing strength ol dillercnt

11.
categories and the quota reserved for their promotion. The record would show that

reserved lor initial recruitment, 10% for selection on meritsinitially 70% quota

regard to seniority from amongst Sub Engineers who hold a degree^ and 20% 

merit with due regard to seniority from amongst orfieiating Assistant

was

with due

for selcGlion on

Engineers holding a diploma, vide notification dated 30'’^ April 1979. In the year 2011,

reserved for initialvide notification dated 17^'’ Febmary 2011, 65% quota was 

recruitment, 10% for promotion amongst Sub Engineers who acquired degree in Civil

' or Mechanical Engineering during service, 5% by promotion for Sub Engmeeis who 

as degree holders in Civil/Mcchanical Engineering^ and 20% by 

promotion for diploma holder Engineers who passed departmental Gradc-A 

examination with 10 years service as such. It was pointed out by the respondents that 

the s-ules of 1999, the quota for diploma holders was fixed at 15%; but

joined service

once before, in

the .fact remains that before the impugned amendments, the quota for diploma holders

was re-fixed at 20% in the rules of 2011.

The main grievance of the appellants is that curtailing their quota from 20% to 

15% and creating 8% separate^ quota for B.Tech(Hons) will place them in a 

disadvantageous position as against holders of degree of B. rcch(,I-Ions), who, accoiding

\1:.io (he appelianls, arc 10 in number while Iherc arc around 130 diploma luildcis Sub
':/h - ' . ■
^'i.ngineers in the department. In order to further augment their arguments, the appellants 

\j3ve brought on record documents showing holders of B.tcch(Hons) degree, who 

initially diploma holders, to have acquired degree ofB.Tcch (Hons) afterwards during 

the year 2010 onwards, .with the exception of Khurshid Ahmad, who acquiredjhe

. 12.

%

were
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degree on 5.12.200^ but has joined the appellants in filing his own appeal against the 

impugned amendments. It has been vehemently stressed on bcbail'of the appellants that

they joined service much earlier than the degree holders of B.Tech (Hons) and thus ,

ranked senior to them and most of them reached the promotion /.one when the

promotion mles were suddenly and unilaterally amended to their detrimcnl, depriving

them of their-vested rights to promotion; and to the unfair advantage of degree holdeis
4

of B.Tech(Hons) who otherwise could not qualify-for promotion being junior in the

' seniority list. They, allegedly, therefore, manoeuvred to carve a separate quota for

promotion for themselves, detrimental to the interest of other senior employees in the

department.

13. In the report, the committee concluded that ‘considering the re-adjustment of

Sub Engineers strength the committee recommends ’. In other words, the

committee was largely influenced by the re-adjustment of Sub-Engineers prior to the 

impugned amendments. The learned counsel for private respondents also urged that 

even otherwise the diploma holders had secured promotion and exhausted their 

erstwhile quota of 20%, therefore, they had no cause of'action to challenge amendments 

in the rules, which were not going to affect their promotion rights which they had 

availed under 20% quota. The argument is, prima facie, far-fetched for the reason that 

the dispute is not with regard to who got how much share under the'quola existing 

before the impugned amendments, rather the issue is whether amendments in the rules 

are in the interest of service and all the employees, and not to the detriment of any 

segment of the civil servants and to the unfair advantage of a particular class of 

government employees. The report of the committee'speaks otherwise and reveals that 

such considerations prevailed with the committee, which acted unilaterally, without 

affording a chance of putting forth their case to those employees who were likely to be 

affected by the impugned amendments.

no

Having said that, there can possibly be no cavil with the legal propositions that 

the Government has the authority to frame rules and also introduce amendments in the
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pp. .r.,

of .the Service

relevant mles to enhance qua 

of amendments m . 

regard to unilaterally 

.detriment. One can also make 

. Tribunal is barred in cases 

against amendme
did not meet the ends of law and justice.

/T. •

about the fact that jurisdiction
no bones 

of promotion; but

nts introduced in the service-rules

C'

, which, according to the appellants,

of the appeals,ing discussion, on the partial acceptance

is referred to the competent authority

d observations made in 

action, under intimation to the 

avoid further legal 

promotions under the 

. There shall, however, be no order as to

As a sequel to the forego 

the case of amendments imquestion

15. i.e Secretary

of KPK, Irrigationto Government 

of the impugned amendments
in the light of above discussion an

ion and further necessary

reasonable time. In order to
the judgment for a just decision

of the Tribunal, withinRegistrar

.iplications and
frustration of the spirit of this judgment.

con
hold in the meantimeamended rules be put on

costs.

26.02.2014

A,1.T
Kli¥-

.-atfoil C-f " ... ? ’ .•1 ■Date cfFrA: 
Kunfoc::

'.•'ll..

! ■ .
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BEFORE THE KHYSER PAKHTUNKHWA^SERVICETRIBUNAL. PESHAWAR 

Service Appeal No. 1181/2014
I
3

f Ii k Engineer Mushorof Shah, Assistant Engineer (Acting Charge)

VERSUS
•'' ' ■ '

GovernmenI c^f Khybc^r iA^khtunkhwa through Chief: Secretary & oihers.
--

(Respondenrs)

JOINT PARA WISE COMMENTS ON BEHALF OF OFFICIAL RESPONDENTS 

Respectfully Shevveth:

Preliminary Objections.

,/GI (Appellant)

vr
■}?}.]

/ ir
! -

1. The dpfx;llanl hc3s got not cause dt actioh:'. ■

2. The gppellani is estopped by his own.conduct.

3. Iho c:ippcxd is t)ad for mis-joinder/norxjoind.er of necessary pdrfic-\s,

4. Ihe cosc: of amendment in the soorvice rules has gained finality as Ih 

Supreme^ Court of -Pakistan has already set aside the judgment 

26.02.20i4 of this Hon’able Tribunal; and-has also dismissect 

pending appcxds which were filed agajhsTthe said amendrrtents.

I

i'

cia I e

ail !h-

ON FACTS

Para-1 pertains to record, hence nd comments.

Para- 2 periains to record, hence no comments, 

incorrect, because the appellant, joir^dd the department ifiroug 

Public: .Service Commission as Sub Engineer on the basis of Diplom 

of,/\r.sockdo Engineering. The appellant.acquired degree of 12 .SA 

Ciyt Engineering during service but, without informing the authorii 

which is prc>requisite in such casc->s.

. Pore- 4 per tains to record, hence no.comments.

1.

2.

3.

i
1 •

1

4:

5. ■Incorrcx;!, bedng in-service graduate Sub Engineer he'.’alongvViii 

othc-x were appointed as Assistant Engineer on acting c;harge txxsi 

as DfC3victcx.t under Rule-9 Sub Rule 4'of Appointment, Promotic; 

one: irensfex. Rules, 1989. Moreover; as provided under Sub Rule 6 e 

the ibid rulcxs, acting charge appointment shall not

v'

c:onfer c.:,-:'
vexfext right for regular promotion to the post held on c:ic;tirK3 cr:arcx

bexis (Annex-I).

PCKiU 1.01 '}
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I' Corred tc5 the extent that in pursuance of Supreme^ Couri o 

Pakistan decision etc, after^- observing all codai formalities^ 

amendmon! in the Sen/ice Rules; of Irrigation Departrheni wore, 

notified.on 25.06.2012. it is pointed out that against the'quota c 

12% for Pro-Service/ln-ServicetGraduate, there are 13; No. Su 

Engineers, whereas against the_8% quota' for B. Tech (Mohs) the Nc 

of Sub Engineers is 12. . i’-.

6. .•'I

I>

!.

Thot on rec:eipt of representation frorn the appellant andiolhers, Ih 

respcsndesnl Department dolled ■ them through Chief Enginec- 

(South) to attend the office of Secretary Irrigation (Annex-1! 

Moreover, after hearing them, the proposed amendrrients wer

prexsessed and notified in the public interest. Furthermore Ihc-s pie
r

ofpromolion of the appellant is not 'based on facts, as per provisio 

of the Rulcss referred in Para- 5 above. ; '

7.

1

1

! r
I

Correct to the extent that the oppeilant submitted department 

appeal but the same was considered',’by the competent aufhoh 

and filed having no solid grounds, rhe- appellant alongwith othe ' 

have becsn informed accordingly through Chief Engineer (Sou 11 ■ 

Irrigation (Annex-Ill).

8. { '

I

■2

9. incorreef, sufficient promotion c:]yo1a i.e. ..12% has been aflcscalcsd

the Croduolc-s Sub Engineers (Pre-Service/ln-Service). The dppellani

junior most cxnongst the Craduate.-Sub;:Engineers as heqoined If

Departmerrl on 17.11.2006: his promption'will be considerecj under 1f

rules.on his lurn. Seniority list attached at'(Annex-IV). Furthermore if
.'i

case with regard to the amendment'in dhe rules in question has g
'

finalily as 1he Supreme Court of Pakistan'has set aside the judgme 

ctated 26.02.2014 of this honourc^bte court vide short order dote 

11.1 1.2014 and detailed judgment dc3led;'24.11.2014 by edismissing 

the pending appeals in the Service Tribunal and validated tl 

Notif;ic:a!ion cdoted 25.06.2012 (Annex-V).;

I

;

.i

I’ogo oi 3
.

i
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GROUNDS:-

; Incorrect, the name of the oppetiant was not excluded in the: 

working paper, rather his nanne was not even considered while: 

preparing working papers. The. case, for promotion will be 

corisidorect on his turn.

Incorroci. hursuant to the decision pf-Supreme Court of f^akislon ir 

Suo -Moio. hetition No. 52 oh 19-93 Whereby the August -Cour 

considered the B. Tech ' (Hops) degree at. par, witfl' 13.L:/B.Sr 

Engineering Degree and the University ,Grant Commission whereb' ■ 

they Irealoct the degree of B. Tech (Hons) at par and compofiblh 

wilTi B.l7lh Sc; Engineering Deegroe holders only for the purpc;se c 

grexies,. pay and promotion, '■ ■fhe ■ competent authexiiy ii. 

consuliqficxi with the Standing Service Rules Committee notified Bp- 

quofa for Ih Tech (Hons) Degree Holder. Sub Engineers oho 12% 

CTrc:ctualo Sub Engineers. ; E

lnc%;rrcx;i, Itie plea of the appiellant ;is denied on ttip basis c: 

provisk;n o\ relevant Rules as tie Was appointed on aclihg chare 

txxsis. Thexe; is difference between: promotion and appoiptmc;nt o.' 

crjcting crfiorge basis.

IrKsorrcx:!, ciirect recruitment of Assistant Engineer was’ mode; ; 

aGc;orctancx; with the provisloh of 65% quota reservedSfor ciirec 

rcx;ruilmc;ni (Annex-Vl),

jnc:tjrrcx;i, Ihe appellant has nc;f been-promoted so fop ralfKX h 

was c;ppointed On acting charge basis:

'lnc:orrcx;1, Ihe case of the appeilqnt for promolicTn will 

considexed in due course of time on his.-turn. 

lncorroc;l, as laid in Para- f above.'-;, v

That fhe rc;spondents seek permission'to raise additional grourv 

and prayexs at the time of argumehls. .p

a.!
/

b.

Ir'

c.

d.

I

e.

. f. .

g-

h.

In' vic;w of the facts, it is very humbly prayed that the appeal or If 

appellant is devoict of merit and without sub.sTqnce, may be dismissed with c;o:

Secretary tc5Govt. of KPK, 
irrigation Deparlmenf 
■ ■(Respondent No. 2)

Chief Secretary, Khybc.x l^akhfunkhwa 
(ResponejenI No. 1)

?r7Sou1h) Irrigafiop 
■ndeni No. 3) , ■

. - C3hief Eng/
[Ref
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(3) It will be the sole disdretion of the appointing authority to accept or refuse a
, ^-^-quest for transfer under this rule and any decision made in this behalf shall be final arid 

I ft^^/:sliall not be quoted as precedence in any other case.

Appointment on Acting Charge or current Charge Basis. (1) Where the appointing 
^authority considered it to be in the public interest to fill a post reserved under the rules for 
departmental promotion and the most senior civil servant belonging to the cadre 

-^L;nncemed, who is otherwise eligible'for promotion, does not possess the specified length of
|;: service the authority may appoint him to that post on acting charge basis;

"Provided that no such appointment shall be made, if the prescribed length of service 
|s short by more than ^®[three years].

/
I::: ?'!

or service
I a';-'.

I
i

I 3s a civil servant holds the acting charge appointment, a civil servant
'ilrf': junior to him shall not be considered.:for regular promotion but may be appointed on acting 

• 1®'^ -charge basis to a higher post. - •. :

(2)* -r-

1 bi
I (3) lu the case of a post in Basic Pay Scale 17 and above, reserved under the rules 

^^1 tojbe filled in by initial recruitment, where the appointing authority is satisfied that no 
suitable officer drawing pay in the basic scale in which the post exists is available in that 

i^P expedient to fill the post, it may appoint to that 'post on acting
charge basis the most senior officer .otherwise eligible for promotion in the- organization, 

gK:|- cadre or service, as the case may be, in excess of the promotion quota.

Imt^. ' charge appointment shall be made against posts which are likely to fall

vacant for period of six months or-more. Against vacancies occurring for Hess than six 
p months, current charge appointment rhay be made according to the orders issued from time to 
i/ilinie. ■ . -

11
Mi

1
I

■^1

I■ ^

mSII i-i
Appointment on acting charge basis shall be made on the recommendations of. 

ilRS Departmental Promotion Committee or the Provincial Selection Board, as the case may

>Acting charge appointment shall not confer^any vested right-.fof.'regujar' 
^promotion to the post held on acting charge basis.y

m
m

4/ •

it
IV PART-III -y

t’ s'I•X
:AINITIAL APPOINTMENT 1

il
i io. fcAppointment by Initial Recruitment :-(I) Initial appointment to posts' "[in various 
|| basic pay scales] shall be made* .v

y.
e ■

y I
it i!m ■ if the post falls within the purview of the- Commission, 

Examination or test to be conducted by the Commission; or
on.'the basia ofi wii m

h Iim I of Rule 9(1) replaced with colon and proviso added by Notification^ No SOR-I 
(S&GAD)4-l/80/Vol-II, dated 20-10-1993.
The words one year substituted by Notification No. SOR-I(S&GAD)4-1/80/11I, dated 1,4.3.96.

scale-16 to 21 substituted by Notification No. SOR-I(S&,GAD)l-117/91 (C). dated ■

113rM J9 '

y

11

ill iMt A-.-.'.
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v
• D _/■m' GOVERNMENT OF KHYBER PAKIITUNKH WA 

IRRIGATION DEPARTMENT
' M K%

•* 1W^'"r. V ■•'-r

si'.

No. SO(E)/1it:/23-5/20I0-1 1 A 
J^ated Peshawar Ihc 2*’*^ July, 2022\

I

f ToJ

The Chief Engineer (South), 
Irrigation Department, Peshawar

•i

f ;;
iSubject: appeal against the AMENDED:service RUI FS OF IRRIGATION

DEPARTMENT ;*
r.

I am directed to refer to the ajDpeals submitted by different 

Sub Engineers, against the recent amendments in the existing service 

rules of irrigation Department and to reguest That theTollowingi^^Sub 

may be directed to_ attend .office of .the-Secretary lrrigatibr] ^ 

cm po.07Tt0T2 af-t’0.30- A.M:-

I

i
• 5

i :•

Engineers

Mr. Farid Gul 
Wdqar Aii Shah ..
Mr. Bgkhtyar 
Mr. Shoukat Badshah 
Mr. Musharaf Shah, 
Mr. Amanulldh^ 

vii. Mr. Saifullah f\

ii (Diploma Holder)

(Pre-service graduates)^ 
(in-service graduate)

(B. lech Hons Sub Engineers)

i

• IV.
V.
VI.

i

i

i

i-"-;
i on)

action Officer (Edt:j
t'

k: Endst: No and dote even.;p~*

Copy to PS to Secretary (rrigation Department, Peshawar 
he is requested to reflect the above meeting in the schedule of 
Secretary Irrigation, please.

••v

I
:

«
fi

.Section Officer (Esttr)-
•i ■:J

. •

i.

•J
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GOVERNMENT OF KHYBER.PAKHTUNKHWA 
IRRIGATION DEPARTMENT

I

/ V

I' No. SO(E)/Iit:/23t5/73/2012 
Dated Peshawar-lhe 1Jan, 2013

I

I

To ti«

The Chief Engineer (South), 
Irrigation Department.

f
♦

I

r
I iI

•• V

Subject: APPEAL AGAINST THE AMENDMENTS IN SERVICE RULES NOTIFIED
ON 25.06. 2012

I am directed to refer to the subject noted above and to state 

that Mr. Musharaf Shah, Assistant Engineer (Acting..Chorge) preferred ah 

appeal against the amendments in the Service Rules notified on 25.06.2012, 

' whereby 8% quota^has been provided to the Sub Engineers having B. Tech 

(Hons) degree (copy attached).

4

• \*
It is pointed out that earlier similar nature.-appeals of the 

Diploma holder Sub Engineers were sent to the Chief Secretary (competent 

authority) for consideration and appropriate orders: The competent 

■ authority considered the appeals and Tiled the’same having no tenable 

justification..'
*

■- .1 am, therefore directed to request you£tp;;pjedsejnform'Jhe/

applicant‘thdt_the.competent-authority, hbs7ali^d^~fil^rsimilar_'app^lsr^

having nolenable’justification therein! i;
•J

I'
I '¥

AN) I;
/Section Officer (Estt:)5

Enel: as above /
4c , --

II• t

r'

> •v

• »
• V*

X\
r
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-i tentative SENIORltyilST
iR/A/a-Ffiii^ dated Peshawar the.

•/
/04/2014

RemarksNotification No. Present
Appointment

Regular Appoinlment/PromotionDate of 1st
Entryt into 

Govt;

DomicileDate ofName of Sub Engineer with
Academic-Qualification

S#
Birth

Method of Recruitment/
• Appointment

BPSDated
Service

10• 9765432 Sub Engineer■1. By initial recruitment11•2B/S.'1S0C 2o(or i:»OD01/02/1960 MalakandMohammad Hayat BSc Engg: (Civil)1
SDO on acting charge basis in PHLCPesh: University -do*•doll12/12/199012/12/199003/03/1964 SwabiMr. Roohul Amin BSc Civil Pesh; S/Divn: Swabi. .2

University Assistant Engineer Bazai irr .Project
Matdan’on acuii^ ciVsrbei basis.
SDO on'acting charge basis in .Shangla

• <Or..,^0-1109/12/1990 09/12/199010/02/196.3; MardanMr. Shoukat Badshah B.Sc (Civil) ;•3
Enqq: Pesh: University • .-do- .19/03/1992 .fl ■■ -do-19/03/1992,05/03/1962 FR BannuMr. Saeedullah BSc (Civil) Engg;
Nawab Shah University

-.4 S/Divn; Dassu
SDO on ading charge basis bn Swat " ' 
Irr: S/Divn: Swat,

-do--do-10,'03/1992 11. •19/03/199207/05/1964 Swat6 Mr. Bakhtiar BSc (Civil) Engg: Pesh;
University Working as SDO (OPS) '-do- '-do-'.1128/03/1992 28/03/1992Dir2/1/1969Mr. Abdul Sadiq
BSc (Civil) Engg:
Exm; .on 28/12/98 Grade B 
Exm: 6/6/2000 Grade A 
Prefessional

6

24/4/2002 GDO on acting charge basis Jani khel
S/Divn; Bannu •
SDO on acting charge basis Shahbz
Garhi S/Divn: Mardan

-dc-■ i-c.1116/08/199216/08/1992FR Bannu01/05/1966Mr. Farid Ullah BSc (Civil) Engg; '
Pesh: University 

7
-do--do-24/4/1995 1124/4/1995Malakand01/02/1969Mr. Asif Khan BSc (Civil) Engg:8 AgencyKabul University -do--do-04/03/1996 1104/03/1996Dl Khan07/04/1968Mr. Yahya Hameed BSc (Civil) •

Engg: Pesh: University
9 ¥

iL Working as.SDO on'acting charge •
basis in Rehabilitation Project

-do--do-17/11/2006 1117/11/2006Mohmand
Agency

04/08/1982BScy
(Civil) Engg: fom UET Peshawar
Mr. Musharaf Shah10^

•Hn-1117-11-200617-11-2006Tank20-02-1978Mr.Jamshaid Akram
BSC.fCivil) Engs; from Preston
1 Inivrrcirv Pcshawaf,' ’

11

............... T •-do-■^0-17/11/2006 1117/11/200601/01/1981 Charsadda12 Mr. Aftab Alam BSc (Civil) Engg;
Pesh; University •do-19/11/2011 11 •19/11/2011Swat15/01/1982Mr. Inarnullah'BSc (Civil) Eng'g;13
Pesh: University. -dp- .16/09/2013. 11: ;16/09/201314/03/1983 DiriLowerMr. Sahid Ali.khan .
BSC(clvil) Engg; from CEGOS

.14

University peshawar. -do--do-16/09/2013 1116/09/2013D.l. Khan12/3/1988Mr. Rizwan BSC Engg: from UET15
Peshawar

S /Q1/201bdated Peshawar,the.I
No. 7 NDIflG ENGINEER 

J^TER)
lB/A/3-E(in)

1 Secetary to Govt: of Khyber Pakhtunkhw3''ifrigation Department Peshawar.

5 AI? E^xeclveEngineers (concerned) Irrigation Department Khybei Pakhlonktiwa

" co„ccm, .y ntoecion emor .0 cmi.inn sheotd be intimated .im in 30 day.

i.

- • -T iSUPEfelf^DENpING ENGINEER 
■ (HEADQUARTER)

i^:
Icbal damSF-CHve dataVSenrcxiiy LiitVsenfonfy li?: of graduate stA engineernv^uD
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(Appellate Jurisdiction)

PRESENT:' ; Mr.JusticeAnwarZ^eerJmailV ;'
• : I^'JusticelqbdHameediirKalimEilV' 

, 1 Mr. Justice Qazi Faez Isa
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. Civil Appeals Nd.795 to 805/201^ S»,

' ‘J'® P*^ed by the Khyber
• Sarylce Tribunal,: Peshawar In Service Appeals Nb.H7S to

■■■ ■ '■ \ ^ ^ ■

Govt, of KPK through .
; Cliief Secretary and o'tl;ers

. ' Aman'Ullah and othei'S ■•

.T .

/ r. ••

(hCA 795/14)

(IaCAj 776409/14) •

. Appeljants•i' Versus •J.
. V- j. r-

?•
• ■ Muhammad Javed and others •i (in CA 795/14)! ••

Govt of I<PK through q-iief
•• Secretary, Peshawar and others i. ; ;Respbhdkhts,'.(iiiCAsnMoS/U)

i
In C.A, No.7fiS/14! r.'
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Date of Hearing; I

- Mian Arshad Jan, Addi.A;G. i .•
• N.R.

'v.

..'.,11.11.2014V

„■

ORDER

Anwar Zahee:;_Jy;nali, J,- We have heard tlie/.arguments of "the learned ASCs 

representing different'^parties in these connected appeals.-For the'reasoi-fs'Vto he recorded

allowed, the^udgment.-^dated 26.2.201-4 is vset .aside' and

■■

separately, these appeals are 

consequently the service a

■/

ppeals filed by the respondents before.-the' Service -Tribunal are?
dismissed. Sd/- Anwar/Zaiieer Jamali,J : 

Sd/v.Iqbal;Hail)eedur Rahman,! 

Sd/-(^azi Fa^Z:isa,J .
Certified t^&T/u/copy;

;

i ■■

-O ^ '

r

• I f': r 'J'
■ -■'I'.--'- &

ift

• ', w*" a .. #:• 5/ / .' C j
• •

1

'.{X
■MMAjf •f- ;.. .islama{?ad

en

.19 W 7
Vr ^

• 'C-

P'



i'\
f

IN THE SUPREME COURT OF PAKISTAN 

(Appellate Jurisdiction).' \
i . J

.■■■!
I

;I ■
I•j. .\

/ ..
Present:■s

MR. JUSTICE ANWARlZAHEER JAMALI 
MR. JUSTICE IQBAL HAMEEDUR RAHMAN 
MR. JUSTICE QAZI FAEZ'ISA

f

CRTL APPEALS N0.795 TO .805 OF 2014
(On cipfxml from ihc 
pa:;:>ad by. Lhc Kiiybcr PuidUunkliwu' 'Scrrjiu: 
Tribunal, Peshawar in Seruice Appeals No.l 175 to. 
1184/12) '

2t......
4

-

Civil Aoveal No. 795 of 2014

Government of K:PK through Chief ' 
Secretary, Peshawar paid others

.... Appellants
Versus

r\

Muhammad Javed and others
Rcspondenus •

! )
I

AND
r

C i vil Appeal Nos. 796 to 805 of 2014
I

.Aman Ullah and.oth ^ -r*
'I

Versus

Government of KPK.through Chief Secretai'y, - 
Peshawar and others ■ h: ...Respondents1

j

In Civil Appeal No. 795 of 2014:
For the Appellants: Mian Arshad Jan,' Addl.A.G. KPK.U

'i

Mr. Ghulam M.ohy-u’d-Din Malik, ASCFor Respondents No.2-4:
;

For Respondents No. 1, 5-8: Not represented.

In Civil Appeal Nos.796, 797. 799-S01,\8O4 6s SOS of12014:
Mr. Ghulam Mohy-.ud-Din Malik, ASC

!
For the Appellrmts:

i
Mian Arshad Jan-, Addl.A.G. KPKFor Respondents No. 1-4;r
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Mr. jja2 Ahwar':ASC 
Mh:M.S. Khattak, AOR

For Respondent No.5:

For Respondents No.6-9:V. Not. represented.'
./

In Appeal Nos,798. 802 and 803 o f 2014:

For the Appellants: Mr.'Ghularri.Mohy-ud-Din Malik, ASC • • 

Mian Arshad, Jan, Adcll.A.G. KPK ^ ^

Not represented;.;

For Respondents No. 1 -4:
'• ♦

For Reopondento No,5-9
i ■
!•Date oi' Hearing: November-2014
;•",

JUDGMENT .

• QAZI FAEZ ISA, J- These appeals .'arise put of a judgment

dated February 2014 of. the Hon'ble Khyber Pakhtunkhwa

Service ' Tribunal (“Tribunal”) . whereby, through a common' 

judgment ten service'appeals were: disposed of in the following

I

t.'

• terms:■!

“14. Having said that, thefe can possibly be no cavil 
wid"! the legal propositions ;,that the 'Government has 

the authoritjy to iraiiic rules and..'also introd'ucc 

amendments in. the relevant ' r-ules, to enhance 

qualification for a particular/post; but^the issue here is 

not, that of amendments in the, rules for. enhancement 
of the qualification, rather .dispute is"'with regard to 

unilaterally curtailing of quota of a particular class, of 
employees to their detriment. One can-also make no 

bones about the fact that jurisdiction of the Service 
‘Iribunal is barred in cases of promotion; but primarily 

the appeals have been lodged. against amendments 
introduced in the scmcc rules, which, according to the 

appellants, did not meet the ends of law and justice.

;

1

I
15. As a sequel to the foregoing .discussion, on the 

partial acceptance of the appeals, the case -of 
amendments in question, is referred td the competent 
authority i.e. Secretary .td Government of KPK,

■;

I

!
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to SO r

.1 (

■y'

reconsideration of the impugned, amendments in the
.ijeni1.

V

y light of above discussion and observations made in the
drvhdn'’r'rs:;ar.' 

action, under intimation to the Registrar of the 

tribunal, within reasonable timei In: order to. avoid, 
further legal complications ^d frustration of the spirit 
of this judgment, promotions.under the amended rules 

be put on hold in the meantime, .There shall, however, 
be no order as to costs.”

/

V

1
'.i*

«
e.

. • That in the appeals before the Tribunal it was •
I ; '

contended that the appellajits; therein wbre working in the 

Irrigation Depaitment as Sub-Engineers y (BPS-11) and were

2.

appointed on the basis of having a diploma in Associate

i;.‘Engineering and enjoyed 20% rese'rved .quota for promotion to•( V,

i

the post of Assistant Engineer (BPS-17) , as provided in the . 

Khyber Pakhtunkhwa Irrigation arid Public Health Engineering 

Department (Recruitment and Appointment). Rules, 1979 (“the

;
l

c

Rules”), which were amended by reducing their stipulated quota 

as a new category was created for those; .Sub-Engineers who
I

t
t

I

possessed a degree in B.Tech (Kon?'' p^is.sed Grride
i

Mtifh a minimum service -.of five' •A o /*!. n t* o /-I T3 c*

: year.':;.; iL is .siiated ihar. carving out pf this,. nev.' ‘category’; of 

degree holders had reduced the promotion prospects of the 

appellants v/ho were diploma holders.

y

u
j

A

3. That with regard to the ypost of Assistant Engineers 

both in respect of initial recruitment and promotion, it would he 

appropriate., to reproduce the'^ 'applicable requiremeiits ■

t

:

''

'

feui^ititendcnt
Supr<^-no dfiKJrt of Paklatau .

\ Islamabad

•h-
* I
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of the Rudes.'.as it originally stood ' ;iTier>tioned- in . the Appendix 

and as it was amended from time to time, .as under:
•t. .i

As originally stood vide Notification "dated 3.0^^ April 1979:.

“a) Seventy per cent by initial recruitment and
b) ■ Ten per cent by selection on-merit with, due regard 

to seniority from amongst sub-engineers of the Deptt.
V concerned in v/hich the vacancy occurs.,; who hold a 

degree: and , ' • * . - ^
c) Twenty per cent by selection .on merit ■ with due 

regard to seniority from aniongst officiating Assistant
■- Engineers of tlie vacancy occurs, who hold a diploma."

»

•f

I

As unicudod vido Notification dntcd!:27ti> .February 1999:

yixLy five pci'uci’il of thq total pbfJtfi by initiRl

' >
i

' • "(a)
recruitment;,

T.M
- ?

; Vht/'r;.rpTnDtion> QU

the basis of seniority-cum-ritriess, from, amongst the
! Sub Engineers possessing Diploma at the, time of their

but acquired: degree in

:■

I i

I

>
induction into service
Engineering during service;

Ten percent of the total posts by Promotion, on(c)l
.U:

the basis of seniority-cum-fitness,-. from'-amongst the
Degree holders in

I

Sub Engineers who joined service as 

Engineering; and
(d) ■ Fifteen percent of the total posts by selection

gaid Lo scrii,prityi"iro,m dmongsi- the 

officiating Assistant Engineers/ . Senior . Scale Sub

on

merit wiin cue ic;

I
t:' .. .

and have passed Departmental oxaminaiio.i.
Provided that where a candidate, under clause (b) 

available, the vacancy shall be filled from

Provided further tliat where al candidate , under clause 
(c) above is not available, the vacancy, shall be filled by 

initial recruitment." ■ ' .

is noty

As further amended by Notification, dated 17^^ February 
2011:

Vi

Sixty five percent by initial recruitment.(a
!

•4



.t.

ten percent by- promotion,. On., the basis of 

seniprity cum fitness, from amongst the Sub 
Engineer's who has acquired durihg service degree in 

Civil or Mechanical Engineering' from, a recognize 
university.

b.

!

five percent by promotion, pri. -the basis, of
. .

senionty cum fitness,, frorn amongst;, the Sub 
Engineer's who joined service as degree- holders in 

.Civil/Mechamcal Engineering and ' . ' ■

c.
»

d. twenty percent by; promotion, ;.oh. the basis of 
seniority-cum-fitness from amongs.t.. . the Sub

. Engineer’s, who hold a diplom;a of Civil,-Mechanical, 

Electrical
I

or Auto Techriolo'^ and .have passed
' ’ r

Departmental Grade A examination Iwi.th' 'Iten years
i

sen/ice as such.

Provided that where candidate under Clause (b) 

& (c) above is not available for .promotion, the vacancy 

shall be filled in by initial recruitment.

.!
Note:

n

.‘v

\

As finally amended by Notification dated 25tA June 2012:
e ■ -*

■ "(b) twenty percent by promotion, on the basis of 

seniority-cum-fitness,
j .*

from i-ainongst the Sub. - • 
Engineers, having degree in ; Civil : Engineering or

;

Mechanical Engineering from h recognized university 

and have passed departmental.grade B&A.-examination 

with five year service of such.
.

i:

}

Note:- For the purpose of Clause (b)-.. a Joint seniority 

list of the Sub Engineers having'.-Degree in . Civil 

Engineering . or Mechanical Engiheerihg shall be

:
‘

!
s

1

maintained and their- seniority is to be reckoned from 

the date of their appointmentfas Suh Engineer.

eight percent by promotion,^ on' the basis of 

seniority-cum-fitness,

!

(C) r
t

from amongst-^ the 
Engineers, having Degree in B. .Tech. [Hoh.s) and have

-Sub 1

;- passed departmental Grade B and A examinatipn with 

. five years service as such; and

r

i

Note:-For the purpose of clause; (c); a seniority list of’ 1

Sub Engineers having Degree in^ B. ■Tech-.;(Hona) shall 

be maintained and their seniority is to-be. reckoned 
•.from the date of their l«t'

:

t

appointmefit•' as Sub
Engineer.

t (1 n d c n t
SupromViCoiAt of Pakistan 

'islam^aci..

■i;

!
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I
I

(d) fifteen percent by promotion, on the basis of
seniohty-cum-fitness

f
from ■ ramongst ' ■ the Sub 

I ■ Engineers, who. hold a Dipl6maJ;:of Associate Engineer 
in Civil, Mechanical, Electrical or Auto technology and -- 

passed departmental ^ Grade ' '-B 
examination, within five years service as such.
have and A

Note:- For the purpose of clause'^' (d), ,a seniority list of
of : AssociateSub. Engineers having! iDiplomia

Engineering in Civil Mechanical, Electrical or Auto
Technology shall be maintained ^'and 'their ^seniority is 
to be reckoned from the date of their 1 
as Sub Engineer.

'

appointment•I

Note:-The quota of clause (b), (c) and ':[d), above 

■■ respectively shall be filled in byinitial recruitment, if 
no suitable Sub Engineer is available.for prpmotion;"

;
r

;
■:

The grievance of the appellants, before the Tribunal 

that their promotion quota had been curtailed from 20% to 15% ' 

vide clause (d) of the Notification dated 25^ June 2012. They 

had further prayed that the Government -be restrained from'■ 

processing the promotion cases on the bysis of.such Notification 

and in particular of those who had obtmned the-B.Tech (Hons) 

degree.

was

.
t

f

[
1

• !
i

;4.- Mr.. Arshad Jan,. Additional Advocate General, 

Khyber Pakhtunkhwa, and Mr. Ghulam' Mohy-.ud-Din 

ASC (on .behalf of private appellants 'who ' possessed B.Tech 

(Hons) degree) have assailed the impugned.judgment on the 

following ground.s:

(1) V That the Hon'ble Tribunal had rio jurisdiction 

■ Rules were amended by the Government and 

;any ‘depaiTmcntal authoriiy,; arid

Malik,

</
' ;

as the

not by

rhis regardin.

'lia; npoii sc,:i;:un ri.i'cariviLh secLionV '.

ED-ATFE !

W''
\S;^erlVtendent 

SupremeNCouK of Pakistan 
lskimnb;id :

;

>

i:
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\

7 of the Khyber Pakhtunkhvva Service Tribunals Act,
»

f

1974;
I

. . ‘a

(2) That the amendment was liiade to ensure that the ' 

higher positions are held by those who were 

competent and possessed . the requisite

■ qualifications;

(3) That the diploma holders' could also obtain degree in
*'.**'■

^hen they .ccUld also avail

the benefit of clause (c}-as lastly- amended;

(4) That the amendment made"?; in, the Rules was not 

; person specific nor had any element.p'f mala fide;

(5) ■ That promotion or reserving a; certain quota for

promotion cannot be claimed'as a vested right; and
■ ■

(6) • That the matter was withiri the domain of policy and 

beyond the jurisdiction of the. Tribunal..

■f

!
i

B.Tech -

f

i-

I

i:
. t. :

♦

Reliance was also placed upon the following 'precedents: 'a
1

k
5Dr. Alyas Oadeer Tahir v.. Secretary M/o Education

.!: (2014 SCMR 997)!
I

r Executive District Officer (Revenue) .v. -Ijaz Hvussain
•• (2012 PLC,{C.S.] 917]

' Zafar Iqbal v. Director. Secondary Education 
y (2006 SCMR 1427)

' Fida Hussain v. The Secreta^. 'Kashmir Affairs and 
' --.Northern Affairs Division rPLD IQQS .Qn Tm)

i o
I

5. That Mr. Ijaz Anwar, learned counsel appearing for 

the respondents (appellants before the Service Tribunal), urged 

that the Tribunal had jurisdiction to decide^ the-matter as the ■ 

amendment to the Rules haH afferi-pd..,,their, terms and

at|;^es^d

Suprenw Cou^b'f Pakistan 
V, Hslam.apad

J

;
I

I

: •t
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1

conditions of service and in this regard placed-reliance upon the ' 

cases iqf Muhammad Mubeen-us-Salam . v. ■ Federation of

I

•A
Ea^cistan (PLD 2006-SC 602) and I. A;-Sharwani v. Government 

pLPakistan [1991 SCMR 1041], :
'

1
■

He' further stated thiat, ; aC the : time when the; ' '

appellants before the- Tribunal, joined' ' service
"■r

prescribed a certain quota for prorhotidn to the next' higher T 

grade of Assistant Engineer and. such-quota, could

the Rules •'

not be- ,•

reduced as it. would adversely^ affect their prospects hf ■ 
1.* .' . * ^ • 

advancement. It was lastly contended that-.there were a large

number of diploma holder Sub-Engineers whereas only a few

•-/

i.

i

;
possessed B. Tech (Hons) degree.

t
:

-6. That the appeal against the judgment-of the Tribunal 

lies to this Court if it involves

public importance (sub-article (3) , of Article 212

i 11 a substantial; question of law of'
I
Iof the

Constitunon of the Islamic Republic bf Pakiat^, 1973) and if 

leave has been granted. In these cases leave .was granted by 

this Court vide order dated 29'^ Majt 2014; Relevant portion 

whereof Is reproduced hereunder: ' [’

3
;
i
5

i

;'

“Having heard the learned counsel for the petitioners 

in Civil PeUtions No.592 to 601-of 201.4 ,and learned 

Advocate General, Khybcr Pakhtunlchwa in Civil 
Petition No.230-P of 2014, leave to appeal is granted in 
all these petitions inter alia to consider-Whether the 
rules for promotion of Assistarxt Engineers {BS-17}, 
Irrigation Department, could; be|.subjected to judicial 
review before the Service Tribunal... ." '

i
« ■ '!

I
I

I

0
1

I
f

•:
i

Supro^d

A

■i'
f

/
:/
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k

The question, whether the Tribunal can impinge upon the 

ritilu ol' Lhc UuvcnirncriL lO' malcc, rules slipuraiing Lhc crlLcria 

for promotion, and having done so-; the .Government cannot 

change tile same, is undoubtedly a substantial question of law 

of public importance.

i •
I .

f}

f

5

I

7, Wich the help of the learned'..counsel we have ■

examined the Appendix to the Rules,and we. hav.e not been able
'•* *

to detect that the amendment finally made thereto was with a- 

to accommodate specific iridividuals. of for any other

. ultenor-mptive. We have also gone; through the'contents of the
I i i

service appeals wherein no allegation of mala .fide was leveled..
I

Therefore, the only questions for our'consideration are, firstly', 

whether the Hon'ble ' Tribunal exceeded'its -jurisdiction and 

secondly, whether the quota of any class of employees (diploma 

holders herein) could .not be reduced,-.'andv'to - create from ' 

. amongst them, a separate quota of degree holders who would '

, also be eligible for promotion as Assistant Engineers.

i'i

!'
. I

View!

1,

!,1
• i

I

ir

1 ■

;«
:

■ *

.8. ' The Tribunal appears lo liavc'.been • impressed thai: 

one 'hundred and thirty di'^lornn .holders who;-''

\
I

there were i

there. were only .thirteen graduates maving-'B;. Tech (Hons) 

degrees. Therefore, in the opinion of the Hoii’ble Tribunal it was

a
[I

■

necessary to preserve the quota of the diplorfia holders, 

of the'Tribunal effectively, meant that if there

The ':

i • concern are many •

less qualified persons they should have greater'prospects for 

advancement and those who had higher qualifications

;5

or who

had impi-oved their qualifications should not have an advantage.a
5

)

. G n t
SuprerAa Coin^pf Pakistan 

\lslamuB«d
i

I

c
, >

5
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i

r
The anxiety of the Tribunal in this regard.was misplaced. In the

?i.reported case of Dr.’ Alvas Oadeer Tahir . v. Secretary M/o.

• ISfUlcrdinn (2014 SCMR 997), it was held:;

. “Us right to improve and update its service structure to 

'keep pace with modem age which- is indisputably tlie 
; age of specialization cannot be.restrained or restricted 

on tlie ground that at the 'time of appointment-of one.
. or a few civil servants, such quaJification was not a • 

requirement for promotion. Higher qualification 
more specialized qualification Tor a. post,in-a higher

' ' ''i
scale is a need of the hoirr-which has to be, taken care

y. .
of, Tlie vires of vaiidity of! Rules or .amendments 
therein attending to such'asp^ects, cannot, therefore, 
be looked askcxnce at. -The more so when there is 

. absolutely nothing in the Rule's to show'that they are 

.either person specific or an off shoot, of rri^a fides." •

or a •

'T
L-

That where talent, skill and capability is rewarded it . 

provides opportunity* to ambitious employees and if those

;•9.
i (

. ->
i

amongst them who. are better qualified'receive a differential 

focus it .benefits the department and'..the -people of Pakistan, as 

all civil'servants are there to .serve the people’.. Similarly, if the 

bar to aspire to higher positions is raised it encourages and

motivates employees to talce ownership-.of-fheir Ccireers apd , *
* •

personal development. Moreover, \yhe’n higher educational

i -

i

i!

1

■

■■■ e:

!

qualification and talent is appreciated it malees for a more 

transparent system of advancement aiid may also hglp to retain 

talented individuals in an organizatioii.

a
t
i!
i

i

;
!

I

i

10. . That it was'not a case of cthe .appellants before the

^ Tribunal that they - were prevented from-improving their

rA
i

'SI 'of PakistanJ t

;
.V

V

■1
1
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■ !

1.'

"i
V

qualiiications, therefore, if jihe government, .as; a policy matter, .■ •

wants to restrict promotion to those having degrees, or create •

another categpiy of such persons ht is-not: ultra'Wres' of any law.
(even lliui-igli

. unreasonable.

/f

nu Ic-iw ciLcUiin this rbgLuxl) uui' is it
5

The matter fell within the exclusive domain of
. ‘ I ■ t ■■

the Government, which, in the absence of demonstrable mala 

fides could, not be assailed as held in the; case of Executive. 

District Officer (Revenue) v. liaz Hussain and another {2012 PLC 

. (C.S.) 917), as under:

■‘If Ihc tmid power is exercised in u luaJa fide manner, il 
is the particular mala fide act which e^:be;'chailonged V 
and struck down.”

"The .framing of the recruitment policy arid the rules 

, . thereunder, admittedly, fall in the .executive ^ domain'. i 
' The. Constitution of Islamic' Republic, of-Pakistan is 

based on the well Icnown principle of trichotomy of 

; powers where-legislature is vested'witk the.function of 
law maJdng, the executive with its ..enforcement and

• ( i

?

, ;
!
t <

' ?

I I
1;

judiciary of interpreting the law.'The Gouft.can neither 

; assume the role of a policy rriaker or that of a law 
•' maJ<cr.”

l

\
. Simiiarly, in the case of Fida Hussain

v. -The Secretary.' • 

Kashmir-Affairs and Northern Affairs Division-''.'fPT.'n .1995 sc

.' • !

!
■ .701], it was held, that:

' • t<
•“It is exclusively within the domain of the .government

I

■ to decide whether a particular quakfication^ .will-be' '
• • f^onsid-rr ' •'' Tcir ’ r prornotiof Torv;^;:p;,n.:cn!ai 

Oracle, to a higher Grade and it. is' also within the ■

domain of-the . Government to',change the above, policy. ,■ 

from time to time as-riobody can claim.any.ve.sted iighf 

in the policy,''. -'.

;
>*,

?

(2 , . ATftES-^' ■

ft
ntendent

: . Suprei|ie,CoW^f Pakistan .
. ■ rV IMam^ad-. ;

j

i
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I
9

That neithei; promotion nor the criteria set out to.
' ■' ' ' ■ !' "' ' ■ '

auijirc for jjroniol;i<Ji 1 cu.m be cal.cgai-izcd aa.u 'right' lhr.it could be 

ll. ■

■■K

justiceable. In this regard reference may be made to Zafar Ibbal >
.

V. Director. Secondary Education (2006- SGMR 1427},- wherein

\vr bait brill, I bal :

i

I

J

, “The Government is always’empowered to change, the 
promotion policy and the domain of.thc Government to 

■! prescribe the qualification for a ' particulm’--post 
through amendment in the relevant , rules, is not 
challengeable; This is also-'‘-'a -settled;'haw that 

. notwithstanding fulfillment - ‘of the . requirement 
.qualification and other-conditions'.contained in the • 
rules, the promotion cannot be' claimed as a vested 
right.”•»

f.. 12 The. Tribunal had directed the -. .Government, “for ' 

reconsid^&ration of the impugned _ arriendinenis"- and further 

directed.^ that,, "promotions under the pmended ' rules be put 

, hold in the meantime."

.■I

I
. ^

on

The Hon'bie Tribunal had clearly 

exceeded its jurisdiction .in issuing such directions.

13. . In conclusion, since it was a policy matter the 

' Government. was empowered to' reduce ■ the-^aid quota ' of 

diploma.;holder Sub-Engineers for' promotion-''to the post of '.’- 

Assistant.Engineers and a.Lso to create o separate quota' of 

B. ■ Tech ; (Hons) degree holders for promotion.'to the -post -of '

• . i' ' . ' * •

directing.Lhe Govennncni lo i'econsiclerdhe.sa.m'e ;ind to hold in

V

■

;

;
i’•

■ d<1

St
i I

. l!r.11I .. I : . ; f mill in. i .

abeyance, the promotions made in accordanee.with’the Rule’s as.' 'd' -’ 

finally amended the Tribunal exceeded its jurisdiction. ■ ' .' '

:•i

!
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13; ,• C.As.Na.795 to 805/2014

•.Jf
*, *• , .5.

' 1,

That we had. allowed thesa 'appeals-'vide- our short 

order dated 1November 2Q14 reproduced, hereunder: ■

"Wu have heard the arguments of the learned ASCs 
representing different parties .in 'these;'-connccted . 
appeals. For the reasons to be' recorded:-separately, 
these , appeals ai'e allowed, tlie.’judgment dated 
26.2.2014 is set -aside and:consequently, die. service 

appeals, filed by the respondents before, the Service 

•Tribunal are dismissed." '

14. •

• :

i.

1

.1- .The aforesaid are the reasons for doing so/' • I

Sd/-Anwar:-Zaheer,Jamali;J ■'
■ Sd/- Iqbal Hameedur-RahmanJ ' 
Sd/-Q^i FaezIsaJ . :

Certified tef^e Copy

■-

!
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I EXTRAORDINARY 

jl^:30VERNMENT
REeiSTERED no: Rill

GAZETTE

Published by Authprity
PESHAWAR, SATURDAY, 2ND APRIL, 2011

government KHYBER PAKTHUNKHWA 
IRRIGATiON DEPARTMENT,

;

NOTIFICATION
Dated Peshawar the 1,February,. 2011

\ • ;
M-SO(E)IRR:/23-5/73: In pursuance of the provisions contained in. sub 

■ rule (2) of Ruler3 of the North-West Frontier Province Civil Servants (Appointment 

Promotion and Transfer) Rules, 1989 and in supersession of all previous rules and 

(lotificatiOns, issued in this behalf,-.except. Notification No:SO{E)lRR:/23-5/7idated.: 

20^12-2006, the Irrigation Department, in consultation vvith the Establishment 

Department and the Finance, Department hereby lays down, the rnethOd 

recruitment, qualification and other conditions specified in columns Nq: 3 to .5 of the
Appendix (pages 1 to 5) to this Notification which shall be applicabie to the posts 

ih column No.;2 of the Appendix.

i

\

of

;

'n

Secretary to Government of the Khyber Pakhtunkhvva Province 

, : ( Irrigation Department, :•

.688

Printed and published by Ihe Manager,
Slaty. & Pig. OeplL, Khyber Pakhtonkhwa, Pesh.
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APPENDIX

Nomenclature of Post .S# Qualification for'appointm'ent Age Limit Method of recruitment .• ;
4

1 • • 2 . ■ .3 . 4 • 5

FARM-ENGINEERING STAFF - .
Chief Engineer/^
Director General 
{BPS-20), „ •

1. By selection, on merit from amongst the Senior Superintending Engineers and Directors with'at least ' 
seventeen years service in BPS-17 and above, possessing Degree in B.E/BSc Engineering (Civil) from' 
a recognized University. ‘ ' ' .
By promotion, oh the basis of senioiity-cum-fitne^s’ from amongst the Executive .Engineers/Deputy 
PirectorsAvith at least twelve years service in BPS-17 and above. ■ . ■ . • ■
By promotion, ph the basis, of Sehiority cum fitness, from, amongst the Sub Divisional Officers, Assistant 
Engineers and Assistant Directprs-possessing'Degree.in B.E/BSc Engineering (Civil,or Mechanical) 
frorn a recognized University;^ with at least five years service as such, arid have pas.sed the Professional 
or Revenue Examination under the p.rescribed'rules. ' . • ■ , . • • ' •
a. Sixty five (^rcent by initiai recruitment.
b. .. .ten percent, by prorriotion, on the basis of seniority cum fitness, from amongst the Sub-

: , ■ Engineer’s- who has acquired during service degree in- Civif or Mechanical Engineering from-a
recognize university.- "

c. : ..five, percent by prorriotion,,on the-basis of.'seniority cum fitness, .from'.'amongst the Sub
Engineer’s who.joined service as degree holder^ in Ciyil/Mechanical Engineering .and 
twenty percent by promotion, on the basis of' seniority-curn-fitness:from amongst the' Sub

■ ■ Ehgineei:'s,-who hold a diploma-of Civil, Mechanical, Electrical or'Auto.-Technology and .have'
; passed Departmerital Grade A-exarnination with .ten years service as such

■-

-Note;-. Provided that where carididateiunder .Clause (b), '& (cj'.abpye-'is not available for-promotion,, the 
' ^ ’vacancy shall be.filled in by .ihkialrecfuitrrien^^ .

.a.‘ - Eighty percent by initial recipitmeht’; and * 
b. twenty percent by promotion, on.the basis of seniority-cum:fitness,.from amongst the Canal 

Inspectors, Work Takers, Gauge Readers, Surveyors and other establishments having Diploma of 
-■ Associate Engineering in Civil, Mechanical, Electrical or Auto Technology from a recognized 

. institute or Board of Technical Education of Government with at least ten.-years'service.^and have 
•passed.the departmental G.rade Band Grade A examination.' ‘ -

.Superintending Enginecr/Director 
'(BP$-19) -
Executive Engineer/Deputy
.Director;- 
rjBPS^IS):. '

2.-
’ L

T,
i

4.' 'Assistant Engineer/SubDivisional
• Officer/Assistant Director '
■ (BPS-.17) •

BBBSc Degree in Civil/Mechanical
Engineering froma recognized 
University - -

21 to'32 years • '•/
1>•

\ •:;
: •.v'

d.. •

T*
f:■*.•: •. •*:i V5.-- ■ Sub Engineer > Diploma of Associate 

Engine'eririg in ' • . . 
Ciyil/Mechanical/Auto/Eiectrical-, , 
Technology from a recognized 
Institute. •

18 to 30 years
j (BPS-II) -■

-__V

1.,,,,■ ^ ^ i.ipf wum .................. .... „ ■. ____________

- ^ ^ ............. ....
y.'-w
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f- VAKALATNAMA 

BEFORE THE KHYBER PAKHTUNKHWA SERVICF
TRIBUNAL PESHAWAR

APPEAL NO: \V^\ OF 202? /*?

(APPELLANT)
(PLAINTIFF)

(PETITIONER)

VERSUS

(RESPONDENT)
(DEFENDANT)

Do hereby appoint and ' constitute ^NOOR MOHAMMAD 

KHATTAK, Advocate, Peshawar to appear, plead, act, 
compromise, v^ithdraw or refer to arbitration for me/us as my/our 

Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel on my/our cost. I/we authorize the said 

Advocate to deposit, withdraw and receive on my/our behalf all 
sums and amounts payable or deposited on my/our account in 

the above noted matter.

Dated, 72022

CLIHgT

ACCEPTED
NOOR MOHAMMAD KHATTAK

UMAR FAROOQ 

WALEED ADNAN

iHAIDER KHAN 

ADVOCATES
OFFICE:
Flat No.(TF) 291-292 3''^ floor 
Deans trade centre Peshawar cantt: 
Mobile No. 0334-5277323


