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BEFORE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

AT PESHAWAR ""ii'"g“"n"f"‘ |
SERVICE APPEAL {4 ? gcz/zou Py Ne: éé
' Dated ° 3 06 Amtbunll QJ

Hanif Ullah Son of Muhammad Zaman Resident of Shenkari
Tehsil Wari District Dir Upper, Seopy Regiment No.212
Provincial Levies Dir Upper rererrnrrnrese s s JAppellant

VERSUS

1)  Secretdry Home Khyber Pakhtunkhwa, at Peshawar.

2) Govt of Khyber Pakhtunkhwa through Chief Secretary

Civil Secretariat Peshawar.

3) Commandant Dir Levies/Deputy Commissioner District
DiF UPPEraeereririrriensrenrseesresresssssssnsane s enenee . RESPONAENts 5

APPEAL UNDER SECTION 4 OF THE GOVT. OF

KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL

F\i!edt@«d@y ACT, 1974 AGAINST THE ILLEGAL, UNLAWFUL ‘
Re 'iss, ar' | - -
2 ﬁ%ﬁbb’“ o> ACTION WHEREBY THE .OFEICIAL

RESPONDENTS REJECTED THE APPEAL

RESULTANTLY  THE _ APPELLANT __ WAS

o e Mg

REMOVED FROM SERVICE VIDE ORDER

e ~
r'I;QATED 16.04.2018.

) ;‘?
o
g




Respectfully Sheweth; |

The facts of the instant are as under.

That the appellant was appointed as Sepoy in Dir

)

Levies vide order No0.5100-03/DCO/LHC dated

k4

29.06.2005 (attached as Annexure-A).

That the appellant served the respondent

Department with zeal and zest but unfortunately

someone involved him alongwith others in Criminal

Case, by lodging F.I.LR bearing NO. 285 dated
31-08-2009 registered at Police Station Wari, District

Dir Upper. (Copy of FIR is attached as annexure-B).

That the appellant was taken into custody and was
kept in judicial lock. In the meanwhile the he was

terminated by the respondent No.2 vide office order

dated 10.12.2009 under the ordinance i.e. Removal

from Service, 2000 (Copy of the Removal order

dated 10.12.2009 is attached as annexure-C).
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That, as and when the appellant got knowledge
about his removal from service, he filed the
departmental appeal and after hearing he was
re-instated in service vide order dated 18.04.2013
although the appellant at the time of his re-
instaterr;ent was in down District due t.o threats in
account of alleged criminal case, although the
appellant was acquitted -in the case ibid vide
judgment dated 03.03.2012. (Copy judgment dated

03.03.2012 and re-instatement  order dated

18.04.2013 are attached as annexure-D and E).

That' after acquittal the complainant party filed
appeal against acquittal and after hearing the main
Criminal Appeal bearing No. 40-M/2012 titled as
Muhammad Zaman VS The State was decided
however, the appeal of appellant was become

infructuous vide judgment dated 11.12.2015.

That the department mala fidely kept concealed the
re-instatement order i.e. 18.04.2013 that’s why the

appellant was un-able to appear for duty and the
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appellant was again terminated vide order dated
14.07.2014. (copy of order dated 14.7.2014 is

attached)

/

/
That when the appellant mentally relaxed  after
patchiné up the matter, got knowledge qua his
removal, he filed departmental appeal but the same
was turned down by the concerned authority vide

office order dated 16.4.2018. (Copy of office order

dated 16.04.2018 is attached as annexure-F)

That the appellant filed writ petition bearing
No.740-M/2018 whereby the honourable Peshawar
High Court called for comments from respondents
which were duly submitted. (Copy of writ petition

alongwith comments are attached).

That after hearing the honourable Peshawar High
Court declared the appellant as Civil Servant and
directed the appellant to seek pursue his remedy

before the Provincial Service Tribunal vide judgment




dated 09.04.2021 (Copy of the judgment dated

09.04.2021 is attached as annexure-G)

10. That the grievances of appellant are still intact
having left no other remedy except to file the instant

petition on the following grounds.

GROUNDS

A. That the act of respondents as removed the
appellant from service is one sided, illegal, cruel,
unlawful, against the norms of justice, hence

amounts to condemn unheard.

B. That the appellant was removed from service vide
order dated 14.07.2014 under the provision of the
Khlyber ~ Pakhtunkhwa Government Servant
Efficiency and Disciplir;e rules 2011 but initiating
the proceedings has not been followed as no
show cause notice under the relevant provision of

law has been issued, so such impugned removal



order is lack baking of law hence not

maintainable.

That in the instant case i.e. in case of allege
absence, the competent authority is bound to
issue a notice via registered acknowledgement on
his home address directing him to resume duty,
but no such mode under the law ha; been
adopted, so such order is nullity in the eyes of law

and labile to be struck down.

That the petitioner served the respondent
department for sufficient period and the penaity
imposed upon him is so harsh and is against the

law on subject, hence not maintainable.

that the respondents at the time of removing the
appellant from service was duty bound to proceed
the appellant under the Provincial Rules 2013, but
being employee of Dir levies he was proceeded
under the Khyber Pakhtunkhwa Government

Servant Efficiency and Discipline Rules 2011,
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which has only framed from a Civil Servant. So, on
this analogy the impdgned removal order is liable

to be set aside

That the appeliant seeks leave of this honourable
court to raise/argue any additional points at the

time of arguments.

-lt ;’s, therefore, humbly prayed on
acceptance of this appeal in the light of
aforementioned submissions, the order
dated 16.04.2018 may kindly be set
aside and the abpellant may kindly be
re-instated in service from the date of

his removal with all back benefits.
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\, o 28. Thus, while following the law laid down by the
Apex Court, we hold that the present petitioners may pursue ? ’

their remedy before the Provincial Servicés Tribunal within

the statutory period of limitation commencing front the date of

issiance of certified copies of this judgmient. -
29. All the petitions stands disposed of accordingly.
| s
Dated: 09.04.2021 Sen7§' 'r Puisne Judge
Judge
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BEFORE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

AT PESHAWAR
SERVICE APPEAL /2021
Hanifullah.. e Appellant
VERSUS
Secretary Home KPK,& others.......cccomemeninnnnnane Respondents
CERTIFICATE

As per instruction of my client no such like appeal,
earlier has been field by the appellant on the subject matter

before this Hon’able Tribunal.

ADVQZATE




BEFORE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

AT PESHAWAR
SERVICE APPEAL /2021
HanIfullah. oo s veresans appellant
VERSUS
Secretary Home KPK,& others.......coccvvnvivcvrnnnnn Respondents

ADDRESSES OF THE PARTIES
APPELLANT

Hanif Ullah Son of Muhammad Zaman Resident of
Shenkari Tehsil Wari District Dir Upper, Seopy Regiment
No.212 Provincial Levies Dir Upper

CNIC/S 262 2.5 184(#1MOB: 34 5. 0 ) 4
RESPONDENTS

1. Secretary Home Khyber Pak.htunkhwa, at Peshawar.

2. Govt of Khyber Pakhtunkhwa through Chief Secretary

Civil Secretariat Peshawar.

3. Commandant Dir Levies/Deputy Commissioner District

Dir Upper

Appellant, through Counsel

SYED HAGASE)
HIGH COURT DARULQAZA

BAR ROOM SWAT
Cell No 0311-0950959
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&\@BEF ORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

AT PESHAWAR
Service appeal No. -M/2021
Hanif Ullah ...cccoviviiiininiiiiiiiiiiiiiiiinne. (Petitioner)
VERSUS
Sectary Home KPK & others................... (Respondents)
AFFIDAVIT

I, Altaf Hussain S/o Muhammad Zaman Khan R/o Akhagram, Shinkari,
Tehsil Wari, District Upper Dir, (attorney of lthe petitioner), do hereby
solemnly affirm and declares on oath that, all the contents of the
accompanying appeal are true and correct to the best of my knowledge and

belief and nothing has been kept concealed or withheld from this august court.

, DEPONENT
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ALTAF HUSSAIN
NIC No. 15702-0186578-3
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QEFICE ORDER.

As appvoved by the competent authotity and conveyed by (e sectiun oliice (SplL
I1) Government of NWFP Home & Tribal Affairs Departrient, peshawar s lotter No. 2/5-505-
11/HE/99/Vol:36 dated 20-10-1999, the following persons of district are hereby recrulted as sepoys ity BI*S-
1 in Dir Levies provincial government the vacant posts of sepoys subject to the protuction of Health and
Age certificate from the medical superintendent Upper Dir, they will produce surely bonds In the effect
that they will neither cuitivate poppy on their lands nor will lease it out to any other person for such like
purpose. In case of violation of the bond, they will besicles form the service will also be liable to pay Rs.

50,000/- as penalty to the Government,

S. No Name Father's Name Resldence
1. Sartaj Khan Gul Rasool Alifias
2. Amijad Ali Aqal Mohammad_ Tc|:|:mtar )
3. | Inayat Ullah 1 Bakhl Zamin Jabber T
4, Shakir Ullah Sher Zamin T Kass Bibyawar
5. Shah Khalid Raza Khan Toormang
6. | wWakil Badshah Shah Ambar Khan Akhagram
7. [ anit Uilah Mohammad Zaman T shinkaral
8. Liaqat Ali Khan Gul Ambar Khan Daskore T
9. Mohammad Jamil | Amir bahadar Gorral 7
10. | Shah Jehan Gujar Khan DBqFam T
11. [ Zahoor Khan | Abidutlah T _'Bistdw?a?"” e
12. | Mohammad Ayub Nasio Rawon ~ T Tsendal T T
3 TSasedUlahkhan "7 77 TFateh Mohammad T T T atkere
14. | Badshah Zada Habib Ur Rahman Tkapat T
15. | Anwar Wali Fazal Rahman - Kharposal
16. | Fazal Muhammad Asal Muhammad Umialal
17. | Wazir Zada Badshah Iada Kallgram
18. | Ismail Abdul jabbar Khan Jatgram
19. | Islam Uddin Jan Bakht Khan waoil Payeen

District Coordination Officol
Upper
No. 5100-03/DCO/LHC dated  Dir the, DCO/LHC

date i '
Copy forwardaed to the:- ed Di the, 29/6/2005

Zila Nazim Upper Dir.

Section officer (SPL:H) Home & Tri

St : 2 & Tribal Affairs Depart - eshi
District Accounts Officer, Uppar DIr, pertment Peshiar.
Officials Concerned for Compliaice.

A wNpR

District Conrdination Officer
Upper Dir
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OFFICE QRDER.

Whereas Muhammad Javed Marwat District Coordination Offlcer
Upper Dir of competent authority under section (a) of North West Frontier I'rovince removal
from service (special powers) ordinance, 2000 as amended vide NWFP removal from sarvice
(special powers) amended ordinance, 2001 read with notification No. SO-1[{S&GAD)2000 Vol-Iil
dated 28-09-2000 of the considered that MR. hanifullah sepoy provincial regimental

commission.

“That he Is absent form duty since 31.03.2009 withoul sanctioning leave
from the competent authority as reported by sobedar Major Dir Levies.
Thus act on the part of the absent the office description and amounts to

misconduct.”

And whereas for the purpose of scrutinizing the conduct of the said accused with
reference to the above allegations Mr. Fida Muhammad executive district officer finance &
planning upper Dir was appointed as inquiry officer under section 5 of the ordinance.

And whereas the inquiry officer recorded his findings and recommendations in his
report “recommended him for removal from service”. The charge against tho accused hag been
proved in the meanlnf of section of the said ordinance.

. "e

Now theZef re Muhammad Javed marwat DCO upper Dir in the capacity of compatent
authority an staShed that the charpe agninst the accused has beon proved buyond any doubt as
a competent authority under the confeired upon the under section 3 of the NWIFP S&GAD
Peshawar notification No. SOS-II{SRGAD) 1-80/3 dated 30.11.19/3 purpose major penafty of
removal form service levy sepoy (provincial)regimental No. Upper Dir with himmediate recovery
of salary for the absenceperiod shall be made from the officlal’s concerned.

(MUHAMMAD MARWAT)
District Coordination Oflicer Dir
Upper.

No.16303-55/ DCO/FIC Dated Dir the, 10/12/2009.

Copy forwarded to thei-

1. The district accounts officer upper Dir.
2. The subedar Major Dir Levies.
3. Mr. Hanifullah Levy Sepoy {provincial) Regimental No. 212 Upper Dir.



IN THE COURT OF TARIQ PERVEZ BLOCH, ADDITIONAL SESSIONS JUDGE IZAFI ZILLA QAZ|
WAR), DIR UPPER ..

SESSIONS CASE NO.126 OF 2010
DATE OF INSTITUTION 16, 07 2010

DATE OF DECISION 03.03.2012

STATE VS  MOHAMMAD ZAMAN ETC. o

FIR No. 285 DATED 31.08. 2009 U/S 302- 427/148/149
PPC PS WARI DIR UPPER )

JUDGEMENT
This judgment of mine will fix up t-héffé}teidf the accused facing trial charged
under Section 302-427/148/149 PP.C védef Case FIR No. 285 dated 31.08.2009,
Police Station Wari, Dir Upper. i
This case has had its origin in tzhei'Ma’r,aZSIa. -it.'needs mention here that the
deceased then injured Farid Ullah himself had to!d the | tale of incident to the In charge
Police Station in the emergency ward Rural Heallh -Center (RHC) Wari in the presence- -
of an eye wilness one Mubarak Zeb Sfo Khan Zada that read thus; %
The in-charge police station knowmg of the incident and coming of the“*U"‘ A

deceased then injured Farid Ullah into the RHC Wan emergency room of the hospi taP}/ﬁ // -

he got there in the hospital where the deceased [hen injured Farid Ullah told the tale of

Wwas the fire shol of the accused facmg tnal Muhammad Zaman that hit the

complainant in the right arm: The accused facmg mal Iet out mdlscnmnnale firing on his

house giving a damn good-damage. Cne Mamdaar Sfo Said Umer, Sulemaan S/o




Jehan Zeb etc besides, the complainant and one Mubérak ieb, .insisted to have

witnessed the scene of incident, hence, was the Marasta t_hlat_'w'as ater on cuiminated

into the FIR.

The Chalian against the accused facing trial was put in court on 16.07.2010.

The accused facing trial on bails were called to face the trial. On their coming in to

Court they were supplied with the necessary copies of d'o'cum'enls u/s 265-C Cr.P.C

they didn't confess 10 the guitt making this court frame the c’nafge there against U/s

365-D Cr.P.C. Since, the prosecution had to establish the guj!t of the accused facing

irial through evidence, therefore, the prosecution was ac_éordéd the chance of leading

evidence U/S 265-F Cr.P.C. the prosecution did get a'ong with-the following evidence.

30[ 35/ /\,/ ""'; W‘u;wk’dk

7 ./ .' ' {y
Jebn il i pind it A 31/03/2009.,, ik
b e e f 3
Zw'lvi;"J!’Q- JLl)l-'QIL"/'.“F,‘,: A'g,u,l\, 17 30 2y C.. b"./-.uuo-ilt,-bv

~
s, vy, - 'I" '/‘
]

‘ tt A :’Lls‘t\ l(")t,“",;‘.'f:/._t/“vlj/ V'\J/U/JU/-.

. Iy : X Lo e
\1 / 7//(}/ My iy, '//Ju,/!v qul,(f[,,}l& —"J/L'U
o

q 7

. . , .
R A » M 7,
v

"W_, ) "Lv"( - »f);/' - \,‘I'Ju" ] L)«'Ji— 't ;J»'g ;Ifo]'ﬁbi,}‘fQ'é—J;’lé .

L Ny .| ﬁ (ot :PWM
d;.L-.’oJ“J {fil ""‘w PIENEAY ;u!)/(’ WiFiga et % :

~

N ", ' ‘ Yl Tw ) N
J,L7V',/':a,;.bi'v.'.b./| S Al PO 3/l ;‘uhw, WNigeds @RS aen | T

i ': "" 7Y e .' 'LJ“-[M,/' 1‘)/".-«% /"L,L /du 1/'/ b L,'!' j/}//)' ’ ‘ ﬁ ” _"

*y I/l»
al gl

7/ -
M . an o g F r»:j"v,iiﬁf:ﬂ
AT ws . ,}’ / . | L““ . .n/ L .
RNy u;,v':..ul:' LJ{-L{,"{-L:I\T/'/V,’L-'I,_’J‘,t-t' "Lr' i rC,U D
Y ' ' - i t;rm
¢ b 4 (WA AR w i ' :
!’ il NI /J‘ el L/ b;},?.ﬁ?.J};bJ:ub:» i
! =
i N ,vlu/ Y ' ‘
,..-Vi.‘ﬁ‘v v (o ,,,”'1[.‘ 4r 1111. “l’JJ‘ /&’/C-” u",:.&.«/vfj |v .

PR

n e gy R Y




N

(SN

70175 ,"-d;\:’;:i-.,c,:;f;h b Sk

PR B s LA Lt ,x,-wu)ww ',-.ﬂ@uﬁb

b~

PRI LTI AYS EPIOIP L S ':'Lb'...« Ua’.(lft/\f "'ﬂflﬂ U”r’(ém:;'l

vlL I L, s '
",‘\..ul i " 'f'!r‘v",}'/.'p Q‘L/A‘i'}," 'J—J’I)\,;(A’:L’/7 ‘IV'L/A V” s...UIlA'l\,hJ' 03

T

) 202 .2z R S PR s Ll R
PSRRI EOA TR VA PR NIV L e oY Pl ASA

P
b &

JerSvn s

,.,tu s L AN 'l;L s /w msy’gtgc'_JL;z;,; bw, w;_ oLy

- ( . .

P e (N P a
RS2 (G LI f‘_b..('g L‘,"u_tf'b( s

b

Y .

.‘;
L] Ce ol

f v
l u/v "'“V t',\,'L‘ s s_JA-«(/L‘J'IL_’._.'

N 12

' y
~-’:‘4‘/_-"'L3” (lva\) -'-'\_,ue.- SISV R P

o
4 ,
] Y S

b 2L Ao LIS Ey 4 :J; )
bap e el et sy .:_,;v 2

s

‘ 204 i i B i L

/ %

-

— V-J cu..-/.’ a‘.‘-’-'-V/L’/ /b/

e

f—'\a

o J')QU‘r/:Ech J'/ L’JU u»-)_//-"‘\_f v

: .

S e N A el ’
el AW w ,-'.;\:,;_',L...:., u’204 RUBRAT

L -
s e Lt yo
LS B TSI LA

b ST e A 'Ex;pw,z'/gzrsx.bw.sl’iag

eV s
PSRRI DL SAEY

e.‘.;.;’;:'/’{;,""/_/.:.';LF:‘»lvz-VL,L sesi L.,-/.,l’ = oW b O
oA L s ExPW-B/BEEX. PW 3;5_,,_.,./,_,\_,/5; pe

a, b
I 2N

COURT &% Ad 3

R LRI Sty wtnuzut , P

Wed
Ml Jed Ly e lAAS] vr')’ ﬁ(g'f;.f,}L!L:qb: /p/ﬁ// 15
A L;'

’ By e ”
.I : -,‘l»- & vt ).}
VV”-’ FRUN Gy S

/£ on

. | l e - . B 4

Liss ‘“,b,-',afx':/o;k’: # r.:.u;,...',v{ Le_. A
,

- EY PW-4/1 Ll/-s..\/-,';.';r/ ‘r’ "’/L/ UVL ‘~L223/',’\“‘J[\:/l~(‘ka b&’)

e ’

L,/ vf’v ')V“"/"' .'.L‘.,.... Ex. PW- 4/2 R d,
S Sy ded b A AVER. PW 4/3u.‘.' 3 'Lb' g

\‘/I;U. - Vl,.\ [N [n hL—oL’U"‘

I’I ; 1"\;'[" v 'J'Vr ‘Jd-IJ L-////‘-w”b\.—"‘

)’\;(n” b - R POV H (~ MRV G"J:;bw» r"i5||)~1.'."

6_..~" =

L % . PPN .
\. 3 J’)lw P o Y Jl L X d_/-:.-r .u-ﬁ..-/',«' )’-,(u.': .:..bc.»‘S:.;.'L,{m

. t,.,--:/) PR I “"l* o V(
e "../"' ML G ol S bl '»-25\,.4_/“/" i

i b AR A e EXPWAIA. )t wfod

2 .u

—————a wta e




e (e

P S B PW-AIE s fl s P34 ov ,w,,u‘, r».g,n

. J.__}/: /'.i: 4\./ b
S P B PNATT S oo/ B PW-4/6 L2 LS W/[.w, y
; '/42_. e

i o Ex PW-I0 T bz o EX.PW-418 S .w,/

l&‘-u‘vl""',. .’__

e

”f Pt DAO/"DCO/" L/'«.«:..._V 'dl\}‘-,b.,l»“- Av\‘:’):. M .'_ -'uv‘

oV e Ex PW-4 4114 ExP\N4/10(
?._1.. Ex P\N 4!12

./"1'(_..'.’ FSL.«, v/ s Al

¢.L,-w,»  EX.PW-4/13. e Jw* J\ RN R 10
181, 164.-'- sl

204 =y RS 2D i
Ex PW-4114 G:;,l, S

OFC AL S e ~"»\,'L1' SRRV
LS sHoum SRl L e ExPW-4IE t'ExPW-dMS.CtU
Fh S SIUFIR, ...szSHOJ iy

e 15285 A FIR &
- Ex.P_W-z}-MS i

e BB b g e LA
St Ex PW-412001) - ';,-,w

R bb vw/
Vf:,;t;.-' ErpBA, s s 1 BBACHL.
B L '»%s,u‘,-u G &y

,’/b-.__ Ex PW-dI"Z
i
WL

-

e et EX PW-4121 PR

Ex. PW-‘UZS./ W und.., o V-‘lbwj" JUPSREpY ( S

= ‘;l =4 EX. PW- 4]74_/'}, ._..v.:...:L\"”/ g'r\ ! ““-.U'.,\ V'L’/'L"Ib)l'//‘

Ex.PW-4/28¢ Ex.PW- 4/25..,%/‘

CHEX P40 S 1Fne EX PW‘4I29 ARG R

|,¢f,/../ ,l?n.uo W

RALAY 'l. Foaroc '~.”'..-V Y SRIVS B

i i
,'\'\'G'.U_L‘ l, 7.||’-'

AN L mExPW 4131 i st
IR P P 'Ub-w." Vs “'-’J-'w ~~fL)', i md

IO SN A
5

P XAV L EAEA

JirJuRHC .M/ouuyu}"’wu PW-5

- bose, s % P -t "
e S PR R LRHEMIO =i sl

£.__l..4\ ;V :\_,/ A o "‘

id d.—q,” L.«/ vb‘(}%
ry heavy

The patient was recived wilh fire arm injury of right arm due to ve
ounds would not he

blooding a very ostensive wounds the entry and exit wi

defferentiated, Patient was referred to DHQ hospital Tlmetgarah in emergency

xamied at 10:30 PM same day.

Cause of Death: massive Bleeding + Cardio Puimonary artiy.. V

where he e

Nature of injury: FAI

probable Duration fo injury: less than 2 hours.
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\“\ On the last date the court heard bo

case the accused didn't come Up with the defense €

th the counéél fdr‘-"ihe parties, since in this
vndence ther efore, APP for the

sel in their address to the court called the accused facing

state assisted by private coun
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trial direct implicated for lhe commission of the offenbe.-fé the said counsel, it was
prompt a report; it was diurnal an incident; the 'staté_m,eﬁ-.t of the complainant, the
deceased then injured, that (he counsel for the prosecutiéh called dying declaration
served as contents of the Marasia and the FIR. W@fhe-é:s:es made mention in the
Marasla and the FIR were brought in court and their sté:i:ehé_nts along with official were
put into black and white. To the prosecution sinceﬁii had proved the quilt of the
accused facing ftrial, therefore, requested that the:gcc_t:Jlsed‘ facing trial .may be

accorded capital punishment. In order to give a good sﬁppqr,t to their brief.they 'rgjst'éEiV'“

their reliance on worthy case law reported in; o ;‘?'
,? f‘ ‘ “.

2004 MLD Pesh, 200 titled “Munawar Shah VS The State”, 2002 SCMR 1568 {b)

titled “Amrood Khan VS the State”;2006 SCMR 1105 (c) tltled Adbu] rauf VS

Mehdi Hsan”;1992 SCMR_ 1036 (a, b) tltled "Msf Roheeda VS Khan

Bahadar”;2002 SCMR 588 {b) titled “Wahid lqbal Vs t_he State”:2002 SCMR 344

{b) titled “Muhammad Nawaz Vs The State: 2002’_.I5.Cf;L,J Lah, 886 {a, ¢) titled

“Ameer Khan VS the State”;2005 P.Cr.L.J FSC, 182‘"'@ titiled “Adbu! hakeem Vs

mpoa e e
el B

In his address to the court, the defense counsel lold that a damn good lacuna _
did exist in the case of the prosecution, The incident dldnt take place the way it has L
been made up in the Marasla and in the FIR. The defense counsel directly implicated .~ / ‘}/
one Mubarak Zeb, a witness to Prosecution case, for the commlssqon of the offence.
He emphasized a good deal on the site plan that to -th_e-sai,d: cou_nsef doesn't support
the prosecution case, especially, against the accused fa'c"ingvtrlial. The said counsel told
that according to the Marasla the incident had taken’ place within the house of the
deceased then injured but there is no site plan of h|s house He sough t for acquittal of

the accused facing trial. n order to give a good support to his brief he rested his

refiance on worthy case law reported in;

2010 P.Cr.L.J Pesh 477 (B) titled "Syed Mutasim Wasit 'a"-lias Momi VS The State

Y .‘}"| an another”; PLD 2006 S.C 255 {a, b, ¢) titled” Mst Zahida Bibi VS The State”;




2010 P.CrL.J Pesh, 1065 titled “Amjad Iqbal VS The State"; 2003 P.Cr.LJ Kar,

1847 (f) titled “Abdul Hussain VS the State: 1990_’P-;C'r‘.1..J Pesh, 1945(d) title Farid

Ullah Shah VS the State and Another; 2005 P,(_:r.L.J- Kar; 578 (b) titled “Ghulam

Qadir Dayo Vs the State”: PLD 2005 Pesh, 204 tttted-'.'.“RizWanultah VS the State”:

2008 P.Cr.L.J Shariat Court {AJ & K) 613 (c) tltled “Naseema_Bibi VS the

State”;2008 SCMR 95 titled “Liaquat Ali VS The State”' PLD 1995 Queta, 56 (a, q)

titled "The State VS Doda":1878 SCMRL303 tltled _‘.‘Muhammad Yaseen VS The

State”;1984 SCMR 1092 (b) titled "Nazim Khan arid 2 others VS The State’;

1998P,Cr.L.JPesh 1927 (altitled “llyas Vs The State”..

A I T T

L,

In the wake of the hearing both the co,unsélffot the'parttes, this court did catch

B ™

look of the evidence and the record existent in mé fotd of the file. Since it was the :

et A A

= -

prosecution that has had (o lay guilt at the hands of the accused facing tnal U/S 304

PPC read with Article 17 & 117 of Qanun-e- Shahadat 1 984 the prosecutlon had |

e

come up with five witnesses. Mubarak Zeb PW-1 and Mantdaar PW.2 wefe told as

T

eyewitnesses to the scene of incident. Their names are: there in the Marasla Ex PW— : ' ;

Tl T

T

4/1 and the FIR Ex PW-4/19 respectively. Statements .Qf_both the witnesses do stand

reproduced above. Cne Yaseen Khan DFC who had t:teen proceeding with warrants

-

Uls 204 Cr.P.C had seen the witness stand as PW 3, One Aziz Ur Rehman AS|, the

officer who had investigated into the case have had got in as PW-4 whereas the

Medical Officer Dr. Rahat Khan was taken down as. PW5 respecttvely The guilt

e T e eyt e - N e =gt
SRR S e T T e

' against the accused person is proved through R
1. Oral account of evidence, o |

2. Medical account of evidence S g_ﬁ:;gﬁ’f;"'}m,m,,r.t N
3. Circumstantial bits or evidence. "f .: ? g;/ ¥ ‘ \

As for as medical evidence does matter the Medtcal Officer Dr. Rahat Kha

Pw-5 in his report Ex PW-5/1 confirmed the injuries ,th'at the deceased then injured ' ‘
received in the course of incident. it was firearm injtt'ries'. that the Dr. Rahat Khan made
confirm. In cross examination the witnesses told thétthé deceased then injured was

- brought into the hospital at 08:00 PM in the days '.\'yhen. the time used to run fast by




TRy -

one hour.  When the deceased then injured was brought to- the hospital he was
fainting owing to excessive oozing of blood and was. id{;{){é{:‘aﬁrfou'skpdsition the Medical
Officer added. The fading condition of the deceaséd-' thed }njured forced the Medical
Officer to refer the victim to DHQ Timergarah, Accofdid_d ib_j_thg.a Médical Officer, he had
examined the injured at 08:20 PM. To the Medical Ofﬂcer the d'elay in bringing the
injured fo the hospital and excessive bleeding 'ser\{ed.'d'sr cause of dealh of the
deceased. | |

Since, investigation plays a focal role in crimir.@.al cdses and the witness Aziz
Ur Rehman AS! had investigated in to the matter, Iherefore he had seen the wi nes&;
stand as PW-4. According to the witness during the days the incident had happened:
f

he was posted in Akhagram Police post as ASI. He had taken down the stat ment of

the deceased then injured that he had reduced in the forrn of Marasla vide Ex\LPW 4!1

\\ e

and had taken the thumb impression of the deceased {hen mjured on the Marasla;\Ihe

\',\,
S

deceased then injured has had with him his pater,nal.cousgn Mubarak Zeb S/o Khan

Zada by the time of report in the hospital. This witnéss hadbrepared the injury sheet of
the deceased then injured vide Ex.PW-4/2; site plan v1de Ex PW-4/3. According fo the
wilness he had recovered blood soaked earth and grlts \nde P-1. He had recovered 25
emply shells of 7.62 bore from the place of mc:dent-EX F’W-4/3 Giving delail, lhe
witness told he had recovered 8 empty shells from he place assrgned o the accused
facing Irial Muhammad Zaman, 6 empty shells from the place of the accused Hanif WE ™~ .

Ullah; 6 empty shells from the place of the accused facmg tnal Altaf Hussain; 5 empty

‘M IQI

shells from the place of the accused facing trial Bahadar and 1 emply shell from the W@”\D”
place of the accused facing lrial Muhammad Mudlr. Recq_very memo is Ex.PW-4/4. }/%//)/
Blood soaked shirt of the deceased is Ex.PW-4/5. Since, Idter on the deceased then '

injured had died the same day and Sec. 324 PPC"wa"s_ c_dr'werted into Sec. 302 PPC

vide parwana Ex.PW-4/6, injury sheet is Ex.PW—4/i7, ':S:ea'rf'-':h memo of the houses of l
the accused facing trial is Ex.PW-4/8; List of legal h’éir’s.fof tuh'e deceased is Ex.PW-4/9;
;":7::\.. the accused facing trial Muhammad Munir and Hanit Ullfah, :i'n the wake of incident had

- Yot on the run, therefore, their salary was atiached and an ‘application was moved 1o
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Ex.PW-4/11 respectively. Aicles recovered were' sent td the FSL for. analyses through

application vide Ex.PW-4/12 and PW-4/13 resbect?vely. Warrants U/S 204 CrP.C are

EX.PW-4/14 1o Ex.PW-4/18 respectively. F:[.R.Z i's' Ex.PW-4/19, Proceedings taken

against the accused facing trial Muhammad,Zafnan.-;Bah'adar Khan, Hanif Ullah U/S 87

CrP.C and the proclamation proceedings ‘Eh'e'r'e.-,-lagaihst'are vide ExPW-4/24 fo

Ex.PW-4/28 respectively: The card of arre$t of Ihé'écc’usled facing trial is Ex.PW-4/29.

=

The witness did stand a damn long cross-examination The witness admitted it correc
that the house of fhe deceased Farid Ullah is in \%ﬁ[lage "Khwar Tangay". He doesn't

have any other house whereas the house of Muhéhmad Is’hag is si;_(':ated in village

“Shinkaray". The witness admitted it correct thaf:in' the FIR, the house of the deceased

has been described as place of incident but the wi!ﬁéss 'self-siated (haf’ﬁthe incident

had taken place in the house of Muhammad ls’haq in ,y'il!age “Shinkaray".

According o the FIR, the witness .tol_d,' _the dispute of water supply pipe

lining had taken place in the house of the 'décéa$e'd sifuated in village "Khwar
Tangay". He admi

ted it correct that in the F]R__ :tfﬁer:é is no mention of the house of

Muhammad Is'hag. The wilness admitted that house of Mubarak Zeb is located to the

‘South of Muhammad Is'hag. The witness also adhiitté'd-;thai both rooms and terrace of,

Muhammad Is‘haq stand open to the house of._.Mu'bar'ék Zeb: The witness admitted it

correct that the places 2a, 3a and 4a are the(Ong:é:'s'_'thét could serve és refuge. TheZ:,

immediale proximity of the house of Mubarak Zeb, the p_éierna] cousin of the deceased ? / % / \/
had been emphasized a lot owing fo insistent of Iﬁé-cdyrisei for the accused facing .

trial who had been vocal for the implication of this Mubarék Zeb in the offence. To the

said counsel for the accused facing trial, the places assigned tfo the accused facing
trial didn't make it possible for them to fire at the 'deé‘éaéed owing to want of source of

inlet to the veranda in the inside of the house whe’fé 'Immediately before firing upon

him the deceased then injured had been made nﬁani'fést:ih the site plan whereas the

house of the witness Mubarak Zeb could conve'nie'rj'i.ﬂy: be used for firing upon the

_ 1 deceased, who by the time of injury, was sitling in the yefanda open to the house of
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The prosecution did lead in two eyewitnesses Mubarak Zeb who had seen the
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house of the deceased situat

:‘ ihe incident had taken place owing {0 the close prommtty of the residences of the

Mubarak Zeb witness and cousin of the deceased then mjured The said counsel, in no

indistinct words did do his best to implicate the wutness Mubarak Zeb for the murder of
the deceased Farid Ullah. Of course, site plan vide Ex.PW;tifS:holds a pivot position in
the case but it cannot be faken as the last word 1o serve as nutﬁteus.and {o be believed
as if the Golden Piece of evidence. Mubarak Zeb- waé sitttng by the side of the
deceased then injured by the time when the later was tettmg the tale of incident to the
Police in the Hospital and he was under no duress as to tmphcate a false soul and to
spare the dude (hat had called for his imminent dea o

The prosecution did iead in two eyewitnesses Mubarak Zeb who had seen the

wilness stand as PW-1 whereas one Manidaar had seen thel witness stand as PW-2

respectively. Both the witnesses in their respective statemeﬂts accorded efficient role
of firing to the accused facing tria! i.e. Muhammad Zaman and Muhammad Munir. The
witness Mubarak Zeb, the paternal cousin of the deceaSedvfécéd along spetl'of Cross-

examination. Most of the questions asked lo the witnesSsMubérak Zeb PW-1 were akin

{o the location of the house of the deceased Farid Utt'ah;, for the counsel for the

accused facing trial had been insistent on that the house o_ffthe deceased Farid Ullah

is a long way close to 800 meters from the house of the accused facing trial and since,

ihe deceased was injured in his own house 900 meters away the village "Shinkaray",

therefore, there seems no reason 10 implicate the aoguse‘d-' facing trial for the injury to

the deceased then injured Farid Ullah whereas in thé st'té plan the deceased then

injured has been spotted in the house of his brother Muhamrnad Is'haq and it was the

place where the Investigation Officer had recovered the blood soaked earth and it was

picked from for taking up to the hospttat In his examination in

this place where he was

chief the witness Mubarak Zeb PW-1 did make |t clear that the incident had taken

place in the house located in the village "Shmkaray" whtch is mentioned as the house PR
of the brother of the deceased Muhammad ls'hag. The W|tness further did make it £ b:!g i
S ///

—
clear thal after the deceased then injured had dted hns cadaver was taken to the C({ 0/, 44

ed in village "Khwar Tangay" and not in the house where




accused facing trial. This piece of evidence makes it manifest that the deceased then

injured was fired at, in the house made mention-of in.'t'h'e'.:site plan, for it was the house
that the deceased and Muhammad is'haq used to share, they being brother inter se.
Manidaar is another eyewitness to the scene of madent who got info the
witness stand as PW-2. The Marasia and the FIR do bear his name as an eyewitness.
This witness followed the foatprints of his predecessor wﬂness in letter and spirit. This
witness too ascribed efficient role of causing death {Q the;deceased then injured Farid
Ullah to two accused facing trial ie. Muhammaﬁ Zé-rﬁan- énd Muhammad Munir. His
examination in chief has been replica to his predec-&’ssof witnelss. This witness is the

paternal uncle of the deceased then injured Farid Ul',léh.' -He is'also a close kin of the

accused Muhammad Zaman efc. This witness 'adr'ré'itté'd i"it cb'rrect that the deceased

Farid Uliah has had its house by the side of wllage "Khwar Tangay" but in the same

B Rt U .
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breath he self stated that the house where the incrdent had taken place is the common

house of the deceased Farid Ullah and his brolher»Muhammad Ishaqg. And it was this
place where the incident had taken place .The v}i.lnesé fold that the house of the
deceased then injured Farid Ullah might be 500 feef-:aWay.‘The witness also admitted
that the dispute of pipe lining had erupled in Ihe;hoﬁs':e located in village “Kiwar
Tangay". This is the gist and sap of the ev1dence that lhe prosecu ion did lead against
the accused facing trial to lay guilt at their hands
Although, all sorts of evidence that is, the Oral Account of Evidence, the
L6 dical and the Circumstantial bits play a nucleus role in. cnmmal matters, yet the Oral
account always has an edge over the rest of the ewdeqjce. The sort of evidence is
called the best that assimilates the circumstantia!,:ﬁw'édiéaf etc evidence the most.
What stands ostensible it is that the deceased then- m ured Farid Ullah is dead. The
medical evidence proves that the deceased then m}_ured_h_ad breathed his fast in an

outcome of firearm injuries; As for as medical evidence is concerned, it can tell of the

e e R o e w7 - meim e ow o
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cause and number of injuries, ils form and condition but it cannot tell the man causing
the injuries. As his lordship had held that, "itis a qor;bbqr’a’tiqn_to show that injuries

, were caused in a particular manner with pa’rti(;uilar_.weap_on and even it can




supply corroboration to the fact as to how m'anyf',aSSa:llants were there and

whether number of injuries commensurate with Zn'umb_er of assailants or not, but

medical evidence can never be used as corroboration qua-accused to show that

particular accused has caused these injuries

- “PD 1993 S.C, 251.
Question is, who did cause the death and Whé"‘is the place of incident? And
whelher (he house of (he deceased is localed m wllage "Khwar Tangay" or in the

village “Shinkaray"? The Counsel for the accused facmg frial calls the house of 1he

deceased then injured in village" Khwar Tangay" b‘u‘t]th‘ag has no site plan. The FIR at

the outset describes the house of the deceased thep injured Farid Ullah as place of

t
incident. The Marasia and the FIR were put into black and white in the words of lhe

deceased then injured who in his report called the. plaoe of incident his house. This

‘l

f‘slands corroborated from the cross case FIR No 286 U/s 506 efc PPC the same

dated and the same time wherein the deceased then lnjured along with the witnesses,
are accused in that case and the place of incident in boih the- cases is the same, i.e.
viltage “Shirkaray". This makes conﬂrm that the de’lcéasgd then mjured by seli-house
meant, the house in village "Shinkaray" which he 6d'n1rn_dnly owned wilh his brother
Is'hag. In the site plan the place of incident is villagd:';‘.énmkaray Itis this place where
the houses of the accused are located. The deceaééd lhen injured nad named all the
accused facing trial for firing but accorded effective"-'rovle,ito one accused fading frial
Muhammad Zaman. It was some days lateri.e. on 16)09/2009 vnhen one Zakir had got
into the court of learned Judicial Magistrate Wari..‘.Dlr.. Llpper telling that after the
incident he was on duly when around at 17.55 hourshls paternal cousin and other
relatives were carrying the deceased then injured 'Farid ._l.Jllah fo the hospital. When

they caught sight of lhe deponent they halted -and-told the deponent that one

Muhammad Zaman and Muhammad Munir, the accused facmg trial had made th

complainant injured. His statement was taken down U/S 164 Cr.P.C. one Muhammad

Is'haq and Sulemaan whose statements were taken down uls 164 Cr.P.C also told

that the accused facing trial Muhammad Zaman and_.‘Muhammad Munir through fire




arm injured the complainant Farid Ullah, the deceased 1hen injired. These three
wilnesses in their respeclive statements U/S 164 CrPC had been implicating two
accused facing trial i.e. Muhammad Zaman and Muhammad Munir. Of course oral
account of evidence carries damn sight good weight. The slgmt"cant aspect that exerts
cumberseme bearing on the case it is, before the evidence o_f a witness is admitted or
believed, the wilness has to prove his being at the blaee,df 1i'neid,ent by the time it had
taken place. In the words of his lordship, "An eye Qitness who claims his
presence at the spot, must satisfy the mind of the court through some physical
circumstances or through some corroborative evidence in support of his
presence at the spot. Court would not base conv:ctlgn o_n the sole testimony of a
- witness, whose credibility is not free from doubt,’i"'Re_!-iance is rested on worthy
, | . - case law reported in 2005 P.Cr.L.J, 337 o

b . o ;_,,{; It is everywhere spread in t he fold of the ﬂle hat the witness Mubarak Zeb

; ghl since the incept of the incident down lo the iakmg down of the slatement of th

deceased then injured in the hospital, had been with the deceased then injured. The
witness Manidaar had been at the place of the incident ee well as ]n the house with the
deceased then injured. Bolh the witnesses i.e. Muberé-kj.‘ Zeb": and Manidaar bear their
names in the Marasla and the FIR. Last but not the 'Ieaslt is tﬁat there is another cross
grrovesy  case FIR No 286 UIS 506 elc PPC the same dated and trje: same time, wherein the

deceased and his witnesses are the accused. The later case is also a same dated,

same place and same time incident. Their names don't .'s'e"em' after thought owing to

< UDL@: '\b
% %//)/ the fact of an agile report and implication. It needs menhon here that both the parties

along with the witnesses are close relalives.

The statement of the deceased then injured served as the ﬁrst information report. The
Marasla and the FIR reflect the statement of the-':dece';a.sed then injured,” that
tantamount to dying declaration owing to the fact ihat the déceased had breathed his
last with in a couple of hours of his statement. This h‘és been an_ ege long principle
J - ever held by his lordship reporied in AIR 1939, P.C, 47 it \:A'/as further held that, "no

: specific form has been prescribed for making or recording:- a dyihg'declaration. There is

T OTE T




.. whelher statement may be true; statement was free from promptness of other and

and the ones who had given their statements U/S 164 Cr. P C had e|ther watched the

no pre-condition that it should be in writing; oral statement has oTten-eeee regarded as
dying declaration.” "Dying declaration can be oral, none recordi'n-g:-:of the same does
not give fatal blows to the prosecution case” 1996 SCMR, 1747 Hns Lordship held,
"Dying Declaration made by the deceased in an injured condmon was wrong1y be in-
admissible in evidence by the trial court which had been promptly made by him having
no animosity against the accused’ 2002 P.Cr.LJ Pesh, 1798- tltled "Javed Khan VS
The State". It was also held that, “Dying Declaration .. Suff mency to sustam conwcﬁon
therein... Dying Declaration, by itself, was sufficient fo sustaln conwchon therein on
provided there was no chance of mistaken identily; decease‘d" was oapab\e of making

statement: the time elapsed after sustaining injury before deceased made statement;

deceased was not a man of queslionable character” 1999 .P.Cr.L.J Pesh, 1305 titled
“Abdur Ramm VS The State”. The dead should be respected Aﬁd the innocent victim

dead deserve more respect and so their statements. Al the wﬁnesses PW1 or PW2

incident happen or had come across the deceased then in]ured,before he breathed his
last. In his Dying Declaration before the Police, the deceased 1hen injured had
implicated one accused facing trial Muhammad Zaman for effective role of firing and
by this time the wilness Mubarak Zeb was also sitling wﬁh the deceased then injured.
This makes manifest that the deceased then |nJured lmphcated only Muhammad
Zaman for effective role. v | _

A known Hadith reads "He who favored the kiII-e-'rwo'f a Mdeﬁm with & sfngle
syntax will stand before Allah inscribed with the words on’ﬁi_é .ferehea'd, “the bereaved
or despaired of the blessing of Allah”; o '

From the existent evidence On the file M‘{lhammad Zaman the

accused facing trial seems 10 have a capital hand in cauSing {ne death of ihe

_ deceased Fareedulah, therefore, he is hereby convicied U/S 302 (b) PPC and
R enlenced to rigorous imprisonment for life as Taazir for the murder of deceased

"'F'areedulah He will make good payment of Rs. 5,00, 0001» as compensauon fo the
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legal heirs of the deceased Fareedulah U/S 544-A CrPC The compensation shall be

recoverable as arrears of land revenue uis 544-:A (2) Qr,P‘C. In default he wil
undergo further'6 months simple imprfsonment'._ Hé. is on bail. His bail bonds stand
quashed and surefies absolved of their liabiiities -'l:J.ndéf the- sureties bonds. He is
accorded benefil of section 382-8 Cr.P.C. The rest b_f_'.the.iéccused are acquitted. They
are on bail. Their bail bonds stand quashed and s.y(e'!ie"s'. absolved of their liabilities
' . under the sureties bonds. All the accused stand ai.cduil.tje'd under section 427 PPC.
” Case property to remain as it is until the lapse of l-imeja'lby.x{/ed er appeal and if appeal

is preferred till the Hon. ble High Court, decides it. Cbp'y_.off judgment should go to the

in charge Dislrict Prosecution Dir Upper U/S Section 374 Cr.p.C.

/{}’ | | vAnnounced.

e 03/03/2012

W

4-‘( ‘{Q «:, o
) (mmo PERVEZ BLOCH)
Add;tronar Sessmns Judge/ 1ZQ,
oo War: Dir Upper.

Certificate-

Certified that this judgment of mine comprises fourteen (1
has been read and signed after necessary correction. /

7 (TARFQ PERVEZ BLOCH)
33 Addmonal Sessnons Judge/ IZQ
"""""" - Wari, DirUpper,-
P /(9//2'__ . War, PP
200 L.,W .
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4 No_o_?__/ASJ/IZQ Wari, Dir Upper . A'-Dat.-ed, 03/03 /2012

[rom,

To,

Subject:

Memo:-

ATTTTUTD
S R -

A

Tariq Pervez Bloch, o : ' 2
Additional District & Scssions Iudrw/l/O 3

Wari, Distt: Dir Upper.,

The Superintendent,
Distt: Jail Dir Lower at Timer garah.

CONVICTION WARRANT

Whereas at a sessions held befdrelzf'i'nfe‘_‘on 03/03/2012, after completion
of trial, Muhammad Zaman S/O An\&a;'j":Kh_:én, ‘R/o Shinkaray Tehsil Wari
Distt: Dir Upper, charged vide FiR No 285 dated 31/08/2009 U/S
302/148/149 427 P.P.C P/S Wari was found gmlty of the chalge U/S 302

o (b)P P.C and was conv1cted as under:-" -

iy

! . '
X Muhammad Zaman the accused facing tual ploved to have committed the

/ y / death of the deceased Fareedulah, the1ef01e he is: heleby conwcted U/s 302

(b) PPC and sentenced to rigorous Impusonment for life as Taazir for the
murder of deceased Fareedulah. He w11-1 _«._make good payment of Rs’
5.00,000/- as compensation to the legal heirs of the deceased Fareedulah U/S
544-A Cr.P.C. The compensation shall be '1'éé<;)vé1'able as arrears of land
revenue U/S 544-A (2) Cr.P.C. In default he w1II undergo further 6 months
simple imprisonment. He is accorded beneﬁt of section 382-B Cr.P.C.

This is to authorize you and require you, to I\eep the above ed/ccmvict

injail, and to carry out the execution of sentez_‘-{ce acc/o;dm 0 l(?r.




uuazgo_.u_@_s,ecnem ME KHYBER PAKHTUNKHW T
(APPELLATE AUTgQ_Iﬂ.Y) '
o
PPELLANT: HANIFULLAH - - 77
vis
COMMANDANT LEVIES DIR (UPPE
ORDER

This order will dispose off the deparnnenfal appeal filed by

'_Mr. Hanifullah S/0 Muhammad Zaman resident of Shenkari, Tehsil Wari,

(Upper) were obtamed The appea! was processed in thlS department at . D

District Upp‘er,Dir, (Sepoy Reglment No. 212 Prov1nc1al Lev1es, Dir Upper) g

against the Trder_of Deputy Commnsstoner Dn‘ Upper dated 10 12 2009
] , o

2. .' Mn Har]ifulla‘n was appomted on 29 06. 2005 and was removed |

from <;erv1ce by DC/Commandant Levies, Dir Upper on 10. 12 2009 { upon

absence fmm duty for the period from 3L 08. 2009 to 10 12. 2009) due to

1mphcat10n in murder case Comments of the Deputy Comrmssmner Dir -

~ appropriate level. and it was felt that the appellant has “honourably been

acquitted by the court, so it was requlred that Deputy Comrnissioner /

Commandant “Levies to reinstate the appellant in semce upon - the
|

judgmentjof the court.

: l L
3. The competent authorlty therefore accepted his appeal and re-

instated the appeallant in service with immediate effect subject 0 Lhe .

- condition that the absence penod be treated as eytra ordmary xeave

~ without pay.

. Dated 18.04.2013

' SECRETARY Hm B
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SRS A /i)( AR / Dalead Upper DII" llu::_"_é_/mj /2014' @ ,::‘s‘;..“,

Mr: Hanifullah §/e Muhamamd Zaman
Lovy Sepoy (Provincid!)

. Gubject  -REMOYAI FROM SERVICE.

. AAC/EM Dir vide his memo

Meme! e
“AS pert \J\qui\g\/ mport received from the

S Y AAC/EM /Lavy dinted 14~ 07-2014.

in lipht of the abiove, the undersigned has dacided to lrm),()se-'upon. |

the major puenalty of remmval from

you M: Hamfullah tevy Sopoy (Provincial)
of the Khvbf!r F‘akhtunkhwa'

04- .02-2014 under Lhe proviilony

servuce w.e.f
Governmeant Servants (Efficiency and Discipling Rules) 2011 in inturast of public -
- servieg. ‘ , ' R
i o . - ' ;| ‘ /
! : g ! 'l /'
. ‘«..~ l }i J /
! “ . (C omm'lndunl Du iPVIlI'
- Deputy Cornmissioner
Dir Uppeiat..,
lven No, & Dated:- o C
o ('opy forwarde (l Lo the:- - ~
' - ___4_,_—-—-‘—-—"- ! : : o "-."‘-‘-
L. The Distrlet Accounts Officor Lir U;',{p/g.r for-Torrmation and
! necessary action. ' s
2. Subidar Major Dir Levles e .
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ANNEXURE /

IN THE COURT OF SECRETARY HOME

KHYBER PAKHTUNKHWA
(APPELLATE AUTHORITY) 36

CASE TITLE:
APPELLANT: HAN|F ULLAH, DIR UPPER LEVIES
: VERSUS
COMMANDANT LEVIES, DIR UPPER,

INTRODUCTION:~

The applicant submitted an appeal before tho Competent Authority
on 22.11.2017 for reinstatement into service.

The rapresentative of Deputy Commissionur / Cominandant l.evies

Dir Upper submitted that the applicant was absent from duty withoul any prior
permission of the competent authority. It was confirmed formn rellable sources that
applicant had gone abroad to Saudi Arab and recommended strict disciplinary action
due to which, he was terminated from service w.e.f 04.02.2014.

PROCEEDINGS:-

The applicant was heard in pe-son and supportlng documents were also
checked / scrutinized in details. He also p-oduced a copy of FIR and judgment of
Additional District and Session Judge/Dir Upper pertaining to his domestic/ family
feud. The plea is time barred but the applicant was unaware of the proper procedure,

In this regard he also submitted conconation applicatiun and prayed for re-
instatement into service. (/
DECISION:-

After perusal of available racord and statement of the appellant,

the appeal is réjected in light of the comments / views of DC / Commandant
Levies Dir Upper. The appellant may be informed accordingly.

-
Lt

Jpiie= WS

e }s N

(IKRAM ULLAH)
SECRETARY HOME

KHYBER PAKHTURKHW A

Announced
Dated 16.04.2018
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BEFORE THE PESHAWAR HIGH COURT MINGORA BENCH /

DARULQAZA SWAT
W.P -M/2018
HANEUNBN e eeeiresesicermrrsn s s s s s s e Petitioner
VERSUS
Secretary Home KPK,8 others......cnviencisies Respondents
INDEX
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1. | Copy of writ Petition o /.., |
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Writ petition No.740-M of 2018.

Hanif Ullah s/0 Muhammad Z.aman r/o Shenkarai, Tehsil Wari District Upper Dir:.

.................................................................................... eiiieeen.aPetitioner

1. The Secretary to Government of Khyber Pakhtunkhwa Home & Tribal Affalrs
Department Khyber Pakhtunkhwa at Peshawar.
2. The Deputy Commissioner/Commandant Dir Levies, Upper Dir.

......................................................................................... Respondents.
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SLFORE THE PESHAWAR HIGH COURT MINGORA BENCH DAR-UL-OAZA

Wreit Petition No: 740-M of 2018
Hanil Ullah s/o Muhammad Zaman /o Shenkarai Tehsil Wari District Dir Upper, Sepoy

‘Regimental No. 212 Provincial Levies Dir Upper............ ... . ... Petitioner.

- - Vs
1. Secretary Home Khyber Pakhtunkhwa at Peshawar,
2. Commandant Dir Levies/Deputy Commissioner Dir Upper............. Respondents.

WRIT_PETITION UNDER ARTICLE 199 OF THE CONSTITUTION OF
ISLAMIC REPUBLIC OF PAKISTAN 1973.

‘JOINT PARA -WISE COMMENTS.ON BEHALF OF RESPONDENT NO.1 & 2

ARE GIVEN AS UNDER.

PRELIMINARY OBJECTIONS:

I. That the petition is not maintainable in its present form. oo

2. "Phat the petitioner has got no locus stand to file the instant petition.
3. Tnat the petition is not maintainabie due to Mis-Joinder and Non-Joinder of

necessary partics.

4. Thai the petitioner does not come 1o the Court with clean hands. FL?;D TODAY
5. That the petitioner concealed (he material fact from the Honorable Court, Deputy Reg ‘strar -
RESPECTFULLY SHEWETH:- 19 FEB 2:20

1. Correct (0 the extent of appointment/posting.

2. Correct. The Incharge Naib Subidar Levy Post Wari reported dated 14-10-2009
taking the plea that a month before while Sepoy Hanif UHah/Petitioner was at
home and duce to some unknown reasons he assassinated a man and run away from
the spot resultantly FIR has been lodged against him under U/S 302 PS Wari.
[urther reported that neither the accused has surrendered to police nor appeared at
his post for duty (copy encloscd at Annexure “A”).

3. Correcl. Owing to the reason above proper charge sheet and statcmeni of
allegation was issued against the petitioner vide letter No. 1600 dated 21-11-2009
and No. 15996-99/DCO/Inquiry dated 21-11-2009 and al the same time the-
Executive District Officer F&P Dir Upper was nominated/appointed as inquiry L
officer to conduct fact finding. inquiry into the matter and submit report
recommendations (copies enclosed al Annexure B & C respectively). The inguiry
officer rc.comnu‘ended' that major penaity may be imposed against the accused

-under the provision of NWFEFP Removal from Service {Special Powers) Qrdinancs



2000 (Amended 20011 Lhe . then , strict Coordination  Officer  Dir qo

Upper/Commandant Dir Levics/Respondent No. 02 was then satisfied to imposed
major penalty of Removal (tom Service against the accused vide order No. 16353-

55/DC/LHC dated 10-12-2009 (copy enclosed at Annexure D)

- Correct. The Secretary Tome & Tribal Affairs Department Khyber Pakhtunkhwa

Peshawar/Respondent No. 01 re-instated the petitioner vide order at Annexure
“E”.

No comment.

In correct. The Incgarge Ilawaldar Levy Line Dir reported that sepoy Hanif Ullah
who has recently been rc-instated by the Home Department has failed to make his
presence for duty from the datc of his re-instatement order. Owing to the reason
aboye explanation and show cause notice was issued against the accused vide No.
1337-39/DC/LHC/Exp dated 04-02-2014 and No. 1727/DC/LHC dated 18-02-
2014 respectively with the directions o submit reply of the same within 07 days
positively but the accusced failed to submit the same (copics enclosed at Annexure
.G & T1). As a sequel thereol the Additional Assistant Commissioner Dir/I:M
Dir was nominated as inquiry officer to conduct proper inquiry into the matter and
submit report/recommendations  vide order No. 2010-12/DC/LHC/Provincial
Levies dated 26-02-2014. The inquiry office after conducting fact finding inquiry
recommended that Major Penalty of Removal from Service may be imposed
against the accused under Section 3(d) of E & D Rules 2011 read with Rule 10
Scheduled  -IV(a) Para 10 of the Levy Rules 2013 vide lclier
NoSO62/AAC/EM/Levy  dated " 14-07-2014.  The then Commandant Dir
Levies/Deputy Commissioner Dir Upper was then satisfied to imposed major
penalty of Removal from Sérvice vide order No. 9438-41/DC/ILHC dated 16-07-
2014 (copies enclosed at Annexure I, J & K).

7. The departmental appeal of the petitioner was rejected by the Home Department/
Respondent No. 01 on the grounds that the same was carrying no weight and was
badly time barred and not covered the Rules vide order No. SO (Levies)/HI/6-
7/017 dated 19-10-2017 (copy enclosed at Annexuare “1.™).

8. No comments.

Grounds:-

a. Incorrect. As explained i the above paras the orders of the respondent No b & 2
are Jegal and according Lo iaw and rules., ‘

) o FILED TODAY

b. Incorrect. As explained in above paras.

Deptity Registrar

19 FEB 2000
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f C. lncorrect As expldmed m above paras dlsc:lp!mary proceedmgs were Initiated q,
against the petitioner as per standmg Law/Rules
d. Incorrect. As explained carlier 1 major penalty was imposed against the petitioner
after fulfillment of all codal formalities.
e. Incorrect. as explained in above paras.'-

f. No comments
In light of the above, it is prayed that the petition is not based on

facts having no merit consideration and may be dismissed with cost please.
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‘f{‘*-. Writ petition No.740-M of 2018. ‘
t} Hanif Ullah s/ 0 Muhammad Zaman r/ o Shenﬂé;ai, "l:ehsil Wari District Upper Dir. (/(7‘
.................................................................. e eeevreeon... Petitioner .
V/S

1. The Secretary to Government of Khyber Pakhtunkhwa Home & Tribal Affairs
- Department Khyber Pakhtunkhwa at Peshawar.
2. The Deputy Commissioner/Commandant Dir Levies, Upper Dir.
......................................................................................... Respondents.

AFFIDAVIT

1, Raza Ullah, Levy Head Clerk Office of the Deputy
Commissioner/Commandant Dir Levies Upper Dir do hereby solemnly affirm and /
déclare on oath that the contents of the instant Joint Parawise Comments are true and
correct to the best of my knowledge and belief and nothing relevant has been

concealed from this Honorable Cotirt.

-

. Mr. Raza Ullah
— e J Levy Head Clerk Office of \l:e
; 7@‘ Deputy Commissioner Dir Jpper.
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‘Regimental No. 212 Provincial Levies Dir Upper......................................Petilioner.
- _ Vs
1. Secretary Home Khyber Pakhtunkhwa at Peshawar.

Commandant Dir Lewes/Dcputy Commissioner Dir Upper............. Respondents.

WRIT PLTIT]ON UNDER ARTICLE 199 OF THE_CONSTITUTION OF
ISLAMIC REPUBLIC OF PAKISTAN 1973.

JOINT PARA -WISE COMMENTS ON BEHALF OF RESPONDENT NO.1 & 02
ARIE GIVEN AS UNDER.

PRELIMINARY OBJECTIONS:

I. That the petition is nol;maintainable in its present form.

2. "That the petitioner has got no locus stand io file the instant petition.

3. That the petition is noismamtamdbic duc (o Mls-iomd;,r and Non-Joinder of

" necéssary parties.

4. ‘That the petitioner does not come to the Court with clean hands. F ﬁD TODAY
5. That the petitioner concealed the material fact from the Honorable Court. DEPUEY Registrar
RESPECTFULLY SHEWETH:- . 13 FEB 2020

. Correct 1o the extent of qppomlmcnl/pogluw

2. Correct. The }m,hﬁmc ‘Naib Subldar Levy Post Wari reported dated 14-10-2009
taking the plea that g-month before while Sepoy Hanif Ullah/Petitioner was at
home and due to somé_uﬁk@wn reasons he assassinated a man and run away from
the spot rcsulll:amly FIR has bpen lodged against him under U/S 302 PS Warl.
FFurther reported t}mt"l'l_ei'thec-lhe accused has surrendered 1o police nor appeared at
his post for duty (copy enclosed at Annexure “A”).

3. Correct. Owing (o lhe reason above proper charge sheet and statement of
allegalion was issued’ agamsl lhe petitioner vide letter No. 1600 dated 21-11-2009
and No: ]5996—99/.[)(3?)/’1nqvun'y dated 21-1 1-2009 and al the same time the
Executive District Oi_“ﬁ!écr' F&P Dir Upper was nominated/appointed as inqi;ir.\/
officer to conduct :,1‘_;1(;( | finding inquiry into the matter and submit report
recommendations (cépies enclosed al Annexure B & C respectively). The inquiry
officer 1'c-colmn<~:-n(le.d"ﬂmt major penalty may be imposed against the accused

under the provision of NWIFP Removal from Service {Special Powers) Qedinance
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ORDER SHEET

Date of Order/ Order or other Proceedings with Signature of Judge.
Proceedings
24/03/2021 | WP No.740-M/2018 (7
Present:  Syed Abdul Haq, Advocate, for the petitioner.
] ;1 -
""" MF. Arshad Ahmad Khan AAG, for respondents.
-+ Arguments heard. Judgment reserved.
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1. Ha?lf Ullah Son of Muhammad Zaman Resldent of~
Shenkan Tehsil Wari District Dir Upper, Seopy

i Reéimental No.212 Provincial Levies Dir Upper
E :Petitloner ;
; { pgos VERSUS '
t ,
1 1) Sec-‘retary Home Khyber Pakhtunkhwa, at Peshawar.
' t 'j' B
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' JUDGMENT SHEET 6
PESHAWAR HIGH COURT, PESHAWAR
.- (JUDICIAL DEPARTMENT)

~ ", WP No. 740-M/2018

Peshawar and another.

. .JUDGMENT.

Date of hearing: 24.03.2021.
Petitioner (s) By:Syéd Abdul Hag, Advocate.
Respondent (s) By Mr Arshad Ahmad Khan AAG.

SYED ARGHADENALI, J.:-  For reasons recorded in the

connected ert Pettﬁdn No. 528-M/2016, this petition stands

disposed ofl«.accordmgly.
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JUDGMENT SHEET

PESHAWAR HIGH COURT, PESHAWAR

Commissioner/Commandant Dir Levies Provincial District Dir

('?IUDICIAL DEPARTMENT)
WP No. 528-M/2016
Ikramullah and another vs. Deputy

Upper and others.

JUDGMENT.

Date of hearing: 24.03.2021.

Petitioner (s) By Syed Abdul Haq, Advocate.

Respondent (s) By M/s Arshad Ahmad Khan AAG_ &
lhsanullah Khan Advocate.

SYED ARSHAD ALI, J.:- Through this consolidated

judgment, we shall dispose of this petition as well as

connected petitions. Particulars of the said petitions are as

under:-

S. No.

Case Title

WP No. 528-M/2016 “lkramullah and another vs.
Deputy  Commissioner/Commandant  Dir  Levies
Provincial Districi Dir Upper and others”.

WP No. 900-M/2017 *lkramullah and another vs.
Deputy  Commissioner/Commandant  Dir  Levies
District Dir Upper and others”.

WP No. 192-M/2018 “Inayat Ullah vs. Government of
Pakistan through Secretary SAFRON, Civil Secretariat
Islamabad and others".

WP No. 303-M/2018 “Amir Nawaz Khan vs. Deputy
Commissioner/Commandant Dir Levies District Dir
Upper and another”.

WP No. 350-M/2018 “Bakhti Rehman vs. The Gowt. of
Pakistan through Secretary SAFRON Civil Secretariat,
Islamabad and others”.

WP No. 398-M/2018 "Abdul Hamid and another vs.
Federation of Pakistan through Ministry of SAFRON,
Pak Secretariat, Islamabad and others”.

WP No. 595-M/2018 “Manzoor Ahmad vs.
Commandant Dir Levies/Deputy Commissioner Dir
Upper and others "

WP  No. 596-M/2018  “Shams-ul-Islam  vs.
Commandant Dir Levies/Deputy Commissioner Dir
Upper and others”.

WP No. 740-M/2018 "Hanifullah vs. Secretary Home
Khyber Pakhtunkhwa at Peshawar and another "

10.

Review Petition No. 4/2019 in COC No. 95-M/2018 in
WP No. 883-M/2017 “"Subidar Noor Azam Khan and
others vs. Khurshid Alam Khan Depury Commissioner
Chitral”.

A‘l]&l‘i STED
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11, WP No. '387-M2019 “Subedar Noor Azam Khan vs.
Govt. of KP through Chief Secretary KP, Peshawar
and others”,
12. WP No. 745-M/2019 “Tawakal Khan and others vs.

Govt. of KP through Chief Secretary ar Civil
Secretariat, Peshawar and others”.
13. WP No. 1008-M/2019 “Saifullah vs. Gowt. of KP
through Secretary Home and Tribal Affairs, Civil
Secretariat, Peshawar and others”.

Writ Petition No. 528-M/2016

2. Petitioners, lkramullah and another, through the
instant constitutional petition, have approached this Court for

the following relief:-

“It is therefore, humbly prayed that on acceptance of
the instant writ petition, the impugned seniority list
dated 10.03.2006 and subsequent promotion orders
may kindly be set aside and the seniority list be
prepared according to the spirit of Provincial Dir
Levies Rules 2015, and further the Respondent No.l
may graciously be directed to determine the
seniority list of petitioners as per their appointment
order and then to consider them on the basis thereof
Jor promotion to the post and rank according to their
entitlement,

Any other relief which this Honorable Court
deems fit and proper in the circumstances may also
be very kindly granted”.

It is alleged in the petition that the petitioners
were appointed as Sepoy in Dir Levies vide office order dated
22.11.1999 and after assuming charge of their duties, they
were placed at serial No. 122 & 143 of the seniority list dated
10.03.2006. It is further alleged that the petitioners and others
had questioned the seniority list dated 10.03.2006 along with
promotion order dated 22.03.2006 before this Court through
Writ Petition No. 1855/2007, however, the said petition was
disposed of vide order dated 02.11.2011 in view of
undertaking given by respondent No.l that the petitioners
would be considered for promotion in accordance with
law/rules and seniority-cum-fitness. Claim of the present
petitioners is that respondent No.] not only deviated from his
stance but also based the alleged seniority list dated

10.03.2006 promoting juniors to them inspite of rules issued

ATT TED
PoshfdfaA.— "i %RCourt
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by the Govt. of KP Home & Tribal Affairs Department vide

Notification dated 15.05.2015 whereby criteria for promotion
has been laid down; hence, the present petition.

Respondent No.1 has furnished his comments and
opposed the contents of petition by stating that Provincial
PATA Rules 2015 are effective from April, 2015, therefore,
after issuance of these rules, seniority list from serial No. 153
onward has been prepared on the basis of first come first
serve. The petitioners’ request/plea with regard to preparation
of seniority list if admitted will damage the whole structure of
the Force.

Writ Petition No. 900-M/2017

3. Petitioners, Ikramuilah and another, through the
instant constitutional petition, have approached this Court for
the following relief:

“It is, therefore, humbly prayed that on acceptance
of this writ petition in the light of aforementioned
submissions the impugned letter No. 508 dated
11.12.2017 may be declared illegal, against the rules
and be of no legal effect”.

It is alleged in the petition that the petitioners
were appointed as Sepoy in Dir Levies vide appointment order
dated 22.11.1999, however, they were dropped from
promotion and filed Writ Petition No. 1855/2007 before the
competent court of law, which was disposed of vide order
dated 02.11.2011 on the assurance of respondent No.l that
petitioners would be considered for promotion in accordance
with law. It is further alleged that the petitioners filed a C.M.
for implementation of aforesaid order dated 02.11.2011,
however, later the same was withdrawn and thus, filed a Writ
Petition No. 528-M/2016 before this Court, which is pending.
In the meanwhile, the petitioners submitted an application to
the Director General Ehtesab Commission KP for redressal of
grievance, who marked the same to respondent No.l, but
respondent No.1 instead of redressing their grievance ordered

for initiation of inquiry against them. On completion of
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inquiry, respondent No.3 submitted his report dated

28.12.2015 whereby minor penalty of withholding two annual
increments was recommended, which was duly endorsed by
respondent No.l vide office order dated 26.01.2016. Against
that, the petitioners filed appeal before respondent No.2 but
the same was rejected vide order 12.04.2016. The petitioners,
then, filed Writ Petition No. 106-M/2017 before this Court,
which was allowed vide order dated 19.10.2017 and the
i'espondents were advised to initiate fresh inquiry against the
petitioners keeping in view the relevant law on the subject. On
the strength of aforesaid judgment of this Court, fresh inquiry
was initiated against the present petitioners and upon its
conclusionf/ major penalty of removal from service was
recommended vide letter dated 11.12.2017, which has now
been impugned before this Court through the instant petition.

Respondent No.1 has furnished his comments and
opposed the contents of petition.

Writ Petition No. 192-M/2018

4, Petitioner, Inayatullah, through the instant
constitutional petition, have approached this Court for the
following relief:-

“In the above circumstances, it is most humbly
prayed that on acceptance of this writ petition the
impugned minutes/order No. 210-14/DC/CSL dated
10.07.2017 may kindly be set aside to the extent of
petitioner and the respondent may graciously be
directed to promote the petitioner to the post of
Lance Naik BPS-06 with back benefits”.

It is alleged in the petition that the petitioner was
recruited as Sepoy in Swat Levies vide order dated 18.05.2010
and placed him at serial No. 5 of the final seniority list issued
on 20.12.2016. Claim of the present petitioner is that a
meeting of Departmental Promotion Committee was held on
10.07.2017, whereby juniors were promoted to the rank of
Lance Naik (BPS-06) while he was deferred on account of
observation of respondent No.4/Assistant Commissioner

Matta at Swat being not fit for promotion. Against that, the

ATTESTED
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petitioner filed an application before respondent No.3 for

redressal of grievance but the same was not addressed.
Thereaﬁer,'the petitioner filed appeal before respondent No.2
but instead of addressing his grievances, the petitioner was
directed to follow the legal course of action vide letter dated
23.01.2018; hence, the present petition.

Respondent No.3 has furnished his comments and
opposed the contents of petition by stating that promotion of

petitioner to the rank of Lance Naik was withheld/deferred

after the written complaint/report received from the then

Assistant Commissioner Matta, Swat.

Writ Petition No. 303-M/2018

5. Petitioner, Amir Nawaz Khan, through the instant
constitutional petition, has approached this Court for the
following relief:-

“It is, therefore, in view of the above submissions, it
is most humbly prayed that on acceptance of this
writ petition.

i) The petitioner may kindly be allowed to join
their duty according to his entitlement.

ii) That if there is any adverse order against the
petitioner may kindly be declared void ab-
initio, unlawful, and be set aside.

iii) Any other relief which are proper in the instant
circumstances of the case may also be
granted”.

It is alleged in the petition that the petitioner was
appointed as Sepoy in Dir Levies vide appointment order
dated 22.11.1999 and was promoted from time to time to the
rank of Naik vide office order dated 08.09.2010. However, the
petitioner was allegedly informed that his services have been
terminated and in this regard, he approached the concerned
office but no order has been handed over to him; hence, the
present petition.

Respondents No. 1 & 2 have furnished their
comments and opposed the contents of petition by stating that
as per report of Subidar Major Dir Levies dated 17.03.2009,
petitioner has failed to make compliance of the order of his

superiors and refused to perform squad duty of Commissioner
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Malakand Division; thus, requested for initiation of
disciplinary proceedings against him and stoppage of his
salary.' Owing to this reason, proper inquiry was conducted
and upon its conclusion, the inquiry officer recommended that
the petitioner may be proceeded against under the NWFP
Removal from Service Rules (Special Powers) Ordinance
2000 (Amended Ordinance, 2001) and thereby the then
District Coordination Officer/Commandant Dir Levies
imposed major penalty of removal from service against the
petitioner w.e.f.17.03.2009 vide letter dated 11.05.2009.
Writ Petition No. 350-M/2018
6. Petitioner Bakhti Rehman, through the instant

constitutional petition, has approached this Court for the

following relief:-

“It is, therefore, humbly prayed that on acceptance
of this writ petition, the order # 548-50 dated
23.01.2017 issued by respondent # 3 may please be
set aside as null and void, unlawful against merits,
contrary to the rules and regulations and the
respondent # 3 may kindly be directed to re-
instate/promoted the petitioner with all back benefits
as Subsedar in accordance with law/old Rules. Any
other relief which this august court deems just in the
circumstances may also be granted in favour of
petitioner though not specifically prayed for".

It is alleged in the petition that the present
petitioner was serving in the Malakand Levies as Naib
Subedar, however, on completion of seven years tenure, he
was retired from service vide order dated 23.01.2017. Against
that, the present petitioner filed Writ Petition No. 342-M/2017
before this Court, which was allowed vide order dated
19.10.2017 and the respondents were directed to consider the
petitioner for promotion in line with the judgment of this
Court in W.P. No. 479-M/2017. The petitioner, then, filed
COC No. 84-M/2017 before this Court, which was disposed of
vide order dated 05.03.2018 in the following manner:-

“When learned counsel for the petitioner was
confronted with the comments that since the
petitioner has retired from service how could he be
again reinstated with all back benefits, he still
argued that the judgment of this court had to be
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implemented in letter and spirit and the petitioner is
entitled to be promoted. The prayer in the main writ
petition was for setting aside notification dated
23.01.2017 but since the main writ petition was
though allowed and the matter was referred to the
respondents for consideration which they did as per
their comments and if the petitioner still feels that he
has got a further cause of action against any official,
he may invoke the same. Learned A.A.G submitted a
copy of judgment dated 24.01.2018 of August
Supreme Court of Pakistan passed in civil petitions
No. 1557 and 1569 of 2017 wherein the petitioners
were considered eligible for promotion but the
determining factor was that a junior person was
promoted instead of the petitioner. In the instant
case no other official who was considered to have
superseded the petitioner was impleaded as
respondent to show that a junior official has been
promoted in his place as it is purely a case of
entitlement to promotion but this exercise could not
be done by invoking jurisdiction of this court
through the instant petition as the respondents have
already undertaken this exercise.

In view of the above, this petition stands
disposed off”".

Hence, having no other alternate remedy, the
petitioner on the ground of compulsion has filed the instant
Writ Petition.

Respondent No. 3 has furnished his comments
and opposed the contents of petition by stating that the
petitioner was retired from service after completion of seven
years tenure as Naib Subedar as per Levy Rules, 2016.
Furthermore, in pursuance of order dated 19.10.2017 of
Hon’ble Peshawar High Court Mingora Bench (Dar-ul-Qaza),
Swat, a meeting of Departmental Promotion Committee was
convened and the promotion case of the petitioner was
discussed in detail and in light of record, the same was
rejected.

Writ Petition No. 398-M/2018

7. Petitioners, Abdul Hamid and another, through
the instant constitutional petition, seek issuance of an
appropriate writ for directing respondent No.4 to appoint them

as Sepoy with all back benefits.
It is alleged in the petition that the petitioners

were appointed as Sepoy in Dir Levies vide appointment
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orders dated 01.02.2010 & 27.05.2010, however, they were

removed from service vide order dated 14.07.2011 on the
grouhd of being remained absent from duty. Against that, the
petitioners filed departmental appeals before the respondents
but in vain; hence, the present petition.

Respondent No. 4 has furnished his comments
and opposed the contents of petition by stating that as per
report of the Incharge Subidar Levy Post at Panakot Dir, the
petitioners remained absent from their duties since long
without any prior permission of the competent authority due to
which they were proceeded against under the rules and notices
were issued to them with direction to submit their reply within
three days positively but they failed to do so. Resultantly, final
show cause notice/notice for personal hearing was issued to
the petitioners and again they were directed to submit written
reply within seven days and to appear before the competent
authority for personal hearing, but, this time too, they neither
submitted their written reply nor appeared before the
competent authority for personal hearing, thus, they were
dismissed from services vide order dated 14.07.2011.

Writ Petition No. 595-M/2018

9. Petitioner, Manzoor Ahmad, through the instant
constitutional petition, has approached this Court for the

following relief:-

“It is, therefore, most humbly prayed that on
acceptance of this petition, impugned Orders dated
11.05.2009 and 25.04.2018 regarding major penalty
i.e. dismissal from service of petitioner may kindly
be set aside and the petitioner may kindly be re-
instated to his service with all back benefits of
service”,

It is alleged in the petition that initially, the
petitioner joined the respondent-department as Levy Sepoy
vide office order dated 26.04.2000 and performed his duties




/./

S

9
with zeal and zest however in the year, 2009, due to some

unavoidable c1rcumstances he could not continue his service
and thus, remained absent from duty. Later, the petitioner was
dismissed from service vide impugned order dated 11.05.2009
without observing legal formalities. According to the
petitioner, the respondents had reinstated some of his
colleagues in similar circumstances and thus, he filed
departmental appeal against his impugned dismissal order
before respondent No.3 but the same was rejected vide order
dated 25.04.2018; hence, the instant petition.

Respondents No. 1 to 3 have furnished their
comments and opposed the contents of petition by stating that
as per report of Subidar Major Dir Levies, District Dir Lower
dated 17.03.2009, the petitioner has failed to make compliance
of the order of his superiors and refused to perform squad duty
of Commissioner Malakand Division and thus, requested for
initiation of disciplinary proceedings against him. Owing to
this reason, proper inquiry was conducted and upon its
conclusion, the inquiry officer recommended that the
petitioner may be proceeded against under the NWFP
Rémoval from Service Rules (Special Powers) Ordinance
2000 (Amended Ordinance, 2001) and thereby the then
District Coordination Officer/Commandant Dir Levies
imposed major penalty of removal from service upon the
peti'tioner vide letter dated 11.05.2009.

Writ Petition No. §96-M/2018

9. Petitioner, Shams-ul-Islam, through the instant

constitutional petition, has approached this Court for the

following relief:-

“It is, therefore, most humbly prayed that on
acceptance of this petition, impugned Orders dated
14.07.2011 and 25.04.2018 regarding major
penalty ie. dismissal from service of petitioner
may kindly be set aside and the petitioner may
kindly be reinstated 1o his service with all back
benefits of service”.
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It is alleged in the petition that initially, the
petitioner was appointed as Sepoy in Dir Levies ;zide office
order dated 22.11.1999 and performed his duties with zeal and
zest, however, in the year, 2011, due to some unavoidable
circumstances, he could not continue his service and thus,
remained absent from duty. Later, the petitioner was dismissed
from service vide impugned order dated 11.05.2009 without
observing legal formalities. According to the petitioner, the
respondents had reinstated some of his colleagues in similar
circumstances and thus, he filed departmental appeal against
his impugned dismissal order before respondent No.3 but the
same was rejected vide order dated 25.04.2018; hence, the
instant petition.

Respondents No. 1 to 3 have furnished their
comments and opposed the contents of petition by stating that
the Incharge Subidar Levy Post Wari reported that the
petitioner has left his duty point and is continuously remained
absent from his duty since 19.05.2011 deSpite the fact that he

has been contacted several times to make sure his presence for

duty, however, later, it has been confirmed that he has left for

Saudi Arabia for eaming livelihood. Owing to this reason,
proper inquiry was conducted wherein the petitioner has
neither submitted written reply to the final show cause notice
nor appeared before the competent authérity for personal
hearing and thus, the competent authority imposed major
penalty of removal from service upon the petitioner vide letter
dated 14.07.2011.

Writ Petition No. 740-M/2018

10. Petitioner, Hanifullah, through the instant
constitutional petition, has approached this Court for the

following relief:-

“It is, therefore, humbly prayed that on acceptance
of this writ petition in the light of aforementioned
submissions, the order dated 16.04.2018 may kindly
be set aside and the petitioner may kindly be
reinstated w.e.f. 18.04.2013 with all back benefits”.
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It is alleged in the petition that the petitioner was

appointed as Sepoy in Dir Levies vide order dated 29.06.2005.
Later, a criminal case was registered against the petitioner and
he was terminated from service vide office order dated
10.12.2009. According to the petitioner, although he was
reinstated in service on filing of departmental appeal vide
order dated 18.04.2013 but at that time, he was in Saudi
Arabia for earing livelihood and again he was removed from
service vide office order dated 14.07.2014. On returning back
to Pakistan and getting knowledge regarding his removal
order, the petitioner filed departmental appeal on 22.10.2017
before the competent authority but the same was rejected vide
order dated 16.04.2018; hence, the instant petition.
Respondents No. 1 to 3 have furnished their
comments and opposed the contents of petition by stating that
as per report dated 14.10.2009 of Incharge Naib Subidar Levy
Post Wari, the petitioner was at home and due to some
unknown reasons, he assassinated a man and ran away from
the spot; thus, an F.L.LR. was registered against him. Further,
the petitioner neither surrendered to police nor appeared at his
post for duty. Owing to this reason, proper inquiry was
conducted against the petitioner and upon its conclusion,
major penalty of removal from service was imposed upon him
vide order dated 10.12.2009. Further stated that although the
petitioner had recently been reinstated by the Home
Department but he has failed to appear for duty and thus,
another inquiry was conducted against him and upon its
conclusion, major penalty of removal from service was
imposed upon him vide order dated 16.07.2014.
Review Petition No. 4/2019 in COC No. 95-M/2018 in WP
No. 883-M/2017
11. Petitioners, through the instant petition, seek
review of judgment/order dated 04.03.2019 delivered by this
Court delivered in COC No. 95-M/2018 with the following

prayer:-
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“It is therefore most humbly prayed that on
acceptance of this Review Petition, the impugned
order may graciously be reviewed and suitable and
effective measures and directions be. added in the
judgment/order for the safe administration of justice
and check the arbitratrial and prejudicial attitude
and practice of the respondent which he has adopted
during the proceedings of the C.0.C.

It is alleged in the petition that the petitioners had
filed Writ Petition No. 883-M/2017 before this Court with a
prayer to direct the respondents to act upon and comply with
newly amended Rules of 2016 with further direction to
respondent No.3 to initiate and take immediate steps for their
promotion to the next higher posts strictly in accordance with
the newly amended Rules of 2016 and to abstain from taking
any action which may prove fatal and violation to their
fundamental rights especially to their right of promotion under
the newly amended Rules of 2016. The said petition came up
for hearing and the same was aﬁowed vide consolidated
judgment dated 02.05.2018 with direction to the respondents
to strictly follow the amended updated rules in the matter of
promotion/retirements by examining the case of petitioners,
individually, in the light of ibid rules and if any, right of the
petitioners accrued under the amended rules notified on
25.08.2016, their grievances be redressed within a period of
two months from the date of receipt of this order. The present
petitioner, thereafter, filed C.O.C. No. 95-M/2018 before this

Court for implementation of aforesaid judgment/order dated

02.05.2018. The said petition was disposed of vide order

dated 04.03.2019 with direction to the respondents to pass an
appropriate order with regard to redressal of grievance of the
petitioners in the light of directions handed down by this Court
in Writ Petition bearing No. 883-M/2017. Hence, the instant
review petition.

Writ Petition No. 387-M/2019

12, Petitioner, Subedar Noor Azam Khan, through

the instant constitutional petition, has approached this Court

for the following relief:-
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“In the background of the above factual and legal
grounds inter alia, a suitable writ may graciously be
issued directing:

i. The orders of respondent No. 3 dated
02.02.2018 and 02.03.2019 10 be declared void
ab initio, illegal, ultra vires, malicious,
malafide and ineffective upon the rights of the
pelitioner.

ii. Declaring the petitioner to be entitled to

promoted as Subedar Major with effect from

25.08.2016 when the new rules of 2016 were

promulgated or from 23.05.2017 when the writ

petitions challenging the vires of the said rules,
were dismissed by this Honorable Court.

To pass order of promotion of the petitioner to

the post of Subedar Major being the senior most

serving Subedar and regulated by new rules of

2016.

iv. Any other order this Honorable Court may
deem just and proper may also be granted in
Savour of the petitioner”.

ii.

-

It is alleged in the petition that the petitioner was

appointed as Sepoy Border Police and from time to time, he

-was promoted to the post of Subedar on 27.11.2014.

According to the petitioner, the post of Subedar Major was
vacant and his case for promotion was delayed by the
respondents, therefore, he approached this Court through writ
petition No. 883-M/2017, however, during its pendency, the
petitioner was issued his retirement order dated 02.02.2018,
which was further challenged before this Court in Writ
Petition N. 179-M/2018. Both the petitions were decided by
single judgment dated 02.05.2018 in favour of petitioner,
however, the respondents failed to comply with the same and
thus, the petitioner had filed contempt petition before this
Court, which was disposed of vide order dated 04.03.2019
with advised to petitioner to challenge the order dated
02.03.2019 of learned Deputy Commissioner, Chitral before
appropriate forum; hence, the instant petition.

Respondents No. 2 & 3 have furnished their
comments and opposed the contents of petition that the matter
was under adjudication in the Apex Court and in the
meanwhile the petitioner has crossed the age limit and retired

from service honourably by granting him all benefits. Further,
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all those promotees, who were promoted with the petitioner,

were reverted to their legal ranks i.e. Sepoys and the financial
benefits were recovered from them and deposited in
government exchequer.

Writ Petition No. 745-M/2019

13. Petitioners, Tawakal Khan and others, through
the instant constitutional petition, have approached this Court

for the following relief:-

“It is therefore, in view of aforementioned
submission, most humbly prayed that on acceptance
of this writ petition, this honourable Court may
kindly directed the respondents to release the
salaries of the petitioners from 1.12.2014 to up to
date and further be directed to posting and granting
others benefit of the petitioners which they have been
reinstated in light of the judgments passed by this
Hon'’ble Court”.

It is alleged in the petition that the petitioners
were appointed as Sepoy Border Police and performed their
duties with full devotion for the last twenty years, however, on
27.11.2014, the respondents promoted 29 levy personnel to
different ranks by superseding the petitioners and lastly on
01.12.2014, the petitioners were forcibly retired from service.
Against that, the petitioners filed Writ Petition No. 608-
M/2014 before this Court, which was allowed vide order dated

07.02.2018 by directing the respondents to reinstate the

petitioners. The respondents challenged the said order before
the Apex Court through Civil Petition No. 296-P of 2018,
however, the same was dismissed vide order dated
04.07.2018. Thereafter, the present petitioners were reinstated
in service on 05.10.2018 and working with the respondents-
department but did not release their salaries. The petitioners
submitted an application to respondent No.4 for providing
salaries and their posting but refused; hence, the instant
petition. .

Respondents No. 2 & 4 have furnished their
comments and oppos;ed the contents of petition by stating that

the petitioners did not report for duty from 01.12.2014 to
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07.02.2018; hence, cannot claim any benefit. Further, the

accounting system could not accept their salaries as three
personnel have crossed superannuation and four personnel
have crossed the required length of service for Sepoys i.e. 25
years.

Writ Petition No. 1008-M/2019

14. Petitioner, Saifullah, through the instant
constitutional petition, has approached this Court for the
following relief:-

“It is, therefore, humbly prayed that on acceptance
of this petition, cancellation order dated 23.04.2013
as well as order dated 25.04.2018 and 21.08.2019
may kindly be set aside and that of order dated
22.04.2013 may graciously be restored and the
petitioner may also be appointed as Sepoy with all
consequential back benefits”.

It is alleged in the petiiion that the respondents
have advertised the posts of Sepoy (BPS-05) in Malakand
Levies (Federal) and the petitioner applied for the same and
after qualifying written test/physical test, he was appointed
vide order dated 22.04.2013, however, on the following day
i.e. 23.04.2013, his appointment order was cancelled being not
fulfilled the required height. Against that, the petitioner filed
appeal before respondent No.l but the same was rejected on
25.04.2018. Against the said order, the petitioner filed review
petition, but the same was also dismissed on 21.08.2019;
hence, the instant petition.

15. Learmed counsels appearing on behalf of
respondents have raised a preliminary objection to the
maintainability of these petitions by arguing that all the
petitioners are the employees of Provincial Levies Force,
which was constituted for maintaining law & order situation in
the erstwhile Provincially Administered Tribal Area
(“PATA”) and thus, for all practical purposes, they were
performing police services and as such falls within the
definition of civil servants. The matter in issue relates to

enforcement of the terms & conditions of their service; hence,
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this Court has no jurisdiction in the matter being barred under

Article 212 of the Constitution of Islamic Republic of
Pakistan, 1973 (“Constitution”).

16. While rebutting the arguments of the said
preliminary objection, the learned counsels representing the
petitioners have argued that the levy force was established
through a separate instrument i.e. the Provincially
Administered Tribal Areas Provincial Levies Force
Regulation, 2014 (Khyber Pakhtunkhwa Regulation No.1 of
2014) and as such, they are not governed under any provision
of the Civil Servants Act, 1973; hence, these constitutional
petitions are maintainable.

17. Heard.

18. Article 247 of the Constitution envisages the
mechanism for extension and making of laws for the erstwhile
FATA/PATA, which reads as under:-

“247. (1) Subject to the Constitution, the
executive authority of the Federation shall extend to
the Federally Administered Tribal Areas, and the
executive authority of a Province shall extend to the
Provincially Administered Tribal Areas therein.

(2)  The President may, from time to time, give
such directions to the Governor of a Province
relating 1o the whole or any part of a Tribal Area
within the Province as he may deem necessary, and
the Governor shall, in the exercise of his functions
under this Article, comply with such directions.

(3) No Act of [Majlis-e-Shoora (Parliament}]
shall apply to any Federally Administered Tribal
Area or to any part thereof, unless the President so
directs, and no Act of [Majlis-e-Shoora
(Parliament)] or a Provincial Assembly shall apply
to a Provincially Administered Tribal Area, or to
any part thereof, unless the Governor of the
Province in which the Tribal Area is situate, with the
approval of the President, so directs; and in giving
such a direction with respect to any law, the
President or, as the case may be, the Governor, may
direct that the law shall, in its application 1o a Tribal
Area, or to a specified part thereof, have effect
subject to such exceptions and modifications as may
be specified in the direction.

(4)  Notwithstanding anything contained in the
Constitution, the President may, with respect (o any
matter within the legislative competence of [Majlis-
e-Shoora (Parliament)], and the Governor of a
Province, with the prior approval of the President,
may, with respect to any matter within the legislative
competence of the Provincial Assembly make
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regulations for the peace and good government of a
Provincially Administered Tribal Area or any part
thereof, situated in the Province.

(5)  Notwithstanding anything contained in the
Constitution, the President may, with respect to any
matter, make regulations for the peace and good
governance of a Federally Administered Tribal Area
or any part thereof.

(6) The President may, at any time, by Order,
direct that the whole or any part of a Tribal Area
shall cease to be Tribal Area, and such Order may
contain such incidental and consequential provisions
as appear to the President to be necessary and
proper:

Provided that before making any Order

under this clause, the President shull ascertain, in
such manner as he considers appropriate, the views
of the people of the Tribal Area concerned, as
represented in tribal jirga.
(7)  Neither the Supreme Court nor a High Court
shall exercise any jurisdiction under the Constitution
in relation to a Tribal Area, unless [Majlis-e-Shoora
(Parliament)] by law otherwise provides:

Provided that nothing in this clause shall
affect the jurisdiction which the Supreme Court or a
High Court exercised in relation to a Tribal Area
immediately before the commencing day”.

19, The Provincial Levies Force (“Force”) was
granted statutory cover through Khyber Pakhtunkhwa
Regulation No.1 of 2014 (“Regulation™). Paragraph No.3 of
the Regulation envisages for constitution and establishment of
the Force and its functions. For ease reference paragraph Nos.
3 and 4 of the Regulation are reproduced as under:-

“3, Power to constitute and maintain by the Force

and its functions.--- (1) Government may constitute

and maintain a Force for performing the following

functions, namely:

(a) ensuring security of roads in PATA;

(b) ensuring security and manning of piquet;

(c) guarding Government institutions and
installations;

(d) ensuring security of jails and arrested
criminals;

(e) generally maintaining law and order
providing mobile escort to VIPs;

() anti-smuggling activities especially timber
smuggling;

(g) destruction of illicit crops;

(h) serving of summons or procedures;

(D) raid and ambush; and

() such other functions as Government may, by
notification in the official Gazette, require the
Force to perform. _ .
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(2)  In discharge of their functions, officers and
staff of the Force shall be guided in accordance with
this Regulation and the rules.
(3) The head of the Force shall be Commandant
in his respective jurisdiction.
(4)  Secretary to Government, Home and Tribal
Affairs Department shall be the competent authority
of the Force.
) The Force shall consist of such ranks and
number of officers and members and shall be
constituted in such manner as may be prescribed by
rules.
(6) The officers and members of the Force shall
receive such pay, pension, allowances and other
remunerations and shall enjoy such leave and other
privileges as may be prescribed by rules.
(7)  The officers and members of the Force shall
wear such uniform as may be prescribed by rules or
instructions.
(8)  The administration of the Force shall vest in
the Commandant in his jurisdiction who shall
administer it in accordance with the provisions of
this Regulation, rules and instructions.
(9)  The Commandant shall exercise his powers
and perform his functions under the general
supervision and directions of Government.

4. Powers and duties of officers and members
of the Force.—An officer or member of the Force
shall-

(a) take effective measures for ensuring security of
assigned jurisdiction and for safeguarding
against acts of unlawful interference,

(b) prevent unauthorized persons and vehicles from
access to the territorial jurisdiction;

(c) take effective measures for preventing sabotage,
placement of car bombs, letter bombs,
dangerous article and carriage of arms and
ammunition into the restricted area;

(d) use such arms and ammunition and equipment
as may be authorized by the Commandant or an
officer authorized by him;

(e) search and arrest without warrant any person
who he suspects of endangering or attempting
to endanger or having endangered the safety of
an installation and may use such force as may
be necessary in the discharge of his aforesaid
duties; and

(0 perform such other legal functions as the
competent authority may require him to
perform”.

20. The close perusal of the Regulation would clearly
shows that the Force is receiving its salary from the Provincial

Exchequer and performs the policing service in the erstwhile

PATA.
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21. Having said this, we would now refer to the

crucial issue as to whether the employees of the Force can be
termed as a civil servants and as such they cannot maintain a
constitutional petition before this Court for enforcement of the
terms & conditions of their service.

22. The connotation ‘civil servant’ is defined and
explained in respect to the Province of Khyber Pakhtunkhwa,
in the Civil Servants Act, 1973 (“Act, 1973”). For ease
reference, we would refer to Section 2 (b) of Act, 1973, which
reads as under:-

"2. Definitions.—(1) In this act, unless the context
otherwise requires the following expressions shall
have the meanings hereby respectively assigned to
them, that is to say--

(a) ‘e

(b) “civil servamt” means a person who is a
member of a civil service of the Province, or
who holds a civil post in connection with the
affairs of the Province, but does not include—

(i) a person who is on deputation to the Province
from the Federation or any other Province or
other authority; ‘

(i) a person who is employed on contract, or on
work charged basis, or who is paid from
contingencies; or

(iii) a person who is a “worker” or ‘workman” as
defined in the Factories Act, 1934 (Act XXV of
1934), or the Workman's Compensation Act,
1923 (Act VIl of 1923)".

23. The perusal of the definition would show that a
member of a civil service of the Province or who holds a civil
post in connection with the affairs of the Province is civil
servants. All Pakistan Services are explained in Article 260 of

the Constitution, which reads as under:-

“service of Pakistan” means any service, post or
office in connection with the affairs of the
Federation or of a Province, and includes an All-
Pakistan Service, service in the Armed Forces and
any other service declared to be a service of
Pakistan by or under Act of [Majlis-e-Shoora
(Parliament)] or of a Provincial Assembly, but does
not include service as Speaker, Deputy Speaker,
Chairman, Deputy Chairman, Prime Minister,
Federal Minister, Minister of State, Chief Minister,
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. f‘ (\ Provincial Minister, [Attorney-General], [Advocate-
= General],] Parliament Secretary] or [Chairman or
member of a Law Commission, Chairman or
: @ member of the Council of Islamic Ideology, Special

Assistant to the Prime Minister, Adviser to the Prime
Minister, Special Assistant to a Chief Minister,
Adviser to a Chief Minister] or member of a House
or a Provincial Assembly;

Whereas Article 240 of the Constitution envisages that:-

“240. Subject to the Constitution, the appointments
to and the conditions of service of persons in the
service of Pakistan shall be determined —

(a)

(b)  in the case of the services of a Province and
posts in connection with the affairs of a Province, by
or under Act of the Provincial Assembly.

Explanation.- In this Article, "All-Pakistan Service"
means a service common to the Federation and the
Provinces, which was in existence immediately
before the commencing day or which may be created
by Act of [Majlis-e-Shoora (Parliament)]".

24. " The Phrase “performing in connection with the
affairs of Federation or for present matter Province” was

elaborately expiained in the case of Salahuddin and 2 _others

vs. Frontier Sugar Mills & Distillery Ltd., Tokht Bhai and 10
others (PLD 1975 Supreme Court 244). In the said judgment,

the Apex Court has held:

“Now, what is meant by the phrase “performing

functions in connection with the affairs of the

Federation or a Province”. It is clear that the

reference is to governmental or Staie functions,

involving, in one from or another, an element of

exercise of public power. The functions may be the

traditional police functions of the State, involving the

maintenance of law and order and other regulatory

activities; or they may comprise functions pertaining

1o economic development, social welfare, education,

public utility service and other State enterprises of

an industrial or commercial nature. Ordinarily,

these functions would be performed by persons or

agencies directly appointed, controlled and financed

8] by the State, i.e., by the Federal Government or a
Provincial Government”,

Y4

25. Admittedly, as evident from the bare reading of

paragraph-3 & 4 of the Regulation, the present petitioners are

performing policing service in the erstwhile tribal area,
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however, their terms and conditions are being regulating
through Regulation No.1 of 2014 and after the omission of
Article 247 from the Constitution; through a provincial statute
i.e. the Khyber Continuation of Laws in the Erstwhile
Provincially Administered Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. III of 2019), the operation of
Regulation No.1 of 2014 was continued. Thus, the essential
criteria for being a civil servant is that the person holding the
post must perform his functions in connection with the affairs
of Federation/Province and the terms and conditions of his
service should be determined by or under the Act of

Parliament/Provincial Assembly. The Apex Court in the case

of Federation of Pakistan through Secretary, Ministry of
Interior (Interior Division), Islamabad and 2 others vs. RO-
177 Ex-DSR Muhammad Nazir (1998 SCMR 1081), while
dealing with the case of an employee of Pakistan Rangers has
observed that:

“7....Perusal of these rules clearly shows that they
are all embracing, and therefore, under the
amendment of section 1 of the Pakistan Rangers
Ordinance, these rules would prevail over the Rules
of 1973. The Pakistan Rangers Ordinance was
promulgated to constitute a force called the Pakistan
Rangers for the protection of and maintenance of
order in the border areas. Since with regard to the
status of the members of the force the Pakistan
Rangers Ordinance is silent, therefore, it can be
safely said that the employees of the Pakistan
Rangers will be deemed to be civil servants as they
are performing duties in connection with affairs of
the Federation and hence under the Service
Tribunals Act, 1973, an appeal by a member of the
Pakistan Rangers regarding a matter relating to
terms and conditions of his service is competent
before the Federal Service Tribunal...”.

26. Similarly, in the case of Commandant, Frontier

Constabulary, Khyber Pakhtunkhwa, Peshawar _and others

vs. Gul Ragib Khan and others (2018 SCMR 903), the .

Hon’ble Apex Court has elaborately examined service
structure of the employees of Frontier Constabulary, which is

established under Frontier Constabulary Act (Act-XIII) of
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1915. Relevant paragraphs of the said judgment are

reproduced as under:-

“6.  Three broad tests for establishing the status
and character of a civil servant emerge from the
Constitutional mandate of the afore-going Articles.
Firstly, under Article 240(a) of the Constitution,
appointments to and the terms and conditions of
service of the persons in the “service of Pakistan”
are be determined by or under Act of Parliament.
Secondly, by virtue of Article 260 of the Constitution,
‘service of Pakistan' means any service, post or
office in connection with the affairs of the
Federation. Thirdly, under Article 212(1) (a) of the
Constitution, the exclusive jurisdiction to adjudicate
disputes relating to the terms and conditions of
persons, who are in the service of Pakistan vests in
an Administrative Tribunal, namely, the Federal
Service Tribunal, These tests are mentioned in the
Muhammad Mubeen-us-Salam case ibid (at pp. 686-
689 of the law report). The definition of the term
‘civil servant’ in the Act adopts the Constitutional
criteria given in Article 260 noted above 10 reiterate
that a person who, inter alia, holds a civil post “in
connection with the affairs of the Federation”
including any such post connected with defence, to
be a civil servant. The larger Bench has in this
respect taken the logical step to incorporate the
requirements under Article 240 (a) and 260 of the
Constitution as the definitional criteria of the term
“civil servant” (at p. 682 of the law report).

7. Having noticed the qualifying criteria of a
civil servant under the law, it is appropriate now to
examine the factual matrix of the present
controversy. The FC was established by the NWFP
Constabulary  Act, (Act-X111) of 1915
(“Constabulary Act”). Section 3 of the Constabulary
Act empowers the Federal Government to maintain
the FC as a force “for the better protection and
administration of the external frontiers of Pakistan
within the limits of or adjoining North-West Frontier
or any part thereof”. Section 3-A of the
Constabulary  Act  authorises the  Federal
Government 1o employ the FC outside the limits of
or adjoining the North-West Frontier Province in
other parts of Pakistan for the better protection and
administration of those parts. Section 5(1) of the Act
ibid vests the Federal Government with power (0
appoint the Commandant and .other persons
including the District Constabulary Officers or
Assistant Constabulary Officers of the force in one
or more districts. Section 6 delegates to the
Commandant and District Constabulary Officer the
power to appoint subordinate officers in the manner
prescribed by Rules made under the Act. The
Federal Government exercised its power conferred
by Section 21 of the Constabulary Act, to frame the
NWFP Constabulary Rules, 1958 (“Constabulary
Rules”), in order to provide the terms and conditions
of service of the officers and men in the FC.
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8. It will be observed that the matter of terms
hod and conditions of service of the respondent- ?

employees of the FC, are in the first place regulated
¢ by the Constabulary Act and elaborated pursuant
s thereto by the FC Rules. The provisions made by the
Constabulary Rules are in furtherance of and in
exercise of the power conferred by the Constabulary
Act. Therefore, the terms and conditions of service of
the employees of the FC are prescribed in the Act
and the Rules. The test laid down in Article 240(a) of
the Constitution requires that the appointment to and
the terms and conditions of service of posts in
connection with the affairs of the Federation and of
a service of Pakistan shall be determined “by or
under an Act of”’ Parliament. The expression by or
under” in Article 240(a) of the Constitution
authorizes the terms and conditions of service of a
civil servant to be provided both by statute or by
statutory rules. The provision made in the
Constabulary Act and the Constabulary Rules,
therefore, satisfy the Article 240(a) test. The
Jjudgment in the Muhammad Mubeen-us-Salam_ case
ibid endorses this point of view:-

“86.... The terms and conditions of
service of those employees, however,
are required to be specified under
Article 240 of the Constitution by or
under Act of the Parliament. Thus, the
conclusion would be that only those
persons, who are in the service of
Pakistan, as discussed hereinabove, and
if their terms and conditions are
governed either by a statute or statutory
rules, in terms of Article 240 of the
Constitution, can seek remedy before the
Service Tribunals..”

27. Similarly, this Court in the case of Gul Munir vs.

The Government of Pakistan through Secretary, Ministry of

States and _Frontier Regions (SAFRON), Islamabad _and
others (2019 PLC (C.S) 645), on the basis of law laid down

by the Apex Court in Commandant, Frontier Constabulary

Khyber Pakhtunkhwa, Peshawar’s case (2018 SCMR 903),
while dealing with the case of Federal Levies Force, which | i
was established through Federal Levies Force Regulation,
2012 having the same structure of service for its
employees/force as provided in Regulation No. 1 of 2014 has
. held that employees of the Federal Levies Force whose terms
and conditions of service are governed under Federal Levies i

Force Regulation, 2012 are civil servants. Keeping in view the
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above, the Force established under Regulation No. 1 of 2014

qualifies the criteria of being civil servant in view of its

composition, functions and duties as per law laid down by the

Apex Court in the cases of Federation of Pakistan through

Secretary, Ministry of Interior (Interior Division), Islamabad
and 2 others vs. RO-177 Ex-DSR Muhammad Nazir (1998

SCMR 1081) and Commandant, Frontier Constabulary,

Khyber Pakhtunkhwa, Peshawar and others vs. Gul Raqib
Khan and others (2018 SCMR 903), thus, the preliminary

objection raised by the learned counsels for the respondents is
is sustained and accordingly, the present petitions in view of
clear bar contained in Article 212 of the Constitution are not
maintainable. The present petitioners may agitate their
grievances before the Provincial Services Tribunal. However,
prior to this judgment, the status of present petitioners being a
civil servant was not determined and in the similar cases, the
Apex Court in Gul Ragib Khan'’s case (2018 SCMR 903) has
held that:

“11. It follows from the dicta laid down above that
the protection of the border areas is a sovereign
function belonging 1o and performed by the
Federation. The same duty is performed equally I the
present case by the FC not only on the frontiers of
KPK Province but also by maintaining order in
other parts of Pakistan. For discharging such
Jfunctions, the services rendered by the FC have
direct nexus with the affairs of the Federation.
Therefore, the reasons given in the Muhammad
Nazir case (supra) fully apply here as well and we
hold that the employees of FC are civil servants.
Insofar as the question of competent remedy in
respect of service disputes of FC men is concerned,
we hold that in a matter relating to the terms and
conditions of service of the respondent-employees of
the FC, an appeal before the Federal Service
Tribunal is available to them as the exclusive remedy
under the law. Accordingly, this remedy may be’
availed by them within the statutory period of
limitation commencing from the date of issuance of
certified copy of this judgment. All these appeals
filed by the appellant-Commandant, FC are
according allowed in above terms”.
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" BEFORE HON'BLE SERVICE TRIBUNAL PESHAWAR

T

o

[ WAKALAT NAMA J

Case No._ of
CASE TITLE
,[/an/'ﬁ( //61 !ﬁ, '
’ VERSUS

é\'o\/\‘- : ”—2): ’<PK‘

I, , do hereby appoint
SYED ABDUL_HAQ Advocate, Supreme Court of Pakistan in the above

mentioned case, to do all or any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in this
Court/Tribunal in which the same may be tried or heard and any other

proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions, appeals,
affidavits and applications for compromise or withdrawal or for
submission to arbitration of the said case, or any other documents, as
may be deemed necessary or advisable by them for the conduct

prosecution or defence of the said case at all its stages.

3. To receive payment of and issue receipts for, all money that may be or

become due and payable to us during the course of proceedings.
4. To do any act nécessary or ancillary to the above acts, deed and things.
5. To appoint any other counsel to do any/all of the acts, deeds and things.

6. I/We shall appear in the court/tribunal on every date of hearing for
assistance and if due to my/our non-appearance, any adverse
judgment/order/decree is passed, they will not be held responsible.

In witness whereof I/We have signed this Wakalatnama hereunder, the
contents of which have been read/explained to me/us and fully understood by

mefusthis, 2 X /[ <4 / o D . ‘44%/

Signature of Executant
Attested & Accepted by: CNICF

/57020186578 3
SYED ABDUL HA \\\\217. Coll4 0345900 2194 -

Advocate, Supreme t of Pakista
Cell No. 0311-0950959
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