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BEFORE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
AT PESHAWAR

Pai:htsij?thwa

No.'
/2021SERVICE APPEAL

oZ
E>atcd

Hanif Ullah Son of Muhammad Zaman Resident of Shenkari 
Tehsil Wari District Dir Upper, Seopy Regiment No.212 

Provincial Levies Dir Upper Appellant

VERSUS

1) Secretary Home Khyber Pakhtunkhwa, at Peshawar.

Govt of Khyber Pakhtunkhwa through Chief Secretary 

Civil Secretariat Peshawar.

2)

3) Commandant Dir Levies/Deputy Commissioner District

Respondents \Dir Upper

APPEAL UNDER SECTION 4 OF THE GOVT. OF

KHYBER PAKHTUNKHWA. SERVICE TRIBUNAL

l5Jedto-dIay ACT. 1974 AGAINST THE ILLEGAL UNLAWFUL

ACTION WHEREBY THE OFFICIAL

RESPONDENTS REJECTED THE APPEAL

RESULTANTLY THE APPELLANT WAS

REMOVED FROM SERVICE VIDE ORDER

DATED 16.04.2018.
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Respectfully Sheweth;

The facts of the instant are as under.

That the appellant was appointed as Sepoy in Dir1.

Levies vide order No.5100-03/DCO/LHC dated

29.06.2005 (attached as Annexure-A),

That the appellant served the respondent2.

Department with zeal and zest but unfortunately r

someone Involved him alongwith others in Criminal

Case, by lodging F.I.R bearing NO. 285 dated

31-08-2009 registered at Police Station Wari, District

Dir Upper. (Copy of FIR is attached as annexure-B),

3. That the appellant was taken into custody and was

kept in judicial lock. In the meanwhile the he was

terminated by the respondent No.2 vide office order

dated 10.12.2009 under the ordinance i.e. Removal

from Service, 2000 (Copy of the Removal order

dated 10.12.2009 is attached as annexure^C).

A
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That, as and when the appellant got knowledge4.

about his removal from service, he filed the

departmental appeal and after hearing he was

re-instated in service vide order dated 18.04.2013

although the appellant at the time of his re­

instatement was in down District due to threats in

account of alleged criminal case, although the

appellant was acquitted in the case ibid vide
\

judgment dated 03.03.2012. (Copy judgment dated 1-

03,03.2012 and re-instatement order dated

18.04.2013 are attached as annexure-D and E).

That after acquittal the complainant party filed5.

appeal against acquittal and after hearing the main

Criminal Appeal bearing No. 40-M/2012 titled as

Muhammad Zaman VS The State was decided

however, the appeal of appellant was become

Infructuous vide judgment dated 11.12.2015.

6. That the department mala fidely kept concealed the

re-instatement order I.e. 18.04.2013 that's why the

appellant was un-able to appear for duty and the

f^'



‘4

s:

appellant was again terminated vide order dated

14.07.2014. (copy of order dated 14,7.2014 is

attached)
>

/
/

7. That when the appellant mentally relaxed ,after

patching up the matter, got knowledge qua his

removal, he filed departmental appeal but the same

was turned down by the concerned authority vide

office order dated 16.4.2018. (Copy of office order

dated 16,04,2018 is attached as annexure-F)

That the appellant filed writ petition bearing8.

NO.740-M/2018 whereby the honourable Peshawar

High Court called for comments from respondents

which were duly submitted. (Copy of writ petition

alongwith comments are attached).

That after hearing the honourable Peshawar High9.

Court declared the appellant as Civil Servant and

directed the appellant to seek pursue his remedy

before the Provincial Service Tribunal vide judgment

.r
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4 dated 09.04.2021 {Copy of the judgment dated

09,04.2021 is attached as annexure-G)

10. That the grievances of appellant are still intact

having left no other remedy except to file the instant

petition on the following grounds.

GROUNDS

That the act of respondents as removed theA.

appellant from service is one sided, illegal, cruel.

unlawful, against the norms of justice, hence

amounts to condemn unheard.

That the appellant was removed from service videB.

order dated 14.07.2014 under the provision of the

Khyber Pakhtunkhwa Government Servant

Efficiency and Discipline rules 2011 but initiating

the proceedings has not been followed as no

show cause notice under the relevant provision of

law has been issued, so such impugned removal
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order is lack baking of law hence not

maintainable.

That in the instant case i.e. in case of allegeC.

absence, the competent authority is bound to

issue a notice via registered acknowledgement on

his home address directing him to resume duty.

but no such mode under the law has been

adopted, so such order is nullity in the eyes of law

and labile to be struck down.

That the petitioner served the respondentD.

department for sufficient period and the penalty

imposed upon him is so harsh and is against the

law on subject, hence not maintainable.

that the respondents at the time of removing theE.

appellant from service was duty bound to proceed

the appellant under the Provincial Rules 2013, but

being employee of Dir levies he was proceeded

under the Khyber Pakhtunkhwa Government

Servant Efficiency and Discipline Rules 2011,

/j
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5 which has only framed from a Civil Servant. So, on

this analogy the impugned removal order is liable

to be set aside

F. That the appellant seeks leave of this honourable

court to raise/argue any additional points at the

time of arguments.

It is, therefore, humbly prayed on

acceptance of this appeal in the light of

aforementioned submissions, the order

dated 16.04.2018 may kindiy be set

aside and the appellant may kindly be

re-instated in service from the date of

his removal with all back benefits.

Appellant Through

urt
0311-0950959

/■
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$ - Thus, while following the law laid down by the 

Apex Court, we hold that the present petitioners may pursue 

their remedy before the Provincial Services Tribunal within 

the statutory period of limitation commencing fromThTdate of

issuance'ofceHiried copies of tKirjudgmHit: ---------

All the petitions stands disposed of accordingly.

28.

>

29.
V

■' «V

Sen^ Puisne Judge
ANNOUNCED.
Dated: 09.04.2021

Judge

4^Vn
hjjU'f.f/VcM-iiratiofi

Copying
pse.TRuecop'
\J _——■

-tH.

KKA 
Miyly Ot <i.

<.i«V<for Arllcte 0.T •t 
■f.HAUi tfat OrH*.

'>8'f wf Preparatirm „i < ^ y-JZ”

R-reivcd Bj ...............

23 APW 2021

;

• ;
I

I

f

N«w«b 8h«n CS^> JMticfl RoobmtAniln Kh«n & Juttict 8v*d A(*Im>0 All J

iU>



.1-- >*i
' BEFORE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

AT PESHAWAR

72021SERVICE APPEAL

AppellantHanifullah

VERSUS

RespondentsSecretary Home KPK,& others

CERTIFICATE

As per instruction of my client no such like appeal; 

earlier has been field by the appellant on the subject matter 

before this Hon'able Tribunal.
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BEFORE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
AT PESHAWAR

72021SERVICE APPEAL
If

appellantHanifuHah

VERSUS

RespondentsSecretary Home KPK,& others

t
ADDRESSES OF THE PARTIES

APPELLANT

Hanif Ullah Son of Muhammad Zaman Resident of 

Shenkari Tehsil Wari District Dir Upper, Seopy Regiment 

No.212 Provincial Levies Dir Upper 

CNIC MOB: /^3C/ y.. 9^ g>_/ 9^^

RESPONDENTS

1. Secretary Home Khyber Pakhtunkhwa, at Peshawar.

2. Govt of Khyber Pakhtunkhwa through Chief Secretary 

Civil Secretariat Peshawar.

3. Commandant Dir Levies/Deputy Commissioner District

Dir Upper

Appellant, through Counsel

riAje)
HIGH COURT DARULQAZA 

BAR ROOM SWAT 

Cell No 0311-0950959
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^pBEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
ATPESHAWAR

-M/2021Service appeal No,

(Petitioner)HanifUllah

VERSUS

(Respondents)Sectary Home KPK & others

AFFIDAVIT

I, Altaf Hussain S/o Muhammad Zaman Khan R/o Akhagram, Shinkari, 
Tehsil Wari, District Upper Dir, (attorney of the petitioner), do hereby 

solemnly affirm and declares on oath that, all the contents of the 

accompanying appeal are true and correct to the best of my knowledge and 

belief and nothing has been kept concealed or withheld from this august court.

DEPONENT

0,:lhf II
Am

ALTAF HUSSAIN2ii

NIC No. 15702-0186578-3

/V
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Bettoi copy of pone No! 10
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nFFirF nF THE PISTRICi: COORD||M:[II9i^-g£fi££m^^fi-^^-

fiFFjQLOJmilL
r.ecliundlllcoi (S|JlLAsappiovo,.ll:,vll>ecompe1entaulhonlY.ndD.,w«vedbvllK.'

.-r, 1. c> Trilial Affair*; DeoarUliPlit, PesluiWiir ii* lott«l Nu.

“ wui«....Mh.»«. wi..»b..»».»p., «s.

SOjOOO/- as penalty to the Government.
Rewlcience

Father’s NameNameS. No
AlmasGul RasoolSartaj Khan1.
TarpatarAqal MohammadAmjad All2.
JabberBakht ZamlnInayat Ullah3.
Kais BlbyawarSher ZamlnShakir Ullah4.
ToormangRaza KhanShah Khalld5.
AkhagramShah Ambar KhanWakil Badshah6.
ShlnkaralMohammad ZamcinHanlf Ullah
DciskoreGul Ambar KhanLlaqat All Khan8.
GoiralAmir bahadarMohammad Jamil9.
DogramGujar KhanShah Jehan10.
DltldwarAbldullahZahoor Khan11.
SuticlolNaslb RowanMohammad Ayub12.
GolicoreFateh MohanuruulSaeed Ullah Khan13.
KaipatHabib Ur RahmanBadshah Zada14.
KhdtposalFazal RahmanAnwar Wall15.

UmialalAsal MuhammadFazal Muhammad16.

KallgramBadshah ZadaWazir Zada17.

JafgramAbdul jabber KhanIsmail18.

Wail PayeenJan Bakht KhanIslam Uddln19.

Districl Coordination Officer 
Upper

No. 5100-03/DCO/LHC dated Dir the. DCO/LHC dated Dii the, 29/fi/2005
Copy forwarded to the:-

1. Ziia Nazim Upper Dir.
2. Section officer (SPL:H) Hoirie Hi Tribal Affairs Department: l'e.shawar.
3. District Accounts Officer, Upper Dir,
4. Officials Concerned for Compliance.

District Coordination Offlce^r 
Upper DirC
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Bettor copy of ptigo Noi 12
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OFFICE OF THti DISTRICr COORDINAIIlC/M OflrigllLUEj^M^^

OFFICE ORDER.

Wherejis Muhammad Javed Marwat District Cuordiiuillon Officer 
Upper Dir of competent authority under section (a) of North West Frontier Province removal 
from service (special powers) ordinance, 2000 as amended vide NWFP removal from service 
(special powers) amended ordinance, 2001 read with notification No, S0-II(S&GAD)2000 Vol-lll 
dated 28-09-2000 of the considered that MR. hanifullah sepoy provincial regimental 

commission.

"That he is absent form duty since 31.03.2009 without sanctioning leave 

from the competent authority as reported by sobedar Major Dir Levies. 
Thus act on the part of the absent the office description and amounts to 

misconduct."

And whereas for the purpose of scrutinizing the conduct of the said accused with 
reference to the above allegations Mr. Fida Muhammad executive district officer finance & 

planning upper Dir was appointed as inciuiry officer under section 5 of the ordinance.

And whereas the inquiry officer recorded his findings and recommendations in his 

"recommended him for removal from service". Tlie charge against the accused has been 

of section of the said ordinance.
report
proved in the meaning

Now therefore Muhammad Javed marwat DCO upper Dir in the capacity of compotent 
authority an stashed that tlie charge against the accused has been ptoved beyond any doubt as 

a competent authority under the confeired upon the under seclion 3 of tfm NWFP SfiGAD 
Peshawar notification No. SOS-lll{S&GAi:)) 1-80/3 dated 31.1.1 l.l'JAi purpose major penalty of 
removal form service levy Sepoy (provincial)regimGntal No. Upper Dir with Immediate recovery 

of salary for the absence^period shall be made from the official's concerned.

(MUHAMMAD MARWAT)
District Coordination Officer Dir 

Upper.

Dated Dir the, 10/12/2009.NO.16303-55/DCO/FIC

Copy forwarded

1. The district accounts officer upper Dir.
2. The subedar Major Dir Levies.
3. Mr. Hanifullah Levy Sepoy (provincial) Regimental No. 212 Upper Dir.

/
/

'V
(C-'tC



•T —

This judgment of mine will fix up the fale of the accused facing trial charged

i'...

under Section 302-427/148/149 P.P.C vide-Case FIR No, 285 dated 31.08,2009,

Police Station Wari, Dir Upper. vr

This case has had its origin in the- Marasla. It needs mention here that the 

deceased then injured Farid Ullah himself had told the (ale of incident to the In charge 

Police Station in the emergency ward Rural Health Center (RHC) Wari in the presence ■ 

of an eye witness one Mubarak Zeb S/o Khan Zacfa that read thus; -

The in-charge police station knowing of the incident and coming of

vr

1

he got (here in the hospital where the deceased then injured Farid Ullah told the (ale of

incident the way that he was laying down the water supply pipe in his house on 

Vu3.t/08/2009. it was around at 17:30 hours when all the accused facing trial got into the 

0lh^se commanding the complainant to undo the pipe and there with let out firing, it

r

:■

the fire shot of the accused facing'ihal.. Muhammad Zaman that hit the

complainant in the right arm; The accused facing'trial let out indiscriminate firing on his 

house giving a damn good damage. One Mar>idaar S/o Said Umer, Sulemaan S/o

f
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Mubarak Zeb, insisted to have 

was the Marasia that was later on culminated

besides, the complainant and oneJehan Zeb etc 

witnessed the scene of incident, hence

into the FIR.
The Challan against the accused facing trial was put in court on 16,07,2010.

called to face the trial. On their coming in to 

of documents U/S 265-C Cr.P.C,
The accused facing trial on bails were

Court they were supplied with the necessary copies
to the guilt making this court frame (he charge there against U/s

they didn't confess 

365-D Cr.P.C. Since

trial through evidence, therefore, the prosecution was 

evidence U.'S 265-F Cr.P.C. the prosecution did get a^.ong.with-the following evident.

the prosecution had to establish the guilt of the accused facing

accorded the chance of leading

11li\J:
y,X'.
;ii

.Jl-30/35/V;
t

• Ki

1.
I •it-h'

tei
! .

>> ■

/II'

j./lC.'Ji'i'C

/Bai M-■J-- fw
T

It ca<iTi > Aici-.vc
» !i fit ‘

<•

ii;tttrT.62airJfor;>

;. /m
IP
KIS

P tvWS•A*
lO

•It

7%pe'J?V3'PvM^- J^'J?rh.cy^-pr jy-
'IIV

t/

■p./
.1

-'—Vm§ ■yl:
t

mMm...
; .>

t

“

i



ff®.V
■J'lusi^;■ .''-Vv^';-^

■ ’'''.u3% ff;> m-o

^ '
;■ >b

I
3

.>

. Jl-70/ 75 PW-2

j:

^ JV: ^ JVV

.’_CL-‘v''c-^.o'' L‘,^>'3-^'^y/,v.i-iZl>'."-'.'''vu'^f _-■■

/'ii3^ rJl'.“'; 6 /' ifl'A' •^■' /- • ■
■ >■✓-l-W ,• \-

kIw
\:

I
(Ji^'iC^.')726.<DF.C^'^i;CV!:^ PW-3

f

■:.^-'j:_J/D/^'^^y£it-''y'^C'4'^yOL;-‘^'=;0c.4^'''/'^-yt/‘V-'4-/J'.‘--'‘.u

. u
• ii

0k •Ivi3-.I ^;i,':'..-iolAjfcJ-3s7-.v;^U*i.A;’-^ Ex»3HrEx.PW-3;i L\

Ex,PW-3/8fEx,PW4/5i^Vxi>'<i/V/3-‘'''

%r '•.)
'J|

>

r-
:f::v r •
fix • i

AivA.'

PW-4i:-
t' ;.■■

^ Lvo’k-0

1-
■;r

>'/;;' y' -yW">'■'-' >

3-.^Ex,PW-4/1 >'/-^^V.’-
^ Ex. P W4/2 Jy J>v iIt

\
'i

w'-'V —

6 ii--t" k*' ^
\ k

1'

J

;i.'

-■.y

Af''- H'
•5r^r-»-.7*““

:£i:rs:^
imuyii -:• .h.3'--'■'A-”!'”

5S9



■Cl

■ •?.

i

,„ ;...wEx.pw-4/5.xV-. p.3A
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FSL;;L7'AA.l;-‘-^Ex,PW-4/11,!!Ex.PVy:4/10/ 
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Ex,PW-4/29^'t>O>0/' ‘V..

V-

i^;i,-f.Ex:PW.4/22
Ex.PW-4/23^'A4.'- 
^iA-AEx.PW-4/24^

Xrf3.u^^v4lv^'Ex.PW-4/30.=-' 

,l-.O>i2:.:^''-0-Ex.PW-4/31^
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THep.ieo.w.s,ec.eOwi>h Fre .n, in,, o, O,,,. ..Afb .o ve. he.w

,o„0ino 3 ve. os.ensive wounds .He e„,. end exit wounds.wo,Fd no. be 

de„eren,ie.ed, Pa.ien, was re.ened .o DHO Hospi.e, Tlnee.oa.aH in e.e.genc,

where he exnmied an0:30

of Deatii: massive Bleeding 

Nature of \np^- PA' 
probable Duration

J;;4b.j'„7:/i'A6./-p^i^7.FJ;"RHC.M/o

PM same day.
■) .

+ Cardio Pulmonary aitiV-- ; •1 1
.1Cause

Af •j‘:
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since in thisrt heard both the counsel for-the parties 0-i
On the last date the cou

the accused didn’t come up with the defense evidence 

slate assisted by private counsel in their address

■"A
therefore, APP for the V;’

case
to the court called the accused facing
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Inal direct implicated for the commission of the offence. To the said counsel it was

prompt a report; it was diurnal an incident; the statement of the complainant, the

deceased then injured, that the counsel for the prosecution called dying declaration

served as contents of the Marasla and the FIR, Witnesses made mention in the

Marasla and the FIR were brought in court and their statements along with official were

put into black and white. To the prosecution since i it had proved the guilt of the

I

accused facing trial, therefore, requested that the accused facing trial may be
• • •

accorded capital punishment. In order to give a good support to their brief they rested .....
I i.

their reliance on worthy case law reported in;

2CQ4 MLD Pesh, 200 titled “Munawar Shah V5 The.State"; 2002 5CMR:-]568 fb)

titled "Amrood Khan VS the State":2QQ6 SCMR 1106 fc) titled Adbiil-.rauf VS

j

!>i'
Mehdi Hsan”:1992 SCMR 1036 fa. bl titled “IVIsii: Roheeda VS Khan-.'. •

Bahadar'':2002 SCMR 588 (b) titled “Wahid lobal Vs the State”:2002 SCMR 344

V\
(b) titled ‘'Muhammad Nawaz Vs The State’’: 2002 .P.CrXJ Lah. 886 fa. cl titled 

"Ameer Khan VS the State”:2Q05 P.Cr.LJ FSC, 182'fc) titiied “Adbul hakeem Vs
;

the State”,

In his address to the court, the defense counsel told that a damn good lacuna 

did exist in the case of the prosecution. The incident didn’t 4ake place the way it has
COAlFi C‘, n.

been made up In the Marasla and in the FIR. The defense counsel directly implicated 

one Mubarak Zeb, a witness to Prosecution case, for the commission of the offence.

\

He emphasized a good deal on the site plan that to the said counsel doesn’t support

the prosecution case, especially, against the accused facing trial. The said counsel told 

that according to the Marasla the incident had taken place within the house of the 

deceased then injured but there is no site plan of his house. He sought for acquittal of 

the accused facing trial. In order to give a good support to his brief he rested his

;reliance on worthy case law reported in; t
i

2010 P.Cr.LJ Pesh 477 (B) titled "Syed Mutasim Wasit alias Momi VS The State

•vv;,. an another”; PLD 2006 S.C 255 {a, b. c) titled” Mst: Zahida Bibi VS The State”:
•■:l

,1 .•



2010 P.Cr.L.J Pesh, 1065 titled “Amiad Iqbal VS The State": 2003 P.Cr.LJ Kar

1847 (f) titled “Abdul Hussain VS the State: 1990;P.Cr.LJ Pesh. 1945fd) title Farid

Ullah Shah VS the State and Another: 2005 P.Cr.L.J Kar: 578 fbl titled “Ghulam

Qadir Davo Vs the State": PLD 2005 Pesh, 204 titled .“RizwanuMah VS the State”;

2008 P.Cr.L.J Shariat Court fAJ & K) 613 (cl titled "Naseema Bibi VS the

State'':2008 SCMR 95 titled “Liaguat All VS The State”: PLD 1995 Queta. 56 (a, q)

titled "The State VS Doda”:1978 SCMR, 303 titled "Muhammad Yaseen VS The

State’’:1984 .SCMR 1092 (b) titled "Nazim Khan and 2 others VS The State”:

1998P,Cr.L.JPesh.1927fa)titled “Ilyas Vs The State”..
;■>

tl ■!In {he wake of the hearing both the coqnsei'for the'parties, this court did catch

:r.look of the evidence and the record existent in the fold of the file. Since it was the- "
MIprosecution that has had to lay guilt at the hands of the accused facing trial U/S 304

PPG read with Article 17 & 117 of Qanun-e-Shahadat, 1984, the prosecution had

come up v/ith five witnesses. Mubarak Zeb PW-1 and Manidaar PW-2 wefe told as
\' '

eyewitnesses to the scene of incident. Their names are-, there in the Marasla Ex.PW- 

4/1 and the FIR Ex.PW-4/19 respectively. Statements of both the witnesses do stand 

reproduced above. One Yaseen Khan DFC who bad been proceeding with warrants 

U/s 204 Cr.P.C had seen the witness stand as PW-3. One Aziz Ur Rehman ASI, the

1

V

1^

. i/

officer who had investigated into the case have 'bad got in as PW-4 whereas the 

Medical Officer Dr. Rahat Khan was taken down asiPW-5 respectively. The guilt
li-
iU

against the accused person is proved through.

Oral account of evidence,1.

Medical account of evidence2.

Circumstantial bits or evidence.3.

As for as medical evidence does matter, the Medical Officer Dr. Rahat Kha 

Pw-5 in his report Ex PW-5/1 confirmed the injuries .that the deceased then injured 

received in the course of incident. It was firearm injuries'-that the Dr. Rahat Khan made 

confirm. In cross examination the witnesses told that the deceased then injured was 

brought into the hospital at 08:00 PM in the days when, the time used to run fast by

A
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/
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one hour. When the deceased then injured was brought to the hospital he 

fainting owing to excessive oozing of blood and was in'precarious position the Medical 

Officer added. The fading condition of the deceased-then injured forced the Medical

Officer to refer the victim to DHQ Timergarah. According to the Medical Officer, he had 

examined the injured at 08:20 PM, To the Medical Officer, the delay in bringing the 

injured to the hospital and excessive bleeding served as cause of death of the

deceased.

Since, investigation plays a focal role in criminal cases and the witness Aziz
I

Ur Rehman ASI had investigated in to the matter, therefore, he had seen the witnes,Sii-;^?fT^^Tj^=^ - ' 

stand as PW-4, According to the witness during the days the incident had happened
ti

I .
he was posted in Akhagram Police post as ASI, He had taken down the staterfient of

the deceased then injured that he had reduced in the form, of Marasla vide Ex\PWr4/1 !
A

V’< \
and had taken the thumb impression of the deceased then .injured,on the Marasla'^Ihe.:;-.;.l_....:..-;.;;„>;t^

deceased then injured has had with him his paternal.cousin Mubarak Zeb S/o Khan

Zada by the time of report in the hospital. This witness had prepared the injury sheet of

the deceased then injured vide Ex.PW-4/2; site plan vide Ex'i PW-4/3. According to the

v/itness he had recovered blood soaked earth and grIts..vide P-1- He had recovered 25 

empty shells of 7,62 bore from the place of Incident'EX.PW-4/3. Giving detail, the 

witness told he had recovered 8 empty shells from the-place assigned to the accused

jfacing trial Muhammad Zaman, 6 empty shells from'the .'place of the accused Hanif 

Ullah; 6 empty shells from the place of the accused facing trial Altaf Hussain; 5 empty 

shells from the place of the accused facing trial Bahadar and 1 empty shell from the 

place of the accused facing trial Muhammad Munir. Recovery memo is Ex.PW*4/4, 

Blood soaked shirt of the deceased is Ex.PW-4/5. Since, later on the deceased then

/

injured had died the same day and Sec. 324 PPC was converted into Sec, 302 PPC 

vide parwana Ex.PW-4/6, injury sheet is Ex,PW-4/7, Search memo of the houses of 

the accused facing trial is Ex,PW*4/8; List of legal heirs, of the deceased is Ex.PW-4/9; 

the accused facing trial Muhammad Munir and Hanif Ullah, in the wake of incident had

was attached'and an . application was moved to

!.
I
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lere against; vide Ex.PW-4/lo andEx.PW-4/11 respectively. Articles
recovered wpre sent to the FSL for analyses through

application vide Ex,PW.4/12 and PW-4/13
respectively. Warrants U/S 204 Cr.PC are

Ex,PW-4/14 to Ex.PW-4/18
respectively, pir;, Px.PW.4/19. Proceedings taken

against the accused facing trial Muh
ammad.Zaman. BahadarKhan, Hanif Ullah U/S 87

Cr.P.C and the proclamation
proceedings there ;against are vide Ex,PW-4/24 to

Ex.PW-4/28 respeclively; The card of arresi of the
used facing trial is Ex.PW-4/29.acc

The witness did stand a damn ion
9 cross-examination.'The witness admitted if correct"

that the house of the deceased Farid Ullah
village "Khwar Tangay"..He doesn'tIS in

have any other house whereas the house
of Muhammad Is’haq is situated in village

Shinkaray". The witness admitted
'' F'R- 'fie house of the deceased

has been described as place of incideht but the witness selhstated lhafdhe incident

had taken place in the house of Muh
ammad Is'haq in village "Shinkaray".

According to the FIR the witness .told; ti)e dispute of water supply pipe
lining had taken place in the house of the deceased situated

in village "Khwar
Tangay". He admitted it correct that in the FIR there is no mention of the house of
(Muhammad is'haq. The wilness admitted that house of Mubarak Zeb is io

cated to (he

'orn rooms and terrace oP ;-
j.-1 ..j .

Muhammad is'haq stand open to the house of, Mubarak Zeb.’
The witness admitted it

correct that the places 2a, 3a and 4a the one's, that couldare as refuge. Th^i^i.rFserve

had been emphasized a lot owing to insistent of the counsel for the
accused facing

trial who had been vocal for Ihe implicalion of Ihis Mubarak Zeb in the offence. To Ihe

said counsel for the accused facing (rial, the places assigned to the accused facing
trial didn't make it possible for them to fire at Ihe deceased owing to want of source of
inlet to the veranda in the inside of the house

where Immediately before firing upon
him the deceased then injured had been

made manifest in the site plan whereas the
house of (he witness Mubarak Zeb could

conveniently be used for firing upon the
deceased, who by the time of injury, was silling in Ihe veranda open to Ihe house of
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n as Ihe Iasi word lo serve as nucleus and lo be believed 

Mubarak Zeb v/as silting by Ihe side of Ihe 

deceased t^en 'njured by the lime when (he later was lel'ing the tale of incident to the 

Police in ^’ospital and he v/as under no duress as lo implicate a false soul and lo 

Spare the d_de that had called for his imminent death.

The prosecution did lead in tv/o eyewitnesses Mubarak Zeb who had seen (he 

v/itness sta^d as PW-1 whereas one Manidaar had seen the witness stand as PW-2

the case but it cannot be lake 

as if (he Golden Piece of evidence.

/
respect .e!y. Bdth the witnesses in their respective statements accorded efficient role

Muhammad Zaman and Muhammad Munir. Theoifi^-gtothe accused'3c. ”3 t'^a'^e

.jlubarc'/Zeb. ■'? paternal cousin ol the deceased faced a long spell of cross-\* •
witness

asked to the witness Mubarak Zeb PW-1 were akin
McSof *>0 questions 

r 3 the house of the
deceased Farid Ullah; for the counsel for the

insistent on thal the house of the deceased Farid Ullah 

e house oUhe, accused facing trial and since, 

900 meters away the village "Shinkaray ,

^ sed facing irial for Ihe injury to

in the site plan the deceased then

brother Muhammad Is'haq and it was the

5ed facing 1^1 had been
2CC-

to 900 meters from the
s 3 erg v-'ay
,be deceased injured in his own bouse

sms no reason to implicate the accus
iherefce. ihe'e
...e deceased injured Farid Ullah whereas 

..-^r-asteiolted in the housed his'

did make it clear that the incident had taken _

£>/
1*

c It' .
yjiinJ/ubarak Zeb PW-1

chief the ■ which is mentioned as the 1^
Shinkaray'^;;;^caled m the village"

'*9further did make itplace
ed Muhammad Is'haq.- Jhe witness /

fhat deceased then in)
taken to the

r-.and not in the house where
injured had died, his cadaver was

clear in village-KhwarTangay^
Q, (biased silualed in 

aei^aken place owing
of the\^ouse inc to the close prokimily ol the residences

?^ " \ \he 'oc

‘/V
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y Mubarak Zeb witness and cousin of the deceased then injured. The said counsel, in no 

indistinct words did do his best to implicate the witness Mubarak Zeb for the murder of 

the deceased Farid Ullah, Of course, site plan vide Ex.PW^/S holds a pivot position in 

the case but it cannot be taken as the last word to serve as nucleus.and to be believed 

as if the Golden Piece of evidence, Mubarak Zeb was, sitting by the side of the 

deceased then injured by the time when the later was telling the tale of incident to the 

Police in the Hospital and he was under no duress as to. implicate a false soul and to

spare the dude that had called for his imminent death

prosecution did lead in two eyewitnesses Mubarak Zeb who had seen the

the witness stand as PW-2
The

' witness stand as PW-1 whereas one Manidaar had seen

Both the witnesses in their respective statements accorded efficient role 

Muhammad Zaman and Muhammad Munir, The
respectively.r- l,'|

; I '

of firing to the accused facing trial i.e. 

witness Mubarak Zeb, the paternal cousin of the deceased faced a long spell of cross-
V/r;

Most of the questions asked to the witness Mubarak Zeb PW-1 were akin 

deceased Farid Ullah; for the counsel for the
examination, 

to the location of the house of the
that the house of the deceased Farid Ullahaccused facing trial had been insistent on

to 900 meters from the house of the accused facing trial and since
is a long way close

house 900 meters away the village "Shinkaraythe deceased was injured in his own
there seems no reason to implicate the accused;facing trial for the injuty to*,

therefore,
the site plan the deceased thendeceased then injured Farid Uilah whereas inthe

house of his brother Muharnrnad Is'haq and it was the
injured has been spotted in the 

place where the Investigation Officer 

this place where he was picked from for taking up to the hospital

Mubarak Zeb PW-1 did make ;it clear that the incident had taker^

had recovered the blood soaked earth and it was 

. In his examination in n / :•
6 Ir'

chief the witness
"Shinkaray'' which is mentioned as the houseplace in the house located in the village

;;^^;;F;TTtTrTeoeased Muf^mad is’haq. The witness further did make it

deqeased then injured had died,' his cadaver was taken to the U

and not in the house where
clear that after the

house of the deceased situated in village “Khwar Tangay

the close proximity of the residences of theto^■njUhe incident had taken place owing

•1



accused facing trial, This piece of evidence makes'it manifest that the deceased then 

injured was Hred at, in the house made mention of in the.:site plan, for it was the house 

that the deceased and Muhammad Is'haq used to share, they being brother inter se.

Manidaar is another eyewitness to the scene'of incident who got into the 

witness stand as PW-2, The Marasla and the FIR do bear his name as an eyewitness, 

This witness followed the footprints of his predecessor witness in letter and spirit. This

witness too ascribed efficient role of causing death to the deceased then injured Farid 

Ullah to two accused facing trial i.e, Muhammad Zamap and .Muhammad Munir, His 

examination in chief has been replica to his predecessor witness. This witness is the 

paternal uncle of the deceased then injured Farid L/llah,' He is also a close kin of the 

accused Muhammad Zaman etc, This witness admittediit correct that the deceased 

Farid Uliah has had its house by the side of village""Khwar Tangay" but in the same 

breath he self stated that the house where the incident had taken place is the common 

house of the deceased Farid Ullah and his brother,Muhammad Ishaq. And it was this 

place where the incident had taken place .The witness fold that the house of the 

deceased then injured Farid Ullah might be 500 feet-away. The witness also admitted 

that the dispute of pipe lining had erupted in the-'house located in village "Khwar 

J Tangay". This is the gist and sap of the evidence that the prosecution did lead against 

the accused facing trial to lay guilt at their hands, •'

Although, all sorts of evidence that is, .the'Oral Account of Evidence, the 

“J)/! "^Medical and the Circumstantial bits play a nucleus role in-criminal matters, yet the Oral 

account always has an edge over the rest of the evidence. The sort of evidence is 

called the best that assimilates the circumstantial, medical etc evidence the most. 

What stands ostensible it is that the deceased then injured F^arid Ullah is dead. The 

medical evidence proves that the deceased then injured, had breathed his last in 

outcome of firearm injuries; As for as medical evidence is .concerned, it can tell of the 

cause and number of injuries, its form and condition but:it .cannot fell the man causing 

\ the injuries. As his lordship had held that, "it is a corroboration to show that injuries
t

*were caused in a particular manner with particular weapon and even it
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supply corroboration to the fact as to how many assailants were there and 

whether number of injuries commensurate with number of assailants or not, but 

medical evidence can never be used as corroboration qua accused to show that 

particular accused has caused these injuries.

"PD 1993 S.C, 251.

Question is, who did cause the death and what is the place of incident? And 

whether the house of (he deceased is located,in vittage "Khwar Tangay" or in the 

village "Shinkaray"? The Counset for the accused,facing triat calls the house of the 

deceased then injured in village" Khwar Tangay" but that has no site plan, The FIR at 

the outset describes the house of the deceased then injured Farid Utlah as place of 

incident. The Marasla and the FtR were put into black and white in the words of Ihe 

\ deceased then injured who in his report called the, place.of incident his house. This 

, ..-fjstands corroborated from the cross case FIR No, .286 U/s 506 etc RPC, the 

,• •/ dated and the same time wherein the deceased then'injured along with the witnesses, 

are accused in that case and the place of incident in both (he cases is the same, i.e, 

village "Shinkaray",. This makes confirm that the deceased then injured by self-house 

meant, the house in village "Shinkaray" which he commonly owned with his brother

-v

same

Is'haq, In the site plan the place of incident is village "Shinkaray". It is this place where

the houses of the accused are located. The deceased then'injured had named all (he

accused facing trial for firing but accorded effective-role'to one accused facing trial

Muhammad Zaman. It was some days later i.e. on 16/09/2G09 when one Zakir had got 

into the court of learned Judicial Magistrate Wari,'Dir Upper telling that after the

incident he was on duty when around at 17:55 hours his paternal cousin and other 

relatives were carrying the deceased then injured Farid Ullah to the hospital. When

(hey caught sight of the deponent they halted and told the deponent (hat one 

Muhammad Zaman and Muhammad Munir, the accused facing trial had made the

complainant injured. His statement was taken down U/S 1,64 Cr.P.C, one Muhammad 

Is’haq and Sulemaan whose statements were taken down U/S 164 Cr.P.C also told 

Tf'rji that the accused facing trial Muhammad Zaman and. Muhammad Munir through fire

,/ *
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arm injured the complainant Farid Ullah, the deceased-then injured. These three

witnesses In their respective statements U/S 164 CrP.C-.had been implicating two

accused facing trial i.e, Muhammad Zaman and Muhammad Munir. Of course, oral

account of evidence carries damn sight good weight. The significant aspect that exerts

cumbersome bearing on the case it is. before the eviderice of a witness Is admitted or

believed, the witness has to prove his being at the place of incident by the time it had

taken place. In the words of his lordship, "An eye. witness, who claims his

presence at the spot, must satisfy the mind of the court, through some physical

circumstances or through some corroborative evidence in support of his

presence at the spot. Court would not base conviction on the sole testimony of a

witness, whose credibility is not free from doubt,"'Reliance is rested on worthy

case law reported in 2005 P.Cr.L.J, 337

It is everywhere spread in the fold of the file 'that .the witness Mubarak Zeb

•-.-right since the incept of the incident down to the taking-down of the statement of the
■.*-s

deceased then injured in the hospital, had been with the deceased then injured. The

witness Manidaar had been at the place of the incident as well as in the house with the

deceased then injured. Both the witnesses i.e. Mubarak Zeb'and Manidaar bear their

names in the Marasla and the FIR. Last but not the least is that there is another cross

case FIR No 286 U/S 506 etc PPC (he same dated and the same time, wherein the

deceased and his witnesses are the accused. The later case is also a same dated

same place and same time incident. Their names don't seem after thought owing to

the fact of an agile report and implication. It needs mention here that both the parties

along with the witnesses are close relatives.

The statement of the deceased then injured served as the first information report. The

Marasla and the FIR reflect the statement of the'deceased then Injured,'that

tantamount to dying declaration owing to the fact that the .deceased had breathed his

last with in a couple of hours of his statement, This has been an age long principle

ever held by his lordship reported in AIR 1939, P.C, 47. It was further held that, "no

1 i specific form has been prescribed for making or recording a dying declaration. There is

. .V

TO--

A

V
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condition that it should be in writing; orai statement has often been regarded as

recording -of the same does
no pre­

dying declaration," "Dying declaration can be oral, none

fatal blows to the prosecution case" 1996 SCMR 1747, His Lordship held
not give

"Dying Declaration made by the deceased in an injured condition was wrongly be in­

admissible in evidence
animosity against the accused' 2002 P.Cr.L.J Pesh, 1798.titled "Javed Khan VS

,,, Sufficiency to sustain conviction

was sufficient to sustain conviction therein on

chance ol mistaken identity; deceased was capable of making

no

The State". It was also held that, "Dying Declaration

therein... Dying Declaration, by itself,

provided there was no
the time elapsed after sustaining injury before deceased made statement;

free from prorriptness of other and
statement;

whether statement may be true; statement was
of questionable character" 1999 .P.Cr.L.J Pesh, 1305 titled

deceased was not a man 

"Abdur Rahim VS The State" 

dead deserve more

and the ones who had given their statemen 

incident happen or had come across

last. In his Dying 

implicated one accused facing 

by this time the witness Mubarak Zeb was
manifest that the deceased then injured implicated only Muhammad

. The dead should be respecteil. And the innocent victim 

respect and so their statements. AH the: witnesses PW1 or PW2 

ts U/S 164 Cr.P.C had either watched theV-;
the deceased then injured.before he breathed his

the deceased then injured hadDeclaration before the Police
trial Muhammad Zaman for effective role of firing and

also sitting with^fhe deceased then injured.

This makes

Zaman for effective role,

A known Hadith reads
"He who favored the killer of a Muslim with a single 

cribed with the words on his forehead, "the bereaved
syntax will stand before Allah i 

or despaired of the blessing of Allah,

ins

file Muhammad Zaman theexistent evidence on theFrom the
capital hand in causing the death of the

accused facing trial seems to have a

Fareedulah, therefore, he is hereby convicted U/S 302 (b) PPG and
deceased

as Taazir for the murder of deceased 

compensation to the
Sentenced to rigorous imprisonment for life

will make good payment of Rs, 5,00,000/--as'Fareedulah. He
• r>

I / i
1 ;S*r^
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legal heirs of (he deceased Fareedulah U/S 544-A Cr.P;C
. The compensation shall be

recoverable as arrears of land 

undergo further 6 monlhs simple imprisonment, 

quashed and sureties

revenue U/S 544-A (2) Cr.P.C, In default he Vv'lll

He is on bail. His bail bonds stand 

sureties bonds. He is 

are acquitted. They

absolved of their liabilities under the

accorded benefit of section 382-B Cr.P.C. The rest o.fthe.accused 

are on bail. Their bait bonds stand quashed and sureties absolved of their liabilities 

under the sureties bonds. Ail the accused stand
acquitted under section 427 PPG. 

Case properly to remain as it is unlit the lapse of limeollowed for appeal and if appeal

IS preferred till the Hon, ble High Court, decides it; Copy ohudgmenl should go to the 

in charge District Prosecution Dir Upper U/S Section 374 Cr.P.C,

Announced.
03/03/2012

%

\Crf

l!V
//.4

■ (TARIQP^EZ/B^f^H)
. AdditionarSessfbns'Iiudge/ IZQ 

' , Wari, Dir Upper.

; )1-. :V- /.r

.■.'A-..

Certificate- ;
.i

Certified that this judgment of 
has been read and signed after necessary correction.

\
comprises fourteen (1mine

i
1I

I t
f
;
;

^(TARiQ PERVEZ BLOCH)

Additional Sessions Judge) IZQ, 
Wari, Dir Upper,'.0
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No /ASJ/IZQ Wari, Dir Upper •Dated 03/03 /2012
*

From,

Tariq Pervez Bloch,

Additional District & Sessions .Indgc/lZO. 
Wari, Distt; Dir Upper.

To,

The Superintendent,
Distl: Jail Dir Lower at Timer garah.

Subject: CONVrCTION WARRANT

Memo:-
Whereas at a sessions held before'me on 03/03/2012, after completion 

of trial, Muhammad Zaman S/O Anwar'Khan, R/o Shinkaray Tehsil Wari

Distt; Dir Upper, charged vide FIR,.No. 285 dated 31/08/2009 U/S 

302/148/149 427 P.P.C P/S Wari

•rs’-'

>•
found; guilty of the charge U/S 302was

.•''r

•_ ^(b)P.P.C and was convicted as under:- 'A I-:

iDil
w Muhammad Zaman the accused facing trial proved to have committed the 

deceased Fareedulah, therefore, he is hereby convicted U/S 302 

(b) PPG and sentenced to rigorous imprisonment for life as Taazir for the 

murder of deceased Fareedulah. He will .make good payment of Rs.' 

5,00,000/- as compensation to the legal heirs of the deceased Fareedulah U/S 

544-A Cr.P.C. The compensation shall be recoverable 

revenue

i;-'-

■I,/;,.-;

as arrears of land

U/S 544-A (2) Cr.P.C. In default he will undergo further 6 months 

smaple imprisonment. He is accorded benefit of section 382-B Cr.P.C.

This is to authorize you and require you,,to,keep the above n^ed convict 

in jail, and to carry out the execution of sentence according^ro law/
Given under my hand and the seal of court, this^B^^of ])(4rch 2"^a;

/'^;fFARlQ PERVIZ^BLOCH) 

■Additional SessiohsUiidge/ IZQ,

V
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INTHE rnirRT OFICLUIB- appF.I.LATE AUTHOSlIiq#

/\PPpT.I.AMT‘. HANIFULLAH

v/s
rn^MANnAN-^T fUPHERl

ORDER

will dispose off the departmental appeal filed by 

resident of Shenkari, Tehsil Wari, 
.212: Provincial Levies; Dir Upper) 

Dir Upper dated 10.12.2009.

jhis order
Mr. Hanifullah S/0 Muhammad Zama.n 

‘ District UppW Dir, (Sepoy Regiment No 

against the order of Deputy Commissioner

• V

29.06.2005 and was removed 

iO.12.2009, r upon
to 10.12.2009ydue to

Hanifullah. was appointed on 

from service by DC^Commandant Levies, Dir Upper 

duty for the period from.31.08.2009

Mr.2. on

absence from
implication in murder case. Comments
fUpper) were obtained. The appeal was processed

appropriate level aod it was felt that the appellerit has honour., y 

.quitted b, the curt, so it was repuired that Deputy Comm,ss,one
Ildaut b..,es to remstat. the upP.«.n. —

Dirof the Deputy Commissioner
in this departm,ent at ,

/

.J
judgment of the court,

pted his appeal and re­
effect subject to the^ 

ordinary leave :

The competent authority therefore
in service with immediate

acce
3.
instated the appeallant

that the absence period be treated as extra
------- -jcondition 

without jiay. y"' ■

secretary1ix?mk
khyber pakhtunkhWA

X
'N.

/tnnoun£ed
Dated 18.04.2013
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1

1*0,

I Mr: Haft'ifullali &/o Muhamiimci ^aniati 

L?vv Sepoy (prio\^l«ci5n

-^RCMQVA1;. ERr Subject: 
• fvremo: ftic- AA^/IrM Dir vicJ*^ memo

per repoKit received fromAS

■/ AAC/1:M /litvy (l^il.i.'t.lI. I'J I 11
dersig«ed haJT cledrlod to Imio.ose upon. ;|,^

oT removal from

Khvbftr PakhtunkhNA/a 

iiiili.iro‘il:'of public

in lii'iu of ihe above, the un
(provirtciaO ^be major ptrnalLySopoyyou

service w.e.l 

Government Servants (Efficiency

oF the04-0^-261-4- under Ibe provr;U)n:

ancrOisclpline Rules) 2011 ii'

.1

i.s

1 ■ „ y>-"'A/'V ,
■ l.iivli;i;;| j.
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service.
I

(Comin^incltiiil Dii 
Deputy Conirnisiaionor

1

1

Dir Ul'Pey,,^

1 von No, & Oatcej:* n-. •.,:Copy forwrirclod. to i;he:*\
r roH'-TiTTbiTnciCion anef *.

ACf.CMJnt;; (.!)! be.; r L;ii‘The.' Di'.l.rl'.l 
noccy^sary action.

2. ?uhiclar Major Dir Lcvlos

I. .x'

V .17//tm' ■+.: m 1
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AfsINEXURE

IN THE COURT OF SECRETARY HOME 

KHYBER PAKHTUNKHWA (217? (APPELLATE AUTHORITY)

CASE TITLE:
APPELLANT: HANIF ULLAH. DIR UPP1:R LEVIES 

VERSUS
COMMANDANT LEVIES. DIR UPPEli,*. '

INTRODUCTION:-
The applicant submitted an appeal before tho Competent Authority

on 22.11.2017 for reinstatement into service.
The mpreiientative of Deputy C(jnnmis:sioniir / Cdminandant. Levies 

Dir Upper submitted that the applicant was absent from duty without any prior 

permission of the competent authority. It was confirmed foiin leilabiii sources that 
appiicant had gone abroad to Saudi Arab and recommendeci strict disciplinary action 

due to which, he was terminated from service w.e.f 04.02.20.1/1.

PROCEEDINGS:-
The appiicant was heard in pe-son and supporting documents were aiso 

checked / scrutinized in details. He also p'oduced a copy of FIR and judgment of 
Additional District and Session Judge/Dir Upper pertaining to his domestic/ famiiy 

feud. The plea is time barred but the applicaiit was unaware of the proper procedure. 

In this regard he also submitted conconation application and prayed for re­

instatement into service.

DECISION:-
After perusal of available record and statement of the appellant, 

the appeal is rejected in light of the coniments / views of DC / Commandant 

Levies Dir Upper. The appellant may be informed accordingly.

'.. I i
(IKRAM ULliAH)

1 (

SElCRiETARY HOME 
KHYBFK PAKHTUls’KHVVA

Announced
Dated 16.04.2018

"TV
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BEFORE THE PESHAWAR HIGH COURT MINQORA BENCH /

DARULQAZA SWAT

-M/2018W.P
PetitionerHanifullah

VERSUS
RespondentsSecretary Home KPK,& others

INDEX

PagesAnnexureDescriptionS.No
Copy of writ Petition ^ _____

Address of the Parties____

Affidavit
Copy of order dated ^9.06.2005

Copy of FIR is attached

Copy of the Removal order dated

Copy of Pakistani Passport _____
“c^Y^TTud^m'^rdlt^^0^^2bl is attached)

1.
g.2.

3.
A

4.
B 115.
C />-6.
[)

7.
8.

;;>.c3

.2^32.Copy^epartmental appeal and other record

Copy of order dated 16.04.2018 ______
Power of Attorney Tn favour of ^Itaf Hussain^

Court Fee
WakalathNama _______

Petitioner through CounselV^

9.
E 32.10.

3J4-33l11.
3>&12.
3 313.

SYED
(Advocate)
high COURT DARULQAZA
bar room swat 

Cell No 0311-09509S9

r ^
* k
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W Aa- BEFQRE THE HONORABLE PESHAWAR HIGH COURT MINGORA BENC
DAR-UL-QAZA SWAT 7 38j-

■5 m ■ Writ petition No.740-M of 20'i8.

Monif IJIlah s/o Muhammad Zuman r/oShenkarai, Tehsil Wari District Upper Dir.

Petitioner

V/S

1. The Secretary to Government of Khyber Pakhtunkhwa Home & Tribal Affairs 
Department Khyber Pakhtunkhwa at Peshawar.

2. The Deputy Commissioner/Commandant Dir levies, Upper Dir.
Respondents.

INDEX

S.NO Description of Documents Annexures Pages

01 Joint Para Wise Comments 1-3
02 Affidavit 4

03 Absence Report of Subidar "A" 5

04 Charge Sheet 6
05 Statement of Allegations 7
06 Removal Order No-01 "D" 8

07 Re-Instateinent Order "E” 9

08 Absence Report of Hawaldar "p" 10

09 Explanation Notice 11

10 Show cause Notice "H" 12

11 Inquiry Letter ■ //j/> 13R£-Fl]^DJODA5f
i

Registrar 
20 JUL?Q2ff

112 //j/j 14-17Inquiry Report

: "K" 18Removal Order No-02: 13

[14 , > 19-20Rejected Departmental Appeal "I"

fujedjoday
Deput ^'

19 FEB 2020
eglstrar6

(Levy Head Clerk DC Office Upper Dir)
»■.

i.

s-•" iKr
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‘i.t.i'OKti. i ii£ P£SHAV\ Ak iiiCli COURT MINGORA BBNCH DAR-UL-OAZA 
SWAT.

VVrii Pelition No; 740-M of 201 8

HanifUllah s/o Muhammad Zaman i7o Shenkarai Tehsil Wari District Dir Upper, Sepoy 

Regimental No. 212 Provincial Levies Dir Upper

Vs
Petitioner,

,1. Secretary Home Khyber Pakhtunkhwa at Peshawar.

2, Commandant Dir Levies/Depuly Commissioner Dir Upper Respondents.
WRIT PETITION UNDER ARTICLE 199 OF THE CONSTITUTION OF 
ISLAMIC REPUBLIC OF PAKISTAN 197.T

JOINT PARA -WISE COMMENT&ON BEHALF OF RESPONDENT NO I & 02 
ARE GIVEN AS UNDER. “ --------

PRELIMINARY OBJECTIONS:

1. That the petition not mniniainabie in its present form,

2. Thai the petitioner has go! no locus .stand to Rlc the instant petition.

3. That the petition is not maintainable due to Mis-.ioinder and Non-Ioindcr of 

nece.ssary parties.

•1. .fha; the pctitionci does noi coinc to the Court w-ith clean hands. today
That (he petitioner concealed the material fact from the Honorable Couil.^^Pt^vReg strar 

RESPECTFULLY SHEWE1 IL-

5.

fSFEB 2 ;20
1, Correct to the extent of appoinlment/posling.

2, Coirect. The Jnebarge Naih Subidar i.evy Post Wari reported dated 14-10-2009 

taking the plea that a month before while Sepoy Hanif U!lah/l=»etitioncr was a(

home and due to some unknown reasons he assassinated a man and run away from 

Ihe spot resiillantly FIR has been lodged against him under U/S 302 PS Wari. 

Further reported that neither Ihe accused has surrendered to police nor appeared at 

his po.st for duly (copy enclosed at Annexure “A”)- 

3. Correct. Owing to the reason, above proper charge sheet and statement of 

allegation was issued against the petitioner vide letter No. 1600 dated 21-11-2009 

and No. 15996-99/DCO/inciniiy dated 21-11-2009 and at the same lime the 

Executive District Officer F&P Dir Upper was nominated/appointed as inquiry 

officer to conduct .fact finding, inquiry into the matter and submit report 

recommendations (copies enclosed at Annexure B & C respectively). The inquit}' 
officer rccomme!Kled that major penally may be imposed agaiiisl die accused 

•under the provision .ofNWl'P Rcinoval from Sc.rvice (Sporial Powers) Ordirictirc

r
t iB'fn
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-7\ 2()()0 (Amended 2001). . Ilie .then, Dislricl Coordination Oificer Dir 

i Upper/Commandanl Dir Levics/RespondeiU No. 02 was then satisfied to imposed 

major penalty of Removal from Service against the accused vide order No. 16353- 

55/OC/LHC dated 10-12-2009 (copy enclosed at Annexurc D)

4. Correct. The Secretary Home Tribal AfDirs Department Khyber I’akhlnnkhwa 

Peshawar/Respondeni No. 01 re-instated the petitioner vide order at Annexurc

5. No comment.

6, In correct. The Incgarge 1 lawaldar Levy Line Dir reported that sepoy Hanil' Ullah 

who has recently been rc-inslalcd by the Home Department has failed to make his 

presence for duly from the date of his rc-inslalcmcnl order. Owing to the 

above explanation and show cause notice was issued against the accused vide No. 

1337-39/DC/LHC/Exp dated 04-02-2014 and No. r727/DC/LHC dated 18-02- 

2014 respectively with the directions to submit reply of (he same within 07 da}’S 

positively but (he accused tailed to submit the same (copies enclosed at Annexurc 

f. G & H). As a sequel thereof the Additional Assistant Commissioner Oir/EM 

Dir was nominated as inquiry officer to conduct proper inquiry into the matter and 

submit reporl/rccornmcndalions vide order No. 2010-12/DC/LHC/?rovincial 

Levies dated 26-02-2014. I'hc inquiry office after conducting fact finding inquiry 

recommended that Major Penalty of Removal from Service may be imposed 

against the accused under Section 3(d) of E & D Rules 2011 read with Rule 10 

Scheduled TV(a) Para 10 of the Levy Rules 2013 vide Icller

The then Commandant Dir 

I.evies/Deputy Commissioner Dir Upper was then satisfied to imposed major 

penalty of Removal from Service vide order No. 9438-41/DC/T.HC dated 16-07- 

2014 (copies enclosed at Annexurc I, .1 & K).

7. The departmental appeal of (he petitioner was rejected by the Home Department/ 

Respondent No. 01 on the grounds that the same was canying no weight and was 

badly time barred and not covered the Rules vide order No. SO (Lcvics)/HD/6- 

7/017 dated ! 9-10-201 7 (copy enclosed at Anuexure “12').

8. No comments.

Grounds:-

reason

No562/AAC/RM/i .evy dated 14-07-2014.

a. Incorrect. As explained :n (he abo\ c paras the orders of the respondent No i & 2 

arc legal and uceuidiug u* iil\^ and rules.

b. Incorrect. As explained in ab('ve paras.
FILED TODAY

DeptiTY Registrar

'■ 4
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c. Incorrect. As explained in^abos'e paras dispiplinary proceedings were initialed 

against the petitioner as per standing Law/Rules.

d. Incorrect. As explained earlier major penalty was imposed against the petitioner 

after fuifillmenl of all codal formalities.

c. Incorrect, as explained in above paras, 
f. No comments I

In light of the above, it is prayed that the petition is not based 

facts having no merit consideration and may be dismissed with cost please.
on

X

Socretjini' Home «& 1 ribal .Affaire De partment 
Khvbcr Pakhtunkliw;i Peshawar

Commanlanf Dh- Ixvies/
Deputy trommi.ssinncr 
Dir Upp ;r.Respondent No. Ol

Home Secretary 
KhyberPaklitunkhwa

'JSlr Levies
t

^^eoutv ^gistrar
*3 20206

r
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. before the honorable PESHAWAR HIGH COURT MINGORA BENCH
DAR=UL-OAZA SWAT

Writ petition No.740-M of 2018.

Hanif Uiiah s/o Muhammad Zaman r/o Shenkarai, Tehsil Wari District Upper Dir. 

.....................................................................................................................Petitioner

- c--'

V/S

1. The Secretary to Government of Khyber Pakhtunkhwa Home & Tribal Affairs 
Department Khyber Pakhtunkhwa at Peshawar.

2, The Deputy Commissioner/Commandant Dir Levies, Upper Dir.
Respondents

AFFIDAVIT

1, Raza Ullah, Levy Head Clerk Office of the Deputy 

Cominissioner/Commandant Dir Levies Upper Dir do hereby solerruily affirm and 

declare on oath that the contents of the instant Joint Parawise Comments are true and 

correct to the best of my knowledge and belief and nothing relevant has been 

concealed from this Honorable Court.

V

Mr. Raza Ullah 
Levy Head Clerk Office of the 

Deputy Commissioner Dir Upper.

;/

No;....
Certified thn* :ho .--ibr.'Vv' v.t.s verified on

-.before me io ..........f) ;

............

K

day 
s/o
who was 
Who is po:Su;:UM> Kn-jwi. lO nio;

^iC IM.

p«c:hr.w-Tr Hiqh ijolirt, Poshawai'. ^
FILED TODAY

uJDepumRegistrar 

19 FEB 2020
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{BEFORE THE PESHAWAR HIGH COURT IMJNGORA BENCH DAR-U
SWAT.

VVrii Petition No: 740-M of 20,18.

Hanif Uiiah s/o Muhammad Zaman r/o Shcnkarai Tehsil Wari District Dir UppeX^ 

Reginienlal No, 212 Provincial l.,evies Dir Upper Petitioner.

Vs

.1. Secretary Home Khyber Pakhtunkhwa at Peshawar.

2. Commandant Dir Levies/Deputy Commissioner Dir Upper Respondents.

WRIT PETITION UNDER ARTICLE 199 OF THE CONSTITUTION OF
ISLAMIC REPUBLIC OF PAKISTAN 1973.

JOINT PARA -WISE COMMENTS ON BEHALF OF RESPONDENT NO.l & 02
ARE GIVEN AS UNDER.

PRELtMiNARY OB.IECnONS:

!. Thai the petition i.s noi,mniniainable in its present form.

2. That (he petitioner has got no locus stand to file the instant petition.

.3. That the petition is noLmaintainable due to ,Mis-ioinder and Non-Joinder of 

necessary parTies.

TODAY4, That the petitioner does not come to the Court with clean hands.

5. That the petitioner concealed the materia! fad from the Honorable Couit. Registrar

’9 F£6 2020RESPECTFULLY SHP:WETH:-

1. Correct to the extent of appoinlment/posting,

2. Coirecl. The Inchargc Naib Subidar L.evy Posl Wari reported dated 14-10-2009 

taking the plea that a month before while Sepoy Hanif Ullah/Peiitioncr was at 

home and due to some unknown reasons he assassinated a man and run away from 

the spot resultanlly FIR has been lodged against him under U/S 302 PS Wari. 

Further reported that neither the accused has surrendered to police nor apj^eared at 

his post for duty (copy enclosed at Annexure “A”).

3. Correct. Owing to the reason above proper charge sheet and statement of 

allegation was issued'against the petitioner vide letter No. 1600 dated 21-11-2009 

and No: 1.5996-99/DCO/Inquiry dated 21-11-2009 and at the same time tlie 

Executive District Officer F&P Dir Upper \vas nominated/appoinied as inquiry 

oflicer to conduct .fact finding inquiry into the mailer and .subinii report 

recommendations (copies enclosed at Annexure B &. C respeciivcly). The Inquiry 

officer recommended that major penally may be imposed against tlic accused 

under ilie provi.sion of NWFP Removal from Service (vSpccial Powers) Ordinance

PeshEwar Court



PESHAWAR HIGH COURT. PESHAWAR.

ORDER SHEET

Date of Order/
Proceedings

Order or other Proceedings with Signature of Judge.

WPNO.740-M/201824/03/2021

Present: Syed Abdul Haq, Advocate, for the petitioner.
' i'
-1".

Mr. Arshad Ahmad Khan AAG, for respondents.

Arguments heard. Judgment reserved.

' ' Senior Puisne Judge

Judge
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BEFORE THE PESHAWAR HIGH COURT MINGORA BENCH/^^gh?^

DARULQAZA SWAT
)

7

-M/2018

1. Hanif Ullah Son of Muhammad Zaman Resident of 
Shenkari Tehsi! Wari District Dir Upper, Seopy 

Regimental No.212 Provincial Levies Dir Upper
Petitioner

W.P

/
I I

ii
VERSUS( " i'!

\I

)Secretary Homfe Khyber Pakhtunkhwa, at Peshawar.1)
- /’
'i;}

2) Comm^qplant Dir Levies/Deputy Commissioner District 

DirlUpp^r,..;.;

.1

Respondents
♦

\ V

e’it ri \

WRIT PETITION
UNDER ARTICIE 199 OF THE CONSTITUTION OF. 

ISLAMIC REPUBLIC OF PAKISTAN 1971

’■If iRespectfully SHeweth;
:

i
f.\

1■

The facts of the instant are as under. i
]

I
1, I That; th<(, petitioner was appointed as Sepoy in Dir

order No.5100-03/Dc6/LHC dated

t

,/.Vw
Levies videi

I(
i ‘ 29.06.2005 (Annexure-A).
■ I

iiRe-FiledToda^
06 JU/ 2018 I

1i
i' .cts

That the petitioners 

I devotedly, honestly and sincerely but unfortunately
t ■' ' , ■

sorineone involved him alongwith others In Criminal

\1\ ^ddlii^iai RtCjiiirsr served \the Department 42. f
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3:-y JUDGMENT SHEET
PESiiAWAR HIGH COURT. PESHAWAR

. (JUDICIAL DEPARTMENT)

. WP No. 740-M/2018

i.

Sr
V-.

■ r-

Hanifullah vs. Secretary Home Khyber Pakhtunkhwa at/^ 
Peshawar and another.

JUDGMENT.

Date of hearing: 24.03.2021.
/f i ■

Petitioner (sjjBv^Sved Abdul Haa. Advocate.
< ■/ •

Respondent.(s) BV Mr. Arshad Ahmad Khan AAG.

For reasons recorded in theSYED AR^HAlBrALL J.>
r

connected Writ Petition No. 528-M/2016, this petition stands

disposed of .accordingly.

ANNouNefei).;
: 09.(^^021r,

►

Senior Puisne JudgeDated
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Judge
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JUDGMENT SHEET
PESHAWAR mGH COURT. PESHAWAR

(JUDICIAL DEPARTMENT)
u».

WP No. S28-M/20163^
Ikramullah and another vs. Deputy 

Commissioner/Commandant Dir Levies Provincial District Dir
Upper and others.

JUDGMENT.

Date of hearing: 24.03.2021.

Petitioner (s) Bv Sved Abdul Hag. Advocate.

Respondent (s) Bv M/s Arshad Ahmad Khan AAG &
Ihsanullah Khan Advocate.

Through this consolidated 

judgment, we shall dispose of this petition as well as 

connected petitions. Particulars of the said petitions are as 

under:-

SYED ARSHAD ALL J.:-

S.No. Case Title

WP No. 528‘M/20I6 “Jkramullah and another vs. 
Deputy Commissioner/Commandant Dir Levies 
Provincial District Dir Upper and others".

7.

WP No. 900-M/2017 'Tkramullah and another vj. 
Deputy Commissioner/Commandant Dir Levies 
District Dir Upper and others ”.

2.

WP No. 192-M/2018 ‘Tnayat Ullah vs. Government of 
Pakistan through Secretary SAFRON, Civil Secretariat 
Islamabad and others ”.

3.

WP No. 303-‘M/20I8 "Amir Nawaz Khan vs. Deputy 
Commissioner/Commandant Dir Levies District Dir 
Upper and another 

4.

WP No. 350-M/20I8 "Bakhti Rehman vs. The Govt, of 
Pakistan through Secretary SAFRON Civil Secretariat, 
Islamabad and others ".

5.

WP No. 398-M/2018 "Abdul Hamid and another vs. 
Federation of Pakistan through Ministry of SAFRON, 
Pak Secretariat, Islamabad and others ".

6.

WP No. 595-M/2018 "Manzoor Ahmad vs. 
Commandant Dir Levies/Deputy Commissioner Dir 
Upper and others 

7.

"Shams-ul-Islam 
Commandant Dir Levies/Deputy Commissioner Dir 
Upper and others ".

WP No. 596-M/20188. vs.

WP No. 740-M/20I8 "Hanifullah vs. Secretary Home 
Khyber Pakhtunkhwa at Peshawar and another "._____
Review Petition No. 4/2019 in COC No. 95-M/2018 in 
WP No. 883-M/20I7 "Subidar Noor Azam Khan and 
others vi’. Khurshid Alam Khan Deputy Commissioner 
Chitral".

9.

10.
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77. No. 387-M/2019 "Subedar Noor Azam Khan vs. 
Govt, of KP through Chief Secretary KP, Peshawar
and others ". _____
WP No. 745-M/2019 “Tawakal Khan and others vs. 
Govt, of KP through Chief Secretary at Civil
Secretariat, Peshawar and others ”.________________
WP No. I008~M/2019 “SaiJuUah vj. Govt, of KP 
through Secretary Home and Tribal Affairs, Civil 
Secretariat, Peshawar and others

12.

13.

Writ Petition No. 528-M/2016

Petitioners, Ikramullah and another, through the 

instant constitutional petition, have approached this Court for 

the following relief:*

2.

"It is therefore, humbly prayed that on acceptance of 
the instant writ petition, the impugned seniority list 
dated 10.03.2006 and subsequent promotion orders 
may kindly be set aside and the seniority list be 
prepared according to the spirit of Provincial Dir 
Levies Rules 2015, and further the Respondent No. I 
may graciously be directed to determine the 
seniority list of petitioners as per their appointment 
order and then to consider them on the basis thereof 
for promotion to the post and rank according to their 
entitlement.

Any other relief which this Honorable Court 
deems fit and proper in the circumstances may also 
be very kindly granted".

It is alleged in the petition that the petitioners 

were appointed as Sepoy in Dir Levies vide office order dated 

22.11.1999 and after assuming charge of their duties, they 

were placed at serial No. 122 & 143 of the seniority list dated 

10.03.2006. It is further alleged that the petitioners and others 

had questioned the seniority list dated 10.03.2006 along with 

promotion order dated 22.03.2006 before this Court through 

Writ Petition No. 1855/2007, however, the said petition was 

disposed of vide order dated 02.11.2011 in view of 

undertaking given by respondent No.l that the petitioners 

would be considered for promotion in accordance with 

law/rules and seniority-cum-fitness. Claim of the present 

petitioners is that respondent No. 1 not only deviated from his 

stance but also based the alleged seniority list dated 

10.03.2006 promoting juniors to them inspite of rules issued
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by the Govt, of KP Home & Tribal Affairs Department vide 

Notification dated 15.05.2015 whereby criteria for promotion 

has been laid down; hence, the present petition.

Respondent No. 1 has furnished his comments and 

opposed the contents of petition by stating that Provincial 

PATA Rules 2015 are effective from April, 2015, therefore, 

after issuance of these rules, seniority list from serial No. 153 

onward has been prepared on the basis of first come first 

serve. The petitioners* request/plea with regard to preparation 

of seniority list if admitted will damage the whole structure of 

the Force.

Writ Petition No. 9Q0-IVI/2017

‘--Cl
1

Petitioners, Ikramullah and another, through the 

instant constitutional petition, have approached this Court for 

the following relief:

3.

"It is, therefore, humbly prayed that on acceptance 
of this writ petition in the light of aforementioned 
submissions the impugned letter No. 508 dated 
11.12.2017 may be declared illegal, against the rules 
and be of no legal effect

It is alleged in the petition that the petitioners 

were appointed as Sepoy in Dir Levies vide appointment order 

dated 22.11.1999, however, they were dropped from 

promotion and filed Writ Petition No. 1855/2007 before the 

competent court of law, which was disposed of vide order 

dated 02.11.2011 on the assurance of respondent No.l that 

petitioners would be considered for promotion in accordance 

with law. It is further alleged that the petitioners filed a C.M. 
for implementation of aforesaid order dated 02.11.2011, 

however, later the same was withdrawn and thus, filed a Writ 

Petition No. 528-M/2016 before this Court, which is pending. 

In the meanwhile, the petitioners submitted an application to 

the Director General Ehtesab Commission KP for redressal of 

grievance, who marked the same to respondent No.l, but 
respondent No.l instead of redressing their grievance ordered 

for initiation of inquiry against them. On completion of
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if inquiry, respondent No.3 submitted his report dated 

28.12.2015 whereby minor penalty of withholding two annual 

increments was recommended, which was duly endorsed by 

respondent No.l vide office order dated 26.01.2016. Against 

that, the petitioners filed appeal before respondent No.2 but 

the same was rejected vide order 12.04.2016. The petitioners, 

then, filed Writ Petition No. 106-M/2017 before this Court, 

which was allowed vide order dated 19.10.2017 and the 

respondents were advised to initiate fresh inquiry against the 

petitioners keeping in view the relevant law on the subject. On 

the strength of aforesaid judgment of this Court, fresh inquiry 

was initiated against the present petitioners and upon its 

conclusionj hiajor penalty of removal from service was 

recommended vide letter dated 11.12.2017, which has now 

been impugned before this Court through the instant petition.

Respondent No. 1 has furnished his comments and 

opposed the contents of petition.

Writ Petition No. 192-M/2018

3

Petitioner, Inayatullah, through the instant 

constitutional petition, have approached this Court for the 

following relief:-

4.

"In the above circumstances, it is most humbly 
prayed that on acceptance of this writ petition the 
impugned minutes/order Ho. 2I0-I4/DC/CSL dated 
10.07.2017 may kindly be set aside to the extent of 
petitioner and the respondent may graciously be 
directed to promote the petitioner to the post of 
Lance Naik BPS-06 with back benefits ”.

It is alleged in the petition that the petitioner was 

recruited as Sepoy in Swat Levies vide order dated 18.05.2010 

and placed him at serial No. 5 of the final seniority list issued 

on 20.12.2016. Claim of the present petitioner is that a 

meeting of Departmental Promotion Committee was held on 

10.07.2017, whereby juniors were promoted to the rank of 

Lance Naik (BPS-06) while he was deferred on account of 

observation of respondent No.4/Assistant Commissioner 

Matta at Swat being not fit for promotion. Against that, the

attesTED
„ EXA 
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5
petitioner filed an application before respondent No.3 for 

redressal of grievance but the same was not addressed. 

Thereafter, the petitioner filed appeal before respondent No.2 

but instead of addressing his grievances, the petitioner was 

directed to follow the legal course of action vide letter dated 

23.01.2018; hence, the present petition.

Respondent No.3 has furnished his comments and 

opposed the contents of petition by stating that promotion of 

petitioner to the rank of Lance Naik was withheld/deferred 

after the written complaint/report received from the then 

Assistant Commissioner Matta, Swat.

Writ Petition No. 303»M/2018

Petitioner, Amir Nawaz Khan, through the instant 

constitutional petition, has approached this Court for the 

following relief:-

5.

"It is, therefore, in view of the above submissions, it 
is most humbly prayed that on acceptance of this 
writ petition.
i) The petitioner may kindly be allowed to Join 

their duty according to his entitlement.
ii) That if there is any adverse order against the 

petitioner may kindly be declared void ab- 
initio, unlawful, and be set aside.

Hi) Any other relief which are proper in the instant 
circumstances of the case may also be 
granted”.

It is alleged in the petition that the petitioner was 

appointed as Sepoy in Dir Levies vide appointment order 

dated 22.11.1999 and was promoted from time to time to the 

rank of Naik vide office order dated 08.09.2010. However, the 

petitioner was allegedly informed that his services have been 

terminated and in this regard, he approached the concerned 

office but no order has been handed over to him; hence, the 

present petition.
n

Respondents No. 1 & 2 have furnished their 

comments and opposed the contents of petition by stating that 
as per report of Subidar Major Dir Levies dated 17.03.2009, 
petitioner has failed to make compliance of the order of his 

superiors and refused to perform squad duty of Commissioner

AT^
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Malakand Division; thus, requested for initiation of 

disciplinary proceedings against him and stoppage of his 

salary. Owing to this reason, proper inquiry was conducted 

and upon its conclusion, the inquiry officer recommended that 

the petitioner may be proceeded against under the NWFP 

Removal from Service Rules (Special Powers) Ordinance 

2000 (Amended Ordinance, 2001) and thereby the then 

District Coordination Officer/Commandant Dir Levies 

imposed major penalty of removal from service against the 

petitioner w.e.f. 17.03.2009 vide letter dated 11.05.2009.

Writ Petition No. 350-M/2018

Petitioner Bakhti Rehman, through the instant 

constitutional petition, has approached this Court for the 

following relief:-

6.

"It is, therefore, humbly prayed that on acceptance 
of this writ petition, the order # 548-50 dated 
23.01.2017 issued by respondent U 3 may please be 
set aside as null and void, unlawful against merits, 
contrary to the rules and regulations and the 
respondent U 3 may kindly be directed to re­
instate/promoted the petitioner with all back benefits 
as Subsedar in accordance with law/old Rules. Any 
other relief which this august court deems just in the 
circumstances may also be granted in favour of 
petitioner though not specifically prayed for ".

It is alleged in the petition that the present 

petitioner was serving in the Malakand Levies as Naib 

Subedar, however, on completion of seven years tenure, he 

was retired from service vide order dated 23.01.2017. Against 

that, the present petitioner filed Writ Petition No. 342-M/2017 

before this Court, which was allowed vide order dated 

19.10.2017 and the respondents were directed to consider the 

petitioner for promotion in line with the judgment of this 

Court in W.P. No. 479-M/2017. The petitioner, then, filed 

COC No. 84-M/20I7 before this Court, which was disposed of 

vide order dated 05.03.2018 in the following manner:-
"When learned counsel for the petitioner was 
confronted with the comments that since the 
petitioner has retired from service how could he be 
again reinstated with all back benefits, he still 
argued that the judgment of this court had to be

9
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7fP implemented in letter and spirit and the petitioner is 
entitled to be promoted. The prayer in the main writ 
petition was for setting aside notification dated 
23.01.20J 7 but since the main writ petition was 
though allowed and the matter was referred to the 
respondents for consideration which they did as per 
their comments and if the petitioner still feels that he 
has got a further cause of action against any official, 
he may invoke the same. Learned A.A.G submitted a 
copy of judgment dated 24.01.2018 of August 
Supreme Court of Pakistan passed in civil petitions 
No. 1557 and 1569 of 2017 wherein the petitioners 
were considered eligible for promotion but the 
determining factor was that a Junior person was 
promoted instead of the petitioner. In the instant 
case no other offiicial who was considered to have 
superseded the petitioner was impleaded as 
respondent to show that a junior offiicial has been 
promoted in his place as it is purely a case of 
entitlement to promotion but this exercise could not 
be done by invoking jurisdiction of this court 
through the instant petition as the respondents have 
already undertaken this exercise.

In view of the above, this petition stands

X.

• -I

disposed offi”.

Hence, having no other alternate remedy, the 

petitioner on the ground of compulsion has filed the instant 

Writ Petition.

Respondent No. 3 has furnished his comments 

and opposed the contents of petition by stating that the 

petitioner was retired from service after completion of seven 

years tenure as Naib Subedar as per Levy Rules, 2016. 

Furthermore, in pursuance of order dated 19.10.2017 of 

Hon’ble Peshawar High Court Mingora Bench (Dar-ul-Qaza), 

Swat, a meeting of Departmental Promotion Committee was 

convened and the promotion case of the petitioner was 

discussed in detail and in light of record, the same was 

rejected.

Writ Petition No. 398-M/2018
Petitioners, Abdul Hamid and another, through 

the instant constitutional petition, seek issuance of an 

appropriate writ for directing respondent No.4 to appoint them 

as Sepoy with all back benefits.
It is alleged in the petition that the petitioners 

were appointed as Sepoy in Dir Levies vide appointment

7. r
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orders dated 01.02.2010 & 27.05.2010, however, they 

removed from service vide order dated 14.07.2011 on the 

ground of being remained absent from duty. Against that, the 

petitioners filed departmental appeals before the respondents 

but in vain; hence, the present petition.

Respondent No. 4 has furnished his comments 

and opposed the contents of petition by stating that as per 

report of the Incharge Subidar Levy Post at Panakot Dir, the 

petitioners remained absent from their duties since long 

without any prior permission of the competent authority due to 

which they were proceeded against under the rules and notices 

were issued to them with direction to submit their reply within 

three days positively but they failed to do so. Resultantly, final 

show cause notice/notice for personal hearing was issued to 

the petitioners and again they were directed to submit written 

reply within seven days and to appear before the competent 

authority for personal hearing, but, this time too, they neither 

submitted their written reply nor appeared before the 

competent authority for personal hearing, thus, they were 

dismissed from services vide order dated 14.07.2011.

Writ Petition No. 59S-1VI/2018

were

(h

Petitioner, Manzoor Ahmad, through the instant9.

constitutional petition, has approached this Court for the

following relief:-

“It is, therefore, most humbly prayed that on 
acceptance of this petition, impugned Orders dated 
U.05.2009 and 25.04.2018 regarding major penalty 
i.e. dismissal from service of petitioner may kindly 
be set aside and the petitioner may kindly be re­
instated to his service with all back benefits of 
service ”.

9

It is alleged in the petition that initially, the 

petitioner joined the respondent-department as Levy Sepoy 

vide office order dated 26.04.2000 and performed his duties

AT TED
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i with zeal and zest, however, in the year, 2009, due to some 

unavoidable circumstances, he could not continue his service 

and thus, remained absent from duty. Later, the petitioner was 

dismissed from service vide impugned order dated 11.05.2009 

without observing legal formalities. According to the 

petitioner, the respondents had reinstated some of his 

colleagues in similar circumstances and thus, he filed 

departmental appeal against his impugned dismissal order 

before respondent No.3 but the same was rejected vide order 

dated 25.04.2018; hence, the instant petition.

Respondents No. 1 to 3 have furnished their 

comments and opposed the contents of petition by stating that 

as per report of Subidar Major Dir Levies, District Dir Lower 

dated 17.03.2009, the petitioner has failed to make compliance 

of the order of his superiors and refused to perform squad duty 

of Commissioner Malakand Division and thus, requested for 

initiation of disciplinary proceedings against him. Owing to 

this reason, proper inquiry was conducted and upon its 

conclusion, the inquiry officer recommended that the 

petitioner may be proceeded against under the NWFP 

Removal from Service Rules (Special Powers) Ordinance 

2000 (Amended Ordinance, 2001) and thereby the then 

District Coordination Officer/Commandant Dir Levies 

imposed major penalty of removal from service upon the 

petitioner vide letter dated 11.05.2009.

Writ Petition No. 596-My2Q18

*

!

Petitioner, Shams-ul-lslam, through the instant 

constitutional petition, has approached this Court for the 

following relief:-

9.

"It is, therefore, most humbly prayed that on 
acceptance of this petition, impugned Orders dated 
14.07.2011 and 25.04.2018 regarding major 
penalty i.e. dismissal from service of petitioner 
may kindly be set aside and the petitioner may 
kindly be reinstated to his service with all back 
benefits of service ”.

7
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It is alleged in the petition that initially, the 

petitioner was appointed as Sepoy in Dir Levies vide office 

order dated 22.11.1999 and performed his duties with zeal and 

zest, however, in the year, 2011, due to some unavoidable 

circumstances, he could not continue his service and thus, 

remained absent from duty. Later, the petitioner was dismissed 

from service vide impugned order dated 11.05.2009 without 

observing legal formalities. According to the petitioner, the 

respondents had reinstated some of his colleagues in similar 

circumstances and thus, he filed departmental appeal against 

his impugned dismissal order before respondent No.3 but the 

same was rejected vide order dated 25.04.2018; hence, the 

instant petition.

3

Respondents No. 1 to 3 have furnished their 

comments and opposed the contents of petition by stating that 

the Incharge Subidar Levy Post Wari reported that the 

petitioner has left his duty point and is continuously remained 

absent from his duty since 19.05.2011 despite the fact that he 

has been contacted several times to make sure his presence for 

duty, however, later, it has been confirmed that he has left for 

Saudi Arabia for earning livelihood. Owing to this reason, 

proper inquiry was conducted wherein the petitioner has 

neither submitted written reply to the final show cause notice 

nor appeared before the competent authority for personal 

hearing and thus, the competent authority imposed major 

penalty of removal from service upon the petitioner vide letter 

dated 14.07.2011.

Writ Petition No. 740-M/2Q18

Petitioner, Hanifullah, through the instant 
constitutional petition, has approached this Court for the 

following relief:-

10.

7
"It is, therefore, humbly prayed that on acceptance 
of this writ petition in the light of aforementioned 
submissions, the order dated 16.04.2018 may kindly 
be set aside and the petitioner may kindly be 
reinstated w.e.f. 18.04.2013 with all back benefits”. I
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It is alleged in the petition that the petitioner was 

appointed as Sepoy in Dir Levies vide order dated 29.06.2005. 

Later, a criminal case was registered against the petitioner and 

he was terminated from service vide office order dated 

10.12.2009. According to the petitioner, although he was 

reinstated in service on filing of departmental appeal vide 

order dated 18.04.2013 but at that time, he was in Saudi 

Arabia for earning livelihood and again he was removed from 

service vide office order dated 14.07.2014. On returning back 

to Pakistan and getting knowledge regarding his removal 

order, the petitioner filed departmental appeal on 22.10.2017 

before the competent authority but the same was rejected vide 

order dated 16.04.2018; hence, the instant petition.

Respondents No. 1 to 3 have furnished their 

comments and opposed the contents of petition by staling that 

as per report dated 14.10.2009 of Incharge Naib Subidar Levy 

Post Wari, the petitioner was at home and due to some 

unknown reasons, he assassinated a man and ran away from 

the spot; thus, an F.I.R. was registered against him. Further, 

the petitioner neither surrendered to police nor appeared at his 

post for duty. Owing to this reason, proper inquiry was 

conducted against the petitioner and upon its conclusion, 

major penalty of removal from service was imposed upon him 

vide order dated 10.12.2009. Further stated that although the 

petitioner had recently been reinstated by the Home 

Department but he has failed to appear for duty and thus, 

another inquiry was conducted against him and upon its 

conclusion, major penalty of removal from service was 

imposed upon him vide order dated 16.07.2014.

Review Petition No» 4/2019 in COC No, 95-IVI/2018 in WP
No. 883-My20179

Petitioners, through the instant petition, seek 

review of judgment/order dated 04.03.2019 delivered by this 

Court delivered in COC No. 95-M/2018 with the following 

prayer:-

11.

VAm
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“It is therefore most humbly prayed that on 
acceptance of this Review Petition, the impugned 
order may graciously be reviewed and suitable and 
effective measures and directions be added in the 
judgment/order for the safe administration of justice 
and check the arbitratrial and prejudicial altitude 
and practice of the respondent which he has adopted 
during the proceedings of the C.O.C.

It is alleged in the petition that the petitioners had 

filed Writ Petition No. 883-M/2017 before this Court with a 

prayer to direct the respondents to act upon and comply with 

newly amended Rules of 2016 with further direction to 

respondent No.3 to initiate and take immediate steps for their 

promotion to the next higher posts strictly in accordance with 

the newly amended Rules of 2016 and to abstain from taking 

any action which may prove fatal and violation to their 

fundamental rights especially to their right of promotion under 

the newly amended Rules of 2016. The said petition came up 

for hearing and the same was allowed vide consolidated 

judgment dated 02.05.2018 with direction to the respondents 

to strictly follow the amended updated rules in the matter of 

promotion/retiremehts by examining the case of petitioners, 

individually, in the light of ibid rules and if any, right of the 

petitioners accrued under the amended rules notified on 

25.08.2016, their grievances be redressed within a period of 

two months from the date of receipt of this order. The present 

petitioner, thereafter, filed C.O.C. No. 95-M/2018 before this 

Court for implementation of aforesaid judgment/order dated 

02.05.2018. The said petition was disposed of vide order 

dated 04.03.2019 with direction to the respondents to pass an 

appropriate order with regard to redressal of grievance of the 

petitioners in the light of directions handed down by this Court 

in Writ Petition bearing No. 883-M/2017. Hence, the instant 

review petition.

Writ Petition No. 387-M/2019
Petitioner, Subedar Noor Azam Khan, through 

the instant constitutional petition, has approached this Court 

for the following relief:-

a-

12.
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"Jn (he background of the above factual and legal 
grounds inter alia, a suitable writ may graciously be 
issued directing:
i. The orders of respondent No. 3 dated 

02.02.2018 and 02.03.2019 to be declared void 
ab initio, illegal, ultra vires, malicious, 
malafide and ineffective upon the rights of the 
petitioner.

a. Declaring the petitioner to be entitled to 
promoted as Subedar Major with effect from 
25.08.2016 when the new rules of 2016 were 
promulgated or from 23.05.2017 when the writ 
petitions challenging the vires of the said rules, 
were dismissed by this Honorable Court.

Hi. To pass order of promotion of the petitioner to 
the post of Subedar Major being the senior most 
serving Subedar and regulated by new rules of 
2016.

iv. Any other order this Honorable Court may 
deem just and proper may also be granted in 
favour of the petitioner

It is alleged in the petition that the petitioner was 

appointed as Sepoy Border Police and from time to time, he 

was promoted to the post of Subedar on 27.11.2014. 

According to the petitioner, the post of Subedar Major was 

vacant and his case for promotion was delayed by the 

respondents, therefore, he approached this Court through writ 

petition No. 883-M/2017, however, during its pendency, the 

petitioner was issued his retirement order dated 02.02.2018, 

which was further challenged before this Court in Writ 

Petition N. 179-M/2018. Both the petitions were decided by 

single judgment dated 02.05.2018 in favour of petitioner, 

however, the respondents failed to comply with the same and 

thus, the petitioner had filed contempt petition before this 

Court, which was disposed of vide order dated 04.03.2019 

with advised to petitioner to challenge the order dated 

02.03.2019 of learned Deputy Commissioner, Chitral before 

appropriate forum; hence, the instant petition.

Respondents No. 2 & 3 have furnished their 

comments and opposed the contents of petition that the matter 

was under adjudication in the Apex Court and in the 

meanwhile the petitioner has crossed the age limit and retired 

from service honourably by granting him all benefits. Further,

<
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all those promotees, who were promoted with the petitioner, 

were reverted to their legal ranks i.e. Sepoys and the financial 
benefits were recovered from them and deposited in 

government exchequer.

Writ Petition No. 74S-M/2019

. :

Petitioners, Tawakal Khan and others, through 

the instant constitutional petition, have approached this Court 

for the following relief:-

13.

“7/ is therefore, in view of aforementioned 
submission, most humbly prayed that on acceptance 
of this writ petition, this honourable Court may 
kindly directed the respondents to release the 
salaries of the petitioners from 1.12.2014 to up to 
date and further be directed to posting and granting 
others benefit of the petitioners which they have been 
reinstated in light of the judgments passed by this 
Hon’ble Court".

It is alleged in the petition that the petitioners 

were appointed as Sepoy Border Police and performed their 

duties with full devotion for the last twenty years, however, on 

27.11.2014, the respondents promoted 29 levy personnel to 

different ranks by superseding the petitioners and lastly on 

01.12.2014, the petitioners were forcibly retired from service. 

Against that, the petitioners filed Writ Petition No. 608- 

M/2014 before this Court, which was allowed vide order dated 

07.02.2018 by directing the respondents to reinstate the 

petitioners. The respondents challenged the said order before 

the Apex Court through Civil Petition No. 296-P of 2018, 

however, the same was dismissed vide order dated 

04.07.2018. Thereafter, the present petitioners were reinstated 

in service on 05.10.2018 and working with the respondents- 

department but did not release their salaries. The petitioners 

submitted an application to respondent No.4 for providing 

salaries and their posting but refused; hence, the instant 

petition.
9

Respondents No. 2 & 4 have furnished their 

comments and opposed the contents of petition by stating that 
the petitioners did not report for duty from 01.12.2014 to
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07.02.2018; hence, cannot claim any benefit. Further, the 

accounting system could not accept their salaries as three 

personnel have crossed superannuation and four personnel 

have crossed the required length of service for Sepoys i.e. 25 

years.

Writ Petition No. 1008-5172019
Petitioner, Saifullah, through the instant 

constitutional petition, has approached this Court for the 

following relief:-

%

14.

"It is, therefore, humbly prayed that on acceptance 
of this petition, cancellation order dated 23.04.2013 
as well as order dated 25.04.2018 and 21.08.2019 
may kindly be set aside and that of order dated 
22.04.2013 may graciously be restored and the 
petitioner may also be appointed as Sepoy with all 
consequential back benefits

It is alleged in the petition that the respondents 

have advertised the posts of Sepoy (BPS-05) in Malakand 

Levies (Federal) and the petitioner applied for the same and 

after qualifying written test/physical test, he was appointed 

vide order dated 22.04.2013, however, on the following day 

i.e. 23.04.2013, his appointment order was cancelled being not 

fulfilled the required height. Against that, the petitioner filed 

appeal before respondent No.l but the same was rejected on 

25.04.2018. Against the said order, the petitioner filed review 

petition, but the same was also dismissed on 21.08.2019; 

hence, the instant petition.
Learned counsels appearing on behalf of 

respondents have raised a preliminary objection to the 

maintainability of these petitions by arguing that all the 

petitioners are the employees of Provincial Levies Force, 

which was constituted for maintaining law & order situation in 

the erstwhile Provincially Administered Tribal Area 

{“PATA*’) and thus, for all practical purposes, they were 

performing police services and as such falls within the 

definition of civil servants. The matter in issue relates to 

enforcement of the terms & conditions of their service; hence.

f
S

i

>

15. »
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16.--NI. this Court has no jurisdiction in the matter being barred under 

Article 212 of the Constitution of Islamic Republic of 

Pakistan, 1973 {^*Constimion^\

While rebutting the arguments of the said 

preliminary objection, the learned counsels representing the 

petitioners have argued that the levy force was established 

through a separate instrument i.e. the Provincially 

Administered Tribal Areas Provincial Levies Force 

Regulation, 2014 (Khyber Pakhtunkhwa Regulation No.l of 

2014) and as such, they are not governed under any provision 

of the Civil Servants Act, 1973; hence, these constitutional 

petitions are maintainable.

Heard.

Article 247 of the Constitution envisages the

mechanism for extension and making of laws for the erstwhile

FATA/PATA, which reads as under;-
"241. (1) Subject to the Constitution, the 
executive authority of the Federation shall extend to 
the Federally Administered Tribal Areas, and the 
executive authority of a Province shall extend to the 
Provincially Administered Tribal Areas therein.
(2) The President may, from time to time, give 
such directions to the Governor of a Province 
relating to the whole or any part of a Tribal Area 
within the Province as he may deem necessary, and 
the Governor shall, in the exercise of his Junctions 
under this Article, comply with such directions.
(3) No Act of [Majlis-e-Shoora (Parliament)] 
shall apply to any Federally Administered Tribal 
Area or to any part thereof, unless the President so 
directs. and no Act of [Majlis-e-Shoora 
(Parliament)] or a Provincial Assembly shall apply 
to a Provincially Administered Tribal Area, or to 
any part thereof, unless the Governor of the 
Province in which the Tribal Area is situate, with the 
approval of the President, so directs; and in giving 
such a direction with respect to any law, the 
President or, as the case may be, the Governor, may 
direct that the law shall, in its application to a Tribal 
Area, or to a specified part thereof, have effect 
subject to such exceptions and modifications as may 
be specified in the direction.
(4) Notwithstanding anything contained in the 
Constitution, the President may. with respect to any 
matter within the legislative competence of [Majlis- 
e-Shoora (Parliament)], and the Governor of a 
Province, with the prior approval of the President, 
may, with respect to any matter within the legislative 
competence of the Provincial Assembly make

A%
r- ■

16.

17.

18.
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, - regulations for the peace and good government of a 

Provincially Administered Tribal Area or any part 
thereof situated in the Province.

Notwithstanding anything contained in the 
Constitution, the President may, with respect to any 
matter, make regulations for the peace and good 
governance of a Federally Administered Tribal Area 
or any part thereof

The President may, at any time, by Order, 
direct that the whole or any part of a Tribal Area 
shall cease to be Tribal Area, and such Order may 
contain such incidental and consequential provisions 
as appear to the President to be necessary and 
proper:

3- (5)5,

(6)

Provided that before making any Order 
under this clause, the President shall ascertain, in 
such manner as he considers appropriate, the views 
of the people of the Tribal Area concerned, as 
represented in tribal jirga.

Neither the Supreme Court nor a High Court 
shall exercise any jurisdiction under the Constitution 
in relation to a Tribal Area, unless [Majlis-e-Shoora 
(Parliament)] by law otherwise provides:

Provided that nothing in this clause shall 
affect the jurisdiction which the Supreme Court or a 
High Court exercised in relation to a Tribal Area 
immediately before the commencing day”.

(7)

The Provincial Levies Force Force”) was 

granted statutory cover through Khyber Pakhtunkhwa 

Regulation No.l of 2014 (]'Regulation”). Paragraph No.3 of 

the Regulation envisages for constitution and establishment of 

the Force and its functions. For ease reference paragraph Nos. 

3 and 4 of the Regulation are reproduced as under:-

“i. Power to constitute and maintain by the Force
and its functions.— (J) Government may constitute
and maintain a Force for performing the following
Junctions, namely:
(a) ensuring security of roads in PATA;
(b) ensuring security and manning of piquet;
(c) guarding Government institutions and 

installations;
(d) ensuring security of jails and arrested 

criminals;
(e) generally maintaining law and order 

providing mobile escort to VIPs;
(J) anti-smuggling activities especially timber 

smuggling;
(g) destruction of illicit crops;
(h) serving of summons or procedures;
(1) raid and ambush; and
(j) such other Junctions as Government may, by 

notification in the official Gazette, require the 
Force to perform.

19.
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(2) In discharge of their functions, officers and 
staffiof the Force shall be guided in accordance with 
this Regulation and the rules.

The head of the Force shall be Commandant 
in his respective Jurisdiction.
(4) Secretary to Government, Home and Tribal 
Affairs Department shall be the competent authority 
of the Force.

(3)

The Force shall consist of such ranks and 
number of officers and members and shall be 
constituted in such manner as may be prescribed by

(5)

rules.
The officers and members of the Force shall 

receive such pay, pension, allowances and other 
remunerations and shall enjoy such leave and other 
privileges as may be prescribed by rules.

The officers and members of the Force shall 
wear such uniform as may be prescribed by rules or 
instructions.

(6)

(7)

The administration of the Force shall vest in 
the Commandant in his jurisdiction who shall 
administer it in accordance with the provisions of 
this Regulation, rules and instructions.

The Commandant shall exercise his powers 
and perform his functions under the general 
supervision and directions of Government.

(S)

(9)

Powers and duties of officers and members
of the Force.—An officer or member of the Force
shall-
(a) take effective measures for ensuring security of 

assigned jurisdiction and for safeguarding 
against acts of unlawful interference;

(b) prevent unauthorized persons and vehicles from 
access to the territorial jurisdiction;

(c) take effective measures for preventing sabotage, 
placement of car bombs, letter bombs, 
dangerous article and carriage of arms and 
ammunition into the restricted area;

(d) use such arms and ammunition and equipment 
as may be authorized by the Commandant or an 
officer authorized by him;

(e) search and arrest without warrant any person 
who he suspects of endangering or attempting 
to endanger or having endangered the safety of 
an installation and may use such force as may 
be necessary in the discharge of his aforesaid 
duties; and

(f) perform such other legal functions as the 
competent authority may require him to 
perform ".

4.

1
The close perusal of the Regulation would clearly 

shows that the Force is receiving its salary from the Provincial 

Exchequer and performs the policing service in the erstwhile 

PATA.

20.
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Having said this, we would now refer to the 

crucial issue as to whether the employees of the Force can be 

termed as a civil servants and as such they cannot maintain a 

constitutional petition before this Court for enforcement of the 

terms & conditions of their service.

The connotation ‘civil servant’ is defined and 

explained in respect to the Province of Khyber Pakhtunkhwa, 

in the Civil Servants Act, 1973 (“Act, 1973”). For ease 

reference, we would refer to Section 2 (b) of Act, 1973, which 

reads as under:-

21.

22.

•s.

.1

"2. Definitions.—(JJ In this act, unless the context 
otherwise requires the following expressions shall 
have the meanings hereby respectively assigned to 
them, that is to say--

(a)
(b) "civil servant" means a person who is a 

member of a civil service of the Province, or 
who holds a civil post in connection with the 
affairs of the Province, but does not include—

(i) a person who is on deputation to the Province 
from the Federation or any other Province or 
other authority;

(ii) a person who is employed on contract, or on 
work charged basis, or who is paid from 
contingencies; or

(Hi) a person who is a "worker" or "workman" as 
defined in the Factories Act, 1934 (Act XXV of 
1934), or the Workman's Compensation Act, 
1923 (Act Vmof1923)".

The perusal of the definition would show that a 

member of a civil service of the Province or who holds a civil 

post in connection with the affairs of the Province is civil 

servants. All Pakistan Services are explained in Article 260 of 

the Constitution, which reads as under:-

"260. (1)...................................................................

23.

f

"service of Pakistan" means any service, post or 
office in connection with the affairs of the 
Federation or of a Province, and includes an All- 
Pakistan Service, service in the Armed Forces and 
any other service declared to be a service of 
Pakistan by or under Act of [Majlis-e-Shoora 
(Parliament)] or of a Provincial Assembly, but does 
not include service as Speaker, Deputy Speaker, 
Chairman, Deputy Chairman, Prime Minister, 
Federal Minister. Minister of State, Chief Minister,

n
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f Provincial Minister, [Altorney-General], [Advocate- 
General].] Parliament Secretary] or [Chairman or 
member of a Law Commission. Chairman or 
member of the Council of Islamic Ideology, Special 
Assistant to the Prime Minister. Adviser to the Prime 
Minister, Special Assistant to a Chief Minister, 
Adviser to a Chief Minister] or member of a House 
or a Provincial Assembly:

C

Whereas Article 240 of the Constitution envisages that:-

"240. Subject to the Constitution, the appointments 
to and the conditions of service of persons in the 
service of Pakistan shall be determined -

(a)
(b) in the case of the services of a Province and 
posts in connection with the affairs of a Province, by 
or under Act of the Provincial Assembly.

Explanation.- In this Article. "All-Pakistan Service" 
means a service common to the Federation and the 
Provinces, which waj in existence immediately 
before the commencing day or which may be created 
by Act of [Majlis-e-Shoora (Parliament)]

The Phrase “performing in connection with the 

affairs of Federation or for present matter Province” was 

elaborately explained in the case of Salahuddin and 2 others 

vs. Frontier Suear Mills <& Distillery Ltd,, Tokht Bhai and 10

24.

others (PLD 1975 Supreme Court 244). In the said judgment, 

the Apex Court has held;

"Now, what is meant by the phrase "performing 
functions in connection with the affairs of the 
Federation or a Province". It is clear that the 
reference is to governmental or State functions, 
involving, in one from or another, an element of 
exercise of public power. The functions may be the 
traditional police frnctions of the State, involving the 
maintenance of law and order and other regulatory 
activities: or they may comprise functions pertaining 
to economic development, social welfare, education, 
public utility service and other State enterprises of 

industrial or commercial nature. Ordinarily, 
these functions would be performed by persons or 
agencies directly appointed, controlled and financed 
by the State, i.e., by the Federal Government or a 
Provincial Government".

an

0

Admittedly, as evident from the bare reading of 

paragraph-3 & 4 of the Regulation, the present petitioners 

performing policing service in the erstwhile tribal area.

25.
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however, their terms and conditions are being regulating 

through Regulation No.l of 2014 and after the omission of 

Article 247 from the Constitution; through a provincial statute 

i.e. the Khyber Continuation of Laws in the Erstwhile 

Provincially Administered Tribal Areas Act, 2018 (Khyber 

Pakhtunkhwa Act No. Ill of 2019), the operation of 

Regulation No.l of 2014 was continued. Thus, the essential 

criteria for being a civil servant is that the person holding the 

post must perform his functions in connection with the affairs 

of Federation/Province and the terms and conditions of his 

service should be determined by or under the Act of 

Parliament/Provincial Assembly. The Apex Court in the case 

of Federation of Pakistan throueh Secretary, Ministry of

Interior (Interior Division). Islamabad and 2 others vs. RO-
177 Ex'DSR Muhammad Nazir (1998 SCMR 1081), while 

dealing with the case of an employee of Pakistan Rangers has 

observed that:
"7....Perusal of these rules clearly shows that they 
are all embracing, and therefore, under the 
amendment of section 1 of the Pakistan Rangers 
Ordinance, these rules would prevail over the Rules 
of 1973. The Pakistan Rangers Ordinance was 
promulgated to constitute a force called the Pakistan 
Rangers for the protection of and maintenance of 
order in the border areas. Since with regard to the 
status of the members of the force the Pakistan 
Rangers Ordinance is silent, therefore, it can be 
safely said that the employees of the Pakistan 
Rangers will be deemed to be civil servants as they 
are performing duties in connection with affairs of 
the Federation and hence under the Service 
Tribunals Act, 1973, an appeal by a member of the 
Pakistan Rangers regarding a matter relating to 
terms and conditions of his service is competent 
before the Federal Service Tribunal... ”.

Similarly, in the case of Commandant Frontier 

Constabulary. Khyber Pakhtunkhwa. Peshawar and others
26.n

Gul Raaib Khan and others (2018 SCMR 903), thevs.
Hon’ble Apex Court has elaborately examined service 

structure of the employees of Frontier Constabulary, which is 

established under Frontier Constabulary Act (Act-XlII) of

U
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1915. Relevant paragraphs of the said judgment are 

reproduced as under:-
ViV w/*.

"6. Three broad tests for establishing the status 
and character of a civil servant emerge from the 
Constitutional mandate of the afore-going Articles. 
Firstly, under Article 240(a) of the Constitution, 
appointments to and the terms and conditions of 
service of the persons in the "service of Pakistan" 
are be determined by or under Act of Parliament. 
Secondly, by virtue ofArticle 260 of the Constitution, 

‘service of Pakistan' means any service, post or 
office in connection with the affairs of the 
Federation. Thirdly, under Article 212(1) (a) of the 
Constitution, the exclusive jurisdiction to adjudicate 
disputes relating to the terms and conditions of 
persons, who are in the service of Pakistan vests in 
an Administrative Tribunal, namely, the Federal 
Service Tribunal. These tests are mentioned in the 
Muhammad Mubeen-us-Salam case ibid (at pp. 686- 
689 of the law report). The dejinition of the term 
‘civil servant’ in the Act adopts the Constitutional 
criteria given in Article 260 noted above to reiterate 
that a person who, inter alia, holds a civil post "in 
connection with the affairs of the Federation" 
including any such post connected with defence, to 
be a civil servant. The larger Bench has in this 
respect taken the logical step to incorporate the 
requirements under Article 240 (a) and 260 of the 
Constitution as the definitional criteria of the term 
"civil servant" (at p. 682 of the law report).

Having noticed the qualifying criteria of a 
civil servant under the law, it is appropriate now to 
examine the factual matrix of the present 
controversy. The FC was established by the NWFP 
Constabulary Act, (Act-XlII) of 1915 
("Constabulary Act"). Section 3 of the Constabulary 
Act empowers the Federal Government to maintain 
the FC as a force "for the better protection and 
administration of the external frontiers of Pakistan 
within the limits of or adjoining North-West Frontier 
or any part thereof. Section 3-A of the 
Constabulary Act authorises the Federal 
Government to employ the FC outside the limits of 
or adjoining the North-West Frontier Province in 
other parts of Pakistan for the better protection and 
administration of those parts. Section 5(1) of the Act 
ibid vests the Federal Government with power to 
appoint the Commandant and other persons 
including the District Constabulary Ojjicers or 
Assistant Constabulary Officers of the force in one 
or more districts. Section 6 delegates to the 
Commandant and District Constabulary Officer the 
power to appoint subordinate officers in the manner 
prescribed by Rules made under the Act. The 
Federal Government exercised its power conferred 
by Section 21 of the Constabulary Act, to frame the 
NWFP Constabulary Rules, 1958 ("Constabulary 
Rules"), in order to provide the terms and conditions 
of service of the officers and men in the FC.

7.
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It will be observed that the matter of terms 

and conditions of service of the respondent- 
employees of the FC. are in the first place regulated 
by the Constabulary Act and elaborated pursuant 
thereto by the FC Rules. The provisions made by the 
Constabulary Rules are in furtherance of and in 
exercise of the power conferred by the Constabulary 
Act. Therefore, the terms and conditions of service of 
the employees of the FC are prescribed in the Act 
and the Rules. The test laid down in Article 240(a) of 
the Constitution requires that the appointment to and 
the terms and conditions of service of posts in 
connection with the affairs of the Federation and of 
a service of Pakistan shall be determined “by or 
under an Act of Parliament. The expression “by or 
under" in Article 240(a) of the Constitution 
authorizes the terms and conditions of service of a 
civil servant to be provided both by statute or by 
statutory rules. The provision made in the 
Constabulary Act and the Constabulary Rules, 
therefore, satisfy the Article 240(a) test. The 
judgment in the Muhammad Mubeen-us-Salam case 
ibid endorses this point of view:-

“86.... The terms and conditions of 
service of those employees, however, 
are required to be specified under 
Article 240 of the Constitution by or 
under Act of the Parliament. Thus, the 
conclusion would be that only those 
persons, who are in the service of 
Pakistan, as discussed hereinabove, and 
if their terms and conditions are 
governed either by a statute or statutory 
rules, in terms of Article 240 of the 
Constitution, can seek remedy before the 
Service Tribunals.."

8.t '

Similarly, this Court in the case of Gul Munir V5, 

The Government of Pakistan throueh Secretary, Ministry of

27.

States and Frontier Reeions fSAFRON), Islamabad and

others (2019 PLC (C.S) 645), on the basis of law laid down 

by the Apex Court in Commandant. Frontier Constabulary 

Khvber Pakhtunkhwa. Peshawar*s case (2028 SCMR 903),

while dealing with the case of Federal Levies Force, which 

established through Federal Levies Force Regulation,

structure of service for its

was

2012 having the same 

employees/force as provided in Regulation No. 1 of 2014 has 

held that employees of the Federal Levies Force whose terms

and conditions of service are governed under Federal Levies 

Force Regulation, 2012 are civil servants. Keeping in view the
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above, the Force established under Regulation No. 1 of 2014 

qualifies the criteria of being civil servant in view of its 

composition, functions and duties as per law laid down by the 

Apex Court in the cases of Federation of Pakistan throueh 

Secretary, Ministry of Interior (Interior Division), Islamabad

VI,-" S/

3

and 2 others vs. R0^177 Ex-DSR Muhammad Nazir (1998

SCMR 1081) and Commandant, Frontier Constabulary,

Khvber Pakhtunkhwa, Peshawar and others vs. Cut Raaib

Khan and others (2018 SCMR 903), thus, the preliminary 

objection raised by the learned counsels for the respondents is 

is sustained and accordingly, the present petitions in view of 

clear bar contained in Article 212 of the Constitution are not 

maintainable. The present petitioners may agitate their 

grievances before the Provincial Services Tribunal. However, 

prior to this judgment, the status of present petitioners being a 

civil servant was not determined and in the similar cases, the 

Apex Court in Gul Raaib Khan *s case (2018 SCMR 903) has 

held that:

‘‘11. It follows from the dicta laid down above that
the protection of the border areas is a sovereign 
Junction belonging to and performed by the 
Federation. The same duty is performed equally I the 
present case by the FC not only on the frontiers of 
KPK Province but also by maintaining order in 
other parts of Pakistan. For discharging such 
functions, the services rendered by the FC have 
direct nexus with the affairs of the Federation. 
Therefore, the reasons given in the Muhammad 
Nazir case (supra) fully apply here as well and we 
hold that the employees of FC are civil servants. 
Insofar as the question of competent remedy in 
respect of service disputes of FC men is concerned, 
we hold that in a matter relating to the terms and 
conditions of service of the respondent-employees of 
the FC, an appeal before the Federal Service 
Tribunal is available to them as the exclusive remedy 
under the law. Accordingly, this remedy may be' 
availed by them within the statutory period of 
limitation commencing from the date of issuance of 
certified copy of this judgment. All these appeals 
filed by the appellant-Commandani, FC are 
according allowed in above terms”.
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Present Address:
Bani Malik. Jeddah, 21499. Jeddah. Saudi .
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Wari. District Upper Dir. Pak-ston
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BEFORE HON*BLE SERVICE TRIBUNAL PESHAWAR

WMCALAl NAJAA

of.Case No.

CASE TITLE

fi(2y)/'fu Ijci I-

V •

VERSUS

“ __________________ ______________________________ . do hereby appoint
SYED ABDUL HAO Advocate. Supreme Court of Pakistan in the above 
mentioned case, to do all or any of the following acts, deeds and things.

To appear, act and plead for me/us in the above mentioned case in this 

Court/Tribunal in which the same may be tried or heard and any other 

proceedings arising out of or connected therewith.

I,

1.

To sign, verify and file or withdraw all proceedings, petitions, appeals, 
affidavits and applications for compromise or withdrawal or for 

submission to arbitration of the said case, or any other documents, as 

may be deemed necessary or advisable by them for the conduct 
prosecution or defence of the said case at all its stages.

To receive payment of and issue receipts for, all money that may be or 

become due and payable to us during the course of proceedings.

To do any act necessary or ancillary to the above acts, deed and things.

To appoint any other counsel to do any/all of the acts, deeds and things.

I/We shall appear in the court/tribunal on every date of hearing for 

assistance and if due to my/our non-appearance, any adverse 

judgment/order/decree is passed, they will not be held responsible.

2.

3*

4-

5-

6.

In witness whereof I/We have signed this Wakalatnama hereunder, the
me/us and fully understood bycontents of which have been read/e?cplained to 

me/us this, ..

Signatme of Executant
CIN/f f ,

/5^03r0 3
Attested & Accepted by:

SYED ABDUL HAO 
Advocate, Supreme Co
Cell No. 0311-0950959

•t bfPakist^
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