Form- A

B2 - FORM-OF ORDER SHEET,
Court of
Implementation Petition No. 207/2023
S.No. | Date of order Order or~other5'r<;c:z—('-:(—:1ir\-g§‘\-/\—/itfi sig'r'mt:ﬁré'ofjddg;?_r L
proceedings : ' ' '
1 2 T 3
1 31.03.2023 The execution petition of Mr. Sadiq Shah

submitted today by Mr. Noor Muhammad Khattak
Advocate. It is fixed for implementation report before

Single Bench at Peshawar on . Original

file be requisitioned. AAG has noted the next date. The
respondents  be issued  notices to  submit

compliance/implementation report on the date fixed.

By tthder of Chairman
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: BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL |

PESHAWAR

Execution Petition No.,
Appeal No. 778/2022

M. Sadiq Shah, Ex-Driver (BPS-06),

Ex- FATA Tribunal, Home & Tribal Affarrs'Department Peshawar.
. ARnankanzuns A PETITIONER .

VERSUS

1- The Chief Secretary, Govt. of Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar. . -
- 2- The Secretary Home & Tribal Affalrs Department Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar.
3- The’ Secretary Establishment  Department, Khyber
:Pakhtunkhwa Civil Secretarlat Peshawar.” ’
C euees o RESPONDENTS

EXECUTION PETITION..UNDER SECTION 7‘2)(d) OF
THE KP SERVICE TRIBUNAL ACT 1974, RULE 27 OF

THE KP_ SERVICE TRIBUNAL RULES 1974 READ
WITH SECTIONS 36 AND 51 OF THE CIVIL
- PROCEDURE CODE AND ALL ENABLING LAWS ON
THE SUBJECT FOR THE IMPLEMENTATION OF THE
JUDGMENT DATED 03 03.2023 IN LETI'ER AND
SPIRIT | : '

" RISHEWETH:

1- That the petitioner filed service appeal bearing No.
' 778/2022 before this august Service Tribunal against the
major punishment of removal from service, order dated
17.01.2022. :

-2-. That the appeal of the petitioner was finally heard and
decided 03.03.2023 and as such the ibid appeal was
allowed in favour of the petrtloner with the following rellef
by thlS august Service Trlbunal

‘ "We hold that the appellants have not been treated ,
‘in accordance with law and thus the impugned

orders.are not sustainable. On acceptance of all

these appeals we set aside the impugned. orders
and direct relnstatement of all the appellant.s with .
back benefits. :

Copy of the Consolldated Judgment dated 03.03. 2023 is
-attached as anNeXUr..seesisersisisesssssnnanannananss R A
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3= ,That after obtaining copy of the judgment dated' .
103.03.2023 the same was submitted with the respondents

for lmplementatlon to the Department but the respondent

_ department is not wulllng to obey the ]udgment dated
03.03. 2023 in letter and spmt .

- 4~ That petlttoner havmg no other remedy but to flle this .‘
o _1mplementat|on petition. . . '

A It is therefore most humbly prayed " that on

- acceptance .- of the instant execution _petition. the

- respondents may ‘kindly be directed to implement the
~ Judgment dated ~03.03.2023 passed in appeal No.

‘august Tribunal deems fit that may also be awarded in
favor of the petltloner

| | U&u@ S
PETITIONER ‘
. SADIQ SHAH

' THROUGH'

NOOR MO%AMMAD KHA'ITAK -
ADVOCATE SUPREME COURT

& U‘/’ T
* KAMRAN KHAN
"~ ADVOCATE HIGH COURT. .

- AFFIDAVIT : ~ ‘
I Mr. Sdiq Shah, Ex-Driver (BPS-06), Ex- FATA' Tnbunal
Home & Tribal Affairs Department, Peshawar, do hereby solemnly affirm - ;

"that the contents of this Execution Petition are true and correct to the best of-
my knowledge and belief and nothing has been concealed from this Honorable:

Court.
: ~tsk_,C_})C9_0
 DEPONENT

- 778/2022 in letter: and spirit. Any other remedy which this -
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Nervicy s 2007 thided R( el Ahan-\'\ Uxe Lhw' Secreiary. Government. of K
Pk ioea; Creil Sur..u it Peshenvar and oihers”, decided an A3 013.2023 by Division Sench :.ampgmng
Nelim Arstiad Khani, Chairmen, aid Ms. Roziug Rehtmm. Membher, Judic rul Mrylm Pulhhrnklmﬁf Sww,ce

" Tribumad, P jflu vur, P2

RHYBF R PA!\Il'l UNKHWA SLRVICE TRHBUNAL,
PESH AWAR

BEFORE: I\ALIM ARSHAD KHAN CHAIRMAN

- ROZINA REHMAN MEMBER (Judlcnal)
, Service Appeal No. 77'4/2032
D'm of presentation ot Appeal e vieeeaes 11.05.2022
Date of Hearing...... e T T 03.03.2023
Date nf I.)LC]SXO["I ..... OO 03.03. 2023

Mr. Reedad KharigEx. Chowkidar (BPS-OS), Ex-FATA Tribunal,

HOIUL & "Fribal Affairs Depattmenl Peshawax

v .Appelfani

Versus

1. The (lud benret‘lry, Govemmpnt of I\hybel Pakhtunkhwa Cm]

Secretariat, Peshawar.

“The Sccretary Home & 'lnbal Aff_airs Depaﬂfnent, Khyber
Pakhtunkhwa, Peshawal '
The Secretary Fstabhshment Department, I\hyber Pdkhtunkllwa

Peshawar. o .
i ............../.,......................................‘...........(Respondenis)

r

Servue Appeal Na. 775/2022

Ddu, of prcsentatmn of Apppai.;...i ........ .11.05.2022

. Date of Hearing. ... ccoesvivernnn. G 030 (3.2023 _
Dawe ot Dcc—ision ..... beveesenaiasian e 03.03.2623 -

o

Mr. Samiullah, ExKPO (BPS-16), Ex-FATA Tribunal, Home &

Tribal Afl fam Dep<11'lm'=nt Peshawar

T s feeeeasierensnrasarieaesesreensasasnsnnnsnnenssAdppellant

o

[

B Versus

. The Chw hcnretary Govemment Of Khyber Pakhtunkhwa ClVll

\s,crelalmt Peshawar, - 72

The Sceretary Home ™ & ‘-Tribal 'Affairs Depa.rtment,, Khyber .

Pakhtupkhwa; Peshawar.-

The Secretary lustflbhshment Department Khybm Pakhtunkhwq :
Peshawal - , _ _
ererereienr e A.;................,..........................(Respomlents)
‘ ' : AWT i*STi"B
~ i & ul\hin-l(h“ov
. i . . RN ; ee Trilvanar
N _ - ' : o o Ereps sy -




Sreice dppaal Mo 27472020 itled  “"Reedad Khanevs-The  Chicf Scereray,  Ginersinent “af Khviwr
Pabhtunktng g, Civld Seererarial, Peshowar aind offers”, decided cn 03.03.2023 by Division Bericincamprising
“ Kafim drsiund K, Cherrmin, und Mc Ru:n;u R( fmun Memlu,r Judie iul, .\huber Puakiuwnkinrg \erwc..
o Fribend st RN : o T

. S’erww Appea[ ‘Na. 776/2072 - 3
Date of pnesentahon of Appeal ......... SN ¢ 05 2022
Date of Hearing...... ....... ......03.03.2023
DJtL of Decxsion..'.... ............ .‘;,..03.03 2023

‘..Mr. Kafil Allmd(] ‘Ex-Assistant (BPS-16), Lx-PA]‘A ]rlbunal Home :
& Tnbal Affairs D(.p'mmcnt Peshawar. '

cerereverssbaneenens .Appellrmt ) e
A ‘ : - ' th . -
Versus R .

‘1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil -

. Secretariat, Peshawar. R L
2. The . Secretary lHome ' & Tnbal Affairs l'.).ep'artm,ent,‘ K~hybe-r
Pakhtunkhwa, Peshawar.’ A

. The Secretary ‘]«,stqbllshment Demrtment, Khyber Pakhtunkhwa,
Peshawar. .

(Res‘pondents) - @ ‘

R V*

Se1 vice Appeal No. 777/2022

- Date of preseutatlon of Appeal .....11.05.2022

Date of Hearing......... e ..03.03.2023 -
Date of DeciSion.....ooveeiiceeiiineeisan, 03.03. 7073

- Mr. Tkram Ujlah, E\-Nalb Qasid(BPS- 03), Ex-FATA Tnbunal Home
& Tnbal Aff.m S l)epat tment, Peshawar

redseedserrens s raensns .Appellant
: Versug‘ )
.. The Chief begreiary, Govemment Of Khyber Pakhtunl\hwa Civil
~ Secretariat, Peshawar.
2. Tihe Secretary Home & Tribal Affairs Department, " Khyber
- Pakhtunkhwa, Peshawar. ,
3. The. Secretary Fstablishment - Department, Khybel Pakhtunkhwa :
Pcshawm ' o . :
L Messensnastensarena ' ..................................................(Respondeuts)
| ,‘,‘ i - . . . . -
Service Appeal No. 778/2022
Date of pu,sentatxon of Appcal.....;..'. ...... 11.05.2022°
Date of Hcdrmg..... ............ ereenenen.....03.03.2023
S, _ Date of Decision. v oveeeriee i ion..2.03.03.2023 n
(4 SR i .- {kEE:."’
S Wy -:-4' o l,hl;ai’\lun«‘_
. S e Wi aand
o " é‘b:'m“wr
' 7
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Neavice  Appaid No 7 2303 Guied Reu[m/ }\hun - 7Iie C!m._/ Secs L’l..ll‘j L.m..mmcm of Khyber . NN
Pakhnpikin e i, Pestcncar und others”, decided on 03.03.2023 by Division Bench comprising ’ .
KNetling dirshd &lan, & Svirian, and s, Rn.ma Rchnkm -Aember. Judiciol, nybcr FPakhunkinea Service
“Trbunal. Posha or. . .

M r. Sadig Shah, Ex- DI‘IVCI‘ (BPS 06), Ex FATA ”lubunal Homr. &
T nbal Af frlil 3 Dcpa}tment Peshawar.

.................... Appe[ltmt N

Velsua

R l. . ' - /b' .« . . . - ) c *

The Chief Secrctary, Govemment Of Khvber P 1kh1unkh.va le .
Swuemmr Peshawar. -

2. The ~Secrcfary . Home & T nbal A’ffairs“ Depa-rtment;, Khyber _
Pakhtunkhwa, Peshawar. - .
The Secretary l;stabllshment Depdrtmmt Khyber Pakhlunl\hwaA

VS

‘Peshawn

ta

........ ,..;........‘....'................,......,..,...._...,:_..._“,,;,v..r.‘(Resp(,mdents), .

- e

Service Appeal No. 779/2022

Date of presentation of Appeal..'. Sl 11.05.2022 -
Date of Hearing. . ..o.oeeeorueveeeenen ...03.03.2023
T).ne of I)u,mon .............. ........... 03.03. 2023
Mr. M uhamm.\d Adnan, Ex-Assnstdnt (BPS 16), Ex—FAlA Tubunal o '
-+Home & Tribal /\tfaus Department Peshawar. o
berseta ' ...,..7.................._...............,...q..,..AppeII(mt-.
v Versus

1. The Ch]ef ‘awretary, Govemment Of Khybcu Pal\htunkhwa, CIVI]'
_Secxetanat Peshawar, -

2. The Secretary Home & Tubal Affairs Department | Khyber‘
- Pakhtunkhwa, Peshawar. -

The Secretary E stablishment Department l\hyber Pakhtunkhwa'
-'PeSh’IWdI

reemeneaenann ...... ..,..........(Respondents)

R
.

Service. Appeal No. 780/2022

- Date of presentation of Appeal............... 11.05.2022
Datc of Hearing. ...l eeinnnnns ......03.03.2023
: Dau, of Duusnon.........;,...- S e 03.03.2023

" Mr. Asad Iqbal, Ex-Junior Clerk (BPS- 11), Bx- FATA Tribunal, Home * .. "
& Tnbal Affairs Dz,partment Peshawar T

e ereernan evreerteeenens ...;.Q....,.....'....,.,_.._.;...App_cellttnt :

‘Versus -

I ,The Chlcf Sccrehry, Govemment Of Khyber Pakhtunkhwa C1V1l . A_ '-bff“fis?;

Secretariat, eshcm ar.

by : N4
. Y/ lhnu.,,d““
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h Serce et \}; T2 mbd “Reedd- Khn-vs-The Chief Necrerary, Gpverament (of M!)ber
Pakhzkl o, Civit Seceosar, Peshawar and othges™, decided on 03.03.2023 by Division I)ench comprising
- Kufu drslend Khaa, (’Imlmnm und Mc l J'ld R:.hmun Muirtb«.r Jmhcm! I\h)fu lmhnm-’\hna Service
‘lrhmnr! 7 munm - 4 T
2. The 'Secreizlrv Home & Tl‘ibal Affairs De-pa'rt‘lneht,': Kl;lyb;f:r
. Pakhtunkhwa, Peshawar.
3. The becnumy iustabhshment Departmcut Khyber Pakhtunkhwa
Peshawar. . ‘
v arree e eree e rnanens cesreuressavasasaserittinesereeiasanrres ..(Respondenm)
Service A ppcal No. 781/ ”022
Date of pr esentation of Appeal..... ll 052022
- . Date of Hearing. ... ..oovnennen e 1.03.03 "073 :
Date of Detision............... e DU 03 03 7023 ‘
M:. lulmmmad ‘Shoaib, Ex«KPO(BPS 16) Px ¥ ATA Tubunal,ﬁ'
- Home & Tribal Alfairs Department, Pebhawar j
B SO FEROR SO L SO ....Appeil(mt
Vers‘u‘s
b 111e Chle,f Seeretary, Govemment Of I\hyber Pakhiumhwa Civil ",
 Secretariat, Peshawar.
2. The Sccretary Home & l"nbal Affairs Departmént Khyber
Pakhtunkhwa, Péshawar,
. The Seccretary Lstablnshment Department Khybel Pal\htunkhwa
Pcbhawqr ‘ o
..... . .I‘......g.............'....‘_.....-.';...~..‘.........‘..-_...‘....'.....(_Respondehts)‘
Ser vice Appeal No. 782/2022
“Date of plesent'mon of Appeal ..... e, 1. 05 2022
Date of Hearing.......0...... ST S 03.03.2023
Date of I)em‘;mn....-._ ...... ;.,,..;~..'.’...~.,_ ........ 03.03.2023
Mr-. Adnan Khan, E‘(—K.PO (BPS 16), Ex-FATA Tl 1bund] Home &
: Tnba] Affairs Department, Peshawar
T PO ..Appellam‘
Vei’sus
'l.‘The (,hlct Sccutary, Govemment Of Khyber Pakhtunkhwa C1v1l'
- Semetaual Peshawar. .
2. The ‘Secretary. Home & Tribal - Affairs Departm'erit, Khyber
: Pakhtunl\h\,\.i Peshawar.
3. The- Seu-et‘lry Establlshment Department Khybel Pakhtunkhwa
_Peshawar. o - .
..... S .(Responden(s)
<, i-' . . ) ' .
Yo s
3
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LN T ©oNervese Ay w/ N, /7-l, 2 hllu/ Ru:daJ Klmu -vs- The C'hw/ Sccrery, Gaverment of Khyber
' “Pukhnai Crwf Secrenvins, Pasticovar ard othess . decided on (13.03.2023 by Division Berieh comprising

Katim Arstied Khizn, (Im e, csnd M. Ru_ma Rulupar, M..mbcr Jud'uur! Kiyber Pakhtinkinwa Service
Teibmnal, Desienrar,

———

Servue Appeal No. 78 ?/2(‘)22

Date of prcs:.n[atlon oprpea!..'.‘. :‘l... ........ L 05 ”02”'

’ Datc of Hcm1ng....A,L,...,.........7'.*,.,' ........ 03.03.2023"
© . Date of I)Lusron...; ..... PN 03 0.) 7073
- M. Muhammad Awais, Ex DI‘IVEL (BPS 06) bx-FATA ’lnbunal
: Home &, Tribal Affairs Depaﬂment Peshawar. .
feeinnerinrinsereans Aesereedeenereivsnncrarsesosanas ..........’.......-.......Appellam
Versus

1. The Chmf Sunct‘ny. (_;overnment Of l\hybe: PaKhtunl\hwa ClVll
, Sec1etanat Peshawar. 7
The ‘Secreiary Home & Tubai Afl’alrs Departmenl Khyber ‘
. Pakhtunkhwa, Peshawar. ' ‘
RS {llue Secretary lustabhshment Department Khyber Pakhtunkhwa,
~ Peshawar: , . : :
e freederastenetinssnans y......'..'.,.............»....'..........._...;,..';(Respondents) 5

B ST

—-——

. Service Appeal No: 784/202,.

Date of presentation of Appeal....".,.'; ........ 11052022
‘Datc of Heating............. v ......03.03.2023
‘Date of])LClSlon.;.;...'; ........ e 03 03.2023

Mr. Naslr Gul, Ex-Naib Qasnd(BPS 03) Lx FATA Tnbunal Home & .
1 ubal Affaiys Department, Peshawar S ‘ :
e e SRR cveraete et .Appellam' ‘

Versus : . ' . L

- The Chief %crctﬂry, Govemment Of Khyber Pakhtunkhwa le '
Secretariat, Peshawar. :

2. The bcu-etary Home' & Trlbal ‘~Aff'ai,rs' Departmént, Khybel” -
. Pakhmnkh\m Peshawan ‘ o
3. The’ Secne!,ny Eetabhshment Department Khybcl Pakhtunkhwa,
. PLSde’ll R ‘ S
. e e e (Respondents)
SerwceAppeaI No. 802/2()22 R > .
Date m‘ presentation of Appeal ...... ...11 05 2022 . - '
“Date of Hearing........iooev . ....03.03.2023
s Dqtc_ochcxsnon......;.;.,'.'..,-.....~............]03.03.-2023 :




Service Appeal A\{J/ /222, lfled “Reedad * Khon-vs-The  Chisf SLuelaq Goveranen: of Kinder”
& :Aumml,u,; it Secrotarion, Peshivvar and others”, dt'udc d on (13.03.2023 by Diwsion Bench cumprising

Kalun Arshad Elim, (lmumnn (uz/ Ms. Ro:u'a R(hman ‘Member, Jud:ctul Hl;bm Paxhtunkhvwa Service
luhnnn/f'\huunﬂ S

. M Mohsm Nawaz,’ Ex-Stenoglaghm (BPS- 16) Ex- FATA Tnbunal

| " Home & Tribal Aﬁ'ms Depariment, P(,shawax

]

RNV

R RN R Y Trevsssvens v--"o.-ooao-u--ccusocuozﬁti ------------ e oAppcl!‘lizt

Versus

. The Chici "su.rctaay Qovcmment Of Ixhybcx Pakhtunkhwa Cwnk :
" ‘Seecretariat, Peshawar. .

. The  Seeretary Home & ’lrlbal Affairs _Department,‘ Khybér
“Pakhtunkhwa, Peshawar.

The Secretary Fstabllshmtnt Department Khybel Pakhtunl\hwa, '

- Peshawar. . ‘ _
e caieeeeerees SR U weveesirerentesias e ety e aan s (Respondent&)
Serwce Appeul No 81 ]/?022
Data of ptcsentatlon ot Appeal...:....._...‘...”() 05. ”0”2
~ Datc of Hearing................. [SPPE '...03 .03.2023 .
Ddlt of Decision............. e et 03.03. 7073 -

Mr. Iahlr i\han, b/O Amala Khan R/o Guldala Chowk, PO Ndmak, -

Mandi Mohaliah Tariq Abad N02 Kakshal Peshawar, Asslslnal/
Moharir, Ex- FATA Tribunal Peshawar

rreereererennaaiatas evenae eerseenarabiresenne ...~.......'._,....'......AppellantA

-

Versus

. The .C hlcf Sccrttu), Govemment of Khvbe1 Pakhtunkhwa C1v1}

Secretariat, Peshawar, -

. The Secrctary Home & Tubal Affairs ' Departmem KhyberA

Pakhtunkbwa, Peshawat. -

. The Secretmy Lstabhshmént Department Khyber Pakhtunkhwa
. Peshawar. .

RASARAAY :".--».--..'-'1-.. ------- ..........’.....‘nou...l.-u‘n.._..........(Resp()”deﬁ13)

Ve

e |

Serwce Appeal No.812/2022 o

Date of presentation of Appeal, .. ........... 20.05.2022 |

“Date of Hearing......ooeeevienynennes S 03.03.2023
- Date of Decision..... '._,-,.'._ ..... e 03.03. 702.) )

Mr. Zldf"lt Ullah Khan S/O Nalmat Ullah Khan R/o presently Masyd :
" Ibrahim Bara Gate, PO GPO, Nodhlya Payan Peshawar Duven Ex-
,l*ATA Tribunal, PeshaWdr

B P R R AR RN 3 -Qvuuvnl.-.a.0..‘.3.!0'...:. yesessa ‘ll.. opol--tocoouA e[’anr
S o ATE ',aw*n P
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Sarviee w al Mo 7742022 ritled  “Recdad - M/(m vs-The  Chi ief Sucretary. Govegmment of. Khyfer
Paktimmkhn g, Covdd Secretavion. Peshawar and others”, decided on-03.03. 233 by Division Bench comurising
Keilinr Drstusd Nhas, Cheorman. and #s. Rozmg Rehwman, A{emﬁ 1y, Judicial,- Khyber I‘nichlmr“n.u .SLnnce
Tribumal, Peshewar. | . TN H

B Ver'sus

/

— 1. The Chu,f chret‘lry, (Jovemment Of I\hyber Pakhtunkhwa wal
4 " Secretaniat, Peshawar. . I

2.-The Secretary Home & Tribal‘ Affa,irs Departmeht,‘ .' Khyberj A
Pakhtunkhwa, Peshawar.
3. The Qccret.uv bstabllshment Department I\hyber Pakhtunkhwa
. Peshawar. S , o
R ...... reenesie (Responderats)
R o Service Appeal No.813/2022
: : ‘ de of mesbn[atlon of appeal.......... .....20.05. 2022
) Dates.of Hearing....c..c.o. i 03.03.2023
: ' " Date ofT)emslon.....:..' ......... e ......03.03.2023

E Faheun Shahzad S/O Hidayat Ullah R/O Kot}a Mohsm Khan
' ~Land1 Arbab Mohallah I\asaban Peshawar, - )
Ceveens bemeresmmaeeioransrnns ......... e .Appe,llunt'

‘Versus

~ I. The Chief Sucretary, Government’ Ot Khybe1 Pal\htunl\hwa Cm!
- Secretanat, Peshawar. :
The Secrctary Home & Tribal Affairs Depavtment Khyber '
Pakhtunkhwa, Peshawar.

The Secretary F;tabhshment Department, Khyber Pakhtunkhwa,
Pe%h’)wm

o2
H

il

Service Ap;;ea1 No.8142022

Date ot p;csentatnon of Appeai ............... 20.05. ”022.
Dale of Hedlmg,.,.._.........,,..............t...Oa 03.2023
Darc of Decision....... Terenns PR 03 03. 7073

Mr Muhammad Shoalb S/O Arsala Khan, R/o deshal Pul PO'
‘ ]\akshal Maohallah Tauq ‘Abad No 1 Peshawar, Naib Qasxd Ex FATA
~ Fubunal Pc\hawal

...... .Appellant
Versus

.'1-' The Chlef Stcretary, Govemment Of Khyber Pakhtunkhwa C1v1i‘

: Secretariat, Peshawar. :
. 2. The Secretary Home & Tribal Affalrs Depanmenta Khyber
o . Pakhtunkhwa, Pcshawar. CANTESTED '

ThiuRKlsw w
K TETRUL A
o A S LY T

P ek
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Servive Appd NoJRPH2Y tilled " Reddad  Khan-vs-The  Chief' Seerctary, Covermment ‘wf A[tyber :
Bekhkivna, ml secretrict, Peshawar and sthiers”, decided on 03.03.2023 by Diviston Bench coniprising
Kedlint destiad Rbun, Chairmen, urm‘ M. Ro:nm R‘.I!/)lun AMenber, Iudluu.“ Kiwber Pukhtubkinvg Service

Pribunad, Posivawar e

The. bu.rcmry ]L.slablashment Department Khyben Pakhtunkhwa,
Peqhawa. .

Scrvue A ppeal No.81 .3/202.. _

])df" of p]'(.seﬂtatlon of Appeal .....20.05.2022

_ Date of Hearing. .....o...vieeee e ..‘ ....... 03.03:.2023

Date of Decision. .......... ARORPIRRS e .03.03.2023

Mr. lkram illlall Q/O Rehmat Ah Junior Cle;k Fx-l A"IA Txlbunal,

Peshawm A ‘ :

Appellant
- Versus

s/

. The (,h:cl Sceretary, Govemmem Oof I&hyber Pﬂkhtunkhwa C1v11

Secretariat, i’esl"-awax :
The Sccrcmry Home & Tnbal Affairs De'partment, Khyberf,
Pakhtunkhwa, Puhawal ‘

. The Secret fary thabhshment Dcpartment Khybu Pakhtunkhwa'

: Peshawar
Service A ppeal No. 816/2022
Date of prescntanon of Appeal ..... e ...20.05. "027 ;
Date of Heaving.....oo........ r.....03.03.2023
Date of Deuswn....v'..;'........' ...... e, 03.03.2023

Mr. Khair Ul Bashar §/0 Sahlb Dm R/O PO Shah Qabool Awllya
House No. 2938, Mohallah Dabgari Bazar Sakhwat Hussam Peshawar, -
J unior Cler 1\, Ex-FATA Tribunal Peshawar. -

e aeaa e Appellant

Versus

‘ Fhe Chief Secretary; Govemment Oi Khybel Pakhtunkhwa ClVll,
Secrétariat, Peshawar, E
‘The Secretary Home & Trlba} Affa1r° Depal’tmem, khybex

Pakhtunkhwa, Peshawar, s
The Secretary Lstabhshment Department Khyber Pdkhtunkhwa L
Peshawal
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service iyl n/ 74:20.’.’ titked "Reeded  Khan-vs-The  Chic i .Scurml 0 Govermnent uj Ahyl)er .
Pakltunthwa, Civit Secretariod, Peshaivar and oihers”. decided on 43.03. 3023 by Division Bench comprising
Kt Arinind K, Chaivman, and Ms. Rozing Rehman, Member, Judiciai, Khyher Pukhtunkinva Service
Tribunal, Fi shaway.

. ..-‘. “

FROCARTRRE T a

LY SR,

berwco Appeal No 31 7/”022

Date ofpnscnlatlon of Appedl ............. 20.05.2022
+ Date of Hearing. .......... ..03.03.2023 °
‘Date of T)u,lsmn.............'.......L .......... ,.03.03_.2023

Mr. Naveed Ahmad S/O Sami Ul Haq R/O Khat Géte, House No. 131,
Mohallah  Muhammad Khan Sadozal, Peshawm Naib- Qasid, Ex-
"FATA, Tubunal Peshawar. ' -

L eesemesinsesetaienaneens Appellant -

Vérsus

1. ]he Chief Secretary, C‘ovemment Of Khyben Pak.htunkhwa Civil
Secretariat, eshawar.

‘ 2 The Secretary Home & Tubal Aff_airs 'Department,_ Khyber‘
Pakhtunkhwa, Peshawar.
3. The Seecrctary Fstablishment Department Khybet Pakhtunkhwa

Peqhawal L .

Serwce Appeal No. 81 8/2022

Datc of plesentatlon oprpeal......,. ..,.....20 05.2022 .

Date of Hearing...........0......... e ...:..03.03. ”023 '

E)mc of Du,mon.......;.‘....'. ........... e ..03.03 7023
.

| Mr. B‘ih.lr Ah S/0 Mefwmodd Khan R/O Guldara Chowk, PO Na.m.ak'
Mandi Mohallah Tariq Abad No.2, I\akshal Peshawar Chowkldar EA-
FATAT ubtmal Peshawal oo

..... Appellant .

e Vérsusﬂ

L 'The Ch:ct Qccretary, Govemment Oof Khyber Pakhtunkhwa Civil-

Secretariat, "eshawar. '
The - Secrctary Home & Tribal‘ _‘Affairs- Depal’tmcnt? Rhybex"
Pakhtunkhwa, Peshawar. ]

o 4 - 3. The %ccrctury Iastabhehment Dcpartment I\hyber Pakhtunkhwa,:“ |
S . PLshawaix ‘
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i) N 77442 f)? titted }wr.dud Kbau-vs-The  Chict” Szcrepuy. fiovermpent of M_;bur

o Secreturial. Peshawer aid others ™, decided on 03.03.2023 hy Divisieni Beach camprising
Ixm’tm Jl el Khent, Chejrymon, isd M\ Rozina Re humn ihml: r, Judicial, Khybee Pakiunkinwa SuI'HLL
Srified - Peshencar, .

. ’ : Present:_

Noor Muhammad Khattak

Advocate ... 0, re e ..For the appellants
‘ ) ' ~ in Service Appeal
No.774/2022,
775/2022, 776/2022, ;
77712022, 77812022, o
R : -, S - 17972022, 780/2022, -
O 781/2022, 782/2022, .
| ‘ A . 783/2022, 784/2022,
802/2022, ‘

\
“Imran Khnn . _
Advucal: ....... N e, s For the appellants
- ' " : in Service appeal
© No.811/2022,
812/2022, 81372022,
814/2022, 815/2022,
- 816/2022, 817/2022, -
81820227 -

\luha.nmad Riaz Khan Pamdak.hel . - : :
Abslslant Advouue General ..o v....For rcspondcnts o

- - . B -
- . . . .

‘ APPEALS UNDER SECTION 4 OF THE KHYBER.~
PAKHTUNKHWA SERVICE TRIBUNAL " ACT, 1974
AGAINST- THE IMPUGNED ORDERS DATED.

17.01.2022, WHEREBY MAJOR PENALTY OF
RLM‘)V/\I FROM SERVICE HAS BEEN IMPOSED ON
| THE, APPELLANT AND AGAINST_ TIHIE IMPUGNED |
‘ INACTION OF THE RESPONDENTS- BY NOT.
B DECIDING THE DEPARTMENTAL APPEAL OF THE
APPELLANT WlTHIN THE STA’l UARY PERIOD OF°
NINETY DAY€ - -
3 (‘ONSOLIDATED JUDGMENT
i | i ’ -
T - KAL]M AR SHL\I) KHAN CHAIRMAN Thlough this smgle '
‘|udgment alt the above appeals are going to be de‘c;ded as all are similar. .
L N nature and alnﬁbst with the ‘san.le contentions.
1 1 ¢ D . Lo " . K ‘_ . .
e FTESTRD
4 &
" < "'1‘::; i;n »
4 g "ai;.,“ wi
~ Tt v
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. Sepvice  Appedt No PTH2022 ditled  “Resdad  Khaowws-The  Chigl - Secretary, (Ju\« crnment of Klpber
Palhumbivn g Crjl Secretariat. Pestiwar asd athees”, decided on 03.03.2023 by Division Beach comprising

Kalim irshad Khan, Chasrnan, and Afs Rozina Rehman. '\furrbc‘? Juelicied, f\\mb..r ."aJ'thamUma .St'n'ln.'
. -Tr fbuml! I\ sheiwin”

2.0 The appblldnls were : dppomtcd aca-mét d#tiucnt pos‘r'; ‘m the, |
e:rst\x'/hilé r \ A T nbunal Vand aﬁerA mcrgcr ”olf the Federally-i«
Aclmlmste; ed | Iubal Aleas wnth the ﬁiOVlnce of Klwbel Pakhtunkhwa
1he ulnplowu of the FATA Tnbunal mcludmg the appel]ants wele.'
tmnbteued to the Govemment of Khyber Pdkhtunkhwa Home & Tx 1bal

N

Aﬁdllb Depaumem and thcy were posted agamst dxﬁelent posts vide-

Notliﬁcation.l\’o. E&A (HD)Z 5/2021 dd.ted 17.06. '7021 Vide dlfferent -

" covering lotters all issued ‘on 25. 1'0.2021, -the'appellants were-se-'rved.

~

with show cause notices by the Secretary to the Government of Khyber

APakht—_Lmkhwam Home Department, PeshéWar, con‘gairii.rig the ﬁo]blowing .

stereotyped allcgations:

“Thar consec;z,kent “upon the . findings - &
recommendations of the'[nquiry Cammillee it has.

been .proved- that -the recruitment process for o
selection of 24 employees in EX-FATA . Tribunal - °
was unlawful and all 24 appomtmem o defs were
issued without I -

/awﬁz/ 4urhorzty and ltable to be cance/led e

It was thu's !’Ound by the; Secretary to the" 'vaemment. of KhYber

Pakhmnkhwa Home Department Peshawar that .the appellants had
. B |
been gunlly of “M:sconduct” as spemﬁed in 1ule—3 of the Khyber- '

>

Pdkhtunl\h\w Govemment Servants (Efﬁcnency & Dlsmplme) Rules '

' “Ol ! iead wurh Rule-2, Sub Rule(l)(w) “appomted in v1olatlon of law

;—md rules”'.

It is pertinent to mention here that the Inquiry §vas dispensed with by

the Secretary.

cH " The appellants filed their respective replies and vide impugned orders, :
G - . . " . R ) : ) -
& © . . the Secretary to the Government’ of Khyber Pakhtunkhwa, Home
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Service - dppeal No FRA022 htled  “Reeduct Khanwes-The Chicf Secratury, Government of Khyber
< Pabhwskhwa Ciod Sperearion, Peshawar and otlers”, decided on 03.403.2023 by Drvision Béugh comprising
* Katiin Avsivel Khan, Chafrman;: aind §1s. Rozing Rabanan, Member, Sudlicid, Khvher Pakhunkivea Servige
Teifnagerd, Poshnwur. ’ / T

- .

“ C w1 Department, Peshawar, removed all the appellants from service. The -
appellants filed departimental appeals, which were not responded within

90»day:s.<':g')mpcil'ing the appellants to file the_se appee{ls.'. A

3. On receipt of the appeals and their admiésipn to ﬁ}ll 'Ahearing,‘-' '
\ ) . . [ . .. . . ‘ ) . .

- . .

the respondents were sumumoned. Respondents put appearance..and
contested-the appeals by filing written replies raising therein numerous
" legal and: factual objections. The defense setup was a total denial of the

claim of the appellants. It was, mainly contended in the replies that the )

-

- appellants were not aggl'iéyed persons; that a full-fledged enquiry was

cohduéted. in the matter to check the credibility and authenticity of the . -

pl."ocess“of adveﬁ:ﬁ,eniént an‘d' se’lecliqn z;nd it was 'lield ﬂ{at tixe ‘cn't.ire

' p-r(_)c:ess of selection from 'toia t;; bbttom was “co:;a,m non judice”; that
enquiry was cﬁn]ldLictezi Aagainsv‘t‘ Mr. Sajjad ur I{ehln;ln .ex-Regisi;'a;,
FATA Tri bunal under rulei 100t t-l.l.e' Khyb‘ér Pékﬁthnl{ﬁyﬂté Gbyerﬁment |

Servants (Efficiency & Discipline) Rules, 2011 wherein_ the enquiry -

report held that the same selection committee Wa_ns (;011Stituted without

Jlawtulauthority;  that  the  sdid committee  comprised  of

temporary/contract/daily ‘wages employees of FATA Tribunal who .
. themselves were: candidates were/existed no attendance sheet, minutes

of the meeting and even the appointment order were. found ambiguous;

~ that the said departmental committee unlawfully increased the number

of posts from 23 to. 24 -illegally and issued 24 orders without 'any -~

I

- recommendarions of the legitimate Departmental Selection Committee; .

5N
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P
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. ’ - Sarvice  tppoad  No 72002 itled | “Reedod  Khenevs-The Chef m.n by, (_mvemmum of Khylrm '
\ Pakhopddiea, Coal Seevetariat, eshawar and others ™, decided ain 03 13,2023 hy Division Bench conprasing

- Kedim Arshoed Khan, (hunm(rn and Ads. Ro-ma Rdm'an Member Judicial, Khyher Pu.UmmUnva Sevice
:nlrmm Fesharar, - . .

that the ci'iquiry c.onnnittcerterihed.ali the said appointments illegal and

without tawful authority and recommended to cancel/withdraw. .

’ 4. We have heard learned counsel for the appellants.and learned
» . Assistant Advocate General for the respondents.
5. The >l_'.c:.a rmed counsel for the appellants reiterated the facts and

grounds detailed in the mmemo and grounds of the appeals while the
learned Assistant  Advocate - Gereral controverted -the same by,
...~ . suppoiting the impugned orders.
6. . Itis undisputed that the'apﬁellants ‘were appointed by the 'E'x- :

FATA Tribunal and they had been performing duties until their r'lem_ov"a"l.‘

. - from service. The allegations against them are that the recruitment -

process was unlawful and the appointment orders were issued without -~ -

tawful ziutl%oirbi‘ty. I‘\.]ot‘ a ‘_siﬁgle :d(')cu.ment v;'as'. ‘prodﬁ‘c-é(‘i by the
resp.o‘qdents in é.ilp}‘)'(:"l'l.'(}f‘ these ;allegatiblés before the T.x‘ibur_lal. All t(h.e'
appelia‘nis \#cl'e the candidatés in. Athe Lp‘rocess of ;qele‘ction initiated in
'r-eslaohse-: to the advérﬁsenieﬁ_t ih}wo Urdu daiii{;s ‘TAA,J Peéhm}va’r" and

~

“AAYEEN Peshawar”. Tt is worth hlentioning that all_the_ appéliahtshad

.

" duly. applied for the posts.i'The— apbéintmen,t .'c")fders show. that each

appointment  had beeh made on the rec‘ommendation' of the

, Depanmental Selection LOIDID[IICC (DSC) The 1espondents though:'
q!l%ed tlm the DSC was, unlawful but have not explamed as to how'

that was so? The posts adVertise,\d Were within the cbmpetence of the = .

»

‘Registrar, under rule 'S of the Federally AdmhﬁSte:ecl Tribal Areaé' ‘

a

o AL IV

Tribunal Adminisirative, Services, Financial, Account and Audit Rules,

.‘vtr( Chae & al«ulukln’ -
tuv%tx Feitegadr
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much so who was appointed against the 24

o L, ) ] /
Spevice  Apoeif Vi ://’7()33 tied  “Reedad  Khgn-vs-liw (ht.,/ Secretury. CGovermsngm  of {s[nl‘&u
Pakhiaskhne, Civil Secretabiut, Peshaar and others”. decided an 03.03.2023 by Division Beach comprising

Kalim Avstiaid Khen, Chairman, «md Ms. f\o:ma Rehman, Member, Iudrcml Khyvber - I'a{hmnl.lma ':"e!wu
Fribunal, Peshavar, .

~

-2015. Therefore, the zil}egation that the appointment orders were issued

" by unlawfu} authority is also not finding favour with us..Regarding the

bald allegation that the selection process was- also unlawful, there is

: nothing_mora' said as to how the process was unlawful except that the

said " commitice comprised of temporary/contract/daily  wages .

employegs of F/\TA' Tribunal who tfleméelves'wert? candidates, there -

, wem/exnsted 1o dttcndam.e sheet, mmutes of the meetmg ‘and even the"‘

appomtmcnt or dc:s were, found amblguous We ‘find that there are no

-details of any such employees-had been-produced betore us, nor any

s

‘order of constitution of the selection committee alleged to be against the

law was produced, similarly no-details regarding r'l.umbér' of posts o
"‘post alleoed to be in excess

-

. of 'the saﬁﬁtipne,d posts, n;)t_h;l'ng is known no? anything in support of.tht_a
, abové was placed on t'he, record -de'spite sufﬁcienl jt;imé g‘iz\/.en on the
:1'c'quest of the Assistarit Advocate 'Gvem.é'r_aAl. E;/én foday wél{waite‘dfor
: .four‘vloqg h"ouré; but ﬁobody from reépopden‘t/depa;ﬁnent' bothered _t_é
. gpl})eal‘ Béi:ore ll'le‘Triburiaﬂr. It is al;o-uvndjsput'eci that the aﬁpéllants‘ 'wer'e

not associated with the enquiry proceedings on the basis of which tliey' "

were penalized. In the show cause notices, the appellants were also said

7

1o be guilty iinder rule 2, Sub-Rule(T)(vi) of the Khyber Pakhtunkhwa

- Government Servants (Efficiency & Dispipliné) Ru]es,"z()ll, ‘lthe said

provision 1s reproduced as under: -

“Rule 2 sub-rule (1) ‘clause (vi) ~“making - -
~'clpp0ir7171rel11 or: promotion or having been

appointed or pl omoted on e\.traneous grounds in .
violation of any Iaw or rules”. |




~ . - ) o . ) . .
.. ' T Servive - Appreal Na 77470620 tited “Reedad  Khamevs-The Chigt Seoretary. Gaverineni of  Khyber .
Pabdishien, O Secrelariat, Pesheegr wnd others”, decided au 03.03. 2023 by Divisien Bonch comprising

At dAvibund K, Chairnwn, and My, Kozma _Ra[ungn,-' Member, Judicial, Khvber Pakbgnkivoa Serviee
Triboned, 1\ shaneesr E ' .

. Nothing has been. said or explained in the replies of the
) respondents or during the arguments regarding the alleged violation of - HR

taw "at_‘u.d' rules in - the ‘e;ppointmél}ts of the appe:llam:s. 1t is also t‘o"'be:
observeﬂ ‘- that if at éll' the‘re was any "illegality,. irregulafity: or
‘;vrongcioing ifom_id in the appointments of the appe.llan'té,‘ which have
nowhere been c'xplaiwic‘i nor, as atblfe;aid, any ‘document producedfir_m
| tlwét_u;egérd_, the appdiﬁtme“nt orders of the appellant_s ha'u./e. not been

cancelled rather the appellants were removed from service.

| S ‘ Thé J_h:gistrgr (Sajjad-ur-Reh:hap), of Ll‘}e }:,X-]“A’I‘A Txl'illaunal, :
who had. made the appointments éf the _app'ell'a,n'ts' éis' ccﬁnbete’nt
éutho?i?y Lu‘i-dcr rule. 5 of the Féderally Administered Tuball Areas -
Tribunal. Aciminilql.mriyé,: Services,"F inancial, Ac‘count"and‘ Audit 'Rul‘es,'

2015, was removed from service on the basis of the said enquiry. He.

filed Service Appeal No.2770/2021 before this Tribunal, which was
pan-iallly‘ac(:cp!:ed on 01.02.2022 and the major penalty of removal from

service.awarded to him was converted into minor penalty of stoppage of

increment for one year. We deem appropriate to reproduce‘paragraphs
5,6 & 7 of the said judgment.

“5. Record reveals that the appella'n} while serving -~
us Registrar Ex-FATA Tribunal was - proceeded
~against on the charges of advertisement of 23
_ number posis without approval of the competent
B A authoriiy and subsequent selection of candidates in
‘ ' an unlawful manner. Record would suggest that
the FEx-FATA Tribunal -had its  own rules -
- specijically made for Ex-FATA Tribunal, i.c. FATA
. TRIBUNAL  ADMINISTRATIVE,  SERVICES,
' FINANCIAL, ACCOUNTS AND AUDIT RULLS,

St . , .
A 2015 where dppointment authority for making
U . . .
! -appointments in Ex-FATA Tribunal from BPS-1 to
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' ' - o Service  dppeal N0 7742622 tided  “Reedad | Khan-vs-The  Chief Secrewry, Government of  Khyber
- Pukbninkina, Civil Seccewwiat, Peshenvar and olhcn decided on: 03.03.2023 by Division Bench compr ising

Kalou Arvsiead Khon, Choirman, nnd Ms, Rozu Rehingn, Mentber, Jm liciad, Ml)her PaAlxl.ml\Imu Senucu
Tribunad, Peshawar. ) "

<14 s registrar, w hei eas for the posts ﬁ'om BPS-15
o 17 is Chairman of the T) ribunal.
6. On the other hand, the mqwry report. p!c':(c'ea’
“on record would suggest that before merger of Ex-
- FATA4 with the. provincial government, Additional .
Chief Se retary. FATA “was the appointment -
author rn in respect.of Ex-FATA Tribunal and afier .
merger, Home Secretary was  the appointing - ‘
author m, for Ex-FATA Tribunal, but such stance of
‘the Inguiry officer l,s.netther supported by any .
documentary proof nor anything is available on - . *
record 1o substantiate the stance of the inquiry
‘ officer. The inquiry officer only supported his
. stance with the contention that earlier process of
: recruitment was started in April 2015 by the ACS
FATA, which could not be completed due to - B
reckless approach “of the FATA Secretariat - . - ' L
towards the issue. In view of the siftuation and in o
- presence of the - Tribunal Rules, 2015, " the
‘Chairman and Registrar were the competent
authoriry-for filling i in the vacant posts in Ex-FATA
Tribunal, hence the first and main allegation
regarding appointments made withou! approval .
~ for the competent authority has vanished away and
-it can be safely inferred that neither ACS FATA o ‘
, . nor Home Secretary were competent authority for - v
| - ’ . filling.in vacant posts in Ex-FATA Tribunal was - |
| " either ACS FATA or Home Secretary, but they
were unable to produce such.documentary proof.
The inguiry officer mainly focused - on the
recruitment process and did not bother. to” prove
that who was appointment authority for Ex-FATA .
Tribunal, rather the inquiry officer relied upon the
practice in - vogue in Ex-FATA Secretariat. .
, Subsedquent . ai?eganons leveled against ¢he
i o , © appellant are offshoot of the first allegatzon and
I once the first allegation was not proved, the

L]

subsequent allegation does not hold ground. ,
o 7. We have observed certain irregularities in |

the recruitment process, which were not so grave
to propose major penalty of dismissal from service.

M i e e e e S

' Careless portrayed by the appellant was - not °
~ ' : intentional, hence cannot be considered as.an act
of negligence which might not strictly fall within
the ambit of misconduct but it was only a ground -
, _ based on which the appellant was awarded major - '
> . .. punishmeni. Element of bad faith and willfulness . .
A might bring. an act of negligence within the -
s _ . purvicw of misconduct but lack of proper care and

Y AT~ T N e i i, f0 b FMrar = S YWt b, S 7 Sl
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Service dppenl No 714022 nifed  Reedad  Khan-vs-The . Chigf' Secretary. Government of Khyber
A Pakliankine, Civil Secratarrat, Pexhavar and others ™, decidect on (03.03.2023 by Divixion Beach comprising
L ’ Kalim Arsiad Kian Clairmai, and Ms, Rozisa Relvuan Member. Judicial, Khyber Paldmml./nw Service
Tribunal. e t(nla' .

vfo/'/m;f"(' niight not always be willful to make the
. -same as a case of grave negligence inviting severe ' -+
o pwu,shnwm l"/nlosop/zy ‘of purishiment was hased
on the concept of retribution, which might be
either through the method of deterrence or
— mfmm ation. Relzance is pluced on 7000 SC}VIR -
60" : .

In the judgment it was found that there were some irregularities in the
appointments made by the Registtar, that were not so grave rather lack -

Fl
¢ .

of proper ca.rc-and vigi.iance was there‘which might hot‘be‘.‘;i{‘illful tol.

haake‘ the ,sainé as a°case of g;‘a\/e neglig’enc.e im_/il‘ing selvefg

puri.is'hmehl., ftis r}()\ivhere-'alle'ged by the rcs:pondentsl:- ‘i‘n‘. t‘he‘ show cause
. notices, impugned orders or even in the repl{és that the z;ppellaljts were

. either not qualified or’ were ineligible for the post against which they.

.

'-héd been ap].‘minted.kl'he-re might- be iiTeguiarities in the pl:ocegs, though
not brought on qxlr‘mce by the respondents in any shape yet f01 ythe sald
.aiieged uTegul'\ntnes the appqllants could not. be made to suffel
Rcllamc 1s placed 0111096 SCMR 413 tltled “Sccretary t0 Govemment L

()f NWFP Z(Ikm‘/ Social /Velfara Department Peshawar and arzorhei

versus Seduliah Khan”, wherein the august Supreme Couljt,of Pakistan:

held as under: ' : , o L -

6. It iy disturbing to note that in this case

o peliticner No.2 had himself been guilty of making
‘ irregiar appointment on what has been described
Spurely tempérary basis”. The petllloners have
now nuned around and terminated his services
due to irvegularity and violation of rule 10(2) ibid. S

The premise, lo say the least, is utierly unteniable. ERCE L

The cuse of the p«.tmoner.s was not- that the ' '
rexpondent  lacked  requisite quahﬁcuz/on {Jze"

. petiticners themselves appointed him on rempomrv ‘ T
[~ © basis in viokation of the rules for reasons® besi |-
. : \
- ‘  known 10 them. Now they cannot-be allowed -10

w tc//m /wm/u‘ of ‘ﬂzen laps 28 In order to. temzmutc -
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P R Narviee  meat No F74002) gitled  "Recdud  Kleorvs-Tie - Chief Seceetary,  Coverinngnt  of  Khyher
Patbttsidnre. Crd Seerciariat, Peshenvar dnd others ™, decided on 03 03,2623 by Division Bench comprising
Kubun Arsiead K, Chairmon. and Ms. Rn,ma Relmman, Alember, Judicud, Kipber Pakinenkinva Serviee

/)l' 1N Il i (l o,

.. 1he services of the respondent merely, because they .
have  themselves  commilted  irregularity  in
- violdting  the - procedure  governing . the,
| appointment, In the peculiar circumstances of the
caxe, the learned Tribunal is not shown to huve
connmnitt d cny iflegality or Jrrcgucuizn' Cin re
: mvrwn;o/rwrcspondcnt :

9. “Wisdom is also derived from 2009 SCMR. 4_1:’2 titled CFaud

Asadullah Khan versus Federation of Pakistan “through Secretary

Establishment and others”, wherein the august Court found that: -

“8. I the present. case, pelilioner was never
pmmnfad hut was directly appointed as Director
“(B-19) ajier fulfi illing the prescribed procedure,
therefore. petitioner's reversion to the post of
- Deputy: Director {(B-18) is not susmmabie. Learned
Tribimal dismissed the appeal of petitioner on the =
. ground that his appointment/selection as Director
. ‘ - (B-191 was made with legal/procedural infirmities
‘ of substantial nature. While mentioning procedural - .
infirmites in  petitioner's appointiment, learned ‘
Tribunal has nowhere pointed out that petitioner o
_ was, i any way, at faudt, or involved in getting the .
T said appointinent or was promoted as Director (B-
‘ - 19). The reversion has been made only afier the
change in [h() Government and- the departmental
/h’(l(/ Prior (o it, there is no material on Ié“(,()rd o
substanriate  that  petitioner was lacking  any
. qualijication, experierice or was found inefficient
~or unsuitable. Even in the summary moved by the
incumhbent Divector-General of respondent Bureau
he had nowhere mentioned that petitioner was
inefficient or unsuitable to the post of Director (B~
195 or lacked in qualification, and experience,.
excepi pointing oul the departmenm] lapses in vazcl
appoi limz'ul

9. Admittedly, rules for appointment to the post of
Direcior (B-19) in the respondent Bureau- were
dutv  approved by the competent authority;
petitioner. was  called  for interview and was
selecied  on - the recommendation of Selection
* Board, which” recommendation ‘was ' approv sed by

' €3 - the « wmpetent authI‘[/V
T "{ T )
X
£ 10, fie such-like a situation this Court in the case of
:
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B 2002 e Reedact Khearvs-The  Chigt Scerctary, "Government  of  Khyber
cretertt, Pestuovar amd others”, decided on 03.03.2023 by Division Bench c.;mpwsm;:

Kulus - ikl 5 v, detizman, aind M. Rn':ml I’;‘hmrm Mamber, hudicial, Khyber Pakbtinklva Service
Tethioned. Poshennsi

.5'(":111&' dpea! N

Foderation of-. Palistan throuigh -S'ecret’czijz,
Fkstablishment Division Islamabad.and another v,
Gohar. Riuz 2004 SCMR 1662 with specific
reference of Secretary to the Government of N.-
Wb ZukatiSocial Welfare Depariment Peshawar
and avother v. Saadulalh Khan 1996 SCMR 413 .
and Water wund Power Development Authority

through Chairman WAPDA  House, Lahore v.
Abbas Ali Medano and (molher 7004 5'(' MR 630
held: -

"Even otherwise respondent (employee) couled not
be  prnished for any action ™ or  omission of
petitioners (department). They cannot be aa’/owea'
to iake bhencfits of their lapses in order to
terminare the sarvice of respondent merely because
they had themselves - committed irvegularity by
vinlunng  the . procedure  governing  the
appointment. On this aspect, it would be relevant
1o refer the case of Secretary to Governiment of N.-
W I Zakar/Ushr, Social Welfare Department
1996 SCMR 413 wherein this Cowrt has candidly: o
; held that department having itself appointed civil .
) : servan( on temporary basis in violation of rules - -
could not 'be allowed 1o take benefit of its lapses in =
order 1o terminate services of civil servants merely
because it hdd itself committed irregularity in
violating procedure governing such appointment.
_ “Similarly in the case of Water Development .. ,
‘ : ' Authority referréd (supra). it has been Held by this ' s
Court that where. guthority itself was responsible
Jor muaking, such appointment, but subsequently
took « furn and terminated their services on
ground of sume having been_made in violation of
the rules, this Cowrt” did not appreciate such
conduct, particularly when the: appomrees Sulfilled
FeguISile uunliflcaltom

e

oo 1L fe Mubammad  Zahid Igbal and others v,
' a D.E.O.- Mardan and others 2006 SCMR 285 this |
' Court observed that "principle in mushell and
consistently declared by this Court is that once the
appointees are qualified to be appointed their -
seivices cannot subsequently be terminaied on the

N . basis of lapses and irregularities commirted by the
' depariment fiself. Such laxities and irregularities i
N : commiired: by the Government ‘can be ignoied by U
A " the Courts only, when the avpomte’es lacked the
‘ R basic-cligibilities otherwise not".

) 14 "1\,3}.\!)'
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Sarviee dppend N FPe2022 titlest “Reedad  Khan-vs-The  Chied Secretary,  Govesnmeni of Kiixbor
Pikhime b Crerd Seeretarian, Peshawar and others ™, decided :71)-()3.05,20" hy Division Beneh 1ompl ising

Keduir Arsirazed Kiiens, Chenragn, Gnd Ms. Rozing Rehman, Member, dudicial. Kiyber i’nl\/iluuf-hwa Serwee
Fribwved, Poshenwerr .

12.°On numerous occasions this Court has held ‘
that  for ithe irregularities committed by the
departinent iself qua the appointments of the
candlidate, the appointees cannot be condemned
subseqguently with the change of Heads of the .
Deparment or ab other level. Government Is an
instituiion in perpetuitv and its orders cannot be
reversed simply because the Heads have changed.
Such act of the deparimenial aurhor{zv is all the
more unjustified when the candidate is otherwise
Jully eligible and qualified to hold the job. Abdul
Satim v, Government ~of . N-WFP._  through
Secrerary, Department of Education, Secondary,
N-WI P Peshawar and others 2007 PLC (CS) .
179

13- 11 is well seitled principle of law that in case of
awarding major penalty, a proper inquiry is to. be
conchicted in accordance. with law, where a full |
opporiunity of defence is to -be provided to’ the
delinquent officer. Efficiency and Discipline Rides, S,
1973 clearly stipulate that in” case of char g€ of . ‘
misconduct,  a )‘u!/ ~fledged inquiry is - to be
conducied. This Court in the case of Pakistan
International ~ Airlines  Corporation through .
Manasing Director; PIAC Head Office, Karachi - '
Airpari, Karachi v, 'Ms. Shaista Naheed 2004

SCME 316 has held that "in case of award of

o pnnal!v a full-fledged inquiry is to be
“conchicted in terms of Rule 3 of E&D Ruldes, 1973

and yn opportunily of defence and personal

hearing is 10 be provided": Specific reference is

made o latest decisions of this Couri in cases of

Secretary, Kashmir Affairs and Northern Areas
- Division, Islumabad v. Saeed Akhtar and another

“PLD 2008 SC 392 and Fazal Ahmad Naseem - :
Gonelal v. Registrar, Lahore High Court 2008 o
SCMR 114, ‘ ' ‘

14. I the facts and éircumstances, we find that in

this «ase, neither  petitioner was found to be
lacking " in qzmh/zccmon experience or in any
ineligibilivy in any manner, nor any Jault '} has becn

attr u’) tec Lo petitioner, therefore, he cannot be
reversed from the post of Director (B-19). dct of
sending summary by the Establz.s'hmenf Secretary.

{0 the Prime Minister was not in accor dance with -
Rule 6(2) of the Civil Servants (Appomtmenr / ;

i -
H).
-.n:'.; Lodan i

‘! lh"ljll'
!‘u ud-u‘t»ﬁ
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Serveee j!!v.'r(qf_ N Fi4i2033 sitted  “Reedind kfhan-vs-'fhe C/u’qﬁ-Sm}reu:r_)‘ Govermnent of - Khyher
Fibditrmbdna . Cinad Seeretariat, Peshavwar and others™. decided on 03.03.2023 by Division Banch comprising . - - -

Keluy Arsiized Kien, Choirmon, aimd Mst Im:mu Reliman. '\fembr'r Jidicial.- Kingbar P Allmml.lma Service
~Tuhunu AT mm.rl
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l’i(mm/mn and T ansf(r) Ruies 1973 as the
Establishment . Secretary — was  himself  the
appointing authority. The departmental quthorities -
at the wme of appointment of the petitioner as

- Director (B-19) did not commir any irvegularity or
Cillegality. as  has. been  affirmed by the
Extablishment Secretary” in the swmmary to the

Prime Minister. The power vested in the conpelent

authorin: should have heen exercised by the

competent authority- itself, fairly  and  justly.

Dezision has ic be made in the public -interest

based on policy. I must be exercised by the proper

o - authority and not by some agent or delegatee. it
' nisi be exercised without restraint as the public
interest may, from time to time require. Jt must ot
be f;{i»:z/crgf'd' or hampered by contracts or other.
bargams or by self-imposed rules of thumb. So a
distinction must be made between. following a
‘consisient policv-and blindly applying some rigid
rufe. Secondly discretion must not be abused. In
r A : “the case of Zahid Akhtar y. Government of Punjab o
: - PLD 1995 SC 530 this Court observed that "we = .
need not stress here that a tamed and subservient - '

burearcracy can neither be helpful to government

nor i1 is expected lo inspire public confidence in

administration. “Good  governance: 'is largely .
dependent on” an upright, honest and strong .

bureavcracy. Therefore, mere submission to the

will of siperior is not a commendable trait of a

. bweancrar Ut hardly need to be mention thdt a

- Government servant is expected 16 comply only

. o those orders/directions of supei ior which are legal

: - aned within }m cumpetence

»

/

.10 I,n a reeent judgment in the case titled_,“l’nspec@r General of
‘Police. Qucuu and another vefsus Fida Ml.rhammad d.nd others
leOl'ted as 2022 SLMR 1583, the honourable Court obsewed that:

“11. The docn ine of vested right upholds and -
preserves that once a right is coined in one
locale. - its  existence should “be recognized
evervwhere and claims based on vested rights

are enforceable under the law for its protection.

. A vested right by and large is a right that is-

o ungualifiedly secured and does not rest on any
N : particidar event or sel of circumstances. In fact, — A1y
IR .. I : . N
S it is-a right independent of any contingency or K/
J€ - . . . )
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vested rights in their Javour that could not have
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Senvig Al N 700D diked ’t'wr'd;.d Khuit vs The  Chief” Secratary, (:mmm, weetf of Kh,'l;u
Pakltskivo o, Civil Sevretarion. Peshavwar apd others ™, decided on (3.03.2023 by Division Bench comprising
Keatn dvshind Kheps, Chaieman, ﬂrm' My, Rozina Rehman, Memfm." Judicid, Khyber Fakhtunkivo Tw'":u'
Trshnndd, 2 sheneur

evenlualify which may arise from a contract,

statute or by operation of law. The doctrine of
locus poenilentiae sheds light on the power - of
receding till a decisive step is taken but it is not:

-~ a principle of law that an order once passed

becomes irrevocable and a past and. closed
transaction. If the order is illegal then perpetual
rights cannot be gained on the basis of such an
illegal order but in this case, nothing was
articulated 1o allege that the respondents by
hook wund crook nmnagea’ their_appointments or.

commitied any misrepresentation or fraud or

their uppomlments were made " on political
consideration _or motivation or, they were not
eligible or not local residents of the districi
advertised for inviting applications for job. On.

the contrary, their cases were properly

considered and after burdensome exercise, their
namey \vere recommended by the Departmental
Selection Committee, hence the appointment

orders could not be withdrawn or rescinded onte
it had taken legal effect and created certain

rights in favour of the respondents.

12. 'l‘/w lpm"ﬂpd Additional Advoéate General

Jailed to convince us that if the appointments

were - made on  the recommendations of
Departmental Selection Committee then how the

respondents  can - be held responsible  or
accountable. Neither any action was shown to .

.Imvn been taken ~against any member of the
-Departmental Selection Committee, nor against

the person  who signed and issued - the
appointment letters on approval of the competent
authority. As a matter- of fuct, some strenuous .
action should .have been. taken against .such
persons first who allegedly violated the rules
rather than gccusing or blaming the low paid-
poor employees of downtrodden areas who were
appointed after due process in BPS-1 for their
liveliood. and to support their Jamilies. It is
really a sorry state of affairs and plight that no

_action was taken against the top brass who was

engaged in the recruitment process but the poor

respondents weie made thé scapegoats. We have

alreadly held that the respondents were appointed .
after fulfilling "codal formalities which created
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with back benefits. Costs shall follow the event. 'C'onsign.

Kalun drshad Khen, Chawmoen, wid Ms. Rozing Relman, - \1emfwr Jucieiad. Khyber, Pakhtunkinea S.'n-:cc
’ Teshunal, Posdenwnr, .

been ,1-1)1‘1‘/:75!1-'(4&4)}7 or cancelled in a perfunctory
manner  on. mere " presupposition . and- or
‘conjecture which is clearly it by the doctrine of
locus poenitentiae that is well acknowlcdged and
C?II?I)(?([L[Pd in our ;udzclal sy.srem

I'i'. . f or what has been discuéséd dbove, we' holc_i that the app‘el‘lants,

3

.. orders are-not sustainable. On acceptance of all these appeals we set .

aside the impugned orders and direct reinstatement of all the appellants

»

12..  Pronounced in open Court at Peshawar and given under our

Ii-mmlsland the seal of the Tribunal on this 3" day of March, 2023,

KALIM ARSHAD KHA‘Q
Chau man .

- T Dcuc of Preseitarion of Applisagian. W/ )3
- .. Number of W—P',’%&_

Urge:.t -
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Srvice 1/2,' ol Ne 74952022 wpled U Reedud !s']fmr-vx,—ffm- Chiof Sgeretary, : Guvermment of I;"hyﬁsr "
Pokhisnklova Cvil Secrepuriar. Peshawar and others”, decided on 3.03. 2003 by Diwsion Bench comprising

- have.nol been treated in accordance with law and thus the impugned- . '
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[ —+  VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR ’
~ (APPELLANT) =
ga@O ﬂf QMD - (PLAINTIFF)
. (PETITIONER)
. VERSUS o
L .~ (RESPONDENT)
Gw‘% o

| ~ (DEFENDANT)
/W, Al & @%WP |
Do hereby appoint and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or. refer to arbitration - for me/us as ‘my/our
Counsel/Advocate in the above noted matter, without any liability
- for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost.. I/we. authorize the said.
. .Advocate to deposit, withdraw and receive on my/our behalf all .

sums and amounts payable or. deposnted on my/our account in the .
3 above noted matter. . o

I

0(/@

CLIENT W‘V W‘

Dated.. / '/202-'

ACCEPTED 1
NOOR MOHAMMA KHATTAK
ADVOCATE SUPREME COURT
- (BC-10-0853)

. ! (15401-0705985-5)

" KAMRAN KHAN

UM(@I:;\ROOQ MOHMAND
:WALEED ADNAN

| - MUHAK|MAD AYUB

OFFICE: R - ADVOCATES

Flat No. (TF) 291-292 3" Floor, | .

Deans Trade Centre, Peshawar Cantt
(0311-9314232) . ‘




