Implementation Petition No._ __206/2023

Form-A

FORM OF ORDER SHEET ...

N

“Order or other proceedings with signature of judge

0
Court of :
5.No.. Date of order |~
proceedings
" _ ________5 _
1 31.03.2023

The execution petition of Mr. Muhammad*Shoaib
submitted today by Mr. No‘o'r"l\/'IuHa'm:ma'd' Khattak |
Advocate. It is fixed for implementation report before

Single Bench at Peshawar on = . Qriginal

file be requisitioned. AAG has noted the next date. The
respondents  be issued notices  to  submit
compliance/implementation report on the date fixed,

By the\:»rder of Chairman




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- PESHAWAR -

. . N 0
Executlon Petltlon No. /2023
In
: Appeal No 781/ 2022
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A ORE T E KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR |
Execution Petit_ion No. é)}g 6 / 2023
In. -

~ Appeal No. 781/2022

Mr. Muhammad Shoaib, Ex-KPO (BPS-16),
Ex- FATA Tribunal, Home & Tribal Affairs Department, Peshawar. o
srerrressaens PETITIONER .

VERSUS

1- The Chief Secretary, Govt. of Khyber Pakhtunkhwa, CIVII
~ Secretariat, Peshawar.
2- The Secretary Home & Tribal Affatrs Department, Khyber
' Pakhtunkhwa, Civil Secretariat, Peshawar. ,
'3- The Secretary Establishment Department, Khyber"
Pakhtunkhwa, Civil Secretariat, Peshawar.
RESPONDENTS

EXECUTION PETITION UNDER SECT ION 7(2)(d) OF.
THE KP SERVICE TRIBUNAL ACT 1974, RULE 27 OF -

THE KP SERVICE TRIBUNAL RULES 1974 READ
~ WITH SECTIONS 36 AND 51 OF THE CIVIL .
~ PROCEDURE CODE AND ALL ENABLING LAWS ON -
THE_SUBJECT FOR THE IMPLEMENTATION OF THE
JUDGMENT DATED 03.03. 2023 IN LE'ITER AND
SPIRIT '

R[SHEWETH'

1- That the petitioner filed service appeal bearmg No.
781/2022 before this august Service Tribunal against the -
‘major pumshment of removal from service, order dated
- 17.01.2022. _’ . ‘ '
2- That the appeal of the . petlttoner was ﬁnally heard and
decided 03.03.2023 and as such the ibid appeal was-
- allowed in favour of the petitioner with the followmg relief
by thls august Serwce Tnbunal

“"We hold that the appellants have not been treated
in accordance with law and thus the impugned
orders are not sustainable. On acceptance of all

 these appeals we set aside the impugned orders
and direct reinstatement of aII the appellants with

. back benefits.” . ‘
Copy of the Consolidated judgment dated 03.03 2023 is
attached 35S ANNEXUMCasusessssrrsresssanssassnnsnnssersnnansarnas A



» o | ': R . - | - ’ | : | -\ ' ’l’
A 3- That after‘ oBtalnlng copy' of .the ]udgment dated o
: : - 03.03.2023 the same was submitted with the respondents
for lmplementatlon to the Department but the respondent

department is not ‘willing to obey the Judgment dated
- 03.03,2023.in letter and splmt ‘

4 ~That petltloner, havmg no other remedy but to fi le this
= |mplementat|on petition. - -

It ‘is therefore, most humbiy prayed that on
acceptance of the ‘instant.. execution petition the
" respondents may kindly ‘be directed to implement the
Judgment dated 03.03.2023 passed in appeal. No.

" 781/2022 in letter and spirit. Any other remedy which this
august Tribunal deems fit that may also be awarded in.

favor of the petltloner
filTIONER

MUHAMMAD SHOAIB
THROUGH:
NOOR MOHAMMAD KHATTAK
~~ ADVOCATE SUPREME COURT
& \\"/’“ '
" KAMRAN KHAN

ADVOCATE HIGH COURT.

N AFFIDAVIT ._
I Mr. Muhammad Shoaib, Ex- KPO (BPS-16), Ex- FATA

Tnbunal Home & ‘Tribal Affairs Department, Peshawar, do. hereby
~ solemnly affirm that the contents of thls Execution Petition are true and-
correct to the best of my knowledge and belief and nothing has been concealed

~ from this Honorab|e Court.

 DEPONENT
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(1 “Ren Lu:(l Khan-vs-the Chu’ Sevretary., LvammLm of oser
i, Pesticnvar and mhen dectded on fh a3 "0.” .‘r) anon Buﬂ‘f' w”ﬂ«({_mng

Hm;'vn_g
Fukhn :
T Reion Arshud | f\’w,
LT bm uf ! .n’mln

PLSHAWAR
"BEFORE: . E\ALI\G ARSE’L‘ P KHAN. . CHA[RMAN o
ROLINA REHWAN .. MEMBER (Judluai)
Service Appeuf Na. 774/2022
D’m of pmqr«*ntatlon of Appeal ......... 11.05.2022 .~ o
Date of Hearing.......ooooo.o. ...... 03.03.2023- R
Daie of Decision........ S ceeviennnnn.n2003:03. 20”" _ ' .
Mr. Reedad an, x-Chowkidar (BPS-03 ), ?X—FATA _-Tribunal, :
Home & Tribal. Al[an‘. Depamnent Peshawax ' ‘ g
Ceeaeeianiaans .Appellam PR
. ) . “ ‘
Versus L s
B A ‘ ‘ —; \\. '
. The Clnd Secretary, Govemm@‘nt Of I\h}bel P’-khtunkhwa Clvu- '

. Secretariat, Peshawar. . _ s B

2: The Secretary FHome & 'lnba] Affai‘rs Depa‘rtment. I\hyber '
Pakhtunkhwa, Peshawar, - - » .

3. The: Secre‘t.ary htabhshment Department, Kjlyber I’dkhtunkllwa L ‘
Peshawar. _ I L
(R spon{lents) y o

- ' SerwceAppeal N .773/2022 | ,

Date of 131'esentati‘011 of Appgai. . e 11.03.2022
Date of Hearing......oooooi 0l 000.03,03.2023
Date of Pecision.............. e f ........ L.03.032023 - -
Mr, ‘sammllah Ex-KPO (BPS 16), ‘:‘w} M"A Irlbundl Home & ._
”l ribal Affairs Depaxtmpm Peshawar o N
............ . Appe[!(mr .
Ve'rsus .

I. - The Chief bccretarv Government Of Khyber Pakiwtﬁnkhxi@, Civillu

: Secretariat, Peshawar. R o . . '

2. The Scerctary Home & Tribal Affairs ' Depa.:f.*.ment‘, Khyber @
Pakhtupkhwa, Peshawar. o

3. The Secretary ¥y ablishment Department Khybel Pakhtunkhww "

Pesl ’]\V‘)I

Eeevheesenenan, ,.....7....,.........,......,..‘....................(Respondents)

hoa Fl lil-un st
Frauitievyaver

PP T
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: Mo FH0025 titled " Reedad  Khanevs-The  Chigf Sucreiary,  Cinversiment  of | Klivber
Paldhiunkineg, Civeil Seererariat. 1% Jhnvru gd others”. decided cn 43.03.2023 by Division Bench comprising

© Kafibn Aredi i Khan, Charmen, and .m Ra'nzu R(hrmuv Member, Siidwial, .Khybur FuAnlmmhna Service
’thm.fi Poshenvar. A . e

Nurvice

~ . <
e C

Service Appeal No.776/2022

.. Date of presentation of Appeaf...-';,..' ......... 11 05 2022
PDate of Hedrmo...-..,.....,...: ............. ...-..03.03.2023
. Date of Decision................ e ..03.03. 7073

.'.Mr. Kaﬁi Atmad, Ex-Assistant (BPS 16), Lx—I’A TA 'lnbunal Home
' & Tr Ibal Aﬁcms Dc,partfmnt Peshawar.

evraeearenaanas Appe[:’(mt )

' ' _— ) ﬂVersus . o

. The Chief Qecrehry,'Govemment Of- Khyber P"khtunkhwa le

Secretariat, Peshawar.
The. Secretary Home & Tr 1bal Affai'rs
Pakhtunkhwa, Peshawar. .

The Secrctary }ustablmhmeut Dep‘:rtment, K’lyber Pakhtunkhwa

lL)_el)arti11exlt,

‘Peshawar.

R R N L

,'..'...._.,....'.............‘.........,........;..».,(I_féspondef_ats) :

-

Serwce Appeal No, 777/2022

Date of ]Jiebull"ltl()n of Appeal...l...: ...... ll 05 2022
Date of Hearing........ e 03.03.2023
Date of Decision.................. e ......03.03.2023

 Mr. Ikram Ullah, Ex-Naib Qabld(BPS 03) Ex-FATA Triburial, Home
& Tnbal Affairs Depailment Peshawar

crreresranaaras .Appel[ant

Vv ersu§.

- The Uuef bocrctarv, Governmcnt Of Khybe1 Pakhtunthwa Cwnl

Secretariat, Peshawar. A
The Secretary Home &
Pakhtunkhwa, Peshawar.

T;:-ibél Affélirs' ‘-Départment, Khybexi

. The Secretary Rstahhshment Department I\hvbu' Pakhwnkhwﬁ =

Peshawar.

(Respoudents)

Servn:e Appeal No. 7 78/20
 Date of ptcscntatlon ot Appeal............... 11 0s. 70’)2
‘Date of Heari Mg, e ----..03.03.2023 .
Date of Decision.............. it :03.03.2023

Khyber |

TR N TIPTRTRITY
2 .
lﬁkﬁﬂ“%’&“"

[N




) - ! ) T 't . - ) .A L -
. X‘\ ) T Nervid appeal Mo TAE0IT Tiied " Reoded -!{?f:ifr-vi'-ffille' Chief Secretary, Governmicat of “Khyber
g o Fukbiwiklsi e, Ciend Secretariai, Peshavvar wnd others”, deeided on 03032023 by Division Bench coniprisig

Keddinn arshed Klan, Chadizon, and Ms, Rozing hchmmr. 'wfcmbel Judiciaf., }\hyber f'aan.Umw Servige
Tribunal, Poshan wor :

Sadlq Sh‘:h, Ex- Dnver (BPS 06), Ex FAlA lubunal Home &
"Iubal Affairy l)e[mtment Peshawal ‘
Cerveereeeraiaaaas Appel‘l(mt

Versils T e L

I The Chlc See retaiy, (Jovemment Oof khyber Pakhtunkhwa, Civil :
Secretariat, Peshawar. - o -
The ~Secretary. Home & Tri'bal 'A‘ff.aitts‘ De—partment; Khybe_:r .
Pakhtunkhwa, Peshawar. .
3. The Secretary Lstabhshment Departmcnt Khyber Pakhlunl\hwa'
‘. ‘T’Qxhawat . . o , .
e errreeneeareanes ....‘.....‘...5.....;.........,a.,.'.......,......,....(Réspmzdents)*

e S‘erwce Appeal No 779/?(}42
Date of presentation oprpeal .............. 11 05. "072
Date o[’l_lualmg.‘...,: ....... N :03.03.2023 °
Dz.ﬁ'c.,ofl'_)ecisiorl.T ..... e .03, 03 7073
- Mr. Mulnrmnd Adnan, Ex-Assistant (BP& 16), Ex—FAlA Trlbunal
Home & Tribal Affairs Department, Peshawar

. A ......'.‘.....'...,.Appell{u-zt‘

1 i

’

Vers us

1L The' Chmf ‘we'z‘i,tal‘v, Lrovumnent of Khybu Pakhiinkhwa, Civil -~

%(netalmt Peshawar. S . o
2. The Secretary Home &. Tnbal At‘fairs Departm’er’)'t, Khyber.
- Pakhtunkhwa, Peshawar. ‘

The Secretary ’i‘,smhhshmtnt Denartmcnt Khybu Pdkhtunkhwa'
Peslnwal

LY
b

(Respondents) :

-

N Serwce 4ppeal No.780/2{)22

. - Date'of pxe:.entatlon of Appeal .......... 11’0’5 2022,
B Dadre of Hearing ..o e 03.03.2023

Da!c of Dcuslon....'......'..:.,.'..,.- ............. 03.03.2023

'
’

Mr. Asad lqhal Ex- Jumor (,lelk (BPS 11) Ex—FA’J A fnbund] Home."
- & Tribal Affairs Da.panment Peshawar. ’ '

v

- Versus

N .
v
. - * !

o E ¢ The’ Chief SCchtﬂry, Govemment Of: Khyber Pakhtunkhwa C‘m]
P & - Secretariaf, l‘cgha“d;
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\\‘ . N . N . . - N .
™ Service Aol No TRLU2022 ditlest Ru.d/ W Mu'm-v.. The Chief Seceetary,  (Gov ammm‘ ‘nf M)ybm '

- ’ Pakimurkoa, Civil Secretariod, Peshawor and others " decided on $3.03.2033 by Division Bénch comprising
’ Kelon drstzed Nhan, (mummn and Mc Rozing Relumm Mamber, Jlad'uu{ La‘psfw Pakhnunkiova Service

PR LA

.lrbunm Fesbuneqer,

2. The. Secrétary - ilome & Tnbal Affans Department, Khyber
Pakhtunkhwa, Peshawar. '
“The Secrefavy l‘,stabllshment Departmcnt Khyber Pakhtunkhwa :
Peshawar. _ ‘ '
‘ ...............'.......;.................<......;.....................(Respamfenis)~'

s

-s o

S'ervlce 4]Jpem’ No. 781/"(}

o Datc of presentation oprpeal......I ......... 11.05. 202’7. ' -
"~ Date of Hearing.........0.... e ..03.03.2023.
. Dare of Decision............c.. et 03 03.2023

* Mr. Muh.{nm.,m Shoaib, Ex-KPO(BPS- 16), Ex-'f:/\'rzx ‘Tl'ibunai,‘
‘Home & T nlmi Aﬂans Dcpartmmt Pe;hawar B ‘

-

Versus""' L

- - §

1. The Chld Scnx*etary, Govemment Oi I\hybcr P'ak.htunkhwa LlVll:

« . Secretariat, Peshawar. '
. 2.°The Secretary: Home & Ty ibal Affaifs Department, Khybe‘r
Pakhtunkhwa, Péshawar. P
3. The Sccutary lzstabhshment Department Khyber Pakhlunkhwa R
Pcshawqr L : : et
TR ........:..,"...............~.-..........-.....l.‘..~...~....(Respoa([ent$if\\ '
Serwce Appeal No 782/2022 o . - o IR
R - Date of pnesentauon of Appea]...‘., ........... 11 05. 70"2 T
‘ Date of Hearing............0o... e 03.03.2023 Lo 3
" Date of ‘],)LClS]Oll...-... ......... e :....03.03.2023 R ' :
Mr. Adnun Khan, Ex- KPO (BPS 16), Ex kATA Tnbundl Home &
' Tnbal Affairs Department, Peshawar : -
. V‘el'Sl:lS . R

[~,'The (,hlcf Sccutary, Govemment OT Khyber Pakhtunkhwa Civil
 Secretariat, ’eshawar.

2. The ‘Secretary Home & Trlbal A,ffairs 'Department;, -Khyber
Pakhtunkhwa, Peqimwal ‘
3.- The Secretary Ebtabhshment Department Khybel Pakhiunkhwa
Peshaweu o __
Ceedevenieneassaenscearaas SOV PORUIPPFRURIRRRRIIN ¢ . 72 ondents -
| ' S : - X esp ()
3 i ‘
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Service dpyicel N 774002 tided  “Reedad - Khan-vi-The  Clilef .S‘ugwluljy Gaveryment - of i‘lwhr,

Pubhamidhoa Civif Secrciarian, Peshavar and:others ™, decided on 03.03.2023 I.)' Division Bencly conprising
Kalin Arsiad Khan, Chaioman, aud Ms. Rezsing Rdnnfm Munb«‘r Judiciol, Khiyber Pakltunkinva Service
Vit Pyesiunvar, . - -

———

Se;‘wceAppefd No. 78?/2()22 o S

Date of presentation of Appcal.......,....t.._l 1.05.2022
Date of Hearing.........ooooones e 03.03.2023
Date of DLLI‘:IOI].....,.;.....-,.,.,...:'.-.L ......... 03 0.) 7073

" Mr. Muhammad Awais, Lx-Dnver (BPS 06), Ex-FATA Inbunai
Home & Tribal /\tfm:sDeparfment Peshawar, : _ :

V Versus

. The Chief %uxct‘xry, Govemment Of Khyber PaKhtunkhwa Civil-
-Secretariat, Peshawar.

The  Seecreiary Home - & ’Tr’ibal Aftam _Departmem, K;hyber'
Pakhtunkhwa, Peshawar. .

: _lhe Secretary Fstablishment Department Khyber Pdkhtunkhwa,
Peshawar.

(Respondents) ‘

Service A ppcal No. 784/202 2

Date of pre«,untauon of Appual .............. 11.05. ’)022,
Date of Hearing:....... e ....... 03.03,2023
I)JC of ])cc:lsxon..-.f..,.. ......... e, 03 03 2023
Mr. Nasir Gul, Ex-Naib Qastd(BPS 03), Ex- FATA Trlbunal Home & .
Tribal Affaurs Depaltment Peshawar - , ' ’
[RIITIIPIRRITS JOPST Appell(mt o
Versus -

»

The Chaef ‘iecrdary, Government Of khybcr Pak.htunkhwa, le

Secretar 1at, Pes hawar.
The becretary Home & Tnbal Affans I)Lpartment Khybel"'
- Pakhtunkhwa, Peshawar.

. The Secretary Lstabhshment Departmwt, Khyber Pakhtunkhwa ;
_PLSde’ll

N T A e L & A et A A A ) 0 S

-

(Respandents)

e

Service AppeaiNo.302/2ozz ST

Date of pteqcmatlon of. Appeal e 1.05,.202.? ’
Date of Heaving................ EUUTST 03.03.2023
_ Date of Dccxslon... ........... Geein...03.03.2023
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2022 tied " Reedad  Khav-vs-The  Chief “Sceretry  Gevernment of . Khyber
Padehronkti , Civil Secretariar, Pestitvar and others ™, decided on 03.03.2023 83 Division Bencty comgrising

Sucvice  Appeal NolF

Teihonad, I'oshear . .

Mr. Mohsm Nawaz, EK-StL11051dplwel (BPS 16 ), l“x-l"/\TA Tllbunal
Home & Tribal Aftairs Departmenl Peshawar.,

R R erererreeaa bererneeranednaeaeaes ...Appéllant

Versus

Secretariat, Peshawar.

i-ATA Tribunal, Peshqur

-‘--‘-.'-..--.--oo cqn_-o- onlootau'ou;'.ooo-o trannvesena .......APPEII(!n’
: TRESTED

’ . s

Kb Arshad Shan. Chainman, ap u' s, Rezina Rdnmn Mw'bl Jucicial, Khyber Pakhtinnidnve Service "

: The Chief ‘sccrcmvy (xovemment Of I\hybex Palshtunkhwa le_

The Secretary Tome & r{rlbal Affairs | epax’tment, : Khy,ber
“Pakhtunkhwa, Peshawar. -
3.-The Seu'et‘uy Estabhshmmt qurtment Khyber- Pakhtunl\hwa R
' Peshawal . : -
Ceeeeeneneanans i eeirereesaneraicveneneanes vt .,';;...(Re.spondents)?’\"
Service Appeal 'Vo 8112022 B
Date of p:esematnon of Appeal ........... . ...,”0.0‘5_.2052 -
Date of Hearing........... e :.....03.03.2023
Date of Decision......o.ooiio i, 03 03.2023
Mr. lahn i\h‘m, S/O Arsala Khan Rio Guidala Chowk PO Namak -
Mandi Mohallah Tariq Abad No.2, Kakshal Pesha war, Assistnat/ -
Moharir, Lx A" I’A Tribunal Peshawar, -
vt T P ST Appellant
Versus - e
I The Chiet Sceretary, Govemmem Of Khvbex Pakhtunkh\v't Cnvﬂ.
Secretariat, Peshawar. IR
2. The Seucianv Home & Tubdl Affairs Department : Khyber :
) Pakhtunkhws, Peshawar. |
3. The Secretary Establishment Department }\hyber Pakhtunkhwa -
‘Peshawar. o S ‘ ‘
e eeereeeiaeaans ‘ ....;..-....,.........,.,...‘.7‘...'..:...,.,.......,...5.(Res;j0:zdents).
Serwce Appeai N0.81 7/2022
Date of pxesentauon of Appeal..,'......'... ..... 0.05'.202"
Datc of Hcalmg..l .............................. 03.03.2023
-Date of Decision...........in 03.03.2023
~ Mr. Ziafat Ullah Khan S/O Nalmat Ullah Khan R/o pr esentlv Masud
lbrahim Bara Gate, PO GPO, Nodlnya Payan Peshawar, Driver, Ex-" . -_

y

".%\
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Sewme: A vucq} No //-V’I)ﬂ titledd Ru.d wd  Khoan-vs-Tins f/.v.(! S creiary, u.mnm;cn{ of Amhgr

Pakntimitio, Crod Secretariat. Peshawar and athers” , decided on 03.03.2033 h\ Disigion Bench camprising |
1 Keline distind Ko, € Laarrpian: and Ms. Rozing Rehman, Mem‘ i, !udh.m! Mubu I‘a:’;h'un(h\m Scrv ice
' /nlfmrm F \I)'I\uu

~ Versus

The Chief ‘iccretéry;'Govermne‘rit' Of hybe' Pakh*unkhwa Clwl

- Secretariat, Peshawar.. - /

[R)

The Sccru.\ y Home & ']‘ribal Aftalrs ‘Department Khyber
Pakhtunkiiwa, seshawar.

. The ‘iurcm:v l‘stablzshment Department I\hybel Pakhiumdawa,
_Peshawal o S C

e (Rcspmzddnts)

[CO N

B W

v .

‘Mr. Muhammad Shoaib S/O Assala Khan, Rio Kakshal Pul P.O. .

. The Chief Secretary, Govemment Of Khyber Paldltunkhwa C1v11 |

Secretariat, Peshawar, L
. The Secretary [ome & "Tribal . Affaxrs Depamnent Khyber _
Pakhtunkhwa, Peshawar. L R O

~
——

SerwceAppealN(J.815/2022 S

- Date ol"pwsmtataon of appeai. e ‘....70 Ow 2022' |
Dates o_i'ﬂcarlngz,......,........_‘.',‘.: ..... -e:+03.03.2023
Date of Deciston............. ..... .03 03 2023

»

“Mr., Faheem Bimhmd S/IO Hidayat Ullah R/O Kotla Mohsm I\han o :
' Landl Arbab Mohallah I\asabdn Peshawar. '

P QR 1) 211111

T ’ .

L : VersUs

"The Ch:ef Sccretary, Governmcnt Ot Khyben Pakhtunkhwa C1v1l

Secretariat; Peshawar.

The Secrctary Home & Tnbal Affairs Departmem,' Khyber’~‘
Pakhtunkhwa, Peshawar. o ’

. The Secretary: Estabhshment Department Khyber Pal\htunldlw
‘Peshawar.

— : . . ~ BN pos

Serv:ceAppeal No. 814/2()22 L

Date of pxgsuntatlon of Appeal ........ :20.05.20
Dale of Hearing........ S P 003,032
Darn, ofDemsxon.f..v. ...... et 103.03.20

S P o -l

Kakshal, Mohallah Tariq Abad No. l Peshawar, Naib Qa’sid, EX-FATA
FllbUﬂdl P \hawm o ~

. . Versus’ ' :

APTESTED

A e i
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Tribpnel, Mesivion e
3 'Théx_ Secretary Kstablishme nt Department }&hybu Pd:(htuf]i\hW’
. Peshawar, S '
. : Serwce Appea! No.31 /2 022 SR
Dyate.of pr <~sentmon of Appeal e, 20.05.2022
Pate of Heartng........0........ e 03.03.2023

. . . . - : : _‘ i Y : ‘ o } .
y R ' . . T . ) O o~ | ‘
N . ) . . ; o .o .
z.‘,,',»_,.-;/,,' No 7022 tiiled “Recdad  Khanvs-The (el Secretary, Goves sl “of Aiiyba)

" Palduunkima, Crwid Sécretariar, Peshaar and cthers . desi f2f o 03.03.2023 by Division Bench comprising
Keadim Arstoat Khan, Cliirmon, cd s, Ro:mu Rehaut, M nher, Judiciei, Kivber l’nfthlu:i.(/m'u Service

Servise

Date of Decision. . ooooeeeoieiieeea i, .....03.03.2023

Mir, Elsram Ulhh Q/O lxehmat Ah Jumcn Clerk, Fx IA'IA Tnbunal
Pebhaw'n

..... ./lppellnzt
Veréus

‘
1

.

N

- -

1. The Chief Sceretary, Govemment Of I\hyber Pdkhtunldlwa ClVll
. beuetalwt Peshawar. . L
7. The Scerciary Home « & Trib.al A;ffail‘s -_Department,‘_ Khyberf
 Pakhtankinya, Peshawar. . .
3. The becremry Lstabllshment Departmcnt Khybcx Pakhtunkhwa
Peshawar
: Service Appeal Nq.'&:! 672022
- Date of pfesént,at'ion of Appea‘l...ﬁ, . ...... .20.05. '?02’>
Date of Hearing............... cevrenenennn. 203,03, 20
Date of Decision......oo i '...0.3.03-.2_023-
~Mr. Khan, U! Bashar S/0 Sahlb Dln R/O PO bhah Qabool Awllya
House No. 2938, Mohalldh Dabgari Bazar Sakhwat Hussain Peshawa;
JumorClui\ L. -F AI"A"[nbunal Peshawar. -
) -'Versus
. .. The Chief Secr elary, Govemment Of l\hybex Pakhtunkhwa van[
. Secretariat, Peshawar.
2. The Secretary Home & I‘rlbai A'\ffairs Depénment ‘Khyber.
Pakhtunkhwa, Peshawar. .
3. The Secretarv Lstabhqhment Department K.hyber Pakhtunkhwa
‘Peshaway
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2. The" Secrefary Home' & 'Irlba,l Atiaus ,Depar_lment,. Khy‘ber” i
Pak_htunk_mva Peshawar. - ' :
. The Seeretary -P,siabllshment Department Khyber Pakhtunkhwa
~ Peshawar. - , ,(" o

Al

Neevier i -:'\'.'.'. 72122 dited Ru'dau’ Al!an-\'r-lln' Chief .)cudm; Uovernment  of l\hyl;er .
Fak r”‘lﬂl\"l' . Civil Secretarial, Pe stenwar and oriers”, decided on 03.03.70023 by Division Bench CoMmprismg
Kerime dvsivad Kian, (lmlrv'rm rmd M. Rozina I\unnau Member, Judiciai, Ahlhel Pm:hlurrklma Service
Tritwnal, I-osinve . :

Sl e e e . . . ) )
W W v . N - .

Servzce Appcal No 81 //2022

Dau of plLerlldtlon of Appeai ..... e, .20, 03 2022
Date of Hearing........... et 000303, 2023 .
Date ()f_DCClS_IOn....~...............7.-‘.. ......... +.03. 03. 70 ;
_Mr. Naveed Ahmad S/0 Sami Ul Hag R/O Khat Gare, House No 131,
Mohallah Muhdmmad Khan Sadozai,- Peshawzn, ‘Naib Qamd, Ex- -
FATA, Tubunal chhawm e o :
e Appellant R
S Versus e
e lhc ( hief hurcmrv, (“ovemment Of Khyber quhtunkhwa Civil
-~ Secretariat, eshawat.
2 The Seeret tary. Home - & Tnbal Affalrs Depa"lmcnt Khybﬁp.
~Pakhtunkhwa, Peshawar.
3. The Secretary lwidbhshment Department Khybel Pakhtunkhwa
- Peshawar.
: ServueAppeal No.318/20 e -
Date of presentation oprpeaI..;..'......... .20.05,2022
Date of Hearing............... e -03.03. 2023
"Date O'fj)bLlSIOI]‘......;;......,...,..........:...OJ.O 2023
" Mr. B‘xhar Ali ‘)/O Mehmood Khan R/O Gulddra Chowk PO Namalx
‘Mandi Mohaflah Tariq Abad No.2 I\akshal Peshawar, Lhowkldax Ex- . o
FATA "J ubunal Ptshdwm C A ' N
RN SO Appell{mt o

- -

‘v ersus

I The Chief’ %ecrctary, Govemment Of Khyber Pﬂkhtunkhwa Cl\ul.'
Semetdnat Peshawar.
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.S(!l'\'tu;‘ Appeat! "\"L'Lf;""[/?ﬁ.)::' tited “Reedud Khds-vs-The * Chief Sacretary,  Eiovermnent of Kliyphor

 Babhiekinens, Civil Secretarial. Peslcsrar aid athers”, decided vn 03.03.2023 by Division 8each comprising
C Rudin drsiad Khon, Cheirson, cnd Ms, Buzing Rz }mmn 'U..ml;;.: Jwdicial, Khyber Pukiy mnl,h\va Su rice . - ]
Tribune d Peshanear, i N . R ’e
c iy
: Present: i
Nom Muhan.nnd }&.hattak L :
CAdvocate . i .1 or'the appellants

' in Service Appeal
U Ne.7742022,
_ .. 77512022, 776/2022,
- 77712022, 778/2022,
S 779/2022, 780/2022,
o L T81/2022,.782/2022,
. YT T832022, 754/2022,
S 802/2022,

o hman P\han o ' .
Advocate............. el e ..For the appellants - -
' o © in Sérvice appeal

No.811/2023,
- Lo 812/2022, $13/2022,
s 814/2022, 815/2022,
S o 816/2022, 817/2022,
8182022

\flnhammad Rla/ i\han Pamdakhel :
“Assistant Advocate C}L]l(.ldl ................ Cenn F or n,spondcnts

APPEALS UNDER SECTION 4 OF THE KHYBER
PAKIITUNKHWA -SERVICE - TRIBUNAL ACT, 1974
AGAINST  THE . IMPUGNED ORDERS DATED
17.01.2022, WHERLBY MAJOR PENALTY ~OF
REMOVAL FROM SERVICE HAS BEEN IMPOSED ON
THE APPELLANT. AND AGAINST THE IMPUGNED
INACTION  OF THE RESPONDENTS BY NOT
. DECIDING THE DEPARTMENTAL APPEAL OF THE

' APPELLANT WITHIN THE STATUARY, PERIOD OF
NINETY DAYS. - o C

C()NSOL]DATED JUDGMLNT

KALIM Al\.SHAl) KHAN CHAIRMAN ‘Through  this single - -

-judgment all the ahove appea}s are going to be decided as all afe similar, -

i nature and almaost with the same contentions.

ALY
uf’Q) ‘ﬂJw “an e
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} ’ - Seevice dppral Na FTIE022 ditked "Reodad  Khgiwva-The Chief Sucretary, Govenment of Khypber
LT - "Pukhninkive s, Croil Secreiies. Peshawar and athees”, deculed o 03.03.2023 hy Division Hench comprising -

E Kuabint drshad Khan, Chaiemean, gnd Ms Razina Rehman, hunoe? Judrcied, I\}nmr Padtnkinea Scr\’iqc
. Tritwsnd. f'\.‘\hrnun R

e . "o
. .

20 -The. appellants were appointed against .differcr;t pbsts in -the
, 'ersth1il¢ FATA Tribunal and after  merger of the Fedem]ly

Aclm]mste; ed iuhal Aieaa with’ the plovmce of Khybel Pakhtunkhwa |

. the c:mpl’oyces ot the FATATribunail inclpding the appe]lants were ,
t1‘ai13ib1=|'ed o the j'Govemment of Khy"ber P_akhtunkhwa Home &-Tribal :
Aﬁdus Dep(uimem and they \.'er(, pOsted agamst dxﬁeient posts v1dc. L

- _Nonhcation No.. L(&A (HD)2 5/’)0’71 dated 17.06. 7021 Vide dlfferent o -

covering, Yetters all issued on 2 10 0 , the dppelldnts were. ser ved
-with-show cause:tiotices by the Sepretary to thé Govemmem' of Khyber b

Pai;htimkhwa,u homc_ Department, Peshawaf, containing the following

stereotyped allegations: .
“Thar  consequent upon  the. findings &
recommendations of the Inquiry Committee it has =~ .
been proved that- the recruitment process for - -
selection of 24 employees in EX-FATA Tribunal. ‘ '

was unlawful and all 24 appomtmem orders were. -
_ issued without 1 : - S
L lavwful Authority and liable to be cancelled”

e wa’s thus found by the'? Secretary to the Govgmment df Khyber\

Pal\htunkhwa Home Depaﬂment Peshdwar that the. qppeliants had

been guihy of “Miscunduct” as Aspe'ciﬁed in"rule~'3 of the Khyber‘ ’

Pakhtunl\h\w Government Selvanta (Ftﬁcmmy & Dlsmplmc) Rules A
v N

BN
' "Oll lE"!d wnh Ru!e—” Sub—Rule(l)(vx) “appomted in VIOIatIOH of law

and l‘LilQS"". ' .

Cltis pertinent to mention h@re that the Inquiry was dispenseé with by

- the Secretary.

T The appellants (iled their respective. replie‘s'and vide impugned Ordérs, .
e - . ) \ .
g\j’- . the Sef_:retary_ to the (Jovemmult of Khybel Pal\htunkhwa IIome

"!, I'\I‘ Srgyz:‘q 1\
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3. On veceipt of the appeals and their admission to full hearing,

- themselves were candidates were/existed no attendance Asheel, m‘inut'es

L e ,N/

CNervee Appead Wo FRA2 wited " Reedad Mrmhvv»'ﬂm Cliief Secun av, Government “of &ftjbar
Pablugshdven. $ivil Sevrearion, Peshavear and otfirs ™ decided on G3.03.2023 by Divivion Bench comprising:
*Raita Avshead Khan, Chairman, - and Al Hn:ma. Rahunan, mumh: Judiiad, Kiher Pakliunkhee Service
Teibuanie 11 Jnhuu ot

Department, - l’cshaw.:u re mo\red all the appellantq from service. The .
-appeliants filed: depanmemal appeals; which were not responded within

- 90.days compelling the appellants to file these appeals.

the respondents tvere summoned. Respondents put appearance and

t ol e

contested the appeals by filing written rgpiics raising therein numerous

legal an'd 'f:-ncl ual objf;ctions. The defensc setup was a total denial of the

claim of tlﬂe appellants 1t was mamlv contended in the rgph 23 that the -

-
>

appellants were not jctggrie\'/ed p_ersons; that 2 fulj-ﬂedged eriquiry was
conducted in the matter to check the credibility and authenticity of the

process of advernsement and selection and it was held that the entire

_ process of sciec'l.ion from top-to bottom was “cordm non ’u'dice”; that
- : b _

enquny was mnduuted agamst Mr. Sajjad ur Rehman ex- Registxar,

_FATA Tribunal under-rule 10 of the Khyber Pakhtunkhwa Gov‘erﬁment .

.

_ Servants‘,(Ef‘l'icien‘cy:& Discipline) Rules, 2011 wherein the enquiry

veport held that the same selection committee was constituted. without

- lawtul aul;ln_,n-il_y; "that the said co'm'mi‘tte'e comprised ~ of

:temporary/cmmmud'ulv wages employees of FATA Trlbunal who -

of thé meéting and even'the appoi'mment or'd‘e'r were found ambiguous;

that the said Lt‘pdnl"i’l\.n(dl committee: unlawfulky nere ascd the numben. ,'

of posts fmm 23 o 24 illegally and issded 24 orders without any

- recommendations of the legitimate Departmental Selection Commitiee;

e 2R
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. that the enquiry committee termed all the said appointments ilegal and

.

Servive  ippeal Mo 272092 gitle! “Reedad  Khunsws-The Chief Seercrury. Gavermment  of  Khyber .
Péidnnitneg, Conl Secrciariar. Peshinvar and others ", decided on 0303.2023 by Division Bencly comprsing
Kalim Asshad Khan, Chavmen. and Ms. Rozing Retunan, Member, Judicial. Khyber Puhsmbinn Sgrvice

Fribuved, [eshenvar,

without lawful anthority and recommended to cancel/withdraw.

‘e

'r:j4,_ - Wc h we hcard learned coumel for tln. app llants,ar.xc'l‘ learned .

Asslbtant Advmate Geneml for ﬂle responclents

5. The Learned counsel for the éppellanj:s reiterated the facts and

- -

~grounds detailed in the memo and grounds of the appeals while the -

leammed  Assistant  Advocate: General+ controverted the. same by
supporting the impugned orders.

6 s um‘.lis-pm.cd‘ that the appellanté- were appointéd by the Ex-

‘FATA Tribunal and they had been performing duties until their removal

» ° A

- from service. The allegations against them are that the recruitment

- process was. unlawlul and the appointment orders were issued without

lawfutl “authority. - Not a single  document’ was produced by.'ﬂle

respondents in support of these all.egz_itibns:'-befo_;"e the T rfibu'na}. All the

- - - . . e -

esponse Lo ﬂw advet tisement.in two Uldu dalllcé "AAJ Pcshawar and

“AA YEEN Pcshawar“ It is worth mentlonmg that all the appellantshad |

duiy applie_d for the posts. The appoih’[ment Qrders shc‘)w‘that each

appointment. had  been made- on "thef

Departmentd] ,SLlcdxon Commxttee (D‘SC) The- leprIldPlltb though '

N

alleged that"the. DSC was unlawful but have not explamed as to how

that was so? The posts advertised ‘were w1thm the competence of the

Revxqrrax undel 1ula 5 of the Federally Admmlstexed Frlbal Areas 7

Tribunz;l Adn'linistrative, Seryices, F_inanciaI,AA'ccpunt_ar'id Audit Rule's,.

. . . ’ U ‘;: oA

.o)-"wre»\ v""P..h ivhrf h""’

Terata dl

-~ -

‘ appellams were the candidates in the process of selec_tion. initi'ated in -

recbnﬁnendatibn- of the--

Y
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. baldiailegatio,n that 'theA selection process was also Lmlawful; there is

“details of any such. employees had been produced before us, nor any

‘appear before the Tribunl. Itis also und-i:sp]uted. that the appellants were

N

Survice  Appval - No 7140022 tided " “Reedad  Khan-vs-The Chief Seerctary, Coverument of Klyber”
Puklfianihoea, Crvil Secretarice, Peshoivar gud others ", decided an 03.03.2023 by Division Bunch comprising.
Ketim Arstaa? Ki, Cluirson, wrf Ms. Ru:ma Rduncm Member, Judicial, Khvher Pakhtunkinca Serviee
Aribunal, J’=.s!-.um:

2015, The i(m thc alleganon that the appomtmem ordus were issued

by Lmlawiui anlhmlty is also not tmdmg tavour wnh us. Regaldmg thu

nothing morz said ‘as to ‘how the process was unlawful except that the

" said. -committee  comprised of temporary/contract/daily  wages -

.~ employees of FATA Tribunal who themselves were candidates, there
- were/existed no attendance sheet, minutes of the meeting and-even the

“appointment orders were found ambiguous. We find that there areno =

’

¢

- order of constitution of the s‘e'lgectiOn committee alleged to be’ against the

Iéw was. produced, similarly né detéils ifééal'ding nt;fﬁber of posts so -
much so who was appointed a_xgéirisf the '24-{%‘15051‘ allegeﬁ to be in e*’cgsé _-i
of thle 'sanct‘i‘dne'd |.)_os§ts?‘n0thing is known n'or'any‘fhin.g'in suiapoft 01‘:”.the
abc-)vé was |3!:,1E;¢%I on the.record désf)ite sufﬁcignt time- giAngn'ic‘m the

request of the Assistat Advocate General. Even today we waited for -

four long hours but nobody from 1'e§pondent/depél't11jent bothered .to‘ .

not "ais_sociated w.ith the enquiw 'proceédings on th'e basis of ‘whjch they

-

-were penalized. [n the bhOW cause notices, the appellants wcre also saxd

to be gu;lty undcr rule 2, Sub-Rule(I)(vx) of the Khyhcr Palxhtunkhwa

Government Sbervam.s (Efﬁciency & Disci.pline') Rules,f 201 l;Athe .said"

provision is reproduced as ander: . | = ',
“Rule 2 suyb-rule () clause (vi) “making .. - N0
‘appointment or promotzon or having: been . (|
appointed or promoted on em‘aneous grounds in )

wo/m/rm of any law or rules .

~
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Keevice  Ajwpeat ML TI4/0022 mled I(’(,;.dqd Kheneve-The ("Iucl Seventary,” Guvernmeni of A'iy:‘:x
Pakdrtin
Ealun Aesd
Tribtned, 1.

v

Secretarial, Peshgwgr and ml;er.s “decided on 03.03.20623 by Divesion Bench comprising a
Chin, sCligtirsaan, atkd 11.; Rozina I(tshm(ﬂ, Member, Judicid, Kinber Pakhtwkfwa Service
\'r’lllfl!

.
v

7. Nothing: has been said or expiained ,in the replies of the

respondents or during the arguments regarding the alleged violation of -

taw and rules in the gppointments of the‘ép'pellants. 1t isalsotobe . L
~observed that if at all there was any: - 1l]eo lity,, meoulduty or

“wrongdoing found in the appointments o‘fﬁ the‘ appellants,"whic_h;ha_ve"
nowhere been explained nor, as aforesaid, any document produ_ced in =

B '_ . . . . ' . . - i N
that' regard, the. appointment orders. of the .appellants have not been~~-. .

cancelled rather the appellants were removed from service,

| 3. The chistré}r ( Saj.jad-ur-Réhman),l; o'f the EX-FAT.A‘T.lA‘ib/L}l'na‘I,‘
who haci made ‘1hé‘ appointments- of the appellants as ‘compé'tént‘
éutﬁofii:y n:n-mdc_;r _ru}c-s of the Federally Ac’lmAitﬁstered 'I‘l‘ibﬁl AI;C_EIS : |
'I‘ribﬁriz;l A_cl-nnixwi.;;tgtalti've; Se’fvices, _F iﬁa'r_icial, Av;c»ount"aﬂd Aud.itlit.{ies,
2()}5;;‘\;'a_s removed from service .on.the basisv of the sai_d. ‘enqui'ry.‘ He
filed, Service .'A'ppca'} N6.2770/2021 b‘e‘fore this Tribtiﬂﬂi, which was .
“partially aécq;ted o 01.0_;.2022 ah.d the méjor penélty of rémoval from
service awarded to. hiiﬁ w%as poiwerted into mihor.»p.enal'ty of 'stoppage' of A‘ |

increment for one year. We deem appropriate to reproduce paragraphs

5,6&7 ’Ofih(‘. said judgment. =~ - .-

. "3 Record reveals that the appellant while serving -
‘us Registrar Ex-FATA Tribunal was proceeded
against on the charges of advertisement of 23
number posts without approval of the mmperc’nt
autharity and subsequent selection of candidates in
an unlawful manner. Record wouild sugg st that
the * Fx-FATA Tribunal had its ‘own rules _ S
specifically made for Ex-FATA Tribunal, i.e. FATA o R T
TRIBUNAL  ADMINISTRATIVE,  SERVICES, '@ ~ ‘ '
FINANCIAL, ACCOUNTS AND- AUDIT RULES, :
2015, where appointment authority for ;ﬁbking
appaintments in Ex-FATA Tribunal from BPS-1 to

(. E ot TR e

Py ey
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Service, dppead N 77422 Glded  Reedad AJ:«H-M-I he Chicf Secrerary, Govermuent - of . Khyber . ‘
Pakluwrihua, Cil Scoretarnat, Feshiovar and others”, devided on 03.03.2023 by Division Bench comprising . A

Aulnu Avsherd Kiwan, Chaisman, and M\ Ro:mu rfenlu o, M—w:ber Judicial, Khyber Pakhtunkhwe Service
“Fribvand, 1 \hmuu . .

14 is ‘r(mistr : whereas Sfor the posts from PPS—IJ
to 17 is Chairman of the Tribunal. : B
Y6 On the other hand, the inquiry report placea’ '
on record would suggest that before merger of Ex- _
FATA with the provincial government, Ad: ditional . : |
Chief Secretary. FATA was the appointment N
authority in respect of Ex-FATA Tribunal and after
merger, Home Secretary was the appointing
authority for Ex-FATA Tribunal, but such stance of
- the dnguiry officer is néither supported by any
documentary oof nor anything is available on
record (o substantiate the stance of the inquiry
officer. The. inguirv officer only suppovted his
stance: with the contention that earlier process of
recriiirment was started in April 2015 by the ACS. -
FATA, which could not be. completed due to
reckless  approach of ‘the FATA Secretarial
" towards the issue. In view of the situation and in Ty
presence  of  the Tribunal Rules, 2015, the
Chairman and Registrar were ‘the competent
authorily for filling in the vacani posts in Ex-FATA
Tribunal, hence the. first and main allegation
- regarding appointments made without approval
Jor the competent authority has vanished away and
(it can be safely inferred that neither ACS FATA
nor Home Secretary were competent authorily for .
- filling in vacant posis in Ex-FATA Tribunal was

W3

el

G
either ACS FATA or Home Secretary, but they | .
were unable 10 proa’uce such documentar y proof ’ . -5
Thé  inquirv  officer mainly. /o,cmed on the . S ~"" .
recruilment process and did not bother to prove , '
that. who was appointment aithority for Ex-FATA ., - 0

Triburial, rather the mqun y officer relied upon the
practice: “in vogue .in Ex-FATA Secretariat.
Subsequent  allegations leveled against  the
appellant are offshoot of the first allegation and
once the first allegatlon was not proved, the. . L
subsequent allegation does not hold ground. ' ' R
7 We have observed certain irregularities in T
the recruitment process, which were not so grave A
10 propose major penalty of dismissal from.service.
Careless portrayed by the appellant was nor
intentional, hence cannot be considered as an act
of negligence which might not strictly fall within , o ‘
- the ambit of misconduct but it was only a ground . o :
based on which the appellant was: awarded - major . -
punishmeni. Flement of bad faith and willfulness o
might -bring an act of negligence “within the
pitrview of nmcondut:f but lack of proper care and

FToY 35 T
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Sterace .-«";qk't.'l No. 7743022 utled  “Reedad  Khan-vy-The Chisf .S'n."cuc,"ary, Government gf Khphgr
Pakhtkbnea, Crvit Secratornt, -Peshawer and others?, decided on (3.03.2023 by Division Beach comprising

S Katlin Arsinet Kb Cliodzman, cmd My, Rozina Reheman, Member, Judwial, Khyber Pakhnwkhnea Service
Tribunal, Pesliowur ' ' : . - i

vigilarce might not always be-willful jo make the
same as a casé of grave negligence inviting severe
punishment, Philpsophy of punishment was based
on the concept of retributign, which might be
either through the method of . deterrence or
reformation. Reliance is placed on 2006 SC MR
60." . '

rd

In the judgnient it was fodnd that there were some irrcgularities in the
appointments made by the Registrar, that were not so grave rather lack

nt proﬁer carc and.vigiiancel was the_re. which mi.ghi_.not belwﬂill'ﬁil to
make the: .‘zz;ne as a case | of grave negligence inviting severe
punishment. [t is nowhere alleged by the 1:e§p011dcnts in the shc-)_w' ca{use'
notices, impugned ordérs or even i‘n-the repiiés that tﬁe appeliants Wél'e, |

e:then not quahﬁec: or were me]mble for the post aqmnst Whlch they

’

had been dppmnlcd There might be n*regularmes in the process, though. |
not brought. on surf_ace by the respondentsjn any shape, yet for the Saigi '
' "‘,al“lege.d ilTégLﬂﬂfitif;S, ' th_é app’eilant‘sA coﬁld not be made to suffer;
AReiianCe is p]accd‘ cmlf)% SCMR 413 titléﬂ"‘Secretarf to szérnﬁuént

of NWFP Zaknn@%cia/ Welfaré Depariment Peshawar and another

.

versus Sadufllahy Khan”, wherein the august Supreme Court of PaKistan
held as under:

"6 I iy di.s‘tf,zrbz'ng 1o note that-in this- casé
petitioney No.2 had himself been guilty of making
irregiitar appointment on what has been described - e
“purcly remporary basis”. The petitioners have
now tirned around and terminated his services
“due 10 irregularity and violation of rule 10(2) ibid.
" The premise, (o say the least, is utterly untenable. .
The case of the petitioners was nof thar the
respondent  lacked  requisite qualt]‘lcufmn The
setitionaers themselves appointed }nm on remporary
pasis in violation of -the rules for reasons besi
known 1o them. Now they cannot be aliowed 1o
ake henefit of their lapses in order to terminate

3~ R L™
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622 gitled  “Reedud Khan-vs-Tie . Chivf Secretary, Govermment of Khyber
Pawh iiat, Peshawar and athers”, decided on 03.003.2023 by Division Bench comprisiag
Kafun drsteud K, Chairman. and. My, Rozina Rekawn. Alember, Judicial, Kiyber Pakhfuniinga. Service
Trifmad. 1 shawor, :

Sevive  apmeal \’n z74

the services of the respondent merely, becquse they

have  themselves - commilted  irregularity  in -

violaling.  the  procedure  governing  the,
appaintment. In the peculiar circumstances of, ihe
case, the learned Tribunal is not shown to luve_
conimiiied any illegality  or zrrcgmw m' in re
ms‘r‘urz;.m the respondent.” ‘

g, Wisdom is '—1]%0 derived. from 7009 SLMR 412 titled “qud :

.

Asadullah ‘K_han Versus Federaz‘-ion of Pakistan through Secretary

Establishment and others”, wherein the august Court found that:

"8 biothe 'msen case, pelitionér ywus never
promoted bz.nr was directly appointed as Director

(B-19) wjier fulfilling the prescribed procedure, ' .

therefore, petitioner's: reversion to the post of -~
- Depury Director (B-18) is not sustainable. Learned .
[ - /‘.-'

Tribunul dismissed the appeal of petitioner on the
ground that his appointment/selection as Director
(B-195 way made with legal/procedural infirmities
of substantial nature. While mentioning procedural A
mfirmities in petitioner’s appointment. learned "
Tribunal has nowhere pointed our that petitioner
was, in any wey, at faudt, or involved in getting the
said appointment -or was promoted as Director (B-

. 19). The reversion has been made only afier the
change in the -Government and the depar Lmental
hcan’ Privic to it, there is no material on re cord o
substanriate  thar  petifioner” was  lacking  any

. qualiiication, experience or was found inefficient

or unsuitable. Even in the summary moved by the
incumbent Divéctor-General of re ?poml(»nt Bureau
he had nowhere uzz*nhomd that petitioner was
Jinefficient or unsuitable to the post of Direcror (B-
19} or iuc!u.d in qualification, and experience,
excepr pointing out the departmental lapses in mm’
(lppmnmzf'm

9. Adimitredly, ~ules for appointment to the post of

Direcior (B-19) in the respondent Bureau were
dulv  approved by the competent authority;
petitioner was - catled  for  iaterview and was
selecied on the “recommendation | of - Selection
Board, which recommendation was upp:owu’ by
the competent authority.

10. I such-like a situation this Court in the case of
-~

.
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Cbe prnished  for any action or omission of
pelitioners (department). They: eannol be allowed

cominiired by the Government can be ignoved by

C Paktundtg, Uit

; Gohar  Riaz
refereice of Secretaiy to the Government of N.-

and  Water and Power

~dbbas Al Mcz/ano aud ano!her 7004 SC MR 630 -
“held: - - ‘ .

Cappointnient. On this aspect, . it would be relevant

Corder to terminate services of ¢ivil servants merely

- gF omni of same havi ing been made in violation of

rerpriisite qmzh/lcattun.s . : o DA

- consistently declared by this Courl.is that once the

P A

-

Apneal N P02 dited T Reedad Alnm wws=iThe  Chief Seerctary, Goveemment of  Khyher
creferic, e sshwar and atlers”, decided on 03.03.2623 by Division Bench comprising

Nervree

Kulitip < Kitern, Cherean,, aitd M. Rvuum Rehingn, . Mamber, Judicial, lf.mner I’a&htunl\!nm >r.'rwcc -
Fribtnetd, Pesbet

. - “ E : ] [ .
Federaifon  of  Pakistan =~ through - Secretary,

kstablishment Division Islamabad and another v.
2004 SCMR 1662 ~with- specific

W b ZokatiSocial Welfare Depmi*nen[ Peshawar e .
and aiiother v. Saadulalh Khan 1996 SCMR 413 =~ - ' A o
Development Authority ' '

througph  Chairman WAPDA House, Lahore v. SRR :

"Even otherwise respondent (employee) could not

fo iake benefits of their lapses in order 1o
terminaie the service nf ! egponde’nt merely because
thev had themselves committed meﬂulmfry by
violunsig  the  procedure  governing  the .

ta refer the case of Secretary 1o Governiment of N.-
WP Zakar/Ushr, Social Welfare Department
{996 SCMR 413 wherein this Cowrt has candidly
held. thar department having itself appointed civil
servanl on temporary basis in. violation -of rules
could not be allowed to iake benefit of its lapses in

because it had itself committed irregudarity in

violating procedure governing such appointment.

Sumilarly ini “the.. case of Water -Development

Authority referred (supra), it has been held by this o -
Cowrt thai where authority irself was responsible ) - .=
Jor nx ‘I\I;i”lg, such appointinent, but .subseguenfh ‘

took  a. furn mvd terminated theiy services on

the rules, this Court did not. appreciate such . = L :
concluct, particularly when the uppom/eﬁs ﬁtl/zlled R Lo

[l hi Muhammad Zahid Igbal and others v. =% A
DO Mardan and others 2006 SCMR 283 this ‘
Court observed that "principle in nutshell and

appointees are qualified to be- appointed their ~ - = ", .
services cannot subsequently be terminated on the " o Sk
basis of lapses and lfrregularities committed by the . . R : -k
depeariment iself. Such laxities and irregularities - S

the Courts only, when the ar)poznfees lacked the
basic ¢ cligibilities otherwise not".
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Fribupricel. Peshenvar,

12 Qn numerous occasions this Court has held
thal  for  the irrvegudarities  committed by  the
d([)fﬂ'/i‘)?(”ﬂf itself” qua  the appami‘ments of - the
candidate, the appointees cannot be conde nma’l
srzl;su/uew/) with the. change of Heads of .;,‘l.e
Depaiiment or at other. level. Government s an
institution in perpetyiry and.its orders canviot be

reversed simply because the Heads have changec!

Such cet of the departmental authority is ali the

L MoFe mr'm{m@d when the candidate is otherwise .
Jully eligible and qualified to hold the job. Abdul .

Salim v.  Government of N.-W.FP, il'u‘oug/z
Secretary, Department of Educarion, Secondary,
N-W E P. Peshawar and others 2007 P]C (C:S.)
179 .

/3. 1’1 is 1.'1:(J:’/-~.s¢5ffi'cécl principle of law that in case of
asvarding major penalty, a.proper inquiry is lo. be -
conchicted i accordance with law, where a full’

OPPOTInTTY. o/ defence 'is to be provided 1o “the
delingnent officer. Efficiency and Discipline Rules,
1973 cleaily stipulate that in case of charge of

misconduct, " a ﬁz/x’—ﬂea’ged ingquiry Is to bhe

conducted. This Court in the case of Pakistan
International — Airlines Corporation  through
Managing Director, PIAC Head Office, Karachi

Airpor, Karachi v, Ms. Shaista Naheed 2004,
SCMR 316 has held that "in case of award of

major penalty. a ﬁfl/—ﬂedcfed inquiry is 1o be
conchic /ui i terms of Rule 3 of E&D Rudes, 1973
and an opportunity of defence and personal
hearing is 10 be provided”. Specific reference is

made to latést decisions of this Court in cases of

Secretery, Kashmir Affairs and Northern Areas

Division, lslamabad v, Saeed Akinar and another
PLD 2008 SC 392 and Fazal Ahmad Naseem -

Gondal v. Registrar, Lahore High Court 2008

SCMR 114,

4. In the faers and circumstances, we find that in

this caxe,  neither . petitioner was found to be

lacking in gqualification, experience or in any

ineligibility-in any manner, nor any faulr has becri
atiribuied o petitioner, therefore, he cannot be

reverted froni the post of Direcior. (B-19). Act of

sending summary- by the Establishment Secretary

 tg-the Prime Minister was not in accordance with
 Rule 6(2) of the Civil Servants (Appomtmem

22-

Service oy weal Np FR42002 0 tided “Reedad i\lmn—\’s The & “hief &'(r«’mn' Gevernueni of Kh )b(;r
o Paklddavs Cond Seerctarian, Peshawar und ofhers”, decided on 02.03,2023 by Division Beneh comprising :
Redisn sbestred Koo, Charmen, and Ms. Rozine kehmcm Muber, Judiciaf, Khvber Pakhtunkiwg Service T
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Service Mwwal  No 7742022 dted  “Reedad  Khan-vs<The Chivf Secralury. Government of  Khyber
Paikhutiddnrg, Coel Sov i, Peshawar aivd oilers™, decided on 03.013.2023 By Division Banch comprising
Kehiw vsbiod Kien, Chaoan, and Mz, I\a,mu Rehman, Member, Judicied. [\n)bw Pakluungivva Service
Teibunod. Pshanar .. -
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Promotion and Trcznsfer‘) Rules, 1973 as the
Establishment . Secretary — was - himself  the.
appointing authority. The departmenial authoriiies.
at the time of appointment of the petitioner as
Direciar (B-19) did not conumit any irregularity or
illesality  as  has  been  affirmed by the
Establishment Secretary in the summary (o the
Prime Minisier. The power vested in the ¢ ’ompeien(
athoring should have been exercised by the
compeient  authority irself, fairly and jJustly.
Decision has ic be made in the public interest
based on policy. It must be exercised by the proper
cuthoriiv and not by some agent or delegatee. It
musi he exercised without restraint as the public
intcrest may, firom time-to-time require. It must not
be . jeirered or hampered by comtracts or other
bargans or by self-imposed rules of thumb. So a
c!m,.rz../mn must be made between  following a
consistent policy-and blindly applying some rigid
yule. Secondly discretion must not be abused. In
" the case of Zahid Akhtar v, Covemmenr of Punjab -~
PLD 1995 SC 530 this Court observed that "we 0]
- need not stress here that a tamed-and subservient
bureavcracy can neither be helpful to government
nor it is expected to inspire public confidence in

administration.. Good governance . s largely ¢ A

dependent o an upright, honest and  strong
Cbureancracy. Therefore, mere submission to the
will or superior is-not a commendable trait of a
bureancrar, It hardly need to be mention that a ~ .- -
Government servant s expected 1o comply only
those ordersidirections of supel ior which are legal

- and within his competence”:

10. o a.rccent judgment in the case titled “/nspector General of
- Police,. Quetia and another versus Fida Muhammad. and. othei'lv"

* reported as ”0__-. SCMR 158’% the honourable Court obser ved that

”1/ The doctrine of vested right upholds and
* preserves that once a right is coined in one
locale, its  existence should be recognized.
- everywhere and claims based on vested rights
are enforceable under the law Jor its protection.
A vested right by and large is a right that is
zmquuhjmdl_; secured and does not rest on any
particular event or sel of circumsitances. In Jact,
it is a right independent of any contingency or

i
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eventi n[ % whzch mey amse from a contract,
statuic or by operation-of law. The doctrine of

locus poenitentiae sheds light on.the power of

receding till d decisive siep is taken but it is not
a principle of law that an order ohce passed
becomes irrevocable and a’ past and closed

- transaction. If the order is illegal then perpetual

rights cannot be gained on the basis of such an =
illegal order-but in this case, nothing was
articulated 10 allege that the respondents by =
hook and’ crook managed their appoz}"fmem.s or

'commu‘q..d ainy nns:epre.sentanon oi fraud 0)

their appointments weré made on political
('on.sm'w (‘tzon or motivation or they were not
eligible or not local resza’ents of the districi
advertised for inviting appltcatmm for jOb On

Cthe  contrary, iheir cases were . properly

considered and afler burdemome exercise, their
names were recommended by the Departmental
Selection Committee, hence the appointment
orders could not be withdrawn or rescinded once
it had taken legal effect .and created certain
rights in favour of the respondents.

A2 The learned Additional Advocate G eneral
Jailed to convince us that if the appointments

were ~made on the recommendations of @ -+
Departimental Selection Committee theri how the
respondents  can be held responsible or
accountable. Neither any action was shown to

vaé heéen taken against any member of the.

Department 1l Selection Commitiee, nor against ’
the person  who  signed  and issued - the

cappointment letters on approval of the competent

authority. As a mafter of fact, 'some streniious

- action should have been taken againsi such

persons first who allegedly violated the rules
rather than qccusing or blaming the low paid
poor employees of downtrodden areas who were .
appointed ajfter due process in BPS-1 for their

really a sorry state of affairs and plight that no
action was taken against .the top brass who was -
engaged in the recruitment process but the poor

respondents were made the scapegoats. We have
- already held that the respondents were appointed

after fu[ﬂl/mq codal formalities which created
vested rights m their favour that could not have

worigt, Peshawar i others ™. deeided vn 03.03.2023 by Division Bench comprising -~

3
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Kuehon Archisd Khus, (,.n(rum{ w wnd Ms. Ruzina Ke hm m, Member. Judwial, Kiyber Pakhtunkinva .Sw\'m.

Trebugudd Fevhenr.

cbeen withdrawn or . ancel!ea in a per fumtor y
manner  on. mere * presupposition . and  or o
" conjecture which is clearly. hit by the doctrine of
" locus poenitentiae that is well acknowledgcd and .
embedded in our Judicial sysfem

1. For what has been.discussed above, we hold that the appellants -

have not been freated in accordance with law and thus the irpugned

1

orders are not sustainable. On acceptance of all these appeals we set =+ . -

aside thé,i:‘nmlgne‘ci~ orders"_and direct reinstatement of all the appellanis™" "~

thh chl benr_tltq Cost shﬁ],l. follbw the eﬂ/f;m'.‘C‘c')nsig‘n.

12, Pmnounved in open Court-at Peshawar and glven lmder our .:
Iumds (md the wa! oj the Tnbmml on thts 3 ¢ dzz y of March 202 3.
KALIM ARSHAD KHAN S

Chairman

o of r""' 7 J"“‘*"‘\""z ,
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‘Do hereby appoint and constitute Noor Mohammad Khattak'»

. Dated. _/ /202

VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

R ~  (APPELLANT)

M. ¢ b - (PLAINTIFF)
- | (PETITIONER)
VERSUS |
L ~ (RESPONDENT)
A ~ (DEFENDANT)

Advocate Supreme Court to appear, plead, act, compromise, -
withdraw -or refer to arbitration for me/us as myj/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other

‘Advocate Counsel on my/our cost. I/we authorize the said . -

‘Advocate to deposit, withdraw and receive on my/our behalf all
- sums and amounts payable or. depos:ted on my/our account in the
_ above noted matter

CLIENT 1/ Conib

ACCEPTED

~ NOOR MOHAMMAD KHATTAK

' .ADVOCATE SUPREME COURT
(BC-10-0853) - ~
(15401-0705985-5)

~ KAMRAN, KHAN

‘UMAR FAROOQ MOHMAND

(Rpetnan
WALEED ADNAN

MUH AD AYUB

oFfIcEE . ADVOCATES
- Flat No. (TF) 291-292 3" Floor, . -

Deans Trade Centre, Peshawar Cantt.
(0311-9314232)



