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Implementation.PetitionNo.____-. 216/2023

' S.No.

Date of order

_proceedings

2

31.03.2023

Order or other proceedings with signature of judge ‘ L

TG
-

The "execution petition of Mr. Adnan Khan
submitted today by Mr. Noor Muhammad Khattak
Advocate. It is fixed for implementation report before

Single Bench at Peshawar on . Criginal

file be requisitioned. AAG has noted the next date. The
respondents  be  issued  notices to  submit
compliance/implementation report on the date fixed.

By theerer of Chairman

RECHTRAT Y




J ' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

.~ PESHAWAR |
Executlon Petltlon No. % / 2023
' . In
Appeal No. 782/ 2022
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P BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL .

ES_HM

Execution Petrtlon No /2023
~In
Appeal No. 782/2022

‘Mr. Adnan Khan, Ex-KPO (BPS-16),
. Ex- FATA Tribunal, Home & Tribal Affairs Department Peshawar

................. esserneiseen PETITIONER
VERSUS

The Chief Secretary, Govt of Khyber Pakhtunkhwa, CIVII
Secretariat, Peshawar.

" The Secretary Home & Tribal Affairs Department Khyber

Pakhtunkhwa, Civil Secretariat, Peshawar. : |
The Secretary Establishment Department, Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar.

EsRIBEsNEBARNS ‘l. nnnnn asens RESPONDENTS

- EXECUTION PETITION UNDER SECT ION 7(2)(d) OF

THE KP SERVICE TRIBUNAL ACT 1974, RULE 27 OF

 THE _KP_SERVICE TRIBUNAL RULES 1974 READ

WITH SECTIONS 36 AND 51 OF THE CIVIL
PROCEDURE CODE AND ALL ENABLING LAWS ON.

'THE SUBJECT FOR THE IMPLEMENTATION OF THE

JUDGMENT DATED 03.03. 2023 IN LE'ITER AND

SPIRIT.
R/SHEWETH:
L

That the petitioner filed service appeal bearing No. -
782/2022 before this august Service Tribunal against the
‘major punishment of removal from servnce, order dated
17. 01 2022, : .

That the appeal of the petrtloner was finally heard and

- decided 03.03:2023 and as such the ibid appeal was

allowed in favour of the petitioner with the followmg rellef :

-by this august Servrce Tnbunal

"We hold that the appellants have not been treated
in accordance with law and thus the impugned

| _orders are not sustainable. On acceptance of all

these appeals we set aside the impugned orders
and direct reinstatement of all the appellants w:th
back benefits.”

Copy of the Consolidated ]udgment dated 03.03. 2023 is
3 a&ached as annexure BENSEORAN ll’....lylll,ll'.ll.l IIIII NRESEEBNN A
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- 3- That aFcer obtalmng copy of the Judgment dated
-+ -03.03.2023 the same was submitted wuth_the respondents
for implementation to the Department but the respondent

department is not willing. to obey the ]udgment dated
- 03. 03 2023 in letter and spirit. :

- 4~ That petlttoner havmg no other remedy but to fi Ie thls
' implementation petltton

It s therefore most humbly prayed that on
acceptance -of the instant execution petition ' the

, respondents may kindly be directed to implement the
. Judgment dated 03.03.2023 ‘passed in appeal No.
- 782/2022 in letter and spirit. Any other remedy which this

august Tribunal deems fit that may also be awarded in -

favor of the petitioner. ,

.. PETITIONER.
" ADNAN KHAN

THROUGH

"~ NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT

& =
KAMRAN KHAN
ADVOCATE HIGH COURT.

* AFFIDAVIT E
I Mr. Adnan Khan, Ex-KPO (BPS-16), Ex- FATA Tribunal, -

Home & Tribal Affairs Department, Peshawar, do hereby solemnly affirm
that the contents of this Execution Petition.are true and correct to the hest of
. my knowledge and bel:ef and nothing has been concealed from this Honorable

Court. : . ,A’J/\M )
| . o . . . . - . . M}’/ -

-DEPONENT



e - v e

3

e, - .

' .‘unm. I, psul No: 7}‘4/“0"2 mled' Rm.dqd Khan-yse Mg Ch!qf Secre!uq: Govermiehl. aj Ahybe :
ST - Pakhtuni b, Crvit Secrefariar, Peshnvar rmd olhers a'eclded on 03.03.2023 by Divisian Bench comprisigf
* v Kelim Arstud Khai, t.hammm am) Ms. Rosi ber, Judicial, M;yber Pakhnmkima Se
Tribonid, ushmm: ) o . T .

. KHYBF,R PAKHTUNKHWA SERVICE TRIBUNAL, .
. -./‘_ . PESHAWA_E Lo \

BEFORE KALIM ARSI-]ADKHAN CHAIRMAN o
et ROZINAREHMAN MEMBER(Jud:cnal)

Serwce Appeal No. 774/2022

Date of presentatlon of Appeal. Sets ...... 11105. 2027
" Datc ofHealmg..........,._. ...... e iveesaieat 03.03.2023
Dat( ‘of" Demsmn.,......’.............l ........... {)3 03.2023

. ) Y kY

"Mr Reedad Khan., Lx~Chowhda (BPS-O?) Ex- FATA Trxbunal C
'_'Home & Tribal Aifan‘? Department, Peshawar e T
e S CUINE TR -........,‘,&.',.....Appeilanl T

Versus

",.g;l.'The Chlef becretary, Go%mment Of Khyber Pakhtunkhwa, .Cw:l,{ DR

. Secnetauat Peshawar _ -
2. The - Secretary Home & Tnbal Affalrs Department Khyber- L
"' Pakhtunkhwa; Peshawar.. SRR
3, The Sec_retary Eatabhshment Department Khyber Pakhtunkhwa' e
oo Peshawar - el e T
Creeenens ......... (ReSpondents) —
S ServtceAppealNo.775/2022 Coe T S

. Date of 111 esentat:on of Appeal...».' ............ 11 05 2022 N\

: Datc of Hearing........ 03 03.2023 .
Dart of Dcc'smn...._........-..;.-.'...'-..;-...>..'..,:-‘....03‘ 03. 2023 "
.1 - . o SR
Mr Samm!lah Ex-KPO (BPS 16), Ex—FATA Trlbunal Home & SRR
T r1bal Affalrs Department Peshawar L g o

SRORR rereenieeaennaa srprbessieesnanias 4 ...... .Appellant'
Versus

BT The Chief Secretary, Govemment Of Khyber Pakhtunkhwa, C1v1l |

Secretamt Peshawar;,

2., The -Secretary Home & Tnbal Affaus Department Khyber

. Pakhtunkhwa, Pebhawar - ey '
3. The: Secretary Estabhshment Department, Khyber Pakhtunkhwa
, Peshawar. * _ . - C *

. .-‘..-.............'....'.'..’..j:.f........;.;;.;.;‘..’_..;.'._...'._;‘..'.1.','.',...'..;,...(Resporzdents)

)

a,;:fgt:pﬁf‘e?rED. SR AT F«STED' R

to bu tme& t.opy
Advoeate

& rvam-. Frilans?
: @-ﬁr&mﬂd P
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‘ .S‘ur\m zspp:.'rl M! 774/2( 23 mled “Reedad Khan-vs-»?’hc Cluej’ Seuemry ("owzmmem ‘of Khyber

.~“-‘.‘ " .. . ‘.. - " _l.-"' — .

Podchtunkivea, Civit Secreayiar. Peshawar ind other”, a'cclded on 03.03:2023 by Diviston® Beuch comprising ~ .

. Kalim Arsivad Khens; Charjeman. uml M Rozim Rchm.m. Member Jucheial, khyher FPakhtunkinva Service

s 7ubmml rushmwfr e e
o ..

; rew——

Semuce Appeal Ne.. 776/2022 -

l')atc of presematlon of Appeal ............... 11 05. 2072
" Date of Hearing..., .. ...... .....03.03,2023
“Date of Dec1smn.;.........'._....‘.’.....l.'_..‘.;._.._.. 03.03 2023

R

M. Kaﬁl Ahmad, E; x-Assistant (BPS-Lé) Ex—FAT'\ Tnbunal Home_"t‘;'_

~& T1 ibal Affairs Department Peshawar

.:. -------- o-oe -------- 'o-.oncoo,-.,. oo-‘o-ooc.o-o-oa-' .'.‘...........v.-...‘ .--.Appel!ant . ' ‘_-“

' "V e'rStis

fSecrctanat Peshawan
Pakhtunkhwq Peshawar S -

H'Peshawal , R :
Ceenes Cermeseiuasaiseranesnasnadasses ’....‘._...;'.;..'.i....,;.;...........(Respondents)

: Servtce Appeal No 7770022

- Ddl(. ofpr(.sematlon of Appeal.......L ........ 11.05: 2022
Date of Hearing........v....i.- eareneaesegebast ..:03.:03.2023
Date of Decmon.......',_.-.-.__......'..'.....',;'..'.'. ..... 03. 03 20’73

."The Secretary’ Lstabhshment Department, Khyber Pakhtunkhwa, '

. The . Secretary Hon{e & Trlbal Affa:rs Department Khyber

Mr. Ikram Ullah, Ex- Naib Qasnd(BPS-OS) Ex-FATA Tmbunal Home. o

‘ '. & Tnbai Afhml)epzu tment Peshawar

. .‘oncooo«_-gc-.-.....o‘ ------ 4avssanensnsee Oiclc. oooooo '.?..b..’-.;..'..-'.. sesesnsvasen ...Appe”ant ]

P
. Rl

- Versus e ,

Secnetanat Peshawar. .

Pakhtunkhwa Pcshawar.

) 1. The Chlef Secretary, Govemment Of Khyber Pakhtunkhwa Cw:lz :

The Secretary Home & Tnbal Affalrs Department K.hyber:

. The Secret.u-y Estabhshnient Department Khyber Pakhtunkhwa, -

“Péshawar:."- | T

..... ....'...;;L..T.}é;;r.‘._..'...f...'..'......j....,...,.'..,_...';,'......:.;......(Respondehts)
" Serwce Appeal No. 778/2()22

Date of pleqentatlon of Appeal....‘....-». ....... 11 05 2022 ; o
. Dateof FIEaring. ..o eoveseeineveeesieviiiienen03 03.2023. "
L Date ofDecxsnon..'.' .......... el 03 03.2023

‘i‘.% M? *m

*uwy

“kh'“ khwa

- ey . - . S . wil
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‘: - v .' [l-‘. | . -.- . i . Coer - : - . ' R ;' . .
- L . \uun. 4unnl Na 7]3'207 mlsd Ieeedml Kh(llhlls Tie Chmj .Secremr; (uwernnmm ca' r.iwbar
' ’ P : 0 Pakdmbima; Civil ‘-euwarml Peshwar and others®, decided on 03, 0? 2023 hy Divisionr Bencl comprising
, Kol Arshai Kikm, Chairawn, and Ms. Rozina Rcfwmu Meutber. I\hyber Pakh !zwa Service
. 7nhwml P shm-m L o : o .‘ oo T .

Mr ‘iadlq %lnh, Ex-Drnver (BPS—06), x~FATA Tnbunal Home & s
l‘nbai Affam Depaﬂment Peshawar . e
o aeaeas T TR ..,.Appellant ,

Versus .

. The Chief Secretary, Govemment Of Khyber Pakhtunkhwa, Cnvxl Lo
1 . - . Secretariat, Peshawar.. . o
I 2 . The Secretary - Home & Tnbal Affalrs Department Khyber,-.‘
l L - Pakhtunkhwa, Peshawar. L
‘ - 3. The Secretary Establlshment Department, Khyber Pakhlunkhwa _

Peshawal _ -
.~ .(Respondents) ]
e Servrce Appeal No: 779/2022
" Date of presentation oprpeal...'.'..'...., ..... 11:05.2022 |
Lo ... . Dateof Hearing.......ic.. ‘.v.........;,._-‘.,L."....03 03.2023 -
J Lo Date ofT’)ecxswn...-.-"..;.,'...'..,.sﬁ..;_,., ............. 03 03. 7023‘
o) " Mr. Muhammad Adnan, Ex-A331stant (BPS-IG), Ex-FATA Tnbunal
N ‘Home &- Trlbal /\ffalrs Department Peshawar : R
b I TP PR SRR PPN winenemesssesssisanaspiosess ..Appellantv' c T
' Versus ' |
1 - ' ' ‘ '
t = ceL The Chnef S‘earctary, Govemment Of Khybel Pakhtunkhwa, Clvzl'
1 A Secretariat, Peshawat. - a
. -2;.The. Secretary- Home & Trlbal Affalrs Department Khyber ,
. -+ .+ Pakhtunkhwa, Peshawar. . S
. w3, The Secretary Estabhshment Department Khyber Pakhtunkhwa,' L
*,i e P Peshawar o P L S
R Ceseeciesasann renressiassseeane ....(Respondents)
T SRR T 2 L SerwceAppealNo.780/2022
| L ) R Da‘fe of presentatlon of Appeal .......... .a.lI 05 ”022
o) . Date of Hearing......... Femateienes 03 03.2023 -
Q 3 _-Dau, of De<:1310n....". ..... e 03 03 ”023
o & Mr. Asad lqbal Ex-Jumor Cletk (BPS—I!) Ex-FATA Tnbuna1 Home_fi '
1 ' ;-'-j" Ry .,& Tnbal Affans Department Peshawar . R S
»E - 9 s veiiedesieresmeenararesionnas .......Appellant L
iq """' ;,5’ R | ', Velsus o
4 Kl S iy o . . .
e L M.Q
?r -~ The Chlef Secrctary, Government Of kiryber Pakht&mkhwa, Cwal .
Ky Sec,retanal Peshawar
g bfb “"‘“khwn- '

M’" Tt'ffvnnor S
AP eAFRunziL .




, - DR ’ L TSeree !mmnl Ao. 774/5‘&2 tled " Revdend- Klmu-v: Tl;e Clua{ .Ssomarv ﬁawmmcm a[ A’bybar '
; e o o Pakhiunkine, ¢ il Soeverariat, Peshaveir and gthers”: decided on 83.03. 2023 hy Division Beneh cahiprising -

o . « Katon srshied Khuin. t’iurirmqa and M.c Rozina: Rdmuw Mewber, Jm(um'l Khyber Faldmmkbam Service
! . o Tlrbmml Pulruwm et ] e et T .

’\).'

. .. : Pakhtunkhwa Pcshawar :
- " 3..The Secret.lry Establlshment Departmcnt, Khyber Pak.htunldlwa,
B Peshawal B : : -

'
u.:

:h- L o Y deayenesesenss oacvvuo.bo:--ccr.c.,.q-'.g o..o..l.ocv'gqu. ssvruvivens ...(Resp()ﬂdenﬁ')

Servtce Appeal No. 781/2022

th L Datc of plesentanon of Appeal ...... avaeneas 1 1 .05. 2022
T Date’ ofHe.«nmg..;.."._:;,....,.‘.....: ..... S 03.03.2023 -
{0 o o Date ofDemston..- ...... e reeageineaanenees ;...03 03.2023

1 - Mr. Muhainmad  Shoaib Ex—KPO(BPS 16), Ex~FATA Tnbunal -

o ' fHome&Tr]bal Affairs Depa.rtment Peshawar. : L
# o‘p..OQO.JOI.'0.0--ao_-,h.o.hllioctl sssampee .caooooo.-cnno-c. ----- ,.T...f...'.,‘.-.APpe[lant . -
5N Vefstl"s

T R 2O .__'The Chief @ecretary, Govemment of K.hyber Pakhtunkhwa, Cwﬁ" B
L “* .= Secretariat, Pcshawar. .

,': 2. The Secretary Home &, Trlba] Affanrs Department Khybex
q “ Pakhtunkhwa, Peshawar.

1 T .-_‘:: 3. The Secretary I*_stabhshtnent Department Khyber Pakhtunkhwa .

. Peshawar. o L
. '......1..'.....(Resp0ndents)

Svesepnssesastanea ‘000.-0.-..!-‘-...00'-' ------- ssssnesn’en

Servlce Appeal No. 782/2022

(TR T :Ddtb ofplesentauon oprpeal...'...-;.‘-...,_....1l 05 20‘72 .
S O S R - Date of Hearng.. ... steerivessionsasnenicsoe 03:03.2023
' ' o "ADate ofDemsnon.._...;7..'..'.:.,'......;.:'._.,.... ..... 03 0.) 2023- o

40 g S -Mr Adnan Khan, Ex-KPO (BPS—16), _ x—FATA Tubunal Home & .
T ..Tnbal Affairs Department Peshawar.

o'--.q.-ouo ------- seshesven AssywevuBERanS RN RN TS

Appel[ant

oooto,uo.ps-..--a.ug ........

.Versus

I. The Chlcf C}ccrctary, Govemment Of Khyber Pakhtunkhwa, Cw,; o

.. Secretariat, Peshawar | L
" The. ‘Secretary’ Home & Trlbal Affaus Department Khyber', ;

- ‘Pakhtunkhwa, Peshawar. - - o
The - Se(.retary Establlshment Department Khybm Pakhtunkhwa,.' -.-'

Peshawm

28]

Gy

- -."‘,-.‘--'.---“-.:-5-: ‘.':“.'-"'ffl’f:; '.".'.'.;‘..'; ........(Respondeu })

oy E '\ s‘ThsTED

- tif.'} !H"‘ i:é s*n Polw) ry
) l-‘ydv jeate.

2.~ The. Secreta'ry- Home & Tubal Affaxrs Department ;Khybér; ~:Ij
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o Home & Inbal Affanrs Department Peshawar.

B . l. . . D . . . . - '

Servicw » dapizd ! Nn 77 4!311".2 fitled Rccdad Almu v Tha Clnef S'L.A‘f&lﬂl‘&' Ciavermnent W Hwbw- ' i T

o Paklminkin i, Cvil Saeretarion, Pashawar apd others™ decidod-on 03.03. 2023 by Division Bench campyising’ o
< Kattinn Apshiad Khan, Clisirman. qind Ms, RaJna Relunan, Awubu Jlldlumf &bybc: Puklmmllnva bemc(.

7uﬁrmul It ﬂ'nmm AR

-
s==

S -3 Serwce Appeal Na. ?83/202.,

W Datt of plesentatlon of Appeal. Senibesseais 11 05 2022
. Date of Hearing...... 03 03,2023 -
g _Ddlc ofDecas:on ..... wei e 03.03 2023'

‘ '..:Mr. Muhammad Awans, x-Dr:ver (BPS-06) Ex-FATA Tnbunal E

....... o'-.otvuacoowq.‘c‘.totc.o.l.,..".! p-uco-nn---------o-o

.'..‘...Appellant

Versus

PP

L 'The Ch;ef beeretary, Government of Khybe1 Pakhtunkhwa le

' Secn etariat; Peshawar

-2, The. Secretary Home - & Trrbal Affalrs Department K.hyber
R Pakhtunkhwa, Peshawar. . o
3. The Secretary’ lnstablnshment Department, Khyber Pakhtunkhwa, :
‘ .Peshawar ) S '
senevyeasesaenes T T .......'...,..,,;....(Respondents)

o : Servzce Appeal No. 784/2022
Dau oJ presentatlon of Appeal....,:., ........ 11 .05. ’?022
. Date of Hearing............. ..... ...03.03.2023"
s Date ofDecnsxon.;.'.ﬁ........;1._:...,'...'..-..'..;.V.OS 03 2023

M. Nasir Guil, Ex-Naib Qasid(BPS- 03), Ex»FA TA Tnbunal Home &

Tnba! Affairs’ Department Peshawar o o
eeeenes peireeneeadoneiinite crecenentitionens .Appellant" P

. Versus

1. 'The Chzef %ecretary, Govemment Of Khyber Pakhtm:ﬂahwa C1v11 . o

Secretariat, Peshawar. .
The Secrctary Home & . Tnbal Affaus Department Khyber"‘ ‘

~ Pakhtunkhwa, Peshiawar. -

3 The - Seclemry Establishment Department, Khyber Pakhtunkhwa,

. Peshawar. , e o . .
' .....,7..,,..'..;...'..-..,'..-.A.,...,,..r...'v......:.»..',.5.,...'..-..-...»l,....._._...(Respandents)‘ -
QT Serv:ce AppealNo 802,9022
AN e Date ofpresentatxon oprpeal..;v......' ...... ll 05 ’7022 R
‘Q f'f" Date of* Healmg...'....,‘..;.-.....,,5 ..... e 03.03.2023 a4
&0 »3‘")” Date of Decision............. 03 0.) 2023 " Lo
x.f‘.‘:
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Lo ‘Home & Tribal AffausDepartment Peshawar

ra
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Sm/u Anpeal r\’o/'rl/"ﬂ.?.? mled Rzedad Ahan-vs The (Jmf Scoretory,  Government of -Khybor
Pukhunkined, Civil Secrerariaf, Peshawar and others”, dcmded on 03. 03 2023 b Dwn-nm Bench comprising
Kalpn' Arshad Khan, Chairman, aml M& Rozina Rehime.. I\h)ber Pakhhnkinve Scmce .
Inhlmal I 23 hlnmr ’ . s S . . ’

' Mr Mohsm Nawaz, EXaStenographer (BPS 16) bx’hFATA Trlbunal .

Versus :

V. . l},'The Clncf Sccrctary, Government Of Khyber Pakhtunkhwa le,"

A Secreta1 1at, Peshawar.
'Pakhtunkhwa Pe:.hawax

’ Peshawax

C emeeees eieaserpernesseereseaean Q.J,-; ..... ....... (Respondenis)

Serwce Appea! No 81 1/2022

Date of pxesentatlon of Appeal..._..; .......... 20 05. ’)0”2

- Date of Hearing........ - wen.-.03.03.2023

 Date O DeCiON. orp oot 03.03.2023

'jy Mr. Tahlr ‘l\han, 8/0 Arsala Khan R/o Guldara Chowk,. PO Namak .‘
-Mandi Mobhallah- Tanq ‘Abad No. 2, Kakshal Peshawar, Assxstnat/

Moharir, Ex-FATA Tribunal Peshawar -

co.ovu.oo--a---‘..’u.'naann-a-lunl...'p'hl.‘.b.!.r. ------------

Secretali iat, Peshawar:

2

Pakhtunkhwa, P¢shawar.-

3 The Secretary lz,stab[ishment Department Khyber Pakhtunkhwa‘." |

S Mrs Zlafat Ullah Khan S/O Naimat. Ullah Khan R/o prescntiy Maspd
_ Ibrahim Bara Gate, PO GPO, Nodh1ya Payan Peshawar, Dnver Ex—.,jf :

: FATA Tnbuna] Peshawar

iiieerseestinraeriienseiiorvanes ‘, ceverenrt .Appellant‘
;w4¥F TED " e |

. to t‘le‘b {r‘ A'h ‘ QU\]

Ly ..n..u"“

ervice ¥ nhunal

Egshawar

.Appellant . .

.The ' Secretary . Home & I‘rxbal Affalrs Depaltment Khyber' '

The Secretary - Estabhshment Department Khyber Pakhtunldiwa -

The:. Secretary Ilomeﬂ & Trxba] Affaus Department Khyber T

‘....';...;;‘..Appellant P

oL The Chief Sccretary, Govemment Of Khybel Pakhtunkhwa vanl" -

o Peshawar . o . _ o
N , ...... ..... T (Respondents) R
' : C e -:r L
Serwce Appeal No.8]2/2022 e
Date of plesentauon of Appeal ..... s "0 05 2022. "
" Pate.of Hearing.......... ; ..... ..03.03.2023 .
' ': Datza of Declslon. . .~._..,.f.".’,-.;..'..>'.; .......... ...03.03.2023 |
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‘ The Chlef ‘secretary, Governmem Of Khyber Pakhtun!\hwa, CM] '

.\m-m. ‘!pm.dl N /74/’02’ ml.:d “Reedud Khw:-v.f Tho (Jflej Sucrefary. boucnmwm of K'l’a}har ot ﬁ -
¢ -

e - Bukhiikhwa, Crvil 5cc;u-ma: “Peshawar and others™,  ducided on 03.03.2023 by Divisivn Betch comprising

] -  Kalivt Arshred Khan, (.hrummn and Ms, Ro..ma Rclmmn Mcmber Jua‘:cnal Ahybca Pakhtunklnm Scrwce'- o
- ) . —7nlmuul Pushawar.. IRE : '
. ) /.. e

Versus

" Secretariat, PPshawal

. .2 The Secrefary . I-Iom‘e‘ & F nbal Affalrs Department Khyber..

"Pakhtunkhwa Peshawar

Ty

Peshawal -
reevarauieie (Res‘pandents)

——

Servzce Appeal N0.81 30022

| Date of pr resentation of appeai.....;.;...:..'. 20. 05.2022 ,.
_Dates of Hearmg.......‘.....;.‘. eeamreneas ..03.03.2023 .
- Date of Demswn 03 03 2023“

< Mr, ‘Faheem. Shahzad S/O deayat Ullah R/O Kot]a Mohsm KhaLl"
Landx A]bab Mohal]ah Kasaban Peshawar o

----------------------

| .;._.'...-;-.’.,..:..'..‘...Appellant "

Versus

R K The Chnf Secretary, Government Of Khyber Pakhtunk.hwa le )

'Secretarlat Peshawar B

‘2. The Secretary Home & Tnbal Affaqu Department Khyber"
Pakhlunkhwa Peshdwar .
3. The Secretaay Establlshment Department Khyber Pal\htun]dlwa.
) 'Peshawan .

——

Servlce Appeal No.SI 4/2022

Date of plcscntat:on of Appeal ............ 4. ..20 05 2022 . |
+ Dale of Hearing. .. .oooeeteivnnccienii o 03.03.2023 -
" Date of Decision. ...l it ..03.03. ”023 L

»

Mr. Muhammad Shodib 'S/O Arsala Khar, Rio Kakshal -Pul PO.' |
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. Servee Appwl No. 774&022 aﬂed *“Reedad Khan-vs- The (Chicf Secretary. Government of }fhylx,r
. Pakhkbiva, Civil Secreturial, Peshawar anid others™, dcc:dcd o 03.03.2023 hy Division Bench eamprising -

C T Keitim Arthed Khein. (,hanman and Ms Roziny thmml M.:mbcr Jmlluul kh,\her PalJ:runkh-m Serku '
o I'rlluuml Poshawar, * - . . . . ‘

: Pxesent R

. ,Nom Muhammad Lhattak

,Advocate...'..s...r,:...,.,., ......... ..... Fm the appellants '

SR Service Appeal
"~ .No.774/2022,

97512022, 77612022,

C 771022, 778/20..-, o
77912022, 780/2022,

B _‘ e o  - 78142022, 782/2022,
e - 783/2022, 8412022,

0’7/ 2022, .

hnranKhan e o B
Advocate. e e e et e s For the appellants

_ in Service appeal
-~ No. 811/2072

| 814/2022, 815/2022,
~ 816/2022,817/2022,
© 8182022

Muhammad Rla? Khan Pamdakhel e o
Assnstant Advocdte Genelal I -..;..f....;...;.;...Fof‘rcspondehts. e

~

. APPEALS UNDER SECTION 4 OF TI-IE KHYBER
. PAKIITUNKHWA SERVICE TRIBUNAL ACT 1974 - -
.- AGAINST .. THE - IMPUGNED ORDERS ‘DATED .
" 17.01.2022; WHEREBY MAJOR 'PENALTY ' OF *
© REMOVAL FROM SERVICE HAS BEEN IMPOSED ON
"THE APPELLANT AND AGAINST THE IMPUGNED ~ -

“INACTION “OF. THE. RESPONDENTS BY NOT

NINETY DAYS

CONSOL]DATED J UDGMENT

S 812/2022,8132022, )

‘ .rDECIDING THE DEPARTMENTAL APPEAL OF THE o
" APPELLANT WlTHIN THE STATUARY PERIOD OF“ S

KALIM ARSHAD KHAN CHAIRMAN Thtough tl'ns smgle o

j Judgment ali the above appeals are gomg to be decnded as ail afe snmlar

R
.

m uatule and dlmOSt w1th the same contenuons B

. ﬁ"""
T "‘,‘nd

i:. 1 EB{ |

'0 b%) "" G v:;,py S .
Ag-"‘u h,whize : ’;_ e 8
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O co T Service- 'mpull N, /74 2022 tidded . Racdad Hum u:»?‘ha Chief Secretary, deeummnl af Khyber
E S o pukhumkines, Civil Secreturiol, Peskavar and others”, decided on £3.03.2023 by Rivision Bench comprising -
- Kutint dpsteal Khan, (.hauman and M.s Ra.ma Rehinan, Meluber .Iudlcral M:)Ix.r Pakknmklma Service .
Tribuniil. / clmu‘m . e v

2. The appellams were appomted agalr;st dlfferent posts in the S
’ex stwhlle ]~A"IA Tnbunal and after merger ot the Federally -
| .: Admmlstered Trlbal Areas w1th the prevmce of Khybet Pakhtunk.hwa,-; :
o ...'-‘the cmployees ot the FATA Trlbunal meludmg the appeiiants were. :
ttmlsfeued to th(, (:ovemment of khyber Pakhtunkhwa Home & Trtbal S
'--: " Affans Depaliment and they were posted agamst dlftetent posts v1de,,.'
| .;..;_,Nonncauon m ]:,&A (HD)2 5/2021 dated 17 06 7021 dee dlfferent .
- eoveung leltms all |ssued on 25 10 7021 the appellants were. sewed_'-'
'w1th 'sl"now’ eause nottces by the Secretary to the Govemment of Khyber K v

.'Pakhtunkhwa Home Department Peshawar, contalmng the followmg
sten eotypcd allegatlons '

“That . consequent. »up‘b}'z the fi ndfngs'- & a h
*recommendations of the Inqutry Commltzee it has
~ been proved. that the recruitment pr ocess " for

G selection of 4 employees in' EX-FATA Tribunal
IR " owas unlawful and all 24 appomtmem 0}det.s were L
R issued without | - - s oL
‘~Zawﬁ4l Au(honty and lzable 10 be carzcelled ' St

" ,[t »t/as thus tound by the Secretary to the Govemmetxt .of Khyber'
.‘Pal\htunkhwa Home Department Peshawar, that the appellants had._

'been gUllt}' of “Mlsconduct” es speclﬁed in mle—3 of the Khyber.-"”“
Pakhtunl\hwa Govemment Servants (Efﬁmency & Dtscnplme} Rules," : .

2011 :ead wuth Rule-z, Sub-Rule(l)(vt) “appomted in vxolatlon of iaw- )

‘ 'andlules 1 DRI ::‘i o .'-2_. :
§ % Nt is pemnem to” mentlon here that the Inqulry was dispensed wnth by‘ R
@ B t'ne Semetar»

T '&{ ¥ ',. Ihe appellams Illed thexr respectlve rephes and v1de 1mpugned ordels

A B
i “‘1'3“3'
. *‘;-"'.l
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- necommendanons of the legmmate Departmental Selectlon Commlttee

l!

Tt M.»'mf: e;:ry

\u-m.e Avpet- Mo, ?’/'J/}(JZ) mlad *Reedud Hwn-vs-ﬂ:e (,Im.-/' Sec,mtarv (.-avernmeu: of ;\hv{mr
. Makhmakinva, Civil Secretariut, Peshuwar and athers . daclded on 13.03.2023 by Division Bénch comprising
“Kaldim. Arshad Khan, (.h(urman lmd Ms." Rozina. Relwnan, Mamber Judicial, Khyber Pakhmnkhna Service
. Tl Fulmuar , . .

"Department Peshawal removed all the appellants frorn serv1ce The
| "appellants ﬁled departmental appeals whleh wele not responded thlun

» : 90 days compclllng the appellants to ﬁle these appeals

ES

3. Orr reee;pt 01 the appeals and theu' admxssmn to full hearmg,

AT TR

A4~

' the 1espondents wexe summoned Respondents put appearance and -

'contested the appeals by ﬁlmg wrltten replles ralsmg therem numerous

fegal. and factlnl Ob_]eCthl’lS The defense setup was a total demal of the', ; '

b',‘claum of thc. appellants It was mamly contended in the lephes that the.

| fdppelldnls were not- aggueved persons; that 4 full- ﬂedged enqmry was

-conducted in the matte; to check the credlblllty and authennclty of the-

v

' process of advemsement and selecnon and it was held that the entne
Aprocess of selecnon from top 1o boltoln was ;‘eol'am ‘non ;u(hce’l, that -
| enquny ‘was s.orlducted agamst Mr Sa_uad ur Rehman ex-Reglstrar,'..'
B .' ‘I“ATA Trrbuml under rule 10 of the Khyber Pakhtunkhwa Govemmentb
e :--:Servants (E‘rhcnency & Dlsc1plme) Rules, 2011 wherem the enqunry '
lepont held that the same selectlon commlttee was constltuted w1thout '
hwful authouty ‘ that the -said commlttee | eompnsed.- of

tempox ary/conn act/dally wages employees of FATA Tnbunal wh0'

e of the meetlno and even the appomtment order were found amblguous,
- that the said depanmen;al commlttee unlawfully mcreased the number a

‘of posts from 23 'to 74 1llegally and issued 24 orders w1th0ut any |

! R

*fE51ED Ts@fﬁ

l;‘«d\. VICFA 0

‘ themselves wele candldates were/e)usted no atlendance sheet mmutes; o



g dge s CI
e e, | B 4 T T MR, A Ty s

sk

<,;:‘,. e

B ]

L : .'--»1’. T .h’nnw tppml :\’o 77412027 mled 'Rnedd Lhw:-vs:ﬂm C.'hlej Secresary. G avsrmucm Q[ Kiullw
Lo ST Makheankined, Civil Secretariiy, Peshavar-and athers ", declded on 03 13.2623 by Ovision Hanch comprising =

. N Kelim rsheut Khan: Chairmean, and Ms. Ro.ma:Rshnmn Memhqr ,Iua‘lual Ah,\b(ar l‘akhmn&lnva bsrwae
v - I . Irlimmll Posteorar. . . S

. that the 'epquil-y- committee.termed' all tﬁejSaid,apboinnneots illegal and

without lawftj'i anthority and reeommendeti to 'eaocel/wifhdl'aw.' .

.-

.’,. .
L

' ',“,Assnstant Advocate Genera] for the respondents

Va

Co4 | We thb heard learned counsel for the appellants and leamed . o

- 5. Th. L t.amed counsel for the appellants relterated the facts and‘ -

e glounds detalled in the memo and grounds ot the appeais whlle the S

a leamed ASbl\ldl’ll Advocate General controverted the same by_,

no ...'support.ing 'the impugned_orders._ e T

Y

4

6 | It 1s undtsputed that the appellants were appomted by the Ex- '_ o

s .FATA Tnbunal and they had been performmg dutles untll thelr removal

”,yﬁ'om ser_v_tce'.. The aileoatlons 'agamstvthe_m: are that the. recruttment. C

i p1 ocess was. unlawtul and the appomtment orders were 1ssued thhout" )

ﬂlawful authot ;ty Not a smgle document was produced by the".-

1espondents n suppmt of these ailegatlons befoxe the Tnbunal All the:

R o . .

e appeliants we}e the candldates in the process of seleetlon mmated in -

_'nesponse to lh(. ddvettlsement i two Urdu dathes “AAJ Peshawar” and

' “AAYEEN l’eshawa It |s worth mentxonmg that all the appellantshad k'-

" duly apphed for the posts The appomtmem orders show that each

appomtment had been made on- the recommendatton of the

& - Depan:mental Selectxon Commlttee (DSC) The respondents though~

&th

o S5

@ o at was so"-’ Ihe posts advertnsed were w:thln the competence of the' Do
Yk ] L

e 4

| :'m

;’

bt

0‘ }‘,3

‘n b

?E‘

h-_ z,,n],lec'ed that the DSC was unlawﬁll but haVe not explamed as.to how"

*:,gRe nstrax under rule 5 of the Federally Admlmstered Tnbal Areas 3

Cot Tnbunal Adnumstlatwe Servaces Fmanc:al Account and Audlt Rules, o
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awv e elm il Ao, ’74/3.) 2 mlcd 'Readad Mm; g Nuz iluef Seereiary, (‘nwmmem uf Mubpr
 Pakhumkint, Civd Secratarial. Poshawar and athers", decided an 03.03.2023 by Division Basieh comprising

.

Keitity drstutd Khem, Chuirmgi, d Mc Ra..nm Rdmmn Munber Judicial, A’bvb:‘r Pakhtikinia S'amce RECRERES

_Phibund; Peshoawar.

'.,,?015 Thereton e, the allegatton that the appomtment orders were 1ssued -

by unlawful authol ity ls also not nndmg favour w1th us.’ Regardmg the .

. bald alleganon that the selectlon process was albo unlawful there is

;110th111g mo:e eald as to how the process was unlawful except that the

"scud eomnmttee . compnsed of tempormy/contract/da;ly wages

-

B

'-._‘employees of F ATA Tnbunal who themselvee were oandaaates, there

, twerelexlsted no attendancc sheet mmutes of the meetmg and even the o

o .Lappomtmenr ondem were found amblguous. We ﬁnd that there are no .

uf.‘detatls of* any such empioyees had been produced be’roae us, nor. any

. ;.of the sancttoned posts, nothmg is, known nor anythmg in support of. the

-{"&,m’ ‘ wolmmn of any law or rulesA

der ot consntutmn of the selectxon comm1ttee alleged to be agamst,the

law was ptodnced stmnarly no detatls regardmg number of posts S0

'

.

‘ .“appear be‘tore the 'lnbunal It« is also undxsputed that the appellants weré .-

- _'-_'not assocnated w;th the enquu'y proceedmgs on the bams of whxch they C '

" ~mueh 50 who was appomted agamst the 24 hpost alleged o' be in excess
. above was placed on the tecord desptte sufﬁment tipme glven on the_ .o -

o lcquest of the Asswtant Advocate General Even today we waned for R

g l‘om long houm but nobody ﬂ'om respondent/department bothered to

were penahzed ln the ehow cause nottces, the appellantb ‘were also saxd N

to be gmlty nndcr rule 2, Sub-Rule(I)(w) of the Khyber Pakhtunkhwa. :

| Government %ervan‘ts (Efﬁcxency & Dlsmplme) Rules ”011 the sald

ptowsnon is reptoduced as under o

,Rul? 2 .sub-l ule (1) clause (vz) "‘htdki'ng. _
. appointment. : or promotzon or having been. .
appomted or promoted on extraneom grounds in .




R S | ’ ?'

‘Stfr\l(c Amxm/ No, 774/202‘ mh-d ‘Rgul‘ad khgm-u The Chwf .becrstant Gow:rqmcnl of khybér

:‘I. I e Paklitipkine, Civil Se¢tatarial, Peshawar “und athers", dccided on 03.03,.2023 by bwmon Bench comprising
i SR T e - Kol drshzd Khan, (Immmm alm‘ Ms. Ro.ma Rehman Mambcr Judicid, l\h,vbcr Paklmmkhua Serww
- T A o ' g rrlh:mul l" clrmmr - c o L .
W T T Nothmfr h'ls been satd or explamed m the rephes of the
‘ id;ﬁ o lespondents or duuno the arguments regardm,g the alleged v1olat10n of -
4 \ 'law and vules in, the appomtments ef the appellants dt lS also to be : :

wr ongdoma tound in the appomtments of the appellants whxch have - .

. l

nowhexe been explamed n01 as aforesald any document produced o T

o fthat recard the 'appomtment orders of the appellants have not been a

s ancelled lalht.l‘ the appellants were removed fmm service.

i T T Tl S e .

I p CTg The Regmtrar (Sanad ur-Rehman) of the EX-FATA Trnbunal L

“who had mdde the appomtments of the appellants as competent '

"

T

- authouty undu rult. 5 of the Fedenally Admlmste]ed I nbal Aleas‘

o

:[‘nbunal Admmmtt atlve Servxces Fmanmal Account and Audtt Rules,-

..-‘,1‘ i 3 . ‘|“- » S

":"_'.7015 was removcd trom serv1ce on the ba:.xs of the sa1d enqulry HeA

B ALY T

3 ltled Setvme Appeal No 2770/2021 before thls Tnbunal wlnch was"‘_'.g

ke . 1

pamally aceepted on 01 02, 2022 and the major penalty of xemoval f1 om -

smnee awanded to. hlm was convetted mtommor penalty of stoppage of

T

e mcnement t(n one yea1 We deem appropuate to reproduce paragraphs .

L&

o 5 6&17 ofthe said Judbment

R R : Ruo;d mveals that the appellantwhzletservmgv'-' S

I I "_,"wa.s ‘Registrar,, Ex-FATA Tribunal  was proceeded

R e " against on the charges of advertisement of 23 . _

;R o number pusts without. approval of the competent A

;B T - authority and subsequent selection of candidates in ~ .

' o - an unlawful manner. Record would suggest that =

cthe» Ex-FATA™ Tribunal. had its’ own rulés

spe,ul:callv ‘made forEx—FATA Trzbunal ie. FATA . -~ '

@ TRIBUNAL 'ADMINISTRATIVE, SERVICES, e
i\ FINANCIAL, ACCOUNT:S' AND -AUDIT RU{,ES ST V e
2013, where appointment authorttv for making . - - ¥ .
.appomtments inl Ex—FATA Tnbunal from BPS—I fo -

3 obselved t}mt tl at all tbere ‘was - any 1lleoahty,1 nregulauty or SR



Sy e e,

L Service spipead  Ko.274/2002 wiled - Reedad - Khanwis-Tha Chief Secestary. | Gavérnment of -Khyhar = © =7 7 '
v Pakhwikhnn, Civil Secentariat, Pashawar avd others”, decided on 03.03.2023 lv)"-}i)ivuiml,ﬁeueh camprising

~ Kalwy Arshod Kiwtn, Cheririnan, and Ms, Rozng Bubina, Member, Judieial: Khyher Pukisiunkhwd Servicz -
Tritaal. Poshenvar. - e e L - o '

- I4s registrar, whereas far'th:é'ﬁééi;vvﬁ'o‘rn BPS-15.
" 0 17 is Chairman of the Tribunal. ..~

6. Onthe other hand, the inquiry report placed:
on record would suggest that before merger of Ex- .-

. FATA with:the provincial government, Additional -
" Chief  Secretary -FATA 'was - the appoiniment o
. auihority in‘respect of Ex-FATA Tribunal and after

- . merger, . Home: Secretary ‘was.. the “appointing -
 authority for Ex-FATA Tribunal, but such stance of
"+ the inquiry - ofjicer -is . neither ~supported by any
 documentary proof nor anything. s’ available..on . ., - , .
" wrecord fo’ substantiate’ the, stance of the inguiry L REEIC
- officer. The inquiry.-officer’ only supported ‘his . . - '
. stance. with the contention that earlier process of . 0 Tt
recruitment was started in April 2015 by the ACS . o o
FATA, ‘which® could not "be ‘completed due to S
© reckless: approach  of " the . FATA *_ Secretariat
.. towards the issue. In view of the situation:and in
t presence  of the Tribunal - Rules,” 2015, the
- Chairman’ and 'Registrar were’ the -competent .
. authority for filling in the vacant posts in Ex-FATA

. Tribunal; hence the first and. main. glle’gdtzioﬁ_. .
 regarding “appointments made.“without approval . .
- for thi: comperent authority has vanished away and -

it can be- safely inferred that neither ACS FATA

" -nor Home Secretary were competent authority for - AT

. filling in_ vacant posts ‘inEx-FATA Tribunal was .

" either -ACS FATA or Home Secretary, but they . . e

. were unable 0’ produce such documentary proof.. . < AT
‘The inquiry officer mainly  focused - on -the- T
recruitment process and did not bother to prove

' that who-was appointment authority:for Ex-FATA -

. Tribunal; rathér the inguiry officer relied upon the -

. practice.. in". vogue - in Ex-FATA Secretariat,

. .Subsequent . allegations leveled ' against. “the’. . -
' gzppzz[f(lgrvt,qz'e. .c.);fﬁ‘hoal,of the first allegation and Lo T

" once the first allegation was not proved, :he . R
L ~§Aubs‘eq'uent'bllegatioﬁ‘does, not hold growid.. -

“7. We have observed c'ertaz'n_'irfregu'{aritiéi';in'A'
. the Fecruitment process, ‘which were not so grave -
* to propose major penalty of dismissal from service. ..
‘Caieless” portrdyed by the -appellant was . not .
.- intentional, hence cannot be considered asanact -~
. of negligence which might hot strictly fall within PR
- the ambit of misconduct but it was only-a ground . o
based on which the appellant was awarded-major = o
 punishment. Element .of bad faith and willfulness -~ - '
" imighi bring “an .act “of negligence within ‘the - - -
 purview of misconduct but lack of proper card and
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7ufulnu/ i dmum . N | Ce

o wg:lance m:ght not always be wzllful {0 m’ake the S e,
_samé-as u case-of grave negligence inviting severe
B pumshmem Philosophy of ‘punishient was. based .
“on' the concept of retribution, which mtgnt be
- either  thr ough’ the method of - deterrence or -
> "relormanon Relzance is pluced on’ 2006 SCMR: i
C 60,7

’

L

ln Lhe Judgment it qu found that there Were eome megulantxes in the o _-

apponntments made by the Reglstrar, that were not so grave rather lack o

"of propel c‘m and VIgtlance was there whlch nught not be wnllful to':',"A |

"'-;make the same as a case of glave neghgence anltmg severe.

' .-'pumshment lt Is. nowhere alleged by the respondents in the show cause.

.." ,)

D notlces, 1mpugned orders or even m the replles that the appellants were -

. elthel not quallf ed OF were mehgible for the post agamst Wthh they'_

',‘,:.had becn appomted Fhere rrught be 1rregula.nt;es in the process though t

not blought on Qurface by the respondents n any shape yet for the sald . |

: held as undel I _'1:,

w6 It is a‘zsturbmz to note thar in - this -case '

penrmmr No.2 had himself been guilty of making

Y irregular appointment on what has been. desciibed -

O UL Mpurely temporary, ‘basis”. The petitioners have.

‘4'/- ) :\'5)1014 “qurned - akound ‘and tei minated. his ‘services .
> due to uwgulm ity. and violation of rule 10(2)- ibid.

M9 The P enise, [0-say the least is utterhf umenable g

- The “case of “the petztzonezs ‘was_nol . that the

: ‘_zcxpondc'm lacked ‘requisite quahﬂcatzon The

| petiticners themselves: appomtea’ him on ‘temporary .

- basis in-wviolation of the: ‘riles for reasons best - -

5Anc)\s/fz 1o them. Now - z‘l"ev canriot be allowed. to_.'

taka ’waeﬂl @ f rlzezr Iapses in orcler to term:}nate -

: Rehance is pldm_d 0111996 SCMR 413 tlt]ed “Secretary to Govemment

'alleged 11‘regnl'mt1es the appeilants could not be p}ade to. suffet '

2 0/ N WFP Zalcat/Soual Welfare Department Peshawar and anotherf'

: versus Sadullah thm wherem the august Supreme Court of Paklstan “
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the services of the re;pbnd‘éht‘ merely, because t'l(e_i" T
have themselves’ - committed - irregularity in - ) -
violating - - the “ procedure . - governing . the," -
appointment, In the peculiar circuinstances of. the ’ L _
" case;: the. lecrned Tribundl is not shown to have: - .
conmmitred any illegality. “or irregularity in re. C o
instating the yespondent” . X A

1

9. Wtsdom:s also derived from 2009SCMR 412 titied “Faud -

; A;;atilillah Khan versus, Federation -of . f&kis‘tdn‘ through Secre?a;jz

'-'--:AEstqbli.ghmen( and Qil:ei‘s’f, wherein the august' C_o;irf found that;

U - “8 I the- present case, pélitioner avas “never P A

 promoted hut was. directly appointed as, Director R
 (B-19). ufier fulfilling_ the prescribed procedure, -
| therefore. petitioner's reversion to_the -post of
Depuiy Direcior (B-18) is not sustainable. Learned =
* Tribnwial dismissed the appeal of petitioner on the
' ground that his appointment/selection as Director
- (B-19) was ‘made Wwith legal/procedural: infirmities
" of substaniial nanwre. While mentioning procedural
| inflrmities i petitioner's appointment, " learned
" Tribunal s -nowhere pointed our that petitioner -
S yeas, in any wiy, at fault, or involved in getting the . .
- said appointiment ér‘ was prdrhé)téd as Dif'e;qtoi~ (B-
" 19). The reversion tas been .made only aftér the .

el change in the -Government and t‘hadepqrimental

- head.: Prior to it, theie is no.material on record 10." n
substantiate - that - petitioner was lacking  any .
‘quialification, .éxperience or was. found. inefficient
or wnsuitable. Fven.in the Swrimmj:'. moved by the . s

o incumbent Director-General - of respondent Buredu . .

" he hod nowhere ‘mentiovied that petitioner was
e o inefficient or unsuitable to the post of Director (B- +
L CL19) Cor lacked: in qualification, and ‘experience;” -
excepl pointing out the-departmental lapses in said
appointment.” o e st e
9. Adminedly, rules-for appointment 1o the postof =
Director (B-19) in the. respondent Bureau were
dudv . approved by the “competént’ authority;
" Epetitioner was. called  for interview and was
. seléciéd “on the - recommendation” of Selecrion -
" Board, which recommendation was -approved by .. i
- the competent authority. o R ST e
- 10; f such-like a situation this Couwrt in the case of -~ ATT]

. ~ .
.. [ o - . . N . o .
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C Pakhtmineg, Civik Secretariat, Peshawar and others”, decided op 03.03.2023 by Divisian Bench comprisiig

Kalim Arshad Kl Chairman, aad Ms. Rozing Rehmaa Al.,mber Jud:cml' ld:yber Palbmnklnva .Samm

‘fuhunm Pulmuur oL } ] ) ) P

e . : st 4l

_ Fedu ation of Paiustan ‘thl ough Sééretcff 7y,
o b.stablrahment Division Islamabad and anothen v, .

Gohar Riaz 2004. SCMR ~1662 with apeuf c
reference of Secretary 1o the G’ovel nment of No- "
Wo k. Zukat/Social Welfare Depariment Peshawar

" and-another v.' Saadulalh-Khan 1996 SCMR 413
Cand Water and® Power Development Authority

through Chairman WAPDA House, Ldhore v.. - =
-1nba¢ 411 Malano and another 2004 SCMR 630 . e L

: h«.l{

~—-

' "Evm ozherwrse Jespondem (employee) could not .
- be pzrmshed for .any- action or omission of‘
peuunnus (department).. They. cannol- be allowed
‘.o take < benefits. of their lapses .in order 10
. “termindte the'service of1 e.spondem merely because
* they had themselves committed irregilarity by

'zolalmg - the procedme governing . the.

- appointment, ()r; this aspeet, it would be relevantA

fo refer the case. oj Secretary to Governiment of N.-

W.F.P. Zakat/Ushr,  Social Welfare 'Department

1996 SCMR 413 Wwherein this Caurt has candidly
held that depal tment having itself appomred civil

B ?ervanr on temporary basis in.violalion of rules . .

- could not-be allowed to take benefit of its lapses in". .
. “order 10 ternrinate services of civil servanis mereI) -
" because. it had itself . comm:tied zrregularztv in

" vwlazmg procedure, govc; ‘ning .such appointyment.

. Similarly *in. the case of : Water Development -
. Authority referred (.supra) it has been held by this

Court that where authorzfy lrself-was. respomrbie 3

. for makmg ‘sich -appointment, but subsequentlv -
.toolx ‘turn - and terminated their services on

qround of same having been. made in violation of ’

Cthe rules, this Court did not appzeczatc' such
_ conduci, particularly when the appomtee.s fulﬂlled "
. requmte qua[ tﬁcattons

It l,. Muhammad Zahtd Iqbal and oﬂzers v..

 DEO- Mardan’ and others 2006 SCMR 285 this -
" Court observed that, "prmctple in nutshell and
consistently. dec lared by this Courl is' that once the

- appointees: are ‘qualified ‘to be appointed -their

_services cannal subsequently bé terminated on the
 basis of lapses: and irregularities commirted by the

“commitied. by the. Government can. be ignored by.
the’ Couirts only, when. the appomtees lacked the ~

depariment itself. Such laxities and irregularities

bam uhg:hzlztze.s othemzse not
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"".:.“fo Rufc ( (2) of the C'.rvzl Servants (Appomtmem.
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. \.rwce (wlwal Nu /71/202; mlad 'Reedad Khan-vx-?’lw Chicf .urramr_y (;awmm..xu af Kbybar
C T Pakbtikbiva Civil. Sicretariat, Feshinvar.and uther: dacided on 43.03.2023 by Division-Bencly compnising .

)

Katim Akshaid Khen, (‘hmm)an lmd Mz Rrrum R»hman Mcmber Judrclal Kh)’b" Fﬂ““"""’“"a S*-""""" ’

f‘rrhmmll rl:mlm e s N
,J P ()n nwnc»raus owastons tlm C?aurt has hcld".' a

' that - Jor _the - irregularities . cam:mtted by - Fhe..

" department itself” qua. the- (ppomtment.s “of the
candidate, the appointees . .cannot’ be- condemned -
‘;ubsequerrﬂ; with the. change of Heads of the. .

- Depariment or-at other level. Government is. an

institiition in:perpetuity and its. o ders. cannot be .

. reversed simphy because the Heads have. changed..

" Such act of the departmental authority is all the. .-

. more. unjustified when the candidate is otherw:seﬂ ~

- .fullv ehvlble and quallf ied to hold the jOb Abdul
© Salim’ v. Governmem of .N-W.F.P. through
. _‘Q’euw wry,. Department of Education, Secona’arv S
SN W l' P. Pcshawar and others 7007 PLC (C. -5 )._ S
A79. . . T

-.'13 /t is- uel/ settled prmczple af Iaw that in case of e
" awarding major penalty, a proper. inquiry is to.be' . .
conclucted in accordance with . law, where a ﬂd/
opporiunity af defence is to- be provzded to. the.
 delinijuent officer. Efficiency and Discipline Rules,” .
- 1973 LIL’O'I‘])' sftpulate that in case of. charge of .
 misconduct, a full fledged: “inguiry is to” be-
conducted. This Court in :the- case of - Pak:stan .
:[nfermmonal Airlines Corporation lhrough" '
‘Managing Dir ecto: . PIAC Head Office,. Karachi.
. Airport, Karachi v.- Ms.: Shatsta Naheed .2004 -
" SCMR 316 has. held that. "in case of awatd of -
- major < penalty, @ full fledged inquiry is. to be
" conducted in terms-of Rule 5 of [ E&D Rules, 1973
©and an. opportumty of dejence and. personal
- hearing. is 10 be. provided".. Speczf ic re/erence is. .

,7_7,—-

R .

‘made 1o latest decisions of this Coyrt iricases ¢ of + o T -

Secretary, Kashmir Aﬁ”azr.s and . Northem Aréas’ ..
- Division, Islamabad v. Saeed Akhtar and another
o PLD 2008 SC 392 and Fazal Ahmad Naseem -
o Gondiad . Regzstraz, Lahore Hzgh Cowt 2008
- j SCAR- 114
1 4 In the jacza mzd c:rcumstances. we jma’ that in.

- this “ease, neither petitioner was found to. be
A lacking in qz alaf ication, apertence or in_any .-
. ineligibility in gny manner, nor. any fault . has beeri -

- attribiited .io petitioner, therefore, he. canno be,
o revertéd ﬁom the post of Director (B—19) Act of S
e scndmg summary by the Establzshment Secretary;: L
ﬁ\! to'the Prime Minister wiss. not in accordance with




AR TN E i il

Sepvice Appwal No.774/3022 tided " Readad Khanvs-The Chicf. Secretary. - Guvermment of Kipher
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o ‘ "-:ﬁ‘,&&f"w‘i.-.::.} RPN X N .
- Promiotion-. and. Transfer) Rules; 1973 as the
- Establishment = Secretary . was’ himself - the
' appointing authority. The departmental quthorities -
“. at the time of appointment of the petitioner as. - _
Diracior (B-19) did 1ot COMMIL anjf'ii'regu[arit_v or
illegulity -as - has  been  affirmed by the -
' Establishment - Secretary in the suminary to:.the -
" Prime Minister. The power.vested. in the conipetent”
- quthorit: slz'pnlfi “have been exercised by the
© competent | authority itself, fairly and Justhy. _
Decision has to-'be made in the public interest " :. :
- based on policy. It must be exercised by the proper-
cuthority and n'ot.:by some agent or dé!egqtee. It
must hé exercised without restraint as ‘the public -
- interest may, from time to time require. It must not
o be - fettercd or hampered by‘"cpn@racts or other. - -

.7 bargains or’ by self-imposed rules of thumb: So'a ~ .7

- distinction. must be: made between following a
‘consistent policy-and blindly applying some rigid

- rule. Secondly’ discretion must not. be abused. In -

. the case of Zalid Akhtar v. Government of Punjab’
CPLD 1995 SC 530.this Court observed that "we -

 need ot stréss here that a tamed and. subservient

" bureauiracy can neither be helpful to governinent

nor it is expected to inspire public: confidence in - .
qderﬁstmtion.’. ‘Goqd * governance ' is. “largely .
dependent "on an  upright, - honest and strong .-

. bureaucracy.” Therefore, mere submission to_the
iwill o_f,'-superic)r is not .a commendable trait of a
“Bureawcrar. It hardly need to be ‘mention. that a

Government servan! is expected - to comply only .

. those ordersidiréctions of superior which are légal

+ and within his competence". N

.10, In-a vecent judgment in the. case titled “Inspector General-of . -

. Police, Quetta ‘and another. versus .,Fida' Muhammdd and others”

" .:'1;epc'n't;e'd: aé'-ZOZQZ'SCMR 1583, thé libn@urébie'(fourt .obse‘rvejd, that:

"“]1:- The doctrine- of vested right upholds and '

. preserves that .once a right s coined in one
Jlocale, 'its existerice . should -be: recognized.
“everywhere and claims based .on,.v'éste'd rights

3 Lare enforcéable under the law for-its protection. -~ . -

5 - A vested right.by. and large-is a right that is -

.- unqualifiedly. secured and does not-iest on any ..
\§:. particidar event or set of circumstances. In fact, .~

‘ ‘fg{ is a right independent of ‘any.._gbmingency oir,'
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 eventuality . which ‘may arise from a contraci,

- statute.or by aperation ‘of law. The doctrine of
locus - poenitentiae sheds light on.ithe-power of .
‘reseding, till-a decisive step is taken but it is not " .
a principle of law .that:an order once. passed
- becomes irrevocable .and a'past and closed .

 transaction. If the order is. illegal then perpetual

. " Fights cannot be gained on the basis of such, an
o illegal order but in this ‘case; nothing was
o " articulaied to. allege that the respondents by
" hook and crook managed their appointments or
- commiited ahy..m'is'repre‘s:en'ta;z'én or. . fraud or
" their appointments were ‘made on political
consideration or “motivation or they ‘were not
cligible or- not local - residents. of the district ~ <
advertised for inviting applications for job. On - '
*the - contrary,  their cases”  were’, - properly
© . considered and after burdensome exercise, their

S - ramés were recommended by the Departinental .

: " iSelection Committee, hehce the appointment
" orders could not be withdrawn or rescinded once

it had taken. legal effect and-.created - certain .

.rights in favour of the respondents. o

2. : The learned Additional Advocate Generdl -
- failed. to gonvinice us that if .the appointments
were' . “made on - the _recommendations. " of

- Departmental Seléction Committee then how the
respondents can” be held responsible - or

" accouniable. Neither any action was shown o v
o ‘have been :taken_against any member of the *
Ty e Departmental Seleg:tioh' C.ommiti‘ee,,' nér ag'i:z‘inst -
U the " person. ‘who signed and issued ‘the”
appointment letters on approval of the competent S
authorily. As. a matter of fact, some strenuous. . B
_action should have been taken .against such
persons . first who allegedly-violated .the rules
" rather than accusing ‘or ‘blaming the low paid
< " poor.employees of downtrodden.areas who were"
A _appointed after due process in BPS-1 for their-
"~ livelihood and te -support theit families. It is.
 really’u sorry state-of affairs and plight that no-.
“action was taken against the top brass who was
" engaged in the recruitment process. but the poor
;"re&*po:é‘dents were made the scapegoats. We have -~ = ,
already held that the respondents were appointed - «
3 after fulfilling. codal formalities which created

g —
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Pakinmdnrg. Crvil Secretarial.. Peshawar amd othen deculed on 03 03.2023 by Duviston Bench comprisig

’ :g R ': »- C ~ Kalim Arshad. Khan, Chalrman and M.s Rozina Rchm{m Member Jmllcml Lhyber Pa!dnunkhwu Service
e / RO Tribenils I’u'mwm L . .
. ’ = . . ’ . ’ . - - ' s " .
T o been wzthdmwn or cancelled in a pei functory
e Jf ) - . -manner = on: mere presupposztxon “and_or- . __2 S'

‘ con;ecture which is clearly hit by the doctrine of
‘locus poenitentige that is well acknowledged and _

g ‘embedded in our }udtctal system ' ‘ L }
S For what haq been dlscussed above wehold that the appellants‘ .
-have not been t1eated in accordance W1th law and thus the 1mpuaned

' orders are not iuetamable On acceptance of all thesel appcals we set .

| ’ aside the \mpubned orders and dlrect remstatement of all the appellants

A ithh back beneﬁts Coc.ts shall follow the event Consygn

2. Prono,unéeil ih oper Cour! ai Pcshawar and gtven undér' our

) mmds (md the seal of ihe T nbunm on z’h;s 3 day of | March 2023~ L

KALIM ARSHAD KHAN
Chan*man
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Breticn o
APPEAL NO: __OF202>
: | =" (APPELLANT)
N | (PLAINTIFF)
T ~ | (PETITIONER)
| VERSUS |
L - (RESPONDENT)
,&»J’\’. . - (DEFENDANT)

I/Wye ?UP fellast *
Do hereby appoint and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromlse

withdraw or- refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, W|thout any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the -said
Advocate to deposit, withdraw and receive on my/our. behalf all

sums and amounts payable or depos:ted on my/our account |n the
above noted matter. |

Dated. / /202

CLIENT /i /Clo

- ACCEPTED

'NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT
(BC-10-0853) .

\ | (15401-0705985-5)

KAMRAN KHAN

UMAR FAROOQ MOHMAND
' WALEED ADNAN

.MUHAMMAD AYUB

- OFFICE: ' - ADVOCATES
Flat No. (TF) 291-292 3" Floor, '
Deans Trade Centre, Peshawar Cantt .

(0311-9314232)



