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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

APPEAL NO. 515/2023

Mrs. Maryam Bibi, Retired Lady Health Worker (BPS-05) W/O Matta Khan R/O Said Al

Banda P/O Takht Nasrati Mianki Banda, Tehsil Takht Nasrati District Karak.

1

Appeliant

VERSUS

The Director General Health Services, Khyber Pakhtunkhwa, Peshawar.

2 The District Health Officer Karak
3 The District Accounts Officer, District Karak.

Respondents

JOINT PARA-WISE COMMENTS OF RESPONDENTS NO.1 TO 2

PRELIMINARY OBJECTIONS;

1

That the Appellant has got no cause of action and locus standi, hence the

titied Appeal is not maintainable on this sole legal ground.

2 That the Appeal of Appellant is wrong baseless, against the Law & facts.
3 That the Appeal is not maintainable.

4 That the Appeal of Appellant is hit by Principal of Mis-Joinder & non

Joinder.
5 That the Appeal of Appellant is liable to be dismissed the grounds that,

she has not arrayed the Provincial Govt: in the Colum of the respondents

which is mandatory.

RESPECTFULLY SHEWTH:-

FACTS:-

1.

w

Correct. That the Appellant was initially appointed as Lady Health Worker on
contract basis during the year on dated. 19-10-1998 by the respondent No. 2 &
the service of the Appellant was regularized w.e.f 01-07-2012 vide Khyber
Pakhtunkhwa, Regularization of Lady Health Worker Program and employees
(Regularization and Standardization) Act, 2014 & accordingly the Appellant has
been retired from service on superannuation basis on 31.05.2019 as per service
book record & NIC of the Appellant (completing of 06-years 10-months & 30-days
length of service which is less than 10-year (required service for pension benefit).
Correct. As explained in Para-1

Pertain to record.

Incorrect. As explained in Para-1 that the Appellant has been retired from service
on superannuation basis on 31.05.2019 after the completing minimum service of
06-years 10-months & 30-days from her regularization of service date i.e.
18t July, 2012 which is less than 10-years (required service for pension benefit).
No comments, law point.
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6. Incorrect, however the appeal of the Appellant is under process not yet decided by
the concern authority while on the other hands as stated in para-1 that, the
Appellant was initially appointed as Lady Health Worker on contract basis during .
the year on 19-10-1998 by the respondent No. 2 & the service of the Appellant was
regularized w.e.f 01-07-2012 vide Khyber Pakhtunkhwa, Regularization of Lady
Health Worker Program and employees (Regularization and Standardization) Act,
2014 & accordingly the Appellant has been retired from service on superannuation
basis on 31.05.2019 as per service book record & NIC of the Appellant (completing
of 06-years 10-months & 30-days length of service which is less than 10-year
(required service for pension benefit).

7. The appellant has got no cause of action to file instant appeal.

GROUNDS:-

A. Incorrect. As stated in Para-1 that the appeliant has been retired from service on
superannuation basis on 31.05.2019 after completing minimum service of 06-
years 10-months & 30-days, from her reqularization of service date i.e 1%
July, 2012 which is less than 10-year (required service for pension benefit).

B. I ncorrect. That para- 1 of the facts is self-explanatory.

C. Incorrect. That para-1 of the facts is self-explanatory.

D. Incorrect. That the Appellant has been treated as per pension rules of the Govt.

E. Incorrect. That the Appellant has been treated as per pension rules of the Govt.

F. Incorrect. That the Appellant has been treated as per Khyber Pakhtunkhwa,
Regularization of Lady Health Worker Program and employees (Regularization
and Standardization) Act, 2014 & accordingly the Appellant has been retired from
service on superannuation basis on 31.05.2019 as per service book record & NIC
of the Appellant (completing of 06-years 10-months & 30-days length of service
which is less than 10-year (required service for pension benefit).

G. No comment that, the respondents may be allowed to arise additional grounds at
the time of arguments.

PRAYER
In light of the above submission, it is humbly prayed that as the Appellant

has been retired from service on superannuation basis on 31.05.2019 after
completing minimum service of 06-years 10-months & 30-days, from her
reqularization of service date i.e 1%t July, 2012 which is less than _10-year
(required service for pension benefit), so the Appeal is devoid of merits and has
no legal value, therefore, may graciously be dismissed.

(Respondent No-1) Respondent No-2)

W District Health Officer District Karaﬂ;\

Khyber Pakhtunkhwa, Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

APPEAL NO. 515/2023

Mrs. Maryam Bibi, Retired Lady Health Worker (BPS-05) W/O Matta Khan R/O Said Ali
Banda P/O Takht Nasrati Mianki Banda, Tehsil Takht Nasrati District Karak.

Appellant
VERSUS
District Health Officer Karak & Others..................c......... Respondents
AFFIDAVIT

| Dr. Asad Zahoor Public Health Coordinator (BS-17) office of the District Health Karak,
do hereby solemnly affirm and declare that the contents of the para-wise comments at
page 1& 2 submitted on behalf of Respondent No. 1 to 2 is true and correct to the best of
my knowledge, belief and that nothing has been concealed from this Hon’ble Tribunal.

It is funlon STABS on oalh JAad  Bai appet, e “"’”’""’ﬁ respondenls Rave weilley beew

placed ex- park noy Mdtfmc Ras been vtk 9 - wﬂkw
O‘ —
(Dr. Asad Zahoor)

Public Health Coordinator (BS-17)
District Health Office Karak
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NOTIFICATION

-~

Dated Peshawar, the%__/ﬂ?.f".lmd.

The Khyber Pakhtunkhwa Regulation of

No.PA/IKhyber Pakhtunkhwa/Bills/2014/ K ‘—,’/
°Lady Health Workers Program and Employees (ﬁéguiarizati
of Khyb:tj:'ﬁ-‘:Pal\'!mmkh_wa on 24" June, 2014 and assented to by

on and Standardization) Bill, 2014 having

been passed by the Provincial Assembly
the Governor of the Khyber Pakhtunkhwa on 26" June, 2014 is hereby published as an Act of the

Pravinci! Legislature of the Khyber l’ukhtunkh\_\'uf..':j..' '

s : :
THE KHYBER PAKHTUNKHWAREGULATION OF LADY HEALTH |

WORKERS PROGRAM AND}E}YIPLOYE]:ZS (REGULARIZATION
AND STANDARD’X:ZATION Yy ACT, 2014

£

(First published after having received the assent of the Governor of the
Khyber Pakhtunkhwa in the Gazette of the Khyber Pakhtunkhwa.
(Extraordinary), dated the 0R/07/2014).

{Heve print as in fhe nccompanimcnl). L
R f\\xww—eey!{ .
) SECRETARY,
Provincial Assembly of Khyber Pakhtunkhwa.

No. and date (as per notilication above).
A copy of the above notification ivith the accompaniment is forwarded to the Manager,
Dupurlmc1}’1-}‘;'1'0:;l1i\\\'.u'. with e reguest 1o publish the same in the

Government Stationery and Printing
ate and distribute copies

extraordinary issue of the Khyber Pakhtunkhwa Government Gazette of today’s d
thercol immediately in accordance with the list given overleaf.

Proof should be sent to this Secretariat before publicat ion.

N —ege.

/ ' Do 2
s : SECRETARY,
Provincial Assembly of Khyber Pakhtunkhwa

"E.No. PA/Khyber Pakhtunkhwa /Bills/2014/ EZS P@__"_-_ (_5‘_ Dated “_Z;:/(J?,fz(m

A copy of the above is forwarded 19 - o
e - M
. The Principal Secretary to Goverhor, Khyber Pakhtunkhwa.
“The Secretary to Government of K hyber Pakhtunkhwa, Fealth Department.
The Secretary to Government-of:Khyber pakhtunkhwa, Law Department.
The Director Information, Khyber Pakhtunkhwa.
The Director 1.T/ Special Secretary Provincial Assembly of Khyber Pakhtunkhwa.

, iy . A\
A o SECRETARY,
Provincial Assembly of Khyber Pakhtunkhwi
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: ACT:

of the said rogram

accordingly;

AND WHEREAS in the Lady Health Worke-@ Program, the community based workers have a
special nalure of job, for the execution of which they have to remain continuously embedded with their loca!

catchment population;

delivery to the people of the area,

(he suid program,
It is hereby enacted as follows:-

_ Standardization) Act, 2014.

int the Province of the Khyber Pakhtunkhwa.

. / AR
. (3) It shall come into force at once except section 4y which shall come in to force on 15t July,
2012.
2. Definitions.-In this Act, unless thlere is a_riy't:_}"jing repugnant in the subject or context,-
(a) “catchment population” m'é"éns the local population for which a Community
Embedded Employee of the:Program is appointed or posted and reguiarly resides -
therein; o
(b) "Community Embedded E’fﬁp]oyee" means a Program employee residing and
‘ working within his define‘d'__‘-‘c_atchment population for which he was appointed or
. posted;
(c)  'District Program 1mple,niéf_ntaﬁon Unit" means the Management Unit of the
. Program at District level;
(d) "Government’ means the-fC‘i«'j{.'wernment of the Khyber Pakhtunkhwa;
(e) “orescribed” means pres_c't"i:&i;ed by rules;
(f) "Program’ means the Ladj[}HeaIth Workers Program devolved to the Province and

AND WHEREAS it is obligatory to maintai,n'.;‘fhe original concept and design of
Workers Program, to ensure the presence of conimunity embedded employees for effective sorvice:

S5

. e . [loregulate the siatus of Lady Health Workej_r’,"s“Program in the Pro'vince of the Khyber
| Pakhitunkiwa and to reqularize and standardize the services of employees

b

WHEREAS in pursuance of the Constitutidhfi{("Eighteenth Amendment) Act, 2010, the subject of
./ Health has been devolved to the Provinces and as sich Lady Health Workers Program run by Federal
Government for supporting the family planning and primary health care was devolved to the Provinces

(he Lady Heallh

AND WHEREAS it is expedient to regulat;é':_;i'the status of Lady Heallh Workers Program in the
P-avince of the Khyber Pakhtunkhwa-and to regularize and standardize the services of the employees of

1, Short _title, application and commendéﬁjent.---(ﬂ- This Act may be called the Khyber
Pakhtunkhwa Regulation of Lady Health Workers Program and Employees (Regularization and

(2) It shall apply to ali persons emp!oyé@br to be employed in Lady Health Workers Program,

which was previously runi-by the Federal Government under the name of the
National Program for Family Planning and Primary Health Care:

3 (g  "Program empioyee’ means an employee of the P

regularized under this Atl and includes persons
commencement of this Act;

—

rogram, whose service is
to be appointed afler the

@
&
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(h) “Province” means the Provine

“Provincial Program lmpiemen‘ﬁg‘,{iqn Unit" means: the Management Unit-of the

“ ™ :',A-_
S
; , Program at Provincial-level; and: -
{ wrules” mean rules made under this Act _
A »
3. Status of Program.---(1) On commencement ofthls 'Ac{,-“the. National Program for Family Planning
gve(nment¢to be known as the Lady

and Primary Health Care, shall be deemed to.pe .a Program, of-G
Health Workers Program. S
(2) The purpose of the Progrém-..shall...b_e:‘-.,‘.,;;;:g;gyiqe.}_gfgyentive,,.‘gu[ative. rehabilitative and-
promolive health care services to the catchment populdtion in'the’Province.

(3 The Program shall conlinue for such a_‘.b:,év'r.iod;as:,C;‘;Q\:,g[nmeni may'determirie.

(4) After coming into force of this Act,-.G?J}/'Q'r,hmem_‘..,m,ay. appoint persons 10 various posts in "
the: Program on contract basis and there shall be no reg;j{l,l'z'jr;ap’poinlmenl'in the Progtam.

(5) The appointment under sub-section (f@f)f%hall be made In accordancs will the crilr
manner as may be prescribed. . C
4, Regularization.---(1) On commencement d:f;:.-:ﬁtfwis Act.l' all the Program employees, ~who were
agpoinled in the Program on contract or fixed month}y:js_lipend basis before 14 July 2012, and holding the -
seid.post till the commencement of this Act, shall starigfrégularized.with effect from 1st July, 2012: ‘

aand

uch Program émployees shall be deemed to have been regularized '

~ Provided that the services of s e
aunder this Act only on the publication of {heir names ifi{he official Gazette: , .

-

Proﬁ}a‘m fallen vacant on accdqm of death, relirement,

Provided -further, that the posts of the Progfa
~ resignalion, dismissal, termination or olherwise shall-befilled-in on contrapt basis.

(nis' Act shall be. placed in; the relevant Pay -

(2) The Program employeea,regularizé‘t}'jidnder _
ccales corresponding to the civil servanigor as may.be ‘determined by Government.
(3)4 The seniority of the Program emplq’ﬁ}_‘éés régulaﬁzed under this Act-shall be determined in
4 manner as may be prescribed. ‘ S
(4) A Prografn employee, whose ser\i}iiés-:.aae .gggyla_qi}zed ‘.un,dgfg-,,_thist.Acl, shall retire from:
service, on the option of the Program employee and-on such date asirequested by the Program employee,,
1 the completion of sixtieth year of age.

after completion of twenty five years of qualifying setvice 0ro

(5) A Program employee, whose servige is regularized under this Act, shall be entilled to such
pensionary and celirement benefits as may be detefmir_)ed by Government.
5. Mechahism_of recruitment for Commuiify Embedded Employees.---(1): For filling a post of -
Community Embedded Employee, the appointi{?g:';authority shall cause to verify and ensure in ‘the
prescribed manner that person, who is 1o be appoinled against such-post, shall:be a regular resident of his
. catchment population: ' s B .

lor the process and

{2) The Provincial Program lmplemé{‘i_i_ation Unit shall oversee and moni
. before a person is

.~ finding of the verification, carried out by the appoihting authorily under sub-section (1)
-~ appoinied against post of Comniunity Embedded .Emf_)loyee. '
orm his duties within the calchment -~

edded Eniployee shall perf
hat Goveriment may adjust.a Communily Embedded_gmployee in

(3)  The Communily Emb
be prescribed. 2

population of his residence; provided |
another area in certain circumstances 10
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' (4) Notwilhstanding anything conlainéfd‘.:{n' other provisions of this Act, ie services of the

, Communily Bmbedded Employees, whose oGlV!bQudIC regularized under this Act, or other Community
< Eunedded Employees to be appointed after the cothmencement of this Act, shall be liable to termination, if

W employee-
b (a) has unlawfully ceased torbe a regular resident within or has become a non-
' . resident for his catchmentpapulation; or
T (b) is involved in any other erigi_agement or a practice which is not in accordance with

the laid down and approve'gt -'p.o!icy of the Program; or
(c) has ceased to be efficient i_h_";.'the performance of official duties; or

(d) has proved guilty of gross }ﬁ}i-éconduct."

(5) A Community Embedded Employééj,l‘-}yhose service is terminated under sub-clause (&) or -
(b) of sub-section (4) of this Act may be reinstated infol service in a manner as may-be prescribed:

Provided that this opportunity of reinstateﬁﬂént shall not be given more than once throughout e
lenure of a Community Embedded Employee’s service: L

Provided furthejr that-

(a)  no salary or allowances siall be paid to the re-instated employee for the period
~spent under termination; diid.

(b) payment made, if any, tdg{q}'e terminated empioyee being re-instated, which was
not allowed during or for s period spent under termination, is recovered from the-
gmployee. i '

6. Posting, transfer and adjustment of Pro:'é'i‘r':am employees.---Notwithstanding anything contained
in other provisions of this Act, the Program employees, except the.Community Embedded Employees, may

_ be transferred to perform duty anywhere in the Province.

-

7. Disciplinary action.---Disciplinary cas_es:ééglnst the Program. employees shall be dealt with in &
manner as may be prescribed. L : . '

8. Application_of Government ru}es.;--Thef.ff’}t{g_‘éiram;;gnwp']gyges‘gh@ll-be dealt in accordance with
the provisions of this Act and rules; provided. thatt £ no- specific-rules- are-available on any mater, the
Government rules shall be applicable to such Prog‘ra_r'n'.'employees, -

9. Public servants.---All Program employeéisffshall be deemed to be public servants within the
meaning of section 21 of the Pakistan Penal Code;:1860 (Act No. XLV of 1860). '

10. Power to make rules.---Government maj,{ by nolification in the official Gezelle, make rules for
carrying out the purposes of this Acl. T '

11, Saving.- Any rules, orders or instructions in respect of any terms and condilions of services of+

Program employees duly made or issued by an autnority competent to make.them and in force immediate‘?y
before the commencement of this Act shall, ini’so far as such rules, orders or jnstructions are not

inconsistent with the provisions of this Act, be dee_{ﬁéd to be rgles,made under this Act.

12. Removal of. difficulties.--If any difficultyféf.r:is'-es in giving effect to any of the provisions of this Act.'
Government may make such order, not incongistent with the provisions of this Act, as may appear (0 be
necessary for the purpose of removing the difficulty:. - ,

Provided that no such power shall bjéii.’exercised after the expiry of one year from Ihe
commencement of this Act. SR "
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GOVERNMENT OF THE kHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

" NOTIFICATION

Peshawar, dated theZ9m January, 2015

No., SO (H&E)/2-65/2014.-In exercise of'.:ft;he powers conferred by section 10 of the
Khyber Pakhtunkhwa Regulation of Léd}k’Health Workers Program and Employees
(Regularization and Standardization) Act, "2(')14 (Khyber Pakhtunkhwa Act No. XXVI of’
2014), the Government of Khyber Pakhtunkhwa 1s pleased to make the following rules,
namely »-

THE KHYBER PAKHTUNKHWA REGULATION OF LADY HEALTH
WORKERS PROGRAM EM?LOYEES SERVICE RULES, 2015

CHAPTER-1
1. Shorttitle, application and comrﬁéﬁcement -—-(1) These rules may be called the

Khyber Pakhtunkhwa Regulation of Lady Health Workers Program Employees Service
Rules, 2014. "

(2) It shall apply to all the Prog_rléj‘;zg employees of the Program.
(3) - They shall come into force afr_"tihce.

2. Definitions.---In these rules, unle:séijt"he context otherwise requires, the followihg
expressions shall have the meanings hereby" fespectively assigned to them, that is to say,-

(a)  “Act” means the Khyber Pakhtunkhwa Regulation of Lady Health
Workers  Program “iand Employees  (Regularization and
Standardization) Act 2014 (Khyber Pakhtunkhwa Act No. XXVI of
2014); i '

(b)  “Provincial Coordmator” means Head of the Program appointed
by government from amongst member of service, Health
Department. o

(c) “Appointing Authorlty” means an authority specified in Rule.3.

- (d)  “Provincial Progratfq Implementation Unit” means the

1




Management Unit of the}_Program at Provincial level.

CHAPTER- 2

OF EMPLOYEES

RECRUITMENT AND OTHER TERMS AND‘CONDITIONS OF SERVICE

Method of appointment.---(1) There shall be Selection Committees for the

(2)  The candidates applying for- the various posts in the Program shall possess
same qualification and age limit, as provrded in the orrgmal Program.

purpose of making selection for initial appomtment on contract basis to the posts of the
Program, on the recommendations of whlch the appointing authority shall make
appomtment w

Selection criteria for appointment of Ijady Health Supervisor.---(1) There shall

(@)
()

(c)

(d)

District Coordinator, S
Lady Health Worker Program

a representative of Dlstnct Health

- Officer;

a representative of the Provincial
Program Implementation:- Unit not
below the rank of BPS-17-'3.‘¥aind

Field Program Officer of
the concerned area. :

be a Selection Committee for the appomtment of Lady Health Supervisors comprising of
the following: o

Chairman
Member

Member

Member-cum-
Sectary

(2)  The posts shall be advertlsed m two News papers or electronic media.

' (3)  Test and interview of the. short llsted candidates at District level shall be
conducted. o :

(4) The Selection Committee shall place the list of recommended candidates,
alongwith record of written test, before the District Health Officer.

q
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5.

.(5) - The District Health Officer éﬁ'all nominate an officer who shall not be a
. member of the selection committee to ‘re-verify the documents, residential status of

the candidates and to ensure that xhe recommendations have been made in
accordance with the laid down crltena :

(6) On receipt of verification, the District Health Ofﬁcer will accord final
_approval and will issue appomtment -orders of the selected/approved candidates

and record of written test of the selected candidate be kept in her personal.

(7) ‘Female, who shall apply for the post of Lady Health Supervisor should
preferably married and must be permancnt resident of the area for which she is to
be appointed. '

Selection criteria for appointméii:t'- of Lady Health Workers.---(1) Female

preferably mamed and must be pennanent re&dent of the area for which she is to be
appointed. &

(2)  There shall be a Selection Céﬁimittee comprising of the following:

(a) Medical Ofﬁcer/lncharge ) " Chairman
First Level Care F ac1hty,

"(b) a female representatlve to be - Member
nominated by the District Health
Officer from amongst Women
Medical Officer or -Lady Health
Visitor or Female Medical Technician
or Medical Technician' '61' Dispenser

......

(c) Lady Health Superv1sor Member-cum- -
Nt Sectary
(5) Married females/women w1th past experlence in community development,
having the required qualification, w111 be given preference.

(6) Candidate should be w1llmg, tg). carry out the sérvices from her home which
will be designated a “Health House” ensuring effective linkage between the
commumty and the pubhc health care dehvery system.

(7 In spec1ﬁc/d1fﬁcult/uncovered areas the District Health Officer in
consultation with District Program Implementation unit, may substitute the
members of the Selection Committees to meet the desired objective.

/
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6.  Selection Criteria for Driver for tﬁéz'-vehicle of Lady Health Supervisor.---The .

candidate must be permanent resident of thé area for which he is to be appointed. He
shall have written consent of the Lady Health Superv1sor with whom he has to perform
duty. -

Coa

7. Selection criteria’ for the post of 'li)g)”vincial program implementation unit in
bps-1 to bps-16.---(1) There shall be a Selectxon Committee comprising of the following:

(a) | Deputy Provincial Coordmator i Chairman
(b) | Training Coordinator; g _ Member
(¢) | A representative nominated by the Director |. ‘ Member
General Health Services not below the rank of
BPS-17; g

(2)  The Provincial Coordinator shall be the appomtmg ‘authority for the post of
Provincial Program Implementatlon Unlt

(3) The posts shall be advertised in: two News papers/electronic media by the
Provincial Coordinator,

(4)  Test and interview of the short llsted candidates at provmcxal level shall be
conducted. ' g

(8) The Selection Committee shall pl:éice the list of recommended candidates
alongwith record of written test, before the Provmc1al Coordinator.

(9) " The Provincial Coordinator shall nomlnate an officer, who shall not be a member
of the selection committee to re-verify the. dewuments residential status of the candidates
and to ensure that the recommendations haVe been made in accordance with the laid
down criteria. -

and will issue appointment orders of the selected candidates and record of written test of
the selected candidates be kept in her/their personal files.

8. Selection criteria for the post of BPS-17 in the Provincial Program
Implementation Unit.——(1) There shall be a Selection Committee comprising of the
following:

.(a) Direttor Public Health; - : Chairman

4
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(b) Provincial Coordinator-‘;';féi_n(ai N | Member

".(c) Section Officer Healthfﬁepartment. Member

(2) The Secretary Health shall be the appointing authorlty for the post of

Provincial Program Implementation Umt m Basxc Pay Scale 17.

(3)  The posts shall be advertlsed m two News papers/electronic media by the
Health Department .

4 Test and interview of the short llsted candidates at provincial level shall be
conducted. b

(5) The Selection Committee shall place the list of recommended candidates
alongwrth record of written test, before the Secretary Health.

(6)  The Secretary Health shall nc_)mr_nate an officer, who shall not be a member
of the selection committee to re-verify the‘documents, residential status of the candidates
and to ensure that the recommendations. have ‘been made in accordance with the laid
down criteria. =

(7)  On receipt of verification, the Secretary Health shall accord final approval °

and will issue appointment orders of the selected candidates and record of written test of
the selected candidates be kept in her/their personal files.

9. Recommendatlon of the Selection: Conimlttee.-- When an appointing authority
does not accept the recommendation of SeIectlon Committee, it shall record its reasons
and obtain order of the next higher authorlty

10. Functions of the Lady Health Supervnsor -——-(1) To carryout extensive
supervision and monitoring of the field actlvltles of Lady Health Workers. Lady Health

Supervisor shall visit the Health House Qf every Lady Health Worker under her
supervision at-least twice a month. i

(2) . Lady Health Supervisor shall prov1de supportive supervision, on job
training, verbal and written feedback to her Lady Health Workers.

(3) Lady Health Supervisor may;aet as trainer in the refresher training as and
when required by the District Program Imﬁl'ér'nentation Unit.

(4) ' Lady Health Supervisor shall attend the Continued Education Sessions in
all the relevant health facilities. S
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(5) . Lady Health Supervisor shé‘l::if-carryout ‘verbal autopsy of infant deaths

reported by her Lady Health Worker.

(6). Lady Health Supervisor shailhlll;gjéssis‘t the District Program Implementation
Unit in the preliminary scanning/veriﬁcz'i't_i‘(}n of candidates for the positions of Lady
Health Workers. o '

" (7)  Lady Health Supervisor shall:-:I:iaise between District and First Level Care
Facility (FLCF) for the effective coordinati;i_f}:'-of activities of the program.

(8)  Lady Health Supervisor shal:l; _a:ifc:tend the District Program Monthly Review
(DPMR). i |
(9)  Lady Health Supervisor shall_li_éi:;'sure regular maintenance of vehicle and its
movement registers, if allotted. R .

11.  Functions of the Lady Heaith Wi':.t:i}{kers--(l) The Lady Health Worker shall
provide Primary Health Care services tc};::’:the community at their doorstep in her
catchment area, vl

(2)  The Lady Health Worker shall'regist’icfiﬁ all fafnily members in the catchment area
especially the eligible couples (married wonien age 15-49 years) in her respective area
and maintain upto date information about het:catchment area’s population.

(3)  The Lady Health Worker shall orgaﬁ'i_zfé community by developing women groups
in health committees in her area. i . : :

(4) The Lady Health Worker will arfériée meetings of these groups in order to
effectively involve them in primary health care, family planning and related community
activities. - , : L '

(5)  The Lady Health Worker shall keep":’:g':'.i:ose liaison with influential women of her

area including lady teachers, community. ‘midwives, traditional birth attendants and
clients. - R

(6) The Lédy Health Worker shall pay vis.i:'i_zé to 8 household every day to ensure that
all registered households are visited once every. month. :

(7)  The Lady Health Worker shall discus"s}:shé'}_ith the community, issues related to better
health, hygiené, nutrition, sanitation and" family planning emphasizing their benefits
towards quality of life.
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(8) The Lady Health Worker shall coordmate with local community midwives or
other skilled birth attendants and local health facilities for appropriate antenatal, natal and
postnatal services. She will also conduct antenatal natal and postnatal care as descrlbed
in her training. :

(9)  The Lady Health Worker shall act as ﬁaison between formal health system and her
community as well as ensure coordinated support from Non Governmental Organizations
(NGOs) and other departments. R

(10) As part of their tasks, the Ladfz,‘:f:ll_':—'lealth Worker shail undertake nutritional

interventions such as anemia control, grovi}éh' monitoring, assessing common risk factors
causing malnutrition and nutritional counsellng They shall be able to treat iron
deficiency anemia among all women spec1aliy pregnant and lactating mothers as well as
anemic young children.

(11y. The Lady Health Worker shall promote nutritional education with emphasis on
early initiation and exclusive breast feeding for six months and weaning practlces
maternal nutrition and macronutrient malnutntlon

(12) The Lady Health Worker shall coordmate with Expanded Program on
Immunization (EPI) of mothers against’ Tetanus and children against communicable
diseases. The Lady Health Workers tramed in routine EPI, will ensure timely
vaccinations’ (in her catchment area only) w1th support from the local health facility/EPI
staff. The Lady Health Workers (LHWs)" w1ll also participate in various campaigns for
immunization against EPI target diseases’e. ¢ Polio, MNT, Measles etc in her catchment
area only. The Lady Health Workers will be 1nvolved in the surveillance activities in her
catchment area only. :

(13) The Lady Health Worker shall mo'i:._i':vate and counsel clients for adoption and

continuation of family planning methods.""She will provide condoms, oral pills and.

administer injectable contraceptives, as per'.define protocols to eligible couples in the
community inform them about proper use and possible side effects.

(14) The Lady Health Worker shall'carry' out prevention and treatment of common
ailments e.g. diarrheal diseases, acute -respiratory infections, tuberculosis, intestinal
parasites, malaria, primary eye care, scabies, first aid for injuries and other minor
diseases using basic essential drugs. She will refer cases to nearest centers as per given
guidelines. For this purpose a kit of certain: dinexpensive basic drugs will be provided to
Lady Health Worker/Senior Lady Health Worke1 The Lady Health Worker/Senior Lady
Health Worker will also be mvolved “in T. B AlDs, Hepatitis and Malaria

‘prevention/control.
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(15) The Lady Health Worker shall dlssemmate health education messages on
individual and community hygiene and sanltatlon as well as information regarding
preventlve measures against spread of AIDs, Hepatitis etc.

(16) The Lady Health Worker shall attend monthly continuing education sessions at her
base facility to share progress regarding’ all activities carried out by her including the
home visits, number of family planning-:acceptors by methods and stock position of
contraceptives with Incharge of Facility. She will also attend education sessions, submit
her monthly report and collect one mOnth supplles from Health Facility.

(17) The Lady Health Workers will not be involved in any other activity without the
prior permission/guidelines from the Provmclal Program Implementation Unit.

L ]

12,  Training of the Lady Health Su‘pj'eg‘:fvisor.-Total duration of training for the Lady
Health Supervisor will be one year. The "L'ady Health Supervisor will start field activities
after the initial three months training. The. trammg will be carried out in two phases

(a) " Three months (Initial tralnmg)
(b)  Nine months (Field/on job trammg)

13. Training of Lady Health Workers —(1) The training of Lady Health Workers
will be conducted in two main phases for a total of twelve months (03 months basic
training at classroom and 09 months task based training in the field) using program
training manuals and curriculum. This: w1ll be followed by ‘continued training at the
health facility alongwith refresher trammgs

(2) In health facilities where IO or more Lady Health Workers or under basic
training, there shall be three trainers.

(3)  In health facilities where less than ten Lady Health Workers are under basic
training, there should be two trainers. - °

(4)'. One of the trainers shall be a female to facilitate training in areas such as
family planning, maternal health.

(5)  The number of trainees pef;:é,#ssion may not be less than five and more than
fifteen. R

"}\y
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(6)  In case where less than ﬁ{/e :candldates for training are selected in one First

Level Care Facility and they cannot beattached with other facility, approval for training
of less than five trainees shall be sought from Provincial Program Implementation Unit.
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14. . Catchment area for Lady Health Worker —(1) One Lady Health Worker will
be selected to serve on average a catchment area with a population of 1,000 to 1,500

residents depending on the density of: ~and accessibility to the population. In -

urban/densely populated areas the minim’liiﬁ catchment population will be 1200/LHW

‘and in areas where population per. Lady Health Worker is less, in case of

dropouts/termmatlon the catchment populatlon will be readjusted to ensure the above
mentioned population coverage instead’ of new recruitments.

(2)  In hard hilly terrain where the popul_atlon tends to be scattered, the population in
the catchment area of the Lady Health Wof‘ker can be low up to 1,000. The catchment
area of Lady Health Workers will be suchthat it takes approximately an hour to walk to
the farthest house in the catchment area. There should be only one Lady Health Worker
in a cluster of 150 to 200 households.

15. Semorlty ---The appointing authonty shall cause a inter-se-seniority list of the
following cadres on yearly basis. B

(a) Community Embedded Employees

(b)  Logistics Officer of the Proyl_r;elal Program Implementation Unit;
(¢) ‘Field Program Officers of the'..léfrovincial Program Implementation Unit;

(d) Management Information System Coordinator, of the Provincial Program
Implementation Unit; and :f._f;';_

(e)  Ministerial Staff of the Provme:lal Program Implementation Unit.

16.  Posting/ Transfer.---Every Program employee other than Community Embedded
Employee, shall be liable to serve anywhere in the Province against the cadre post in the
Program. o

17.  Pension, General Provident Fund:," {ﬁenevolent Fund and Group Insurance.—-
(1) Rules made by Government, regulatin'g'Pension General Provident Fund, Benevolent
Fund and Group Insurance shall apply for regulatmg the matters of Pension, General
Provident Fund Benevolent Fund and Group Insurance for those employees of Program
whose services have been regularized under ‘this Act.

18.  Shuhada package.---Shuhada padﬁage as admissible to civil servants of the

the clause of appointment of the package f.
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19. Retirement from Service.—— (1) A program employee workmg on regular basis,
shall retire from service-

(&)  On such date after he/she ha.é_-i:foxnpleted twenty years of service qualifying
, for pension or other rctircmci'li:tibencﬁts as the competent authority may in
‘public interest, direct; or

(b)  Where no direction is glven under sub rule (a), on the completion of sixtieth
year of his age. ¥

(2) No direction under sub-rule (1)(a) - shall be made until the program
employee has been informed in writing of the grounds on which it is proposed to make

the direction; and has been given a reasonable opportunity of showing cause against the .

said direction. !
CHAETERJ |
MISCELLANEOUS

20. Performance Evaluation Report.—--T he Performance Evaluation Reports of the
Community Embedded Employees will be mltlated by in the following manner;

S.No. Designation. -Reportmg Officer. Countersigning
o Officer.
1. | Lady Health sttrlct Coordmator District Health
" | Supervisor LHW Program ' Officer.

2. | Lady Health Worker. Lady I—Iealth Supervxsor District Coordinator,
as the case may be. LHW Program.

21. Conduct.---The Khyber Pakhtunkﬁiiva Government Servant (Conduct) Rules,
1987 and auxiliary instructions issued from time to times shall be applicable mutatis
mutandis to the program employees. '

22.  General provisions.---In all other matters not expressly provided for in these ’

rules, the rules, if any, made by Government SO far as may be practicable, shall be
apphed for disposal of such matters. '

10
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SECRETARY T 0 GOVT. OF KHYBER PAKHTUKHWA
HEAL TH DEPARTMENT

Endst: No & date even.
Copy of above is forwarded to:

1.

R I A S ol

10.
11.

12.

The Registrar, Supreme Coullt. of Pakistan. Islamabad.
All Administrative Secretanes, to Govt. of Khyber Pakhtunkhwa.

“The Accountant General Khyber Pakhtunkhwa.

The Principal Secretary to Governor, Khyber Pakhtunkhwa

The Principal Secretary to Chlef Minister, Khyber Pakhtunkhwa.
The Advocate General, Khy,beflj 'Pakhtunkhwa

The Director General, Health"Services Khyber Pakhtunkhwa
PSO to Chief Secretary Khyber:Pakhtunkhwa.

The Manager, Government Printing Press & Stationary Department Peshawar
. for publication in the Government t Official Gazette after publication 10

“copies may be forwarded to thls Department

The Director Information Khyber Pakhtunkhwa Peshawar
The Deputy Director (IT) Health Department for uploading in the official
website.

PS8 to Secretary Health Department

(Kashif Iqbal Jillani)
Section Officer (E.II)
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OFFICE OF BISTRICT HEALTH OFFICER 0-’* Y7

. {(Khyber Pakhtunkhwa)
Phone B # Fax& #: 0927-290537

On the attaining the 60 yg_q[s' of age on 31/05/2019 (date of birth -is 01/06/1959),

Mst Maryam Bibi tHW BPS-05 attached to the office of the undersigned (LHW Program) is hereby allowed to
proceed on superannuation from the above date and also struck off from the strength of Health Department

‘ _;;(arak. Total length of service is Six years, ten Njg_nt.hs & thirty days. (After the regularization of her service i.e

01-07-2012)

She is allowed 365 days encashment of Pay.

sd
District Health Officer
Karak

No 149 3-6% /Admn/KK Dated:  31/05/2021

Copy for information and necessary action:

District Accounts Officer Karak for information and necessary action.
LHW Coordinator Karak for information.

Account Supervisor LHWs Program Karak.

Mrs. Maryam Bibi LHW, LHWs Program Karak.

Office Record. 0&

Personal File. e
P2

“n | Dis%ealthi Officer
: gﬁ/ Karak
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' JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT,

MINGORA BENCH (DAR-UL-QAZA), SWAT
(Judicial Department) o

W.P No.289-M/2021

Present: aner i

Khwaja Salah-ud-Din, A.A.G for officlal Respondents,
Date of hearing: 04.04.2023
JUDGMENT

MUHAMMAD NAEEM ANWAR, J.- Muhammad Saced, the
widov)er/.husband, of late Mst. Saeed Bibi, by invoking the writ -
jurisdiction of thstourt under Article 199 o'f:'vt.he Constitution of
Islaxm'c; Republic of Pakistan, 1973, has filed the instant petition
with the préyéf that the respondents ‘may be directed to grant and
provide all baqk ’.benleﬁts of late Mist. Saeeda Bibi in the shape of
family pension etc. on the ground that his late wifl‘e‘.Mst. Saeeda
Bibi was incipiently appointed as LHW in Health Department on
06.10.2010 on contract basis/fixed pay, however, he; services wefé
Jater on regularized vide office order dated 20.09.2014 but w.e.f.
1% July, 2012 and then she died d}n'ing.service on 20.09.2020.

2. Though Mr. Momin Khan, Advocate who is representing the

petitioner has submitted an application for adjournment, however,

' ~ the petitioner present in person before the Court stated at the bar

that he has not only submitted written arguments but will also

assist the Court in accordance with the directions of this Court

incorporated in order sheet dated 27.09.2022. He submitted that

his deceased wife Mst. Saeeda Bibi was on the rolé of Health
sabzAli/*  (DB) | d
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department in permanent éstablisShment under the Government of

Khyber Pakhtunkhwa and continuously served w.e.f. 06.10.2010
till 30.06.2012 (01-year 08-months and 21-days) and after her
regularization till her death for 08-years 02-months and 14-days,

hence, the total length of service of the deceased employee from

' her initial appointment till her death ‘was 09-years 11-months and

~ 14-days. He added that in accordance with the provisions of rules

2.2 & 2.3 of the West Pakistan Civil Service Pension Rules, 1963,
he is entitled for pcnsionary benefits of deceased Mst. Saeeda Bibi,
being her husband/widower. He further added that under Family
Pension Rules, article 358, 361, 361-A and 423 (i) of Civil Service
Regulation (CSR) in juxtaposition with judgment titled “Sher
Afzal Khan Vs. Government of Khyber Pakhtunkhwa through
Secretary Elemer;tarz & Secondary Education and others” (PLC
2019 CS 1065), W.P No.269-M/2019, “ _e_cretérz Ministry of
Finance, Islamabad and others Vs, Tayyaba Halim Subhani and
others” (2022 SCMR 77), “WAPDA_through Chairman_and '
another Vs, Mst. Parizada” (201._8 SCMR 1542), “Amir Zeb
widower of Mst. {4‘550 vs. The District ~Accmm.t Officer Nowshera

and 5 others” (Writ Petition No. 3394-P of 2016) decided on

22.06.2017 and LHW Regularization Act, 2014 and Rules 2015,
the status of the 'deceased empl'c}yee was of a regular/confirmed

employee. Lastly, he submitted that for the purpose of pensionary

contractual side/ fixed pay shell be counted towards her regular

Sabz nu)‘ (D.0) {ON'BLE MR, JUSTICE MUIIAMMAD NAEEM ANWAR
LON'BLE MR, JUSTICE Dz, KHURSHID IQRAL
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A services for completing “the i;l'igibility criteria of 10 years
qualifying servic? as held by this Court in numerous cases. .

3. On the other hand, the learned A.A.G representing the
official respondents submitted ’that since the deceased has rendered
08-years 02-months and 19-days service after her regularization
and having not crossed the eligibility criteria of qualifying service
| for pension under the pension rules, thus, was not entitled for
pensionary benefits. He prayed for dismissal of the instant petition,
being not maintainable.

4. Arguments heérd and recprd perused.

5, During thg course of arguments, on 27.09.2022, this Court
has framed certain points/ issues and directed both the parties to
assist this Court in consonance with the law as reflected in the said
order sheet. The questions and law, on which, the assistance of the

3 : parties was required in the matter in hand, are reproduced as
A’ under:

1) Whether without completion of 10 years .gugliﬂing service,
the service on fixed pay or contract followed bv
regularization could be counted for pensionary benefits?

2). Whether the proyisions of pension rules or Article 371-A of
the employee was otherwise entitled for pensionary benefits

on completion of qualifying service?
3) Whether the word “count” could be inte reted to add the

length of alifving service to hold entitled a civil or

Government _servant for nsiona benefit _when he

otherwise has not completed qualifying service?

Learned counsel for petitioner and leared Advocate General are
directed to assist this Court in the light of the “principle

sbeat/* (©B) wwnmk/ .
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(i)

(iii)

(iv)

)

(vi)

{vii)

b ek ey
enunciated by the Hon’ble Supreme Court as well as by this

Court in the cases of*

Muhammad Nawaz Special Secretary Cabijnet Division
through his legal heirs vs. Ministry of Finance
Government of Pakistan through its Secretary [glgniabad
(1991 SCMR 1192): -

Mst. Rashida n_and thers Vs. District
Education officer (Male) and 3 others (2016 PLC(CS)
308).

Mudassar Termizi and others vs. Peshawar High Court

through: Registrar, Peshawar and others (2021 PLC(CS)

441); -
Secretary, Ministry of Finance, Islamabad and others vs
Tavyabs Halim Subhani and others (2022 77 &

2022 P L C(C.S.) 514;

Ministry_of Finance through Secretary and others Vs
Syed_Afroz Akhtar Rizvi and others [2022 PLC (CS)
22, Peshawar]; . :
Mst. Islam-Bibi_Vs. Government of Pakistan through
Sccretary State and Frontier Regions Division, Islamabad
and 3 othery [2022 PLC (CS) 1196 of the Larger Bench of
this Court]; and '

Amir Zeb widower of Mst. Asia vs, The District Account
Officer Nowshera and 5 others (Writ Petition No. 3394-P

Of'ﬁ'ce' is directed to issue notice to the petitioner, Mr.

Momin Khan Advocate & leamed AAG for ﬂ of December

2022

6. Insofar as the question of mamttunablhty of the instant

petition filed by the wndower/husband of namely Mst Saeeda Bibi,

who was a regular civil servant is concerned, in the case of

“Muhammad Nawaz Special Secretary Cabinet Division through

his legal heirs vs. Ministry of Finance Government of Pakistan

sabz Ali/*  (D.B)
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: > through its Secretary Islamabad” (1991 SCMR 1192), it was
K -
N held by the apex Court that:

“A right of appeal under the Service Tribunals Act of 1973 has
been given to a civil servant aggrieved by any final order
whether original or appellate made by“a-'departmeptal authority - e
in respect of any of the terms and conditions of his service. The
appellants admittedly are the legal heirs of the deceased civil
servant and ‘:there beiqg no provision in the Service Tribunals
Act of 1973 to provide any remedy to the successors-in-interest
of a civil servant, of the learncd Tribunal, in our view, was

correct in bolding that the appeal before it stood abated and the

same is hereby maintained.”
Thus, the bétitioner, being the 'husband/legal heir of deceased
civil servant could not ‘seek his' remedy from the Tribunal
. constituted under thé provisions of Khyber Pakhtunkhwa Services

Tribunal Act, 1974 and as such, the petition in hand was rightly

filed before this Court. In the case of “Mst_Islam Bibi Vs.
Government of Pakistan through Secretary State and Frontier
d» Regions Division, Islamabad _and 3 others” 2()22 PLC (CS

1196], this Court has held that: “legal heirs of civil servant can

validly file a writ petition before the High Court for pensiona

benefits _of his/her predecessor in_interest, who _was a civil
servant”. Reliance may also be placed on the case of “Mst

Rashida Khatoon and 2 others Vs. District Education officer

‘Male) and 3 others [2016 PLC(CS) 308). Hence, the objection of

the learned A.A.G regarding maintainability of the instant writ

petition before this Court being filed by husband of late Mst.

Saeeda Bibi, the civil servant, is misconceived and accordingly, it
sbaai/* (D) ' JON‘BLE ME, USTICE MUNAMMAD NAEZM ANWAS
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is held that the instant petition was competently filed by the

petitioner before this Court for the relief clair;qed therein.

7.  The pivotal question for determination in the instant petition
is as to whether in accordance with rules 2.2 & 2.3 of the Pension
Rules in juxtaposition article 371-A of CéR, the services rendered
on contractual side/ fixed pay by the late civil_servant could be
calculated towards her regular service for completing qualifying
service for the purpose of pensionary benefit. In order to determine
the above formulated question, at first instance, the matter was

heard by the apex Court in the case of “Mir Ahmad Khan Vs.

Secretary to Government and others” (1997 SCMR 1477),

wherein it was held that:

“Admittedly, the appellant put in more than .ten years'
temporary service before his services were terminated, he was,
therefore, entitled to pensibnary benefits under Regulation
371-A(i) of Civil Service Regulations. It appears that this
provision of the Civil Service Regulation was not cited before the
Tribunal o:thé’rWise ‘the observation to the contrary could not
have been made in the impugned judgment. Resultantly, the
appellant and similarly placed other employees of the Afghan
Refugées Organization, being Government civil servants, are
held entitled to pensionary benefits if their cases are covered by
- Regulation No. 371-A of Civil Service Regulations. We allow this
appeal, set aside the impugned judgment of the Federal Service

Tribunal with no order as to costs.”

The afore-mentioned principle laid down in Mir Ahmad

Khan’ case (supra) was revisited by a five-member Bench of the

apex Court in the case of “Chairman Pakistan lewaz

sbzay/ (D) HONALE MR JUSTICE MUNARMMAR NACEM ANWAR
LQN'BLE MR JUSTICE Dr. KHURSHID1OBAL
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: "?W Government of Pakistan Islamabad and others Vs. Shah Jehan

Shah” (PLD 2016 SC 534), where the judgment in the case of Mir
Ahmad Khan (supra) bas been declared as per incuriam by

holding that:

“7, It is not disputed that the respondent rendered continuous
temporary service and that his length of service was continuous
and for more than five years. However, the guestion that needs
to be answered is whether he was working in a "temporary
establishment" or not. "Temporary establishment' has not been
defined in the CSR, the Fundamental and Supplementary Rules
issued by the Government of Pakistan, the ESTA Code or the
Compendium of Pension Rules and Orders. In this context

Article 369 of the CSR mentions temporary establishment but

only explains what it is not and thus is not very helpful.

: Therefore, as mentioned earlier in .the opinion, as per the settled
i rules of interpretation, the dictionary meaning of the words has
’ to be resorted to. The Concise Oxford Dictionary (6th Ed.) has
v defined "temporary" as "lasting, meant to last, only fora time",

and "establishment" as én "organized body of mean maintained

for a purpose". Chambers 21st Centiry Dictionary defines

"temporary" as “lasting, acting or used, etc for a limitcd period

\» of time only", and "establishment” as "a public or government

institution". Oxford Advanced Learner's Dictionary of Current

English (7th Ed.) dcfines "temporary” as "lasting 6r intended to

last or be used only for a short time; not permanent” and

nestablishmert" as "an organisation, a large institution..." In

light of the above dictionary meanings, "temporary

establishment” c¢an be said to niean an organisation or

institution ‘which is not permanent, rather effective for a certain

period only. ‘Admittedly the respondent was serving in Pakistan

Locomotive Factory Risalpur, Pakistan Railways, which doe; not

in any way fall within the meaning and purview of ''temporary

cstablishment". Thus, the respondent could not rely upon Article

371-A of the CSR. Besides, if hypothetically speaking Pakistan

Locomotive Factory Risalpur was a.temporary cstablishment,
sabaalf*  (DB) {I0N'BLE MB, JUSTICE MUHAMMAD NAZEM ANWAR W
MONFLE MB.JUSTICE, Dr, KIURSIUD IORAL
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even then the respondent w;c;uld not be able to take the benefit of
Article 371-A (supra) as he otherwise does not qualify for
pensionary benefits having wit been subsequently taken into
permanent employment, which is sine qua non for the grant

thereof.

8. Adverting to the law laid down in_the_case_of Mir Ahmad

Khan (supra) wherein it was held: - i

"Admittedly the appellant put in more than ten years'
" temporary service before his services were terminated, he was,
therefore, entitled to pensionary benefits under Regulation 371-

A(i) of Civil Service Regulations."”

In light of the discussion in paragraph No.6, the judgment
delivered in Mir Ahmad Khan's case (supra) is declared to be

per incuriam.”

Thus, the Hon’ble Supreme Court in e)i;plicit terms has held
that without completion of 10 years qualifying' service, the services
rendered by an efnployee on contract/fixed pay could not be
counted for: pensionary benefits. It was al§o ruled that a civil
servant hasi to complete 10-year regulé.r qualifying service for
pension and thereafter, his se?vices whatever it may be, on contract
or daily wages or fixed pay, shall be counted for determination of
pensionary beneﬁtg but without completion c;f 10-years qualifying
service, the service of an employee rendered on contract or fixed
pay could not be added to the service aﬁgr regularization to

|
complete qualifying 10-year regular servicé. Since, there were
judgments of Division Bench of this Court, whereby the services
rendered on contract basis or fixed pay were held to be counted for

pensionary benefits in order to complete the qualifying service i.e.,

eligibility criteria for pensionary benefits and in the series of those
sabzalf*  (DB) u : //
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cases, a larger Bénch was constituted by this Court and in the case

of W.P_No.3394-P/2016 titled “Amir Zeb Vs. The District

Accounts  Officer Nowhsera and 05 others” decided on

22,06.2017, while interpreting proviso 2 & 3 of section 19 of the

Khyber Pakhtunkhwa Civil Servants Act, 1973 as-aﬂ‘ded by
Khyber Pakhtunkhwa Civil Servants (Amendment) Act,.2013, it
was held by this Court that:

“It is manifest that the person selected for appointment on
contract basis shall be deemed as regular employee and
subsequently were held entitled for pensionary benefits. The
deceased .cmployees have completed the prescribed length of
service as their service towards pension shall be counted from
the first day of their appointment and not from the date of

regularization of their service.”

However, in the case of “Ministry of Finance through

Secretary and qihers Vs. Sved Afroz Akhtar Rizvi and others”

(2021 SCMR 1546), it has been held by the apex Court that:

“In case, an employee had served a govérnment department
for the duration of the period qualifying him to receive
pension, the period spent as a contractual employee may be
added to his regular qualifyings'ervice: only and only for the
purpose of calculating his pension and for no other purpose.
The provi§ions of Artiéle 371-A ‘of Clvil Scrvice Regulations
(C.S.R.) started with a non obstante clause which meant that
the said Article did not rclate to the question entitlement or
eligibility to receive pension. It was ‘clearly and obviously
restricted to-counting the period of a minimum of five years
which ‘had been rendered by a temporary contractual

employee to be taken into account with the object of

calculating the quantum of his pension and not more. The
non-obstante clause in Articte 371-A of C.S.R. did not allow
s at/*  (D8) * MON'BLE MR JUSTICE MUBAMMAD NAEEM ANWAR 7 '
HONELE MR JUSTICE Dr, KHURSIL(D IODAL
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those who did not fulfill the requisite conditions for qualifying
for pension to bypass such conditions and add up regular and
contractual periods of employment for the purpose of meeting
the eligibility criterion of ten years ‘of service. Such an

interpretation would create absurd sltuations and would
render other provisions and Artlcles ot’ CSR. rcdundant

unnecessary and surplus. Therel‘orc, Article 371 of C S R did
not allow Government Servants rendering temporary service
in a temporary cstablishment for more than 5 years to be
entitlcd for grant of pension rather such period could be
counted towards calculation of pension only if otherwise
entitled to pension by meeting the criteria of qualifying

service.”

+

More-so, this Court. in the case of “Imayat Khan Vs

| Government _of. Khyber Pakmunkhwa litlu"ogzgh Secretary

Frontier Education and others™ (W.P No.833-M/2018) decided

on 14.02.2023 has held that:

8.

. “Being based upon the interpretation of Article 371-A of CS.R

made by tbe apex Court; it is concludcd that the service
rendered on contract followed by rcgulanzanon "could only be
counted for pensionary benefits provided the civil servant has
completed qualifying ten years’ service lndepcndently. Thus, the
contention of learned counscl for petldoncr for addition of

service of the: petitioner rendercd on contractual side in the

service rendered by him after his regularization for pensionary

benefits is misconceived.”

Adnlittedly, the deceased wife of the petitioner has not

fulﬁlled the eligibility criteria i.e., 10 years qualifying service for
pensnona.ry benefits mdependently txll her ‘death after her
regularization, therefore, for fulfilling the threshold of 10-years
qualifying service for pensionary benefits, the. services rendered by

her on contractual side/ fixed pay, could not be added to her

memmm

sabrat/*  (D.B)
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regular service, as such, contention of the petitioner that there are
judgments of this Court, whereby the benefits were extended to
those who have not completed 10-years independent service on

regular side by addition of services rendered on contract, after the

‘decision of the apex Court in supra case reported as 2021 SCMR

1546, is of any help to the petitioner.

9.  Thus, for-the reasons discussed above and in view of the

principle laid down by the apex Court, it is held that:

i, Mst. Saceda Bibi, the deccased wife of pctitioncr has not
completed 10-years qualifying service for pensionary benefits
from the date of her regularization till her death;

i Services rendered by the deccased employee on contract/ fixed
pay without independently qualifying the cligibility criteria of
10-year scrvice could not be added to her regular service for

pensionary benefits; and

iii.  Article 571-A of CSR and rules 2.2 & 2.3 of the Pension Rules
shall be interpreted and followed by the Courts in terms of
dicta laid down by 2021 SCMR 1546 in juxta position with
article 189 of the Constitution of Islamic Republic of Pakistan

1973.

10. When so, the instant petition, being devoid of force, stand

dismissed. _ .
Announced. ) | |
04.04.2023. . .
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‘OFi:ICE O\F THE DISTRICT HEALTH OFFICER, KARAK

s | AUTHORITY

N
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l—_ - Certified that Dr. Asad Zahoor Public Health Coordinator (BS-17) Office of the
undersigned is hereby authorized to submit para-wise comments in the Court of Khyber
,‘( Pakhtunkhwa, Service Tribunal Peshawar in Service Appeal No. 515/2023 (Title Maryam

Bibi LHW) VS District Health Officer Karak & others) on behalf of the undersigned.

District Health ﬁfﬁcer garak e

' District Health Office!
: arak %
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