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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

APPEAL NO. 514/2023

Mrs. Jamsheda Begum, Retired Lady Health Worker (BPS-05) W/O Habib Ullah Khan
R/O Village Ghanderi, District Karak.

Appellant

VERSUS

The Director General Health Services, Khyber Pakhtunkhwa, Peshawar.
The District Health Officer Karak.
The District Accounts Officer, District Karak.

Respondents
JOINT PARA-WISE COMMENTS OF RESPONDENTS NO.1 TO 2
PRELIMINARY OBJECTIONS;

1 That the Appellant has got no cause of action and locus standi, hence the
titled Appeal is not maintainable on this sole legal ground.
2 That the Appeal of Appellant is wrong baseless, against the Law & facts.
3 That the Appeal is not maintainable.
4 That the Appeal of the Appellant is hit by Principal of Mis-Joinder & non
Joinder.
5 That the Appeal of Appellant is liable to be dismissed the grounds that,

she has not arrayed the Provincial Govt: in the Colum of the respondents

which is mandatory.
RESPECTFULLY SHEWTH:-
FACTS:-

1 Correct. That the Appellant was initially appointed as Lady Health Worker on
contract basis during the year on dated. 12-03-1996 by the respondent No. 2 &
the service of the Appellant was regularized w.e.f 01-07-2012 vide Khyber
Pakhtunkhwa, Regularization of Lady Health Worker Program and employees
(Regularization and Standardization) Act, 2014 & accordingly the Appellant has
been retired from service on superannuation basis on 24.10.2018 as per service
book record & NIC of the Appellant (completing of 06-years 03-months & 23-days
length of service which is less than 10-year (required service for pension benefit).

2 Correct. As explained in Para-1

Pertain to record.

4 Incorrect. As explained in Para-1 that the Appellant has been retired from service
on superannuation basis on 24.10.2018 after the completing minimum service of
06-Years 03-Months & 23-days from her regularization of service date i.e.
18t July, 2012 which is less than 10-years (required service for pension benefit).

5 No comments, law point.
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Incorrect, however the appeal of the Appellant is under process not yet decided by
the concern authority while on the other hands as stated in para-1 that, the
Appellant was initially appointed as Lady Health Worker on contract basis during
the year on 12-03-1996 by the respondent No. 2 & the service of the Appellant was
regularized w.e.f 01-07-2012 vide Khyber Pakhtunkhwa, Regularization of Lady
Health Worker Program and employees (Regularization and Standardization) Act,
2014 & accordingly the Appellant has been retired from service on superannuation
basis on 24.10.2018 as per service book record & NIC of the Appellant (completing
of 06-years 03-months & 23-days length of service which is less than 10-year
(required service for pension benefit).

The appeliant has got no cause of action to file instant appeal.

Page-02

GROUNDS:-

A. Incorrect. As stated in Para-1 that the appeliant has been retired from service
on superannuation basis on 24.10.2018 after completing minimum service
of 06-years 03-months & 23-days, from her reqularization of service date
i.e 15t July, 2012 which is less than 10-year (required service for pension
benefit).

B. Incorrect. That para- 1 of the facts is self-explanatory.

C. Incorrect. That para-1 of the facts is self-explanatory.

D. Incorrect. That the Appellant has been treated as per pension rules of the Govt.

E. Incorrect. That the Appellant has been treated as per pension rules of the Govt.

F. Incorrect. That the Appellant has been treated as per Khyber Pakhtunkhwa,
Regularization of Lady Health Worker Program and employees (Regularization
and Standardization) Act, 2014 & accordingly the Appellant has been retired
from service on superannuation basis on 24.10.2018 as per service book
record & NIC of the Appellant (completing of 06-years 03-months & 23-days
length of service which is less than 10-year (required service for pension
benefit).

G. No comment that, the respondents may be allowed to arise additional grounds
at the time of arguments.

PRAYER

In light of the above submission, it is humbly prayed that as the Appellant
has been retired from service on superannuation basis on 24.10.2018 after
completing minimum service of 06-years 03-months & 23-days, from her
reqularization of service date i.e 15t July, 2012 which is less than 10-year
{required service for pension benefit), so the Appeal is devoid of merits and has
no legal value, therefore, may graciously be dismissed.

(Respondent No-1) Respondent No-2)

“—

" Direclor General Hea ices District Health Officer i%istrictEKarak

Khyber Pakhtunkhwa, Peshawar //




the Governor of the Khyber Pakhtunkhwa on 2
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et THE 1(1-1\/!11;:1;‘,}?{;'3.1&11'i'UN KUWA %%We@—c /Q_.L/

PROVINCIAL ASSEMBLY SECRETARIAT “

- P
A KHYBER PAKHTUNKHWA —
N()TI@{(‘.«TION B
| ) " Dated Peshawar., ahcg_/c)ifzom
"No.PA/Khyber Pakhtunkhwa/Bills/2014/ 3 H” / The Khyber Pakhtunkhwa Regulation of

‘La‘:ly Health Workers Program and Employees(;Rfégularizationi and Standardization) Bill, 2014 having

been passed by the Provincial Assembly of Kll)‘l_?é}ii-Pﬂkhtunkhwa on 24™ Tune, 2014 and assented to by

- A“: . N ~
9% June, 2014 15 hereby published as an Act of the

Pravincw Legislature of the Khyber Pakhtunkhwi

THE KHYBER PAKHTUNK.HWA}:REGULA’HON OF LADY HEALTIf |
WORKERS PROGRAM AND EMPLOYEES (REGULARIZATION ‘

AND STANDARDIZATION ) ACT, 2014 .
(KHYBER PAKI‘ITUNKH?NA ACT NO. XXVI OF 2014)

(First published after having rei}éj“:\'eci the assent of the Governar of the
Khyber Pakhtunkhwa in the-Gazette of the Khyber Pakhtunkhwa.
(Extraordinary),dated the 03/07/2014).

(Here print as in the accompaniment).
A\&.\,\n_-—-é’_&«‘( -
e atarn—

: SECRETARY,
Provincial Assembly of Khyber Pakhtunkhwa.

No, and date tas per notification above),

A copy of the above notification; svith the accompaniment is forwarded to the Manager.
Government Stationery and Printing Dcpurlmcm';':_:l'c:'.lnmm', with e requeit (© publish the same in e
extraosdinary issuc of the Khyber Pakhtunkhwa Government Gazette of today’s date and distribute copies

thereol immediately in accordance with the list given overleaf.

Proof should be sent to this Sccréi‘ériat before pnblicai‘i(_‘:n.

N\MuwzaaLﬁ
SECRETARY,
Provincial Asscmbly of Khyber Pakhtunkhwa

- pakhunkhwa /Bills2014/ &6 2 (7 Pated _Z+/07/2014

/

“E.No. PA/Khyber N
U
. “~ &

A copy of the above is l‘orwur_de‘t;l.j'lg -

The Principal Secretary to Go_‘vé}xfﬁor, Khyber Pakhtunkhwa.

The Secretary t0 Government-of Khyber Pakhtunkhwa, Health Departiment.
. The Secretary t0 Government of:Khyber pakhtunkhwa, Law Department.
4, “The Director Information, Khyber Pakhtunkhwa.

5 The Director 1T/ Special Sectetary Provincial Assembly

L ) —

of Khyber Pakhtunkhwa.

..‘:.:::_-f . ) /\ t
A C\w/"\\ a SECQETARY’:&

provincial Assembly off Khyber Pakhtunkhwa
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

* APPEAL NO. 514/2023

Mrs. Jamsheda Begum, Retired Lady Health Worker (BPS-05) W/O Habib Ullah Khan
R/O Village Ghanderi, District Karak.

Appellant
VERSUS
District Health Officer Karak & Others...............coooooiits Respondents
AFFIDAVIT

| Dr. Asad Zahoor Public Health Coordinator (BS-17) office of the District Health Karak,

do hereby solemnly affirm and declare that the contents of the para-wise comments at

page 1& 2 submitted on behalf of Respondent No. 1 to 2 is true and correct to the best of ‘
my knowledge, belief and that nothing has been concealed from this Hon'ble Tribunal.

{ﬁ /8 f»:;/[u £ ﬂi@ o0 path Thatl ¥ Thi W,_a'ﬂ;,.m AYWering reUPdents Rave neiiC, !
een placed €x-pavie wo Bey ol efemse Koy been Strack 0/ I d7_____‘ ‘
(Dr. Asad Zahoor)

Public Health Coordinator (BS-17)
District Health Office Karak
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special nature of job, for the execution of which they have to remain continuously embedded with their local
catchment population; S .

1.

-5

AC‘T:'_

to regulate the status of Lady Health Workers Program in the P_ro'vince of the Khyber
‘Pakfitunkiya and to regularize and standardize the services of employees

of the said program .

WHEREAS in pursuance of the Constitutioﬁ,::éiiighteenth Amendment) Act, 2010, the subject of
Health has been devolved to the Provinces and as: siich Lady Health Workers Program run by Federal

Government for supporting the family planning and: primary health care was devolved to the Provinces
accordingly; L

AND WHEREAS in the Lady Health Workéﬁé" Program, the community based workers have a

AND WHEREAS it is obligatory 1o maintaiﬁi{_fhe original concept and design of the Lady Heallh
Workers Program, to ensure the presence of comimunity embedded employees for effective service
detivery to the people of the area;

AND WHEREAS it is expedient to requiaté‘ihe status of Lady Heallh Workers Proyeam in e
P-ovince of the Khyber Pakhtunkhwa-and to regularize and standardize the services of the employees of
the said program. i : -
It is hereby enacted as follows:-

Short_title,

application _and commencé‘ﬁwent.---ﬁ)- This Act may be called the Khyber

Pakhtunkhwa Regulation of Lady Health Wo’rk_éjrjs Program and Employees (Regularization and
Standardization) Act, 2014. : -

in the Province of the Kh

2012.

2.

(2) It shall apply to all persons employéégbr to be employed in Lady Health Workers Program,

yber Pakhtunkhwa.
/

(3)  Itshall come into force at once except section 4, which shall come in to force on st July,

Definitions.---in this Act, unless there is anythmg repugnant in the subject or context -

(a)

(b)

"catchment population’ méast the local population for which a Community
Embedded Employee of the:Program is appointed or posted and regularly resides
therein; i Py
"Community Embedded Eﬁjpioyee" means a Program employee residing and
working within his definedlj-_'gatchment population for which he was appointed or

. posted;

“District Program lmplénj;éhtalion Unit" means the Management Unit of the

. Program at District level; - = -

"Government' means the'é«jbvernment of the Khyber Pakhtunkhwa;
“prescribed” means preé_c"r_ft’;"_'ed by rules;

“Program” means the La,dﬂi;;}ieallh \Workers Program devolved to the Province and
which was previously run:by the Federal Government under the name of the
National Program for Famij.y Planning and Primary Health Care,

"Program employee” njééﬁs an employee of the Program, whose service is

regularized under this Ael and includes persons {o be appointed after. the
ement of this Act: T 5
commencemen s ? o




(hy  ‘Province’ means the Province é:f;'{he Khyber Pakhtunkhwa; , / - ;

s () ~ ‘Provincial Program implementgiion Unit" means. the Management Unit of the
o . Program at Provincial level; and: . o
»
() «rules’ mean rules made under-this Act
R .
YA Status of Program.-—(1) On commencement ofthls Act, the National Program for Family Planning

% and Primary Health Care, shall be deemed to.be.a Program, of: Government:to be known as the Lady
Heallh Workers Program. : . L B ; :

(2) The purpose of the Program..shali,=ba_:%’it@;;;};Argy'gd,e;’p\__rgyentive,,_'gurative, rehabilitative and-

promolive heallh care services o the catchment population in‘the"Province.
(3)  The Program shall continue for such a périod:as:Goverament may delermine.

@ After coming into force of this Act,r.G‘c:iES/é.r,hmenl‘__,m‘ay.A appoint persons to various posis in -
ine Program on contract basis and there shall be no reguilar appointment in the Progtam.

() The appoiniment under sub-section (i_i);?srhall be made In accordanca with the critorin and
manner as may be prescribed. - C :

4. Reqularization.-(1) On commencement c.z:l{f-.'l'his Act all the Program employees, who were
appointed in the Program on contract or fixed monthiy stipend basis before 15t July 2012, and holding the -
szid post till the commencéement of this Act, shall stan'gi_'regularized.with offect from 15t Juty, 2012: '

Provided that the services of such Program é’r;hjpioyees shall be deemed to have been rogularized ‘

under this Act only on the publication of their names m the official Gazette:

—~

~

Provided further, that the nosts of the Proéfém fallen vacant on account of death, retirement,
~ resignation, dismissal, termination or otherwise shailjtje-ﬁiled-in on contract basis. '

(2) The Program employees,_regularizéfdﬁhnder this Act shall be placed i'n; the relevarit Pay -
¢cales corresponding to the civil servants'or as may be determined by Government. R

(3)' The seniority of the Program emplc%‘iié’és régu!ar'ized under this Actshall be determined in
4 manner as may be prescribed. i

@ A Program employee, whose services:are ,r‘agpl,ar.i"zed.un,derg.,,ihis‘ Act, shall retire from-

service, on the option of the Program employee and:on such ‘date as:requested by the-Program employee, . - '

after completion of twenty five years of qualifying 'se‘:'r;,\{'ice or on the completion of. sixtieth year of age.

(5) A Program employee, whose serviﬁ;"‘e'- ifs reqularized under this Act, shall be entitled to such
pensionary and retirement benefits as may be detef;mihed by Government.

. 5. Mechanism_of recruitment for Commuinity Embedded Employees.-+(1) For filing a post of

Community Embedded Employee, the appointi_-'{ig’j-aulhorily shall cause to verify and ensure in the -
prescribed manner that person, who is 1o be appointed against such-post, shall:be a regular resident of his
catchment population s _

‘ (2) The Provincial Program lmplemé_iﬁ_tétion Unit shall oversee and monitor the process and
finding of the verification, carried out by the appointing authority under sub-section (1), before a PErson is
appointed against post of Community Embedded Ermployee. " ' ' :

(3) The Community Embedded Erﬁb_loyee shall perform -his duties’ within {he calchment )

population of his residence; provided that Goverpment may adjust a Community Embeddod/E_mp!oyee in
another area in certain circumstances to be prescfibed. - '

— K}

~
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o (4)  Notwilhstanding anything contdingd:in other provisions of this Act, the services of the
!‘{,“,!nlzi{lll.lﬂlly bmbedded Employees, whose servicas: are regularized under this Acl, or other Community
/L tetded Employees to be appointed after the comimencement of this Act, shall be fiable to termination, if |
iz employee- S

’

(a) has unlawfully ceased tof"':b.efa regular resident within or has become a non-
- . resident for his catchment fiopulation; or

(b) is involved in any other engagement or a practice which is not in accordance with - |
the laid down and approved policy of the Program; or '

(c) has ceased to be efficient mthe performance of official duties; or
(@) has proved guilty of gross'ﬂ-ﬁﬁiéconduct."

(5) A Community Embedded Employéé';fwhose service is terminated under sub-clause (a) or
(b) of sub-section (4) of this Act may be reinstated iato service in a manner as may-be prescribed: '

Provided that this opportunity of reinstate&iﬁém shall not be given more than once throughout the
- tenure of a Community Embedded Employee's sery’i@:_e'; ' o

Provided furth'ej‘ that-

(a) no salary or allowances snall be paid to the re-instated employee for the period
_spent under termination; afd: :

(b) payment made, if any,"toj';[j_i.é, terminaled employee being re-instated, which was
not allowed during or for the period spent under termination, is recovered from the-
employee. S

6. Posting, transfer and adjustment of Pro&}é?n employees.--Notwithstanding anything contained
. - inother provisions of this Act, the Program employees, except the. Community Embedded Employees, may
~ be transferred to perform duty anywhere in the Pro_\ﬂ/-.in_c:e.; : .

7. Disciplinary action.---Disciplinary casesfja"\j'géi:jn:st the.Engttam_ employees shall be dealt with in a
manner as may be prescribed. e : -

8. Application of Government rules.‘_'-_-,-The}éﬁg“glram‘_gnwplg:yges-‘s,hall, be dealt in accordance with
the provisions of this Act and rules; provid,ed‘that;‘;_if.f{r[o-;_spe',c_ificf.rules are-available on any matter, the
Government rules shall be applicable to such Progiam-employees. o

9. Public servants.--All Program enwployc{é;’sf‘shali be. deemed to be public servanls within the
meaning of section 21 of the Pakislan Penal Code;,:ﬁil_ii_ﬁo (Act No. XLV of 1860).

10. Power to make rules.---Government ma'i,lff-b\,r notification in the official Gazellc, make rules for
carrying out the purposes of this Act. -

11 Saving.-- Any rules, orders or instructiofis' in respect of any lerms and condilions of services 9[ -
Program employees duly made or issued by an authority competent to make.them.and'in force immediateiy
before the commencement. of this Act shall, iniso far as such rules, orders or instructions are not
inconsistent with the provisions of this Act, be deeined to be rulessnade under this Act.

12, Removal of difficulties.--If any difficully{éfiées in giving effect to any of the provisions of this Act,
Government may make such order, not i'nconsist@int,_’-with the provisions of this Act, as may appear to be
necessary for the purpose of removing the difficulty:. .

Provided that no such power shall b"e}j-‘exercised after the expiry of one _/yeg‘ from the

< ~  commencement of this Act, W % .
— N . F

~




‘,_»':nggg;;‘ég- The Khyber Pakhtunkhwa Regul;é‘iﬁidh of Lady Health Workers Program and
/Iyees (Regularization and -Standardization) Ordinance, 2014 (Khyber Pakhtunkhwa Ord. No. Vi o
4) is heredgy repealed. e .

§ : RS

N

- BY ORDER OF MR. SPEAKER
PROVINCIAL ASSEMBLY OF KHYBER
: PAKHTUNKHWA

(AMAN ULLAH)
/' T e Secretary | _
P r<i§{i—hcinl Assembly of Khyber Pakhtunkhwa
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GOVERNMENT OF THE-.‘KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT ‘
NOTIFICATION
Peshawar, dated f]ié.'29TH January, 2015 ' <
No. SO (H&E)/2-65/2014.-In exercise df}{tjhe powers conferred by section 10 of the
Khyber Pakhtunkhwa Regulation of Lady: Health Workers .Program and Employees
(Regularization and Standardization) Act, '2014 (Khyber Pakhtunkhwa Act No. XXVI of
2014), the Government of Khyber Pakhtunkhwa is pleased to make the followmg rules,
namely: R
THE KHYBER PAKHTUNKH‘WA:: REGULATION OF LADY HEALTH
WORKERS PROGRAM EMELOYEES SERVICE RULES, 2015
CHAPTER-1
1.  Short title, application and comﬁié‘ﬁcement ---(1) These rules may be called the
Khyber Pakhtunkhwa Regulation of Lady Health Workers Program Employees Serv1ce
Rules, 2014. i
(2) It shall apply to all the Progféff} employees of the Program.
(3)  They shall come into force al-t:fé"r'lce.
2. Defimtlons ---In these rules, unless the context otherwise requires, the following
expressions shall have the meanings hereby respectxvely assigned to them, that is to say,-

(a)  “Act” means the Khyb'er Pakhtunkhwa Regulation of Lady Health
Workers  Program f}.fand Employees  (Regularization and
Standardization) Act 2014 (Khyber Pakhtunkhwa Act No. XXVI of
2014);

(b)  “Provincial Coordmator” means Head of the Program appointed
by government from amongst member of service, Health
Department. e = -

(¢} “Appointing Authorlty” means an authorlty specified in Rule.3.

(d)  “Provincial Program Implementation Unit” means the

1

/\{,d' vy
» Aw‘“/




Management Unit of the Program at Provincial level.

CHAPTER- 2 -
RECRUITMENT AND OTHER TERMS AND CONDITIONS OF SERVICE
OF EMPLOYEES

3. . Method of appointment.---(1) There shall be Selection Committees for the
purpose of making selection for initial ap‘jiéintment on contract basis to the posts of the
Program, on the recommendations of Wthh the appointing authority shall make
appointment. AN

(2)  The candidates applying fof the various posts in the Program shall possess
same qualification and age limit, as providéd}in the original Program.

4, Selection criteria for appointmen't' af Lady Health Supervisor.-—(1). There shall
be a Selection Committee for the appomtrnent of Lady Health Supervisors comprising of
the following:

(a) District Coordinator, Chairman
Lady Health Worker Program

(b) a representative of DlStI‘lCt Health Member
Officer; oy ’
(c) a representative of the Provmcial Member

Program Implementatlon Unit not
below the rank of BPS- 17 and

(:d) Field Program Officer of ’ Member-cum-
the concerned area. ;:.: Sectary

(25 " The posts shall be advertlsed 11:1 two News papers or electronic media.

(3)  Test and interview of the short listed candidates at District level shall be  —

* conducted.

(4)  The Selection Committee shall piace the list of recommended candidates, °
alongwith record of written test, before the District Health Officer.




(5) The District Health Officer. sha}l nominate an officer who shall not be a
member of the selection committee to:re-verify the documents, residential status of ¢

. the candidates and to ensure that the recommendations have been made in «~ »
accordance with the laid down crlterla

(6) On receipt of verlﬁcatlon, the District Health Officer will accord final '
approval and will issue appointment orders of the selected/approved candidates
_ and record of written test of the selected candidate be kept in her personal. »

(7)  Female, who shall apply for the post of Lady Health Supervisor should
preferably married 'and must be permanent resident of the area for which she is to
be appointed. s

5. Selection criteria for appointniéﬂf of Lady Health Workers.-—(1) Female
preferably married and must be permanent reSIdent of the area for which she is to be

appointed.

() Medical Officer/Incharge; " Chairman
First Level Care Facility; ~ _

(b) a female representative to be Member
‘nominated by the District Health '
Officer from amongst Women
Medical Officer or “Lady Health : ;
Visitor or Female Medical Technician ~
or Medical Technician or Dispenser
posted at the same Facility;

(¢c) Lady Health Supervisoi‘l.f:-' . Member-cum-
v Sectary -
(5) “ Married females/women w1th past experlence in community development,
having the required qualification, w;lﬁl‘ be given preference.

|
|
o "There shall be a Selection CQ!ii’mittee comprising of the following: .

(6) Candidate should be williné' tQ carry out the services from her home which
will be designated a “Health House” ensuring effective 11nkage between the
community and the public health care -delivery system.

(7  In spec1ﬁc/d1fﬁcult/uncovered areas the District Health Officer in
consultation with District Program - Implementation unit, may substitute the
members of the Selection Comm1ttee§ to meet the desired objective.




6. Selection Criteria for Driver for 'til'é"';rehicle of Lady Health Supervisor.---The
candidate must be permanent resident of . the area for which he is to be appointed. He

shall have written consent of the Lady Health Supervisor with whom he has to perform
duty. :

7. Selection criteria for the post of provmclal program 1mplementatlon unit in
bps-1 to bps-16.-—(1) There shall be a Sel,ee.t_,;on Committee comprising of the following:

(a) | Deputy Provincial Coordinatef;ﬂ.‘ ‘ Chairman
(b) | Training Coordinator; '.-'_lf.ji':'i: _ ' Member
(c) | A representative nominated b.yr"the Director ‘ " Member
General Health Services not beIow the rank of '
BPS-17; »

(2) The Provincial Coordinator shall be the appointing authority for the post of
Provincial Program Implementation Unit. -

(3) The posts shall be advertised m two News papers/electromc medla by the
Provincial Coordinator. I

4) " Test and interview of the short hsted candldates at provincial level shall be
conducted. :

(8) The Selection Committee shall place the list of recommended candidates
alongwith record of written test, before the: Provmmal Coordinator.

(9)  The Provincial Coordinator shall nonunate an officer, who shall not be a member
of the selection committee to re-verify the documents, residential status of the candidates
and to ensure that the recommendations: have been made in accordance with the laid
down criteria.: o

(10)  On receipt of verification, the PrO\;iﬁeial Coordinator shall accord final approval-

and will issue appointment orders of the selected candidates and record of written test of
the selected candidates be kept in her/their’ personal files.

8. Selection criteria for the post of BPS-17 in the Provincial Program
Implementation Unit.—(1) There shall be a SeIectlon Committee comprising of the
following: o

(a) Director Public Health';.ﬁ.}‘;{' ° ' Chairman

‘X,
A ]




L

(b) Provincial Coordinator:;‘:.;:ar)d | Member

Coon

| (¢) Section Officer Heal_th_'i'l?‘epartment. : ' Member

(2) The Secretary Health shall"'tié the appointing authority for the post of
Provincial Program Implementation Unit in Basrc Pay Scale 17.

(3)  The posts shall be advertrsed m two News papers/electronic media by the
Health Department S

(4)  Test and interview of the shorti‘;l_isted candidates at provincial level shall be
conducted. i '

(5) The Selection Committee sh‘a'l‘I‘" place the list of recommended candidates
alongwith record of written test, before the Secretary Health.

(6)  The Secretary Health shall nommate an officer, who shall not be a member
of the seléction committee to re-verify the documents, residential status of the candidates
and to ensure that the recommendatlons haVe been made in accordance with the laid
down criteria.

" (7)  On receipt of verification, the"[‘Secretary Health shall accord final approval

and will issue appointment orders of the selécted candidates and record of written test of .

the selected candidates be kept in her/their- personal files.

9. Recommendatlon of the Selectlon Commlttee --- When an appointing authorlty
does not accept the recommendation of Selectlon Committee, it shall record its reasons
and obtain order of the next higher authorlty, _

10. Functions of the Lady Health Sugervnsor -—-(1) To carryout extensive
supervision and monitoring of the field actlvmes of Lady Health Workers. Lady Health
Supervisor shall visit the Health House of every Lady Health Worker under her
supervision at-least twice a month, e

(2) Lady Health SupeI'VlSOI shaIl provide supportive supervision, on job
training, verbal and written feedback to her Lady Health Workers.

(3) Lady Health Supervisor may act as trainer in the refresher training as and
when requ1red by the District Program Implementatlon Unit.

)] Lady Health Supervisor shall attend the Continued Education Sessions in
all the relevant health facilities. ;
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(5)  Lady Health Supervisor shall carryout verbal autopsy of infant deaths
reported by her Lady Health Worker. ' :

(6)  Lady Health Supervisor sha-l-_ll;':_'z.ajssist the District Program Implementation
Unit in the preliminary scanning/veriﬁca_t'i{):jr_l of candidates for the positions of Lady
Health Workers. e

(7)  Lady Health Supervisor shali.;:}lffaise between District and First Level Care

Facility (F LCF) for the effective coordinat,ibﬁ}_of activities of the program.

-(8) Lady Health_Supervisor shali .}é.f:'tepd the District Program Montﬁly Review
(DPMR). S

() Lady Health Supervisor shal}l:éf_ij’sure regular maintenance of vehicle and its
movement registers, if allotted. T

11.  Functions of the Lady Health W;)f,lsfkers---(l) The Lady Health Worker shall
provide Primary Health Care services t'o'vff;_the community at their doorstep in her
catchment area. L

(2)  The Lady Health Worker shall regis:ﬁefi;? all family members in the catchment area
especially the eligible couples (married wc;)',r"n_"‘en age 15-49 years) in her respective area
and maintain upto date information about her-catchment area’s population. '

(3)  The Lady Health Worker shall orgah:iﬂij@.é communfty by de\}eloping women groups
in health committees in her area. g

(4) The Lady Health Worker will aﬁﬁﬁéﬁ meetings of these groups in order to
effectively involve them in primary health care, family planning and related community
- activities, S :

(5) "The Lady Health Worker shall keep. close liaison with influential women of her
area including, lady teachers, community ‘midwives, traditional birth attendants and
clients. e

(6) The Lédy Health Worker shall pay VlSIt 6 to 8 household every day to ensure that

all registered households are visited once every month.
(7)  The Lady Health Worker shall discu-s_s‘-: S:éi?ith the community,‘issues related to better

health, hygiene, nutrition, sanitation and 'ffﬁiif;ily planning emphasizing their benefits
towards quality of life.




(8) The Lady Health Worker shall cootdinate with local community midwives or
other skilled birth attendants and local healthfacilities for appropriate antenatal, natal and
postnatal services. She will also conduct antenatal natal and postnatal care as described
in her training, o :

(9) The Lady Health Worker shall act a as’ harson between formal health system and her
community as well as ensure coordinated support from Non Governmental Organizations
(NGOs) and other departments. :

(10) As part of their tasks,: the Lady Health Worker shall undertake nutritional

interventions such as anemia-control, growth ‘monitoring, assessing common risk factors’

causing malnutrition and nutritional counseling. They shall be able to treat iron

deficiency anemia among all women spemally pregnant and lactating mothers as well as
anemic young children. -

(11) The Lady Health Worker shall promote nutritional education with emphasis on
early initiation and exclusive breast feeding for six months and weaning practices,
maternal nutrition and macronutrient malnutrition

(12) The Lady Health Worker shali coordmate with Expanded Program on

Immunization (EPI) of mothers against- ‘Tetanus and children against communicable
diseases. The Lady Health Workers trained in- routine EPI, will ensure timely
vaccinations (in her catchment area only). with support from the local health facility/EPI
staff. The Lady Health Workers (LHWs): w1ll also participate in various campaigns for
immunization against EPI target diseases e.g Polio, MNT, Measles etc in her catchment
area only. The Lady Health Workers will. be involved in the surveillance activities in her
catchment area only. [

(13) The Lady Health Worker shall motwate and counsel clients for adoptron and
continuation :of family planning methods -She will provide condoms, oral pllls and

~ administer injectable contraceptives, as per:.define protocols to eligible couples in the

community inform them about proper use and possible side effects.

(14) The Lady Health Worker shall carry out prevention and treatment of common
ailments e.g. diarrheal diseases, acute resplratory infections, tuberculosis, intestinal
parasites, malaria, primary eye care, scabies, first aid for injuries and other minor
diseases using basic essential drugs. She will refer cases to nearest centers as per given
guidelines. For this purpose a kit of certain: ‘inexpensive basic drugs will be provided to
Lady Health Worker/Senior Lady Health Worke1 The Lady Health Worker/Senior Lady
Health Worker will also be 1nv0lved ‘in T.B, AIDs, Hepatitis and Malaria

W,
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(15) The Lady Health Worke_r shal.'l, ';{disseminate health education messages on
individual and community hygiene and‘,‘._‘fsgnitation as well as information regarding
preventive measures against spread of ‘,AID'sf? Hepatitis etc. :

(16) TheLady Heaith Worker shall atterid monthly continuing education sessions at her
base facility to share progress regarding.all activities carried out by her including the
home visits, number of family planning ‘cceptors by methods and stock position of
contraceptives with Incharge of Facility. She will also attend education sessions, submit
her monthly report and collect one monthi‘s{i-’ipplies from Health Facility.

(17  The Lady Health Workers will nc-:).,t'{iijeéinvolved in any other activity without the
prior permission/guidelines from the Provincial Program Implementation Unit.

12. Training of the Lady Health Sugl .ef".i;-:visor.-Total duration of training for the Lady
Health Supervisor will be one year. The. Lady Health Supervisor will start field activities
after the initial three months training. The. training will be carried out in two phases.

(®)  Nine months (Field/on job training)

13. Training of Lady Health Workers.—(1) The training of Lady Health Workers
will be conducted in two main phases. for a total of twelve months (03 months basic
training at classroom and 09 months task based training in the field) using program
training manuals and curriculum. This ‘will be followed by continued training at the
health facility alongwith refresher trainings, o

(2)  In health facilities where I'_O,_'-:;br more Lady Health Workers or under basic
training, there shall be three trainers.

(3) In health facilities where l-ééé;{than ten Lady Health Workers are under basic
training, there should be two trainers. |7

(4)  One of the trainers shall bé."?ci female to facilitate training in areas such as
family planning, maternal health. B '

(5)  The number of trainees pef; session may not be less than five and more than
fifteen. ' ' '

(6) In case where less than ﬁi}.ef';f(;'_andidates for training are selected in one First
Level Care Facility and they cannot be atfached with other facility, approval for training
of less than five trainees shall be sought from Provincial Program Implementation Unit.
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14.  Catchment area for Lady Health‘-' Worker -;-(1) One Lady Health Worker will
be selected to serve on average a catchment area with a population of 1,000 to 1,500
residents depending on the density of .and accessibility to the population. In

urban/densely populated areas the mmlmum catchment population will be 1200/LHW -
‘and in areas where population per. Lady Health Worker is less, in case of

dropouts/termination, the catchment populatlon will be readjusted to ensure the above
mentioned population coverage instead of new recruitments.

(2)  In hard hilly terrain where the populgtlon tends to be scattered, the population in
the catchment area of the Lady Health Worker can be low up to 1,000. The catchment
area of Lady Health Workers will be such that it takes approximately an hour to walk to
the farthest house in the catchment area. Th’ére should be only one Lady Health Worker
in a cluster of 150 to 200 households. '

15.  Seniority.-—-The appointing authorlty shall cause a inter-se-seniority list of the
following cadres on yearly basis. '

(a) Community Embedded Empio&ees ;
(b)  Logistics Officer of the Provi'r‘i_e'ial Program Implementation Unit;
(¢)  Field Program Officers of th'e"P{rovincial Program Implementation Unit;

(d) Management Information System Coordinator, of the Provincial Program
Implementatlon Unit; and -

(e)  Ministerial Staff of the Provmcra] Program Implementation Unit.

16. Postmg/ Transfer.---Every Program employee other than Community Embedded |

Employee, shall be liable to serve anywhere in the Provmce against the cadre post in the
Program -

17.  Pension, General Provident Fund Benevolent Fund and Group Insurance.---
(1) Rules made by Government, regulatlng Penswn General Provident Fund, Benevolent
Fund and Group Insurance shall apply for: regulatmg the matters of Pension, General
Provident Fund, Benevolent Fund and Group Insurance for those employees of Program
whose services have been regularized under thls Act.

18. Shuhada package.---Shuhada package as admissible to civil servants of the

Government shall be applicable mutatis mutandls to the program employees other than .

the clause of appointment of the package. '_~.3'_;.
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19. Retirement from Service.-— (1) A program employee working on regular basis,
shall retire from service- Re

(a)  On such date after he/she has completed twenty years of service qualifying
for pension or other retlrement benefits as the competent authority may in
", public interest, direct; or "

(b) Where no direction is glven under sub rule (a), on the completion of sixtieth
year of his age. L

(2) No direction under sub-r.ule‘{:‘(l)(a) shall be made until the program

employee has been informed in writing of"t"he grounds on which it is proposed to make ’

the direction, and has been given a reasonable opportumty of showing cause against the
said dlrectlon : B

CHAPTER-3
MISCELLANEOUS

20. Perfoi"mance Evaluation Report ‘-;The Performance E\)aluation Reports of the

S.No. Designation. ‘ _Reportlng Officer. Countersigning
i Officer.
1. | Lady Health - Dlstnct Coordinator, District Health
". | Supervisor LHW: Program. - - | Officer.

2. | Lady Health Worker. | Lady Health Supervisor, | District Coordinator,
as the.case may be. LHW Program.

21.* Conduct,---The Khyber Pakhtuhkﬁéira GoVernment Servant (Conduct) Rules,

1987 and auxiliary instructions issued from time to times shall be applicable mutatis

mutandis to the program employees.

22.  General provisions.---In all othei"-"r:hatters not expressly provided for in these
rules, the rules, if any, made by Govemment so far as may be practicable, shall be
applied for disposal of such matters. '

10
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SECRETARY T 0 GOVT. OF KHYBER PAKHTUKHWA
HEALTH DEPARTMENT

Endst: No & date even.

Copy of above is forwarded to:

1.

Pl A A

The Registrar, Supreme Court: .of Pakistan. Islamabad.
All Administrative Secretanes. to Govt. of Khyber Pakhtunkhwa.

-, The Accountant General Khyber Pakhtunkhwa.
"The Principal Secretary to G_oy;rnqr, Khyber Pakhtunkhwa.

The Principal Secretary to Chi¢f Minister, Khyber Pakhtunkhwa.

The Advocate General, Khyb'_e'gf"l'?akhtunkhwa.

The Director General, Health Services Khyber Pakhtunkhwa

PSO to Chief Secretary Khyliéi :Pakhtunkhwa.

The Manager, Government Prmtmg Press & Stationary Department Peshawar
for publication in the Governmg¢nt t Official Gazette after publication 10

*copies may be forwarded to thi§ Department.

12.

. The Director Information Khyber Pakhtunkhwa Peshawar
11.

The Deputy Director (IT) Heahh Department for uploading in the official
website.
PS to Secretary Health Department

B (Kashif Iqbal Jillani)
Section Officer (E.IT)
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(Khyber Pakhtunkhwa)
‘ Phone A # Fax B #: 0927-290537

" She s allowed 365 days encashment"qf Pay.

sd
District Health Officer
Karak
Dated:  24/10/2018

5330 MS JLHW/KK

Copy for information and necessary action:

1. District Accounts Officer Karak for information and necessary action.

2. LHW Coordinator Karak for information.

3. Account Supervisor LHWSs Program Karak.

4. Mst Jamshida Begum LHW, LHWs Program Karak.
5. Office Record.

6. Personal File. "

Dist ealth Officer

ﬁ% Karak
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il ‘ o JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,

| MINGORA BENCH (DAR-UL-QAZA), SWAT
(Judicial Department) ‘

W.P No.289-M/2021

Present:  peritioner in person,
Kbwaja Salah-ud-Din, AA.G for official Respondents.

Date of hearing: 04,04.2023
JUDGMENT

MUHAMMAD NAEEM ANWAR, J.- Muhammad Saced, the
widoww}er/.husband. of late Mst. Saeed Bibi, by invoking the writ -
jurisdiction of thlsCourt under Article 199 of the Constitution of
Islamic Republic of Pakistan, 1973, has filed the instant petition
with the prdyét'that the respondents hlay be directed to grant and
provide all baqk ‘bfan'gﬁts of late Mst, Saceda Bibi in the shape of
family pension etc. on the ground that his late wife Mst. Saceda
Bibi Was incipiently appointed as LHW in Health Department on
06.10.2010 on contract basis/fixed pay, however, he; services wefé
fater on regularized vide office order dated 20.09.2014 but w.e.f.
1% July, 2012 and then she died dgring‘service on 20.'09‘2020’

2. Though Mr. Momin Khan, Advocate who is representing the
petitioner has submitted' an application for adjournment, however,

' _ tile petitioner pres_ént in person before the Court stated at the bar
that he has not only submitted written arguments but will also
assist the Court in acc':or.dance with the directions of this Court
"incorporated in order sheet dated _2.7‘.09.20.2,2. He submitted that

his deceased wife Mst. Saceda Bibi was on the rolé of Health

SabzAll/*  (DE) ONBLE MR, JUSTICE MUIAMMAD NAEEM ANWAR
HON'BLE MR JUSTICE. Rr. KHURS!HID IOBAL
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department in permanent -éstablishment under the Government of
Khyber Pakhtunkhwa and céntinubuély served w.e.f. 06.10.2010
till 30.06.2012 (01-year 08-months and 21-days) and after her
regularization till her death for 08-years 02-months and 14-days,

hence, the total length of service of the deceased employee from

' her initial appointment till her death ‘was 09-years 11-months and

~ 14-days. He added that in accordance with the provisions of rules

2.2 & 2.3 of the West Pakistan Civil Service Pension Rules, 1963,
he is entitled for pensionary benefits of deceased Mst. Saeeda Bibi,
being her husband/widower. He further added that under Family
Pension Rules, article 358, 361, 361-A and 423 (i) of Civil Service
Regulation (CSR) in juxtaposition with judgment titled “Sher
Afzal Khan Vs. Government of Khyber Pakhtunkhwa through
Secretary Elementary & Secondary Education and others” (PLC
2019 CS 1065), W.P No.269-M/2019, “Secretérg Ministry of
Finance, Islamabad and othérs Vs. Tayyaba Halim Subhani and
others” (2022 SCMR 77), “WAPDA through Chqi‘rman and
another Vs. Mst. Parizada” (2018 SCMR 1542), “Amir Zeb
widower of Mst. Asia vs. .The District 'Accoun.t O[ticer Nowshera
and S others” (Writ Petition No. 3394-P of 2016) decided on

22.06.2017 and LHW Regularization Act, 2014 and Rules 2015,

the status of the .deceased empl?yee was of a regular/confirmed
employee. I’.,.as_tily',‘ he sp_bmitted tbat for the purpose of pensionary
benefits, the penod for ‘which .Mst. _‘Saec.da”}'?v.il?i seryed ‘on
contractualuside/ ﬁ|xcd pay shall be counted towards her regular

Sabz AI;/‘ (D.B) 1LON'BLE MR, JUSTICE MUIJAMMAD NAEEM ANWAB
{ION'BLE MR, JUSTICK D, KHUASHI IORAL
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’ 3; services for completing "the” éligibility criteria of 10 years

qualifying serviée as held by this Court in numerous cases. .

¢ 3. On the other hand, the learned A.A.G representing the
official respondents submitted.that since the deceased has rendered
08-years 02-months and 19-days service after her regularization
and having not crossed the eligibility criteria of qualifying service
for pension under the pension rules, thus, was not entitled for
pensionary benefits. He prayed for dismissal of the instant petition,
being not maintainable.

4. Arguments hee;rd and recprd perused.

5. During thq course of arguments, on 27.09.2022, this Court
has framed certain points/ issues and directed both the parties to

assist this Court in consonance with the law as reflected in the said

order sheet. The questions and law, on which, the assistance of the

parties was required in the matter in hand, are reproduced as
\k’ under: ,
- 1) Whether without completion of 10 years qualifying service,
. /eb\bd the _service on_fixed pa r__contract followed
\)<“ /‘w« regularization could be counted for pensionary benefits?
é\bﬂi/ 2) Whether th isions_of pension rules or Article 371-A of
Civil § e Regulations (C.S.R.) would be beneficial only if

the employee was-otherwise entitled for pensiona benefits

on_completion of qualifying service?
3) Whether the word “count” could be interpreted ¢to add the
lengith _of qualifying service to_hold entitled a civil or

Government _servant for nsiona benefit he

otherwise has not completed qualifying service?

Learned counsel for petitioner and learned Advocate General are
directed to assist this Court in the light of the “principle

saaai/* (0B) ' LONBLEMRJUSTICEMUMAMMADNALEMANWAR
mwwmm
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enunciated by the Hon’ble Supreme Court as well as by this

Court in the cases of:

M

(i)

(iii)

(iv)

{2

(vi)

(vii)

Muhammad Nawaz Special Secretary Cabinet Division
through his legal heirs vs. Ministry of Finance
(1991 SCMR 1192);

Mst. Rashida n__and thers Vs. District
Educglg‘on officer (Male) and 3 others (2016 PLC(CS)
308).

Mudassar Termizi and others vs. Peshawar High Court
through: Registrar, Peshawar and othcrs ['2921 PLC(CS)

Secretary, Ministry of Finance, Jslamabad and others vs

Tayyaba Halim Subhani and others (2022 SCMR 77) &
2022 P L C(C.S.) S14;

Ministry of Fingnce through Secretary and othezg‘ Vs
Syed Afroz Akhtar Rizvi and others [2022 PLC (CS)
22, Peshawar]; L - '
Mst. Islam-Bibi_Vs. Government of Pakistan through
Sccretary State and Frontier Regions Division, Islamabad
and 3 others [2022 PLC (CS) 1196 of the Larger Beich of
this Court]; and : .

Officer Nowshera and § others (Writ Petition No. 3394-P
of 2016) dated 22.06.2017. ' ‘

Office is directed to issue notice to the petitioner, Mr.

Momin Khan, Advocate & leamed AAG for 20™ of December

2022

Insofar as the guestion of maintainability of the instant

petition filed by the '\'vidower/husband of namely Mst. Saceda Bibi,

who was a regular civil servant is concerned, in the case of

“Muhammad Nawaz Special Secretary Cabinet Division through
his legal heirs vs. Ministry of Finance Government of Pakistan

Sabz Alif*
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through its Secretary Islamabad” (1991 SCMR 1192), it was

held by the apex Court that:

“A right of appeal under the Service Tribunals Act of 1973 has
been given to a civil servant aggrieved by any final order
whether original or appellate made by a departmental authority
in respect of any of the terms and conditions of his service. The
appellants admittedly are the legal heirs of the deceased civil
servant and :tilere being no provision in the Service Tribunals
Act of 1973 to provide any remedy to the successors-in-interest
of a civil servant, of the learncd Tribunal, in our view, was

correct in bolding that the appeal before it stood abated and the

same is hereby maintained.”

Thus, the éétitioner, being the .husbandllegal heir of deceased
civil servant could not seek his’ remedy from the Tribunal
. constituted under thé provisions of Khyber Pakhtunkhwa Services
Tribunal Act, 1974 and as such, the petition in hand was rightly

filed before this Court. In the case of “Mst Islam Bibi Vs.

Government of Pakistan through Secretary State and Frontier

Regions Division, Islamabad and 3 others” |2(}22 PLC (CS)
1196], this Court has held that: “/eg al_heirs_of civil servant can

validly file a writ petition before the High Court for pensiona

benefits _of his/her _predecessor in_interest, who was _a_civil
servan{”. Relianpe may alsd be plac'ed oh the case of “Mst
Rashida Khatfi‘on_ and 2 others Vs._District Education officer
(Male) and 3 others [2016 PLC CS) 308]. Hence, the objection of

the learned A.A.G regarding maintainability of the instant writ
petition before this Court being filed by husband of late Mst.

Saeeda Bibi, the civil servant, is misconceived and accordingly, it

sabzAl/*  (D.B) HON'BLE MB., JUSTICE MUDAMMAD NAEEM ANWAR
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is held that the instant p;iiiion was 'competently filed by the
petitioner before this Court for the relief claix;led therein.

7.  The pivotal question for determination in the instant petition
is as to whether in accordance with rules 2.2 & 2.3 of the Pension
Rules in juxtaposition article 371-A of CSR, the services rendered
on contractual side/ fixed pay by the late civil servant could be
calculated towards her regular service for completing qualifying
service for the purpose of pensionary benefit. In order to determine
the above fo:mu]g‘ged question, at first instance, the matter was

heard by the apex Court in the case of “Mir Ahmad Khan Vs.

Secretary_to_Government and_others” (1997 SCMR 1477),

wherein it was held that:

“Admittedly, the appellant put in more than ten years'
temporary service before his services were terminated, he was,
therefore, entitled to pensibnary benefits under Regulation
371-A(i) of Civil Service Regulations. It appears that this
provision of the Civil Service Regulation was not cited before the
Tribunal Jthéi-v’vise'the observation to the contrary could not
have been made in the impugned judgment. Resultantly, the
appellant and similarly placed other employees of the Afghan
Refugées Organization, being Government civil servants, are
held entitled to pensionary benefits if their cases are covered by
- Regulation No. 371-A of Civil Service Regulations. We allow this
appeal, set aside the impugned judgment of the Federal Service

Tribunal with no order as to costs.”

The afore-mentioned principle laid down in Mir Ahmad

Khan case (supra) was revisited by a five-member Bench of the

apex Court in the case of “Chairman Pakistan lewaz

ssbzAn/*  (D.B) Wmmnummm
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Government o Pakistanhlslémabad and others Vs. Shah Jehan

Shah” (PLD 2016 SC 534), where the judgment in the case of Mir
Ahmad_Khan (supra) bas been declared as per incuriam by

holding that:

%7, It is not disputed that the respoudent rendered continuous
temporary service and that his length of service was continuous
and for more than five years. However, the question that necds
to be answered is whether he was working in a "temporary
establishment" or not. "Temporary establishment" has not been
defined in the CSR, the Fundamental and Supplementary Rules
issued by the Government of Pakistan, thc ESTA Code or the
Compendium of Pension Rules and Orders. In this context
Article 369 of the CSR mentions temporary establishment but
only explains what it is not and thus is not very helpful.
Therefore, as mentioned earlier in .the opinion, as per the settled
rules of interpretation, the dictionary meaning of the words has
to be resorted to. The Concise Oxford Dictionary (6th Ed.) has
defined "temporary” as "lasting, meant to last, only fora time",
and "establishment™ as én "organized body of mean maintained
for a purpose”. Chambers 21st Century Dictionary defines
™temporary" as "lasting, acting or uséd, etc for a limited period
of time only”, and "establishment” as "a public or government
institution". Oxford Advanced Learner's Dictionary of Current
English (7th Ed.) dcfines "temporary” as "Jasting <.>r intended to
last or be used only for a short time; not permanent” and
"establishment” as "an organisation, a large institution..." In
light of the above dictionary wmeanings, "temporary
establishment” can be said to miean an organisation or
institution which is not permanent, rather effective for a certain
period only. Admittedly the respondent was serving in Pakistan

Locomotive Factory Risalpur, Pakistan Railways, which does not

in any way fall within the meaning and purview of "temporary
cstablishment". Thus, the respondent could not rely upon Article
371-A of the CSR. Besides, if hypothetically speaking Pakistan

Locomotive Factory Risalpur was a. temporary establishment,

sabzAlif*  (D.B) . LON:BLE MR, JUSTICE MUHAMMAR NAREM ANWAR
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even then the respondent \\;q')uld not be able to take the benefit of
Article 371-A (supra) as he otherwise does not qualify for
pensionary benefits having wit been subsequently taken into
permanent employment, which is sine qua non for the grant
thereof.

8. Adverting to the law laid down in the case of Mir Ahmad

Khan (supra) wherein it was held: - i

"Admittedly the appellant put in more than ten ycars’
" temporary service before his services were terminated, he was,
therefore, entitled to pensionary benefits under Regulation 371-
A(i) of Civil Service Regulations." '

In light of the discussion in paragraph No.6, the judgment
delivered in Mir Ahmad Khan's case (supra) is declared to be

per incuriam.”

Thus, the Hon’ble Supreme Court in explicit terms has held
{

that without completion of 10 years qualifying service, the services

4

rendered by an employee on contract/fixed pay could not be
counted for pensionary benefits. It was also ruled that a civil
servant has to ‘complete 10-year regulér qualifying service for

pension and thereafter, his services whatever it may be, on contract

or daily wages or fixed pay, shall be counted for determination of

'

pensionary benefits but without completion éf 10-years qualifying

service, the service of an employee rendered on contract or fixed

pay could not be added to the service aﬁgr regularization to
|

complete qualifying 10-year regular servicé. Since, there were

judgments of Division Bench of this Court, whereby the services

rendered on contract basis or fixed pay were iwld to be counted for

pensionary benefits in order to complete the qualifying service i.e.,

eligibility criteria for pensionary benefits and in the series of those
sabzall/*  (DB) IION'BLE MR, JUSTICE MUSIAMMAD NALEM ANWAR
HONALEMEJUSTICE Dr. KHURSHIR IODA), |
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' ‘-f\ cases, a larger Bench was constituted by this Court and in the case

of W.P No.3394-P/2016 titled “Amir Zeb Vs. The District

Accounts _Officer _Nowhsera and 05 others” decided on

{c

22.06.2017, while interpreting proviso 2 & 3 of section 19 of the
Khyber Pakhtunkhwa Civil Servants Act, 1973 as added by
Khyber Pakhtunkhwa Civil Servants (Amendment) Act,' 2013, it

was held by this Court that:

] “It is manifest that the person selected for appointment on
contract basis shall be deemed as regular employee and
subsequently were held entitled for pensionary benefits. The
deceased .cmployees have completed the prescribed length of
service as their service towards pension shall be counted from
the first day of their appointment and not from the date of

rcgulafization of their service.”

However, in the case of “Ministry of Finance through

Secretary and chers Vs, Syed Afroz Akhtar Rizvi and others”
(2021 SCMR 1546), it has been held by the apex Court that:

& . “In case, an cmployee had served a government department
for the duration of the period qualifying bim to receive

Q/d pension, the period spent as a contractual employee may be
\ added to his regular qualifying_s_ervice: only and only for the
aﬂw purpose of calculating his pension and for no other purpose.
/ The provisions of Artiéle 371-A ‘of Civil Service Regulations
(C.S.R.) started with a non obstante clause which meant that

J(\fe»
AD

the said Article did not rclatc to the question entitlement or
eligibility to receive pension. It was ‘clearly and obviously
restricted to counting the period of a minimum of five years
which ‘had been rendered by a temporary contractual

employee to be taken into account with the object of

calculating the gquantum of his pension and not more. The

non-obstante clause in Article 371-A of C.S.R. did not allow

sabzall/*  (DB) " HON'BLE MR, JUSTICE MUHAMMAD NAREM ANWAR
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those who did not flx;lﬁll the rcquisife conditions for qualifying
for pension to bypass such conditions and add up regular and
contractual periods of employment for the purpose of meeting
the eligibility criterion of ten years of service. Such an
interpretation would create absurd siituations and would
render other provisions and Articles of C.S.R. redundant,
unnecessary and surplus. Therefore, Arﬁcle 371 of C.S.R. did
not allow Government Servants rendering temporary service
in a temporary cstablishment for more than 5 years to be
entitled for grant of pension rather such period could be
counted towards calculation of pension only if otherwise
entitled to pension by meeting the criteria of qualifying

service.”

More-so, this Court. in the case of “Inayat Khan Vs.

Government _of Khyber Pa}chgunkhwa Eth.ll'og:gh Secretary
Frontier Education_and others™ (W.P No.833-M/2018) decided

on 14.02.2023 has held that:

. “Being based upon the interpretation of Article 371-A of CS.R
made by the apex Court; it is concluded that the service
rendered on contract followed by' rcgulﬁrization'could only be
counted for pensionary benefits _pr_oyided the civil servant has
completed qualifying ten years’ service independently. Thus, the
contention of learned counscl for petitionér for addition of
service of the petitioner rendered on ctfmtractual side in the
service rendered by him after his regulafization for pensionary

benefits is misconceived.”

Adniittedly, the deceased wife of the petitioner has not

oo

fulfilied the eligibility critefia i.e., 10 years qualifying service for
bensionar.j benefits indepénderitly till her 'deqth after her
regularization, therefore, for fulfilling the threshold of 10-years
qualifying service for pensionary benefits, the'. services rendered by

her on contractual side/ fixed pay, could not be added to her

sabsall/*  (D.B} HONBLE MR, JUSTICE MULAMMAD NAEEM ANWAR
HON'BLE MR, JUSTICE D7 KHURSHID (OBAL




1 | ] p- }9'

a N\ regular service, as such, contention of the petitioner that there are

judgments of this Court, »;iﬁereby the benefits were extended to
those who have not completed 10-years independent service on
regular side by addition of services rehdered on contract, after the
decision of the apex Court in supra case reported as 2021 SCMR

1546, is of any help to the petitioner.

9. Thus, for-the reasons discussed above and in view of the

principle laid down by the apex Court, it is held that:

i, Mst. Saceda Bibi, the deceased wife of petitioncr has not
completed 10-years qualifying service for pensionary benefits

from the date of her regularization till her death;

i, Services rendered by the deccased employee on contract/ fixed
pay without independently qualifying the.eligib'ility criteria of
- 10-year service could not be added to her regular service for

pensionary benefits; and

iii. Article 371-A of CSR and rules 2.2 & 2.3 of the Pension Rules
shall be interpreted and followed by the Courts in terms of
dicta laid down by 2021 SCMR 1546 in juxta position with
artlcle 189 of the Constitution of Islamlc Republic of Pakistan

("d 1973.
ﬂ ‘g\w When so, the instant petition, being devoid of force, stand
O\ / dismissed. ' ‘
Announced. '
04.04.2023. 4 ' .

- JUDGE
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) "Certified that Dr. Asad Zahoor Public Health Coordinator (BS-17) Office of the
undersigned is hereby authorized to submit para-wise comments in the Court of Khyber
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- undersigned.

5. District Health Officer Karak







