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01.03.2023

-Ord-cr_(;r_o_l_r_w-(_Tj:_p;c;ceedings with signature of judge

The execution petition Mr. Rasool Zman
submitted today by Mr. Mir Zaman Safi Advocate. It is
fixed for implementation report before Single Bench at

Peshawar on . Original file be

requisitioned. AAG has noted the next date. The

respondents be issued notices to submit

compliance/implementation report on the date fixed.
By theﬁrder of Chairman

REGISTRAR
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| - . BEFORE THE KJ {YBER l’AKHTUNKHWA SFRVIC E TRIBUNAL
' PESHAWAR

N

Implcmentatlon Petition No. 2023
: : In S

Appeal No-.11,00/2015

. Mr. Rasool Zaman; Constabfe No. 1923,
imergency Platoon, Police Lines, Peshawar. . S
I cerssavsesvrann _-.:. ------ . ............... ARAARAEEERRT A l)l)ElJ[_JANT

* VERSUS

1- The Supcrmtcnddnt of Police, FRP, Bannu. :
- The Additional = Inspector - General  of POIILL FRP, Khyber
_+  Pakhtunkhwa, Peshawar. : :
3- The Lommandant IFRP, Khyber Pakhtunkhwa Pcshawar
.............. _.....I...........................I....'..'......,...llEbl’ONDENTS

. IMPLEMENTATION PETITION FOR _DIRECTING
THE _RESPONDENTS TO OBEY THE JUDGMENT
OF THIS AUGUST TRIBUNAL DATED 21.01.2022 N

' LFTTER AND SPIRJT

R/S HEWTTH

- That the petitioner f{iled Scrv1cc appeal bcarmg No. 1100/2015
.before this august Service. Tribunal against the impugned removal
order dated 08.10.2011.

2-  ‘That appcal of the petitioner was finally hcard by this august
Tribunal on 21.01.2022 and was decided . in favor of the petitioner
vide judgment dated 21.01.2022 with the view that “We are of the
considered opinion that the appellant has not been freated in

" accordance with law, as his absence was not intentional and the
allegatmn of his absence were not so grave as to propose major
punishment of removal from service, hence taking a lenient view,
we are inclined to dgccept the instant appeal. The appellant is re-
instated in service and the :mpugned orders are .set aside. The
intervening period is treated as leave w:ﬂzaur pay’. ”. Copy of the
judgment 1s attachcd QS ANNCXUIC.uuenveevansnssarsmsaansnssemmsonssse A.

3- . That _after obtaining attested * copy of ‘the judgiment dated
14.01.2022 the petitioner submitted the same before the
respondents for implcmentation but till date the judgment of this
august Tribunal has not been unp{uncmcd by thc, respondents in
‘letter and spirit. e



e

4- That the petitioner .has- no other remedy. but to file this
- Implementation petition. '

It is therefore, most humbly prayed that'on acceptance of this
!mpl(.mcnlatlon pctition the respondents. may“very kindly be dirccted
'to implement the judgment of this augusl I'ribunal datcd 21.01.2022
in letier and spirit. Any other remedy which this -august ‘Fribunal

" deems fit that may also be awarded in favor of the petitioner.

-
Dated: 28,02.2023. o . ‘
- PETITIQNER .
gl )
. RASOOL/ZAMAN.
THROUGH: M-/
: ) . MIR ZAMAN SAFI
Lo . " ADVOCATE -



BEFORE THE KHYBER PAKHTUNKHWA S["RVICF TR] BUNAL |
PESHAWAR '

Im'plcmcntatmn Petition No. . 12023
- . In ’

~

-

Appeal No.1100/2015

. RASOOL ZAMAN-~ VS . POLICE DEPTT:

' AFFIDAVIT

I Mir Zaman Safi, Advocate on .behalf of the petitioner, do hereby
solemnly affirm that the contents of this implémentation petition are truc
and correct to the best of my knowlcdgc and belicl and nolhmg has been
: con(.calcd (rom lh|s I Ionorablc lrlbunal :

oL MIR ZAMAN SAFI :
: ADVOCATE
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wasool  Zaman  5/0 Akbar Zaman, _ - Sy ‘
%/o Ghori Wala, 3annu, Ex-C. No. 1923, R 'f"""*‘a%%"’* / /‘9 75

smergency.Platcon, Police: Line, Peshawar. . . .. o Appellant
Versus

Superintentant of'PbIIce, FRP, Bannu,
Additional .- inspector G'enér.al_ .of 'P_olice
FRP, KP,-Peshiawar. o |
Co'_mmanda'z";tf FRP,. K.P, Peshév:var. co et Res;:ion'de.nts
o <= ><::>< >&<= >&<= ><::>'e
ABPELL U/S 4 OF THE SERVICE TRIBUNAL
- AC“ 1974 AG;&ENST OB_NO. 661, ;D{%TE_Q
5.3 i WHEREBY APPELLANT
A8 EE?OVED FROM SERVICE OR: OFFICE
@Rﬁ?ﬁﬁ- O, B491- 92[5.(: DATED 10.12. 2(}11 C
. OF F. KO. 2 WHEREBY REPRESENTATION OF )
oy ‘QT'WAS R_JETED Fﬁe%’{ Ni‘:ﬁ LEGAL

G=>@<= ><:i>< SEOL=2E

y‘;&z:tﬂim Shayweth:

i appellant_wa's appointed as constable on715.07_.'2007

-+
.
N

arid was serving the department to.the best of his ability

anc to thelen'tire satisfaction of superiors

Ther on 27. 07 2011 appeliant was serVed “with- charge

p ,‘\dﬂul (13

';"-‘;T,H.u..w shest and statement of ailegatlon to the effect tnat he

,@ wxalzﬂ“’

absented mmgelf from duty on 05.05.2011 which was '

repHed . cm-‘lS:OB.ZOli' by denying ‘the - allegation as his .
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: BEFORE THE | HYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service;Ap_p'eal No. '1-100/2015

Date of Institution < 01.10.2015
Date of Decision ... 21.01.2022. '

Rasool Zaman S/o Akbar Zaman R/o Ghori -Wala, Bannu Ex—C No. 1923,
Emergency Platoon Police Line, Peshawar. (Appellant)

VERSUS

:Superintendent of 'Police, FRP, Bannu and others. . - L
. ' (Respondents) .

Arbab San‘ul Kamnl _ _ - .
Advocate _ o ‘ : e For Appellant.

asif Masood Ali Shah, - |
- Deputy District Attorney ' _ .. - Forrespondents’ = o

AHMAD SULTAN TAREEN - * ... © CHAIRMAN

 ATIQ-UR-REHMAN WAZIR . .. MEMBER(EXECUTIVE)

JUDGMENT

ﬁTIO (iR~ REHMAN WAZIR MEMBER (E) - Brief facts of the case are

that the appellant was 1n|t|ally appoanted as Constable vide order dated 15-07-
,2007 Dunng the course of hls service, the appellant was proceeded against on .
.the charges of absence from duty and was ultimately removed from ser\nce vide
order dated (8- 10 2011 agalnst whlch the appellant f[led departmental appeal .-
dated 18 10-2011, "which was reJected wde order dated 10 12 2011 The
-a_ppellant' filed revision petltlon dated 17—07—2015, which -was' returned to
respondent No-1 vide order dated 23—08-2015,' h'ent:e'thelinstant seryice appeal
Iinstitoted on 36—00-2015 with prayere that the impugned orders dated 08-10-

2011 and 10- 12 2011 may be set aside and the appellant may be re- Jnstated in

A l”i i !"F‘*ﬁ

Iserwce w:th alt oack benefits.




2° .

02. Learned counsel for the. appellant has .contended that absence of the
appellant wat not wrllful but was due to compellrng reason of death of his
brother whrct was very shockrng for the appellant and the appellant has taken-
'such stance in hrs departmental appeal Wthl’l was considered by the authority to
some extent but was not glven due con5|deration hence the impugned order
passed by thc res pondents is -illegal, unlawful and is Ilable to be set aside; that
the appellant resumed hls duty after funeral of hlS brother and there was no
justification for removal of the_ appellant from service, but the respondents
. malaﬁedly p‘roceeded aoainst the appellant'after resumption of his duty and wasl
unfawfully rerhoved from service, which'is agalnst law, facts and norms of natural
]UStICE therefore not tenable and liable to be set a5|de that inquiry into the
matter was not conducted as per mandate of law ds no statement of wrtnesses
were recorded in presence of the appellant nor the appellant was affordecl
opportunrtv to cross- examrne such wrtnesses that copy of the enqurry report was
not found attached with the showcause notrce to enable the’ appellant to submit |
' proper reply that absence if not wrllful does not constitute gross misconduct and
on this score alone no one ¢an be expelled from servrce | |
. .
a3, - Learneo Deputy Dlstrlct Attorney for the respondents has contended that
the appellant dellberately absented hlmself from lawful duty wrth effect from 05—
05-2011 to 08-08-2011 for a long perrod of 92 days without, permrssron of the
competent ‘authority, that charge sheet based on summary of allegat|on was
‘issued to the agpellant on-04-08- 2011 whrch was respondecl ancl the appellant
: __took the plea of sudden death of hlS brother, which was perused and examlned‘
'by the\competent authority, but reply of the appellant was not based on cogent
' reason and was found un satrsfactory, that proper lhquiry was conducted and the

inquiry officer submitted its report on 29-08-2011 and recommended the

aopellant for 1moosrt|on of ma]or penalty and based on the recommendatlon of




) the sub]ect would lose |ts efﬂcacy Rellance is placed on. 2006 SCMR 1120

' ,the inquiry officer, final show cause notice was served upon the appellant on 21-

09- 2021 and Was ultlmately removed from service.

' ‘04,  We have heard learned counsel--for the parties and ‘have perused the

record.

05. Record réveals that the appellant admltted to the fact that he was. unable
to attend to his duty due to sudden death of hls brother and such stance of the
appellant was taken into con5|derat|on by the competent authority, but the
competent authonty fi nally drd not agree with plea of the appellant hence he was

removed from service on the charges of absence. Though the appellant resumed

“his duty after funeral of his brother but he was taken to task after resumptlon of

his duty. The appellant was.serve'd with charge sheet/statement of alllegation,tto :
which h'e responded and placed the stance of'death of his brother, -which however

was not take” rnto consrderatnon It lS a well settled legal proposztton that

-absence on- medical grounds even w:thout permlssmn of the competent authority

does not constutute qross m|sconduct entalllng maJor penalty of drsmlssal from
servlce Rellance is placed on 2008 SCMR 214. The 1nqu1ry ofﬂcer was' supposed

to take a lenient view, mstead he recommended hrm for maJOr pumshment thCh

?

- appears to be harsh. Competent authority had ]urrscnctlon to avvard any of the

pumshments mentloned in law to the government employee but for the purpose
of safe admlnlstratlon of _]UStICE such .punlshment. should be awarded which

commensurate with the, magnltude of the gunlt OtherW|se the Iaw dealing wrth

6. We are also mzndful of the quest|on of I:mltauon as the appeliant Fled

revision petztlor wuth a con5|derable clelay, but Rule 16: 32 of Police Rules 1934

pro\ndes that offi cral whose appeal has been re]ected may appeal authonty next

- above prescnbed appellate authonty for reV|s1on hence appellant was entltled to
e u.,?w? ﬁle revision peht:on before IGP, which was f Ied under the rule——lt would be in -

_consonance with ob}ect of the Act to_glve elxtend,ed meani_ng to the word 'appeal-'



. Ve

or repre.;entat:on to include re\r|5|on as prescnbed under. applicable rules—on
“such mterpre ation, penod of limitation m this case. should be calculated from
‘da_te on which revision application was dismissed and in such a situation, his
| -appeal canhot_be cons".ider as harred by time. IReIiance is placecl 'on,PLJ 1996\ SC
208.: Moreoverlcase .ot the appellant otherwise is strong on rnerit, vvhlch'cannot :

be ignored based on limitation..

07.  We are of the consrdered Opinlon that the appellant has not been treated
in accordance with Iaw as hls absence was not mtentlonal and the allegatron of ’
. hrs absence were not so grave as to propose major. pumshment of remova[ from
aerwce hence taking a Ienrent wew, we are mclmed to accept the mstant appeal
The.appellant is. re-lnstated in service and the lmpugned orde_rs are set asrde. The -

intervening period is treated as leave without pay ‘ Respondents however, are at

Itberty to conouct inquiry, |f they SO des:re Partles are left to bear their own

_ rosts File be consrgned to record room.
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VAKALATNAMA
1. .
™~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
OF 2023
/ . / ,Z"" (APPELLANT)
e 7 (PLAINTIFF)
(PETITIONER)
VERSUS
| | (RESPONDENT)
/ % ce 9&/%’ (DEFENDANT)

f/y/é /é/M/ /QMM

Do hereby appoint and constitute MIR ZAMAN SAFI,
Advocate, Peshawar fo appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
Counsel/Aavocate in the above noted matter, without any
liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost,
I/we authorize the said Advocate to deposit, withdraw and
receive on myyour behalf all sums and amounts payable or
deposited on myy/our account in the above noted matter.

- Dated, /2028 e / A‘/

CLIEN T

/

ACCEPTED

MIR ZAMAN SAFT
ADVOCATE

OFFICE:

Room No.6-E, 5" Fioor, ‘

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No.0323-9295295
0317-9743003



