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21.02.2023 The execution petition of Mr. Misal Khan

submitted today by Mr. Muhammad Masoom Shah
Advocate. It is fixed for implementation report before

Single Bench at Peshawar on . Original

file be requisitioned. AAG has noted the next date. The
, respondents be  issued notices  to  submit
compliance/implementation report on the date fixed.

By theﬁrder of Chairman
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

. CMNo, /2023 - | .
S '

N

MISAL KHAN .S/0 TOOR KHAN, EX DRIVER/CONSTABLE C.T.D,

PESHAWAR.
DECREE HOLDER/PETITIONER
VERSUS
1. Senior Superintendant of Police, C.T.D, Peshawar.
2. Deputy Inspector General, C.T.D, Peshawar.
3.' Inspector General of Police, C.P.O, Khyber Pakhtun-khwa Peshawar

4, Accountant General, Khyber Pakhtunkhwa

Respondents/Judgment debtors

-

PETITION FOR IMPLEMENTATION OF THE ORDER DATED 19/07/2022
PASSED BY THIS HONOURABLE COURT/TRIBUNAL IN SERVICE APPEAL

No. “1407/2020” TITLED “MISAL KHAN VERSUS S.S.P CTD & OTHERS”.,

PETITION FOR INITIATION OF CONTEMPT OF COURT PROCEEDINGS

AGAINST RESPONDENTS NO. 1-3/[UDGMENT DEBTORS FOR NON-.
IMPLEMENTATION OF THE ORDER DATED 197 OF JULY 2022 PASSED IN

- SERVICE APPEAL NO. 1407/2022 TITLED MISAL KHAN VERSUS SSP CTD
& OTHERS, BY THIS HONOURABLE C QURT/TRIBUNAL.

Respectfully Sheweth:

' BRIEF FACTS:

1. That apjaellant was working as a head constable posted in CTD and was implicated
and arrested in FIR no 112 dated 18/04/2015 u/sec 9¢ CNSA Lodged at Police
Station Alpuri District Shangla.

-



That the departmental proceedings were initiated against the appellant in his absence

and subsequently he was terminated from his services on 03/09/2015, in absencia.

(Copy of termination letter is attached herewith marked as

! Annex A)

That the honorable high court acquitted the appellant from the charge and when the
appellant approached the department to rejoin his services but the appellant’s
departmental appeal was turned down and the respondents handed him termination
letter dated 03/09/2015. |

1 (Copy of High Court Order are_ attached herewith marked as

1 . Annex B)

That on 08/01/2020 the appellant submitted departmental appeal before the
respondenfs which was rejected on 10/02/2020.
(Copy Of Order Dated 10/02/2020 Is Attached Herewith Marked
As Annex C)

That the appellant then approached the Khyber Pakhtunkhwa Service Tribunal
Peshawar vide service appeal no 1407/2020 whereby the tribunal accepted the

aforementioned appeal and set aside the order dated 03/09/2015 and 10/02/2020 and

also reinstated the appellant into the service.

(Copy Of Order Dated: 19/10/2022 Is Attached Herewith Marked
As Annex-D) -

That the petitioner/decree holder submitted an application for implementation of
order dated: 19/07/2022 to the respondents no 1 to 3but it did not bare any fruit as -
the respondents are still reluctant to implement the order of the KHYBER

PUKHTUNKHWA Service Tribunal in true letter and spirit.
| {Copy Of Application 16/11/2022 Is Attached Herewith Marked
As Annex-E)

. That the petitioner feeling aggrieved from the omission and non-implementation of

order dated:19/07/2022 submits this instant petition on following grounds inter-

alia, amongst others:

- GROUNDS:

~

. That the omission/non-implementation of order dated: 19/07/2022 amounts to

contempt of court, as the order is clear, unambiguous and vocal.



[CIAwe

. That ordler dated: 19/07/2022 has been passed after contested litigation.

. That till date decree holder/petitioner has not received any notice/summon from the

Honourable Supreme Court, to be acknowledged whether the respondents have

preferreci an appeal against order of this Honourable court dated: 19/07/2022.

. That respondents are purposely, knowingly & purposely not implementing order

dated: 19/07/2022.

. That the Respondents in their inaction to the this Honourable court’s orders are

liable to be held incontempt of court. .

. That the inaction of the respondents amounts to the violation of the fundamental

rights of equal implementation of law the petitioner guaranteed by the Constituion

of the Islamic Republic of Pakistan 1973.

. That any ‘other grounds will be raised at the time of arguments before this

Honourable Court.

PRAYER

In wake of the grounds mentioned above, the petition as prayéd for may kiﬁdly be allowed

in favor of the petitioner against the respondents.

Any other relief deemed fit may also be granted in favor of the petitioner.

Petitioner/Decree Holder
Misal Khan
Through |
Muhammad Masoom Shah

Muhammad Shoaib Khan

Rizwan Ahmed

Advocates.

BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.




C M (imp/c.o.¢) No. /2023

T

Misal Khan

Versus

Senior Superintendant of Police, CTD, Peshawar & others

| AFFIDAVIT

I, Misal Khan(Petitioner/Decree holder) S/o Toor Khan R/o Village
Badraga, Tehéil Dargai, District Malakand do hereby solemnly affirm on
oath and declare that all the content of this petition to the best of my

knowiedge and belief and nothing has been concealed from this
Honorable court.

¥

DEPONENT

BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.
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CM No. 12023

Misal Khan

Versus

-

Senior Superintendant of Police, CTD, Peshawar & others
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3 Copy of Termination letter dated: A
03/09/2015 -

4 Copy of Order of High Court: 13/12/2019 | B

s Copy of Departmental Appeal dated 10-02- c
2020. '

s COPY OF ORDER OF SERVICE TRIBUNAL b
DATED 19-10-2022

6 Copy Of Application for Implementation E

. COPY OF NOTICE OF PETITION ALONG WITH e
RECEIPTS

8 WAKALATNAMA

PETITIONER/DECREE HOLDER

Through

MUHAMMAD MASOOM SHAH
Advocate, High Court

Muhammad Shoaib Khan

Rizwan Ahmed
Advocates.



BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

L CANo. /2016

t

Misal Khan S/O Toor Khan _

Versus

Sentor Superintendant of Police, CTD, Peshawar & others

ADDRESSES OF PARTIES

Petitioner:
1
i

MISAL KHAN S5/0 TOOR KHAN, EX DRIVER/CONSTABLE C.T.D

14

PESHAWAR.

Reégondents:

1. Senior Superintendant of Police, C.T.D, Peshawar.

2. Deputy Inspector General, C.T.D, Peshawar.
3. Inspector General of Police, C.P.0O, Khyber Pakhtunkhwa Peshawar

4. Accountant Gelneral, Khyber Pakhtunkhwa

Counsel



, Notice

'[-“i.’(' ' )

. Senior Supermtendant of Police, C.T.D, Peshawar.
Deputy Inspector General, C T.D, Peshawar.

N

W

. Inspector General of Police, C.P.O, Khyber Pakhtunkhwa Peshawar

4. Accountant General Khyber Pakhtunkhwa, Fort Road Peshawar.

I am filing implementation/contempt of court petition, on behalf of Misal
Khan S/0O Toor khan'against you in Khyber Pakhtunkhwa service tribunal
Peshawar fojr not implementing the order of the Honourable
Court/Tribunal dated 19/07/2022 in the service appeal no 1407/2020.

Petitioner/Decree holder

_ Misal Khan
Through

Muhammad Shoaib Khan
Advocate

-19-A, Nasir Mansion, railway

Road Peshawar.
CELL 0345 9177948
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. se the defaulter Driv.er Constable Missal Khan was
Suspensionvide this office order No. 4186-91/EC/CTD dated 22-04-2015 and proper

& enquiry was initiated against him. He was Issued charge sheet along with Summary -

of allegation vide this office No, 4332—39/HC/0pss/CTD dated 24-04-2015 to him, Mr. Sameen
Jan khan was nominated ‘as inquiry officer probe into the matter. After completion the enquiry
officer forwarded his ﬁn'dings of -the: enquiry found the defaulter guilty of the charges and
‘recommended for major punishment, : :

- Later on thé Senior Superintendént oﬁgoiice Operation CT Peshawar issued aim
final Show Cayse notice vide this office No. 7650/HC/Opss: CTD dated 12-08-2015 byt ne did not

submit reply within stipulated perigd. The undersigned alsg agreed with the recomrii» dation of
the enquiry officer, ' '

Option but to order of his dismissal from service with 'immedlate effect C}/?
0B e A36 w
IDCI'.?«Q@{ _QHM‘ZZ@) | ' Senior Sulepintendent of Police, -

Operation CTD Peshawar,

No. 936};'/-?‘3HC/Q;JSS/CTD dated Peshawar. X /‘,’i / 2015,

Copy.of above is forwarded to aij concerned for informatio and necessary
action please.. ' '
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By ! Misal Khan s/o Toor Khan r/o Badmga, Tehsii Largai,
t:"-\\‘ LI, Malakand. :
X N o (Appeliani;
AN . Versus ;
The State, N
. : " (Respondent)
Present: . "
Farfiana Marwa:, Advocate for appelian! Zahlr
' Shal. . .
1 M/S Adil Khan Khalll and M. Masoom & !mh Advecutes
' for appetiant Misel Khan.
Mr. Haq Noway, Assistant A.G. for State.
Date of hearing:  03.12.2019
JUDGMENT
- -‘:TED SYED ARSHAD ALL J.- Our this judgment is
£ ~.mer simed to dispose of and decide the instant Cr.A

Peshawar ! ourt Beneh
Mingory Lenr- .;I Qa13, Gwat,

=

No. 255-M/2016 filed by appellant/corvict #.ahir
Shah as well as the coinected Cr.A No.‘?‘i‘{-wwlﬁ
prefcrir'ed by ap}ﬁcllan;léq;ivict Misél Kha\n, as =3
these appeals are emanating from_one gnd the >ame
judgment o.f ‘the leamed Sessions 'Judge!._h\dge‘
Special Cowrt Shangly, C:amp Cc‘mrt Swat, in case
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'Stanon Alpural, Dlstncl Shangla, whereby both the -
appcllants were COIlVlCth u/s 9 (c) of the Control of

Narcotnc Substances Act 1997 and sentenced to nte

- 1mprlsonmcnt w1th ﬁne of Rs 100 000!— edch or to
undergo further one year S. I 1n' casc of non naymcnt
-of \Iﬁne.‘ ‘ | -

2 - o The poiiclc'- of:‘ ' I-Di_st'r'ict .,' Snangla Ihad

‘received information that huge quantity of narcotics

will be “smngglcd through a C'ar.rf -V_aln to_:-Dis;rrict
Shanglé, therefore, Habib'sg\id Khan, SHO of P.S
Alpural (PW-4) in the company of Sher Muhammad
Knc.n ASI (PW-S) and constables An'nr Hussam,
TaL sif Ah and Salf Ullah (not produced) lca.ded by
DSP Ci_rcl‘e I_madela bamcade at Shangla Top check

post on 1_8.04.2()15. At 13:00 hours, a Carry Van

- _ bearing Registration No. 9653/LRK, being driven by
ATTLOTE . L .
¥ae f' JﬁTtD
i . . '
2 ainer appellant/Convict Zahir Shah, was stopped by
& showe: “u - IZourt Bench ’
‘1 negota aac i-Gaza, Swat,

. constable Saifullah. The person occupyling the front
seat of the said vehicle disclosed his name Misal
Khan (a‘]o'ncildntlconvict' in’ the connected npp'eal),
The vehlcle was thoroughl}' searched dunng which
nmc packcts of chars, covercd in yel‘ow plasiic
bags '\;vere recovered h'om secret cavmes of the

doors of the vehlcle On welghmg the chars’ through

digitai scale, the samic wers fourd to be of 11388

Talmas*| BB Mendle Mr. Jortice syed Arthe 1 20
Hane Mz, st i aL AN 1
[Crh N, 2554 of 2016 2k Sbeh Vo The State)

st e —— T



: N
grams. 10 grams from each packet were scpaiated
for analysis through the Fc:ensic Lab and :caled in
separate parcels whereas the remaining bulk of
.l 1298 grams were also sealed in separate parcels. In
this relg-ard g:;;?very memo Ex.PC was'prepared and
" both th{el Eapp'ell:z;nts were ;nestred c;n the spot.

3. The matter was reported through

Murasila (Ex.PA/1) on the basis whereof formal

F.LR (Ex.PA) was registered initially against the
present appellants/convicts. - During investigation,
appellant/convict  Misal Khan- recorded  his
confessional statement (Ex.PW-(S!Z) on 21.04.2015
before. the Judicial Magistrate (’PW-G) in ligh:
whereof the acquitted co-accused Ali: Shah anc

Aziz-ur-Rehman were alsc arrayed as accused in the

case. . . i
AVTESTED ) _ o
T After completion of investigation,
Lh’]l'pl."\cr

Jg{h.\war Mich Tourt Brazn . . .

Mingora varul Qaza, Swat. challan was put in Court for trial of the accused.
Upon commencement of trial against them, tie
prosecution produced seven witnesses 1n support of
its case whereafter they were examined u/s 342,
Cr.P.CC wherein they professed innocence, however,

— they nieither recorded their own statements, on oath
:?)f; nor opted to examine any witness in their defence.

On conclusion” of trial, the present appellants.

tapma73’] Yo muw.mmip:m:’u
10.4 Na. 235 €} 1016 Tnke Shat VL. V1 5 e}
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convlcts namcly Zahu 3hah and Mlsal Khan ‘were

;convzcted and sentenced through Lhe 1mpugnecl

Judgment whereas thelr two co—accused were

acqumed of the charge Hence these appeals

..§.' We have heard the nrgumcnts of

leamed counsels appearmg on behalf of thc
appellams/conwcts and the learned Assmtdnt A G
on behalf of State and perused thc record with their

able assistance.

6. 1 The 'proseciot-i‘on' version is that the

/’- .
ATTEETED
v
Exaitdner

Peshawar ihgh Coort ench
Miryera Das-ul-Cog, Swat,

recov'ery' of chars ;fro'm the secret cavities‘of the
Carry Van No. LRK/9653 was effected by, Habib
Said SH.O (PW-4). According 1o this wimes‘;j:‘, when
the v'eh'i-cle was stopped b;/ll'constable Saiful]eﬁ-at the
chec} -post on cursory se.—:rch thereof he had notlced
yellow packets in the vehlcle and thereai’ter the
vehicle was moved to the nearby helipad for the
purpose of thorough :search.where the chars were
recovered from the said vehicle. PW-4 during cross-
e)sofpination stated that: I
J’L,J’/fa.;rf_wy‘ué?.a}dJﬁ%}ﬁ.ﬂyﬁé
I /,'fum;._cwﬁw//m;'uq:;;_ﬂ;s -
'..4.*_bL4xu“£uCC’(J’";;!£.£:J:;;¢.l):

é.‘:Ju u’d:b'é-c.):u?{uﬂid.’?.‘..—d’d]uﬁlx
é-.ﬁ,(j,u:lr..fﬁu"c.d;ﬂ_,ﬁgu?(fb&

'I'lbrnw'll']

os: Wor'ble Mr, Justice Syed Arghad A2

(CrA e, 2854 of 2015 Zahle Sheh Vo The drote)
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' Pest awar F3W Cuunt Bench
Mingara Darcul-g. 2a, Swat,

A

-5.
Close perusal of the F.I.R and statement
of I:hc recovery officer (PW-4) would reveal that
prosecution aus adopted t different ver.icns
regarding the recovery o. contraband from the
vehicle. According to the first version mentioned in
the F.I.RI and examination-in-chief of ‘PW-4, the
chars were recovered from secret cavities of the
vehicle but according to the second " version
emerging from cross-examination of PW-4, he had
noticed yellow packets on cursory checking of the
vehicle at the check post cnd recovered the narcotics
by taxayg the vehicle v helipad at o i.stance of
40/50 feet according to the slatcmén_t of L.O (PW-7).
In such situation, we cannot determine that which of
the two versions is true. If statement of the rc:covery
officer is 4 _jted as true t'. . it would del "Ly
nullify the other version of prosccution in the F.IL.R
that the narcotics were recovered from sccret
cavities of the vehicle. Thus, the mode and manner
of the recovery has not remained e same as set
torth by prosecuticni in Murasila/F.i.R.
YA It is evident kom the record that the
appellants were at some distance from the vehicle at
the “‘me of its search b/ S.H.O. Althouzh the

recove” - dfficer (PW-4) s stated that;

v tammarrte

92 LHasfuly i, vt Jred hetew aa 0
ErCra i ettt Yoes A aed
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However, Sher Muhammad Khan AST -

(PW-S), margmal W1tness of recovery memo Ex PC

has adzmtted in hlS cross-exammat:on that

‘|.

s ,wldnu:’ ._l:E:{dr»IUfm:-L//J ﬁf .
-Lﬁjy»-ﬂdw’(ﬁ;{uw lbeL_.;Jdeb’a.uxiJ
e Fe u’duwfm.-_u;u’fuu)-dgu-e_SHof
REW RTEVIN ul/"-fdﬂufat.gx_{dfc;.dﬁ'

R (AT S -0 PR3

.The aboﬁe admissions of PW-5 make it

.abundantly clear that he was not an eye witness of

recovery of chars because he was standing alongwith

. the accused at a sufficient distance from the vehicle

i—ﬁTED

mjner
Court Bench
Mingara i Yrr-ul-Qaza, Swat,

e
Peshawar : 1 j

A\

when it was searched by PW-4. It is.pei'tineht to note
here that prosecution has examined only the said
Sher Muhamn-lajd'_l Khan ASI (PW-4) as attesting
witness of the recovcry memo and the other
marginal Iw1tness constablc Am1r Hussam was
abandoned. Thus, in_ view of the -above stated
position, the statement of PW 4 cannot be relied

upon for mamtammg convmtlon of the present

(Y

appellants.

'é‘; Another glaring inconsistency in the

nrosecution case which we have got fidtice of iy the

e mu‘M‘l .

, be Hon'ble Mr. hastios Syed Anhud At

Upohie #f, funthe WeetAhmad
(CAND 25540 0f 2018 Tohir Shek W The Stata) - ..
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+ Lrupart Against the above assertion of PW-4,
the eye witness PW-5 has categorically admitted in
his cross-examination that; ’
b : A Ly
' & rdpe SU AL A 3 Jusf 3]s
The above-mentioned ‘situation  has
created a serious dent in the prosecution case ang it
appears that the police had specifically chosen two
- out of four persons i.e the present appellants,
AVTERTED boarded in the vehicle for their nomination 2s
£ *Amiper .
*&5‘;1"::'0*:( dl%’:g Beren . accused in the present case. The mentioned factor
n -
\..I \
2 has further rendered the prosecutlon case deubtful,
' as such conwctnon of the appel ants in the
NE PR RS 3 .
. circumstances was not safe
9. However the fatal dlscrepancy in the
BN ) v v - J. i‘
Y proseouuon case 1s its fallure to establ sh safe
!" custodyltransmlssmn of the contraband and samples
(\ .
2 “ to Lab. Muharrir of the P.S, to whom the case
: l : . -
T, ' ) property was allegedly entrusted, was not produced
' 1.;.....-.«-;'] o Ron'Me Mr, heece $yed Amnad A% M T

er.A Mo, 2550 af 7016 Zaky Shat ). T Steie}
L] .

Eipivr

vy e

ST IR

0wt ah
DY
rr'

f i ¥
LB

R

* 3

‘ » o
. *

” v

-,
4
P
2. . @&
Lo i

5
e
—

Roriw e

wrwmo.w

&
P gbes




LIRAe, T o E ”
5*""“ s»"".\ B T s AR B LT AR L gy
et e NEDRREE ’i'::?ff‘f*f‘%éw- SR RSN
red 0 PR £t N g SN R e T
AL T NI BN 2 TR F L :
¥ AR ' .'95-.,-._’ Pl
SR N oy . b
g LS 35
.- - i_-"r.?“‘.' (t,{- 'I'i'l'.“”{)tl:' gt *
a " BREE KT RO 13 et TPy
t . . 't'a.!slsu'ili";‘h' I""E- :-:v‘t‘ﬂ N : = ¥ ".;“":
~s Al R . X R
A N L Tl 2 P DR
¥ }-3.w:;;r{;1njx VIC ssnon of the" recovely ofﬁcer ;
NN LS <L 12 R T TRy e T SRR
k'{;’h:;';;q"' ‘;_ h;‘, 2 “ff 1\.,,": . . B i""f‘;_‘ ‘ b ,l e 0
. i statmgthat iFa Tl Fat, o b
.=: N - N} ’b-r Wt ? ’ : : ‘ I’J t b N "i" f' -
' N ; . : : J;‘ "ié " ik v 34
u.J’i’/’f@/u;’cuﬁﬂptﬂiydL-{t’-—J}Jﬂ R
RS S :
i ]
x&; Jlxblnlc.buvcm%f/;/lf’ 4.-:?:’ ’ >
J. ; - :
*Aﬂia H l’ ! H1 L.«_ﬂ;‘_{ﬁ,} :
% .t ma;'" -‘Lt‘!,i ;P ‘”"H"?'-E !; ;I "-!:
e ﬁ_..ﬁ "‘The abov;j scenario ¢ . leads; us; ‘totthe '} &
IR ] 2 ) J o bt Vil tyk te s 1’ ! o .|1 al
: gi‘l&ﬁ;]‘.’:‘;{&-’y: L) ?.‘:tij?,‘, !‘E}“’";Klj 4 I‘!g}x:’:’ [ L] l LJH";‘ » f fB J =
eonclusnon that safe custody of the contraband has'(®
tt’ . ~w N ) | 5, A ‘¢.’J » “:
not been establlshed by prosecution.
_IQ,._ Regardt..g the transrmssnon of the

samples to Forensnc Lab accordmg to apphcatmn/

. ‘ ' . ‘l

tran51t recelpt Ex PW 1 13 the samples were handed

0

over 1o constable Zla-ur-Rchman No. 92? on

!

20 04 2015 for uts onward transmlssxon 1o the f- S.L

] ' s

where the same were delwered on the next day i.e
i

21 04 2015 The prosccutlon has not botuered to

r.—
’

examine the sald person to have explamed th for

what purpose he had retained the sarnples with him

rré}TED

rnmCr . . i ing’ |
Preshisiy Highiourt Bench during the night falling” between 200 and 21* of
Ming..r r Daenfl.Qaza, Swat, ‘

April, 2015. Thus, it can safely be concluded that the
chain ‘of custody of the contraband since the time of

wery to the lab has nat retnained

-5--|

recovery till del

1'1tact hence, the E.S. L report m the -present case

cannot be considered as authentic documem against

N the appellantslcunvicts:in view of the mentioned

circumstances. Wisdom in this regerd is:drawn {rom
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Court Bench
A ul-tlaxa, Swat.

Fee:onal D:recror ANF V/s Ima 7 "Bakhsh and

‘H.

orhers " 2018 SCMl\ 2039 whcrem Jt was held that

“The cham of custody begins wnth"the
recovery of the sclzed drug by the Police. -~

"and mcludes _the separsmon of t_he -

_ircprcscntatwc samplc(s) of the. scizcd dfug' '
and their- dlspatch to the Nnrcotms Testing
Laboratory This chein of ‘custody, is
pivotal as the entuc construct of the Act
and the Rules rests on the Report of the
Government Analyst which in turn rests on

.the process of sampling and . its safe and-

" secure custedy and transmission to the
.. Iaboratory. The prosecution must establish. .
that the chain of custody was unbrokern,
-'umusplcmus, mdubltable, safe and secure,

.. Any break in the chain of custody or lapse :

“ii the control of possession of the sample,

. will cast doubts on the safe custody and safe .~
transmission of the sample(s) and will
impair and vitiate the conclusweness and
reliability of the Report of the Government
Analyst, thus, rendering it mcapable of
susteining convlctlon

This view was followed by the august

Supreme Court in’ another judgment handed down in -

the case of “Mst. Razia Sultana V/s. The State. and

another” 2019 SCMR 1300.. o
11 »° . ‘Moving - on..vtor. the: ;.conf,essional

statement of the appe}lant/ COIWlCt Mlsal Khan when

e rav e o ‘, .

the prosecutlon case is. rep;ete wlth oontradicuons

and mconsastencws of blatant namre hlS convxcuon

L
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[C.A He. 358-M af 2018 Zahis St h The Stete]

RS

deg 1

S me"




‘»

v

ER e -2V S

[

S AW

e ey
J‘\t th}ED
Excomiper

“rhawar Dﬂ.t‘hurt Beach
Miigora Day “i-0QQaza, Swat

\ D

l."\
2
L]

‘.”:"‘h‘lt g 3 rl' 1‘5"'-:. s ~ -
RS V}‘,;.;‘% ,..,.i{(, AR 'rft,‘:';:‘ s Ay ; .u: o
e R AR Sl o
' :Ah&ﬁ’. SRR I Sk S T ’rls, ?:..L N . ot
':‘11'_.', ."-.! “-It v {4 '-.-’J‘l' ! N tﬁ\.‘:k';,'.f: £ . L ) N
PR Y, AR SN S o] * . T .
b £ o
RN . e i .. .
' o ’ . ;_"i v 7 - ' ‘..'a*l. R
' A e T I P | TN
A RRA s i "r:-r v, "

on the sole basrs of his confessron cannot be

p
i3 b N !
: mamtained which w:is not only recorded arter three

]

days of polrce custody but the same was retracted by

tiu‘m durmg hlS exammarlon ws |342 CrP.C. We
ﬁ’};{\ﬂ bl N '1F='-.~ P

would not devzate ﬁ-om the settled prmclple of law

h

r}i ¢ :

gt an accused can be convrcted even on the baS|s

4

of his retracted confession but the condition laid

down by superior Courts in this regard is that it must

be corroborated by the prosecution evidence which

factor is rmssmg in the present case. Itis also a trite

A
-

law that prosecutron must prove its case agalrst an

(R} P \7‘-

accused beyond reo.sorrab_le doubt and his conviction
cannot be based on his sole confession. As discussed
abov_e, the pros_ecution case is stxlffering from varioils
discrepancies and inconsistencies giving rise 1o
many reasonablc Goubts in prudent mind qua the
guilt of the appeliants/convicts and the prosecution
has badly failed to cstablish its case against them
beyond shadow of doubt, therefore, their conviction
cannot be mairtained on the basis of sole contession

recorded by appellant Misal Khan which neither

appears to be voluntary nor true. Guidance 1s sought

from the judgment in the case titled "r_Dadm'iah and

anotier V/s. The Stete” (2015 SCMR 856) wherein

though the confession of accused was relied upon
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but 1t was consxdered m combmanon with ¢ other

5 -'t’

: ,convmcmg and trustworthy evxder,ce ot orosecunon-

+
IS N

' and it was lald down that

“This is settled law! that convnctlon could . not i,
“be recorded on the sole basis of confc“lonnl
"/ 4tatement and the. prosccution has to prove
its case beyond any shadow of doubt“

2. In hght of the above dlscussson the

——

prosecutlon has failed I_to prove  the guilt of
appellants/conwcts beyond shadow af doubt,

~

th‘clrefore, their conviction and sentence ar¢ not
' s;us;toinabl-e' m the circumstances. R_csultamly,' these
appeals are allowcd the 1mpugned judgment is set
aside and the’ appeilants/convxcts namely Zahir Shah
and Mtsal Khan are “acquitted..of thc Chalﬂ.u in the
presem case:: _.They be:sct at liberty forthmt‘\ if not
requircd in any other case.

13. Above are the.reasons of zur unort

orders of the even date.

Announced. \ e B
D 0322019 )T JUDGE

ﬁ o ) /
BNO A a7 (,-'
1 : S L ..Lw-
Naric of Applicants--- % ?‘ ',..Q,@_E
Date of Presentation oon;,".cant—u A—L&-’ . Lo

Date of Completion of Copies==

gNo of Copigg-ersr=—-= .,‘}’ .
Urgent Fegmsmemesre: -0‘9 e W4 I‘iflr nf'gd t e ’it ue Cf
Fee Charged- ) ’ 7, fa
Date of Dehve"Y of COPIB: /15 -”2 4 ' f]/[,i%b'/lr i

EXAMINER
. o P'Eu'ld"d'u”ﬂ 'lf.ou Wngora/Deral {aza

e T ———— Aroce G of xason-e-Shahednt O,

mmamstl o Sowie Mr Jurtce Sred Arshad 4D

HW‘W )
(1A Mo 355 .fmmmmnum;m; .




@ Aez -

OFFICE OF THE,

DEPUTY INSPECTOR GENERAL OF POLICE,
& COUNTER TERRORISM DEPARTMENT,

KHYBER PAKH’I‘UNKHWA PESHAWAR.

ORDER

As approved by the competent authority, the appeal of Ex-Driver
Constable Misal Khan No. 157 requestmg therein for his re-instatement in services is hercby
filed due IO badly nme bamed

" OB No. 715 CTD
Dated: (o I S \2020

For Deputy Inspector General of Police,
CTD, Khyber Pakhtunkhws,
Peshawar.

No /6 80-8FEcicTD Dated Peshawar the 161022020 -

Copy, of above is forwarded for information and necessary action to the:-
q

i Ex-Driver Constable Misal Khan No. 157
ii. Accountant, OASI/SRC CTD HQrs: Peshawar.

[EAP T
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BEFORE THE IHYBER PAKHTUNKHWA SERVICE TRIBUNAL, : \w,_
AT PESHAWAR. B

SERVICE APPEAL No.

MISAL KHAN s/o TOOR KHAN

EX-DRI\’EIUCONS'I"ABLE C.T.D PESHAWAR

rfo VILLAGE BADRAGA, TEHSIL DARGAL, DISTRICT MALAKAND. -
.............. APPELLANT.

_VERSUS- \ -
| SENIOR SUPERINDENT OF POLICE, 3
OPERATION C.T.D PESHAWAR, b
;

AT POLICE LINES, CIVIL SECRETARIAT,
PESHAWAR.

2. DEPUTY INSPECTOR GENERAL,
COUNTER TERRORISM DEPARTMENT (CTD), PESHAWAR

f
AT POLICE LINES. CIVIL SECRETARIAT, / '
PESHAWAR.
3. INSPECTOR GENERAL OF POLICE, - RQ
¢ Y BERPAKHTUNKHWA PESHAWAR b
AT CENTRAL POLICE OFFICE (C.P-O),

PESHAWAR.
............. RESPONDENTS.

APPEAL U/S 4 OF SERVICE_TRIBUNAL ACT 1974 AGAINST 0.8
NO. 236 DATED: 03/09/2015 OF RESPONDENT NO.1, WHEREBY
APPELLANT WAS DISMISSED FROM SERVICE_OR_0.B NO.
75/CTD _DATED: 10/02/2020 OF RESPONDENT NQ.2 WHEREBY
REPRESENTATION OF APPELLANT WAS FILED.

Respected Sir.
Appellant humbly submits as under:-

FACTS:-
Bricf facts of the ¢asc as narrated below:-

|. That appellant was appointed as Constable/driver on 01/07/1988 in the
Police Departiment and was posted in Special Branch Peshawar.




i~

)

UL N PN

2

s

n

DU T e ol I S e et R it 5 6
L T A P ‘?'_‘:fw: w:l-v-u IR O g k)

Bt e B LRI A Lt

2l Pag e

That appellant wag serving the department to the best of his abilitv and (o the

entire satisfaction of the superiors. ,

. That LIII]J"OITLIHSIGI}’ appeliant was implicated in FIR No. 12, Dated:

180412015, Police Station: Alpuri U/S: 9-C. CNSA 1997,

Copy of FIR is attached
herewitl marked qas
annex-4

- That on the day of occurrence appellant informed the department about the

lodging of the said F.I.R as he wag arrested in the case on the spot.
4 : . :

. That the departmenta) proceedings were initiated against the appellant in his

absentia despite the fact that the appellant was in custdy at Distriot Jai
N e “ . . "'“"'_'_"_"""——___"‘--,_.-—-—-‘ . s

Daggar (District Bunir), yet on 03/09/2015 appellant was dismissed from
service on account of absence BUl as Stated earlier the appellant was in
District Jail Daggar and was not willfully or intentionally absent from hig

duty. It is pertinent 1o clarify here that the petitioner during the period of his

- custody has been kept in different jails including Central Jai] Haripur &

6.

district Jail Mardan,

Copy __of order dated:
03/09/2015 is  attached
herewith  marked g
'gfr;re.t—B

That during this period the trial court initiated criminal proceedings against
the appellant in the court of District Judge/Zilla Qazi/Judge Special Court

“Shangla Camp. Court at Swat and after completion of the trial; the appellant

was convicted to “Life Imprisonment” and was also liable to pay a fine of
Rs. 01 Lakh vide order dated: 24/11/2016. BenefiL of Section 382 C1PC was
also extended to the appellap't na-mhereby, that he was behind the bar
since the date of his arrest .i.e. 18/04/20] 5.

L - Copy_of the judement
| - dated:24/11/2015 is
attached herewith

marked as annex-C.

That leeling aggrieved from the Judgment the appeliani filed Criminal

Appeal No. 277-M/2016 against the judgment dated: 247112016 of .the

Special Court Shangla, against conviction which came up for hearing ‘on
03/12/2019. The Honourable Peshawar High Court Mingora Bench {Dar-Ul-

Qaza) was pleased 0. allow the appeal, set-aside {he Inipugred iidgment
dated: 24/11/2016 of the Learned Trial Coust and the appe was acquitted

from the false, fabricated, baseless charges with further direction to release

him from jail -forthwith. It. is pertinent to mention herein ‘that though
petitioner was acquitted of the charges leveled him vide order datad:
241172016 but he was réleased trom jail after completion of due process of
o e - . '

law and formalities which took about 10-]4 days.

e /

e S s e e




30, i

Copy of indement dated:

031272019 is atlached
lerewinl narked g5

That on 08/01/2020 appellant submjtted the departmenta] appeal before
respondents which was rejected on 10/02/2020 by respondent No.2,

Copy o departmental
appeal & iin usned order
are  attached lrerewith

narked as amnex-K & F
——LLay ahnex-IL & F,

Feeling aggrieved from the decigjon of the department, 1je instant appeal
inter-alia on the fo lowing grounds:

GROUNDS:-

- That-from the aforesaid submissions and facfs, it is quite clear that appeilant

was behind the barg since his 18/04/2015 and was not absent from duty. A
Person who is in jail shal be considered as in-service, '

) . - ' /
- That original impugned order Was passed on 03/09/20] 5 but no Copy of the

-

Same was neither endorsed to the ‘appeilant nor served upon him. rathey it
was kept in office,

trial court convicted the ei;i;pella'nt for Life Imprisonn_lent and a fine
of Rs. 01 Lakh but the same was set-aside in j"udgmqent dated: 03/12/2019 of
the Honourable Peshawar high court Peshawar, Mingora Bench (Dar-ul-
Qaza) Swat, meaning 'thereby that the allegations  were unfounded,
labricated, concocted and base-jess.

- That Honourable High Court passed the judgment on 03/12/2019, but the

appellant was released from jail after fulfilling the codal formalities and
legal process which took more than 19 days. On 16/12/2019 application was
submitted for attesied Copy of the aforesajd Judgment which was delivered (o
him on the said date and thereafier on 08/01/2020 appellant submitted
representation/department appeal for his 1'einstatement.l |

*‘."-‘,_ HC) RS i 71
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F. That it would be not out of place to mention that représentation bore date
06/01/2015 which was in fact 06/01/2020, as it was inadve11er?1t/-.:!crical
mistake to write 06/01/2015.

G. That from the afore said dates order of rejection of appeal by respondent
No.2 doesnot become time barred but was well with in time.
H. That as and when appellant got acquitted from the baseless charges, the
respondents were legally bound to reinstate appellant in service with all back
, benefits.

[. That as stated above appellant was not absent from service but was behind
the bars since the date of FIR till the date of release from the Jail. Such
period in jail could not be treated as absentia from duty but it is considered
to be on duty, which is reiterated time and again by of the Appex Courts.

). That the impugned orders are not per the mandate of law, so are itlegal and
ab inito void. '

[t is therefore most humbly prayed that on the acceptance of the
appeal, the impugned order dated: 03/09/2015 or 10/02/2020 of the -
respondents be set aside and appellant be reinstated in service with all
consequential benefits alongwith any as such relief as may be
considered deemed appropriate and just in the, : Ec'mﬁtances of the

, WA IS
\(9‘[ 7;,\l 2620 APPE?%

ANT
MISAL KHAN

Through - %\3‘1%&“‘\0 Mageam-

MOHAMMAD MASOOM SHAH
ADVOCATE.



it At T e—— T - - PR
T J NP G D SO 2 S e i . o \
S '»H-.»—?{ VAT el e & s, o A R A
O D, RN 00 S e MO L | D Sl s

. _,‘ i ) . . L . -

51Pae

BEFORF FHE KH}’BER PAKHTL VI{HWA SERVICE TRIBUNAL

AT PESH4 WAR
SSERY EAPPEAL No
CMISALKHAN . _VERSUS-  SENIOR SUPERINDENT

OF POLICE & OTHER's,

- AFFIDAVIT

[ MISAL KHAN (APPELLANT) s/o Toor Khan /o Village Badraga, Tehsil
Dargaj & District . Malakand, Solemnly aflirm and declare on oath that the

contents of the instant appeal are.true and correct to best of my belief and
knowledge and-nothing has been concealed from thls Honourabie Court.

CNIC: 15401-0691488-3
- CONTACT:  0311-0373891
1-726M
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

AT PESHAWAR.
SERVIC & APPEAL No. ]
“MISAL KHAN -VERSUS- SENIOR SUPERINDENT
OF POLICE & OTHER.
ADDR‘ESSES OF PARTIES

APPELLANT:-

MISAL KHAN s/o TOOR KHAN
EX-DRIVER/CONSTABLE C.T.D PESHAWAR
/o VILLAGE BADRAGA, TEHSIL DARGAI, DISTRICT MALAKAND.

RESPONDENTS:-

1. SENIOR SUPERINDENT OF POLICE,
OPERATION CTD PESHAWAR
At Police Lines, Civil Secretariat,
Peshawar.

2. DEPUTY INSPECTOR GENERAL,
COUNTER TERRORISM DEPARTMENT (CTD).
At Police Lines. Civil Secretariat,

Peshawar.

3. INSPECTOR GENERAL OF POLICE,
KYBERPAKHTUNKHWA PESHAWAR,
At Central Police Office (C.P.Q),

Peshawar,

o Vs

CQUNSEL FOR APPELLANT
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Service Appeal No. 1407/2020" ‘:E\«':,_"“ LT
| N \-_f_“';_, -
BEFORE: MRS. ROZINA REHMAN .. MEMBER(J)
MISS FAREEHA PAUL ’ .. MEMBER(E)

Mssai WKhan $/0 Toor Khan, Ex- Drwer/ConstahIe C.T.D, Peshawar. |

W

W R

(Appeﬂani‘)

Versus

Senior Supérintendent of Police, Hqr; P_esha\n}ar.

- Deputy Inspector General, C.7.D, Peshawar.

Inspector General of Police, C.2.0, Khyber'!‘iakhtunkhwai
Pashawar. '

-.(Respondents) |
Mr. Muhammad Maboom Shah , Lo
Advocate _ ~ Forappellant.
' ' ' !
Mr. Muhammad.Adeel Butt, . ' !
Addi. Advocate General For respondents.
"Date of Institution..................... 10.03.2020
Date-of Hearing.......ccovieins 15.07.2022 ,
Date of DeciSion......c..c... ..19.07.2022 ;
JUDGEMENT |

reprasentation was filed, with the prayer that the orders may be set

FAREEHA PAUL MEMBER (E): The service appeal has bé_en

instituted under Section 4 of the Khyber Pakhtunkhwa Service

Tribunall'Alct, 1974 against the impugned order of respondent No. 1 -

dated 03.09.2015 whereby appellant was dismissed from service and

0.B.NQO. 75/CTD dat_ed 10.02.2020@0f respondent No. 2 whereby his
aside and the appellant may be reinstated in 'service.with all back"

L"

pernefits.” B AT T s y ‘




2. Brief facts, as per memorandum of appeal,- are that the

_appellant was appointed as constable/driver on 01.07.1988 in the

Police Department and was posted in Special -Brach Peshawar. He

" was implicated in FIR No. 112 dated 18.04.2015, Police Station '

. Alpuri, under Section 9-C,CNSA 1997 and was arrested on spot. He

iInformed the department about lodging of said FIR and his arrest. - |

' Départmehtai proceedings were initiated against him in his absence
when_he was in custody of District Jail Daggar (District Buner). Qn

03.09.2015 he was dismissed from service on account pf absence,

During period.of his custody he was kept in different jails including
Centrat Jalil Hari‘pur and District Jail Mardan. During that pei‘Iod the

. Trial Court initiated criminal proceedings against the appellant in the o

court of District Jludge/ZiII'é Qazi/judge Special Court Shangla Camp
Court at Swat and .after co-mpletion' of the' trial appellant was
convicted to-'life imprisonment alongwith fine of Ruﬁees ohe lac vide
order dated 24.11.2016: Benefit of Section 382 CrPC was also
" extended to him meaning thereby that he wasl, behind the bar since
_' thé date of his arrést i.e 18.04.2015. Feéling aggrieved- from
judgment dated 24.11.2018, appellant filed Criminal Ap})eal No. 277-
M/2016, which cam'e., up for hearing on 03.12.2019. Hon'able
Pés;hawar Hijgh Court,' Mingora Bench allbwédl' fhe appeal and sét
aside impugned judgment with further directior; to release him from
: Jail, It took 1G°to 14 days for. com‘plétioh of due process of law and
- formalities a;f'ter w'hich he made arrival to his duty but he was handed

over the i-m'pugned order dated 03.09.2015 of dismissal from service.

: Qn' 08.01.2020 he submitted departmental appeal before resmndenf




| thorouc_jhiy.

No. 2 .which was rejected on 10.02.2020. Feeling aggrieved he

submitted the service appelat.

3. | Respondents were put on notice who submitted written

replies/comments on the appeal. We heard'}the learned. counsel
|

fogr the appellant as well as the Assistant Ac'iivocat'e General and

perused the case file with connected documents minutely and

!

4. :rhelhlearned _counsel for the appellant:-contended that the
appellant was behiﬂd the bar since 18.04. 2015 and he had informed

h|s office. r—ie rurther contendec! that due process was ‘not followed

) before his d:smlssal from service; that neither charge sheet and

N

statement 01' allegations nor any show cause notice was served upon

I

him through the jail administration. He invited the attention to the

impugned order dated.03.09.2015 through which the appellant was

dismissed from service and stal.ed that the same was neither

endorsed fo the appellant nor served upon him, rater it was kept in

office. He further stated that appellant. was acquitted from the

baseless charges le\;ejled again'st him, he should be reinstated in

service.

5. Thé learned Additional Advocate -General on the other hand |

E;dntended_ that the appellant was dismissed from service after
fulfilling all the requirements. A propér der-)artmentai- inquiry was
carried out and all thé charges levelled against him were proved. He
further contended that conwctlon from the trlal court and w1EIfuI
absence from duty was sufficient proof far |n|ttatmg departmenta!

oceedings and awarding major punishment. He drew the attention

.
E

i



to the statement of the appellant in which he himself confessed

about committing the crime.

6. Record presentec before us indicates that departmental

proceedings were initiated against the appellant in his absence. It is

evident from the given record that the Hon’ble Peshawar High Court, :

Mingora Bench was convinced that the conviction and sentence of the
appellant was not sustainable in the circumstances where prosecution
failed to prove the guilt of the appellant/convict and hence acquitted
him of the charges leveled ‘against him. This Tribunal feels that the
major punishment given by the respondents to the appellant based

on FIR lodged against him is not maintainable as he was acquitted of

those charges. The appellant had informed his high ups about his

arrest and a better course of action would have been to put him
under sﬁspension till the final decision of the (.:ourt of law. Now as the
appellant has been acquitted there is no reason to hold the
punishment of dismissal from service. Hence the impugned orders
- dated 33.09.2015 and 10.02.2020 are set aside and the appellant is
rein;tated into service w.e.f the date of dismissal. The period for
which he remained behind the bar shall be treated as under

suspension with full pay and the rest of his absence to be treated as

ieave of the ..nd. Parties arc .eft to bear thiir own costs.

7. Pronounced in open court in Peshawar and given under our
hands and seal of the Tribunal this 19" day of July, 2022.

EEHAPAUL)
Member (E)
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