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BEFORE THE SERVICE TRIBUNAL KHYBFR PAKHTUNKHWA PESHAWAR.

’ CM No. 72023
4'-• \

MISAL KHAN S/O TOOR KHAN, EX DRIVER/CONSTABLE C.T.D, 

PESHAWAR.

DECREE HOLDER/PETITIONER

VERSUS

1. Senior Superintendent of Poiice, C.T.D, Peshawar.

Deputy Inspector Generai, C.T.D, Peshawar.

Inspector General of Poiice, C.P.O, Khyber Pakhtunkhwa Peshawar

2.

3.

4. Accountant General, Khyber Pakhtunkhwa

Respondents/Judgment debtors

PETITION FOR IMPLEMENTATION OF THE ORDFR DATED 19/07/2022

PASSED BY THIS HONOURABLE COURT/TRIBIINAI. IN SERVICE APPEAL

No. "1407/2020" TITLED “MISAL KHAN VERSUS S.SP CTD ^ OTHERS"

PETITION FOR INITIATION OF CONTEMPT OF COIfRT PROCFEDINa^

AGAINST RESPONDENTS NO. l-S/WDGMENT DEBTORS FOR NON­

IMPLEMENTATION OF THE ORDER DA TED 1 9th qf WLY2022 PASSED IN

SERVICE APPEAL NO. 1407/2022 TITLED MISAL EHAN VERSUS SSP CTD

& OTHERS. BYTHISHONOURARLECnURT/TRIRUNAL.

Respectfully Sheweth:

BRIEF FACTS:
1. That appellant was working as a head constable posted in CTD and was implicated 

and arrested in FIR no 112 dated 18/04/2015 u/sec 9c CNSA Lodged at Police 

Station Alpuri District Shangla.



2. That the departmental proceedings were initiated against the appellant in his absence 

and subsequently he was terminated from his services on 03/09/2015, in absencia.

(Copy of termination letter is attached herewith marked as
n

Annex At

3. That the honorable high court acquitted the appellant from the charge and when the 

appellant approached the department to rejoin his services but the appellant’s 

departmental appeal was turned down and the respondents handed him termination 

letter dated 03/09/2015.
(Copy of High Court Order are attached herewith marked as
Annex Bi

4. That on 08/01/2020 the appellant submitted departmental appeal before the 

respondents which was rejected on 10/02/2020.

(Copy Of Order Dated 10/02/2020 Is Attached Herewith Marked
As Annex C)

5. That the appellant then approached the Khyber Pakhtunkhwa Service Tribunal 

Peshawar vide service appeal no 1407/2020 whereby the tribunal accepted the 

aforementioned appeal and set aside the order dated 03/09/2015 and 10/02/2020 and 

also reinstated the appellant into the service.

(Copy Of Order Dated: 19/10/2022 Is Attached Herewith Marked 

As Annex-D)

6. That the petitioner/decree holder submitted an application for implementation of 

order dated: 19/07/2022 to the respondents no 1 to 3but it did not bare any fruit as • 

the respondents are still reluctant to implement the order of the KHYBER 

PUKHTUNKHWA Service Tribunal in true letter and spirit.
(Copy Of Application 16/11/2022 Is Attached Herewith Marked
As Annex-E)

That the petitioner feeling aggrieved from the omission and non-implementation of 

order dated: 19/07/2022 submits this instant petition on following grounds inter- 

alia, amongst others:

7.

GROUNDS:

1. That the omission/non-implementation of order dated; 19/07/2022 amounts to 

contempt of court, as the order is clear, unambiguous and vocal.



2. That order dated: 19/07/2022 has been passed after contested litigation.

3. That till date decree holder/petitioner has not received any notice/summon from the

Honourable Supreme Court, to be acknowledged whether the respondents have
1

preferred an appeal against order of this Honourable court dated: 19/07/2022.

S'

4. That respondents are purposely, knowingly & purposely not implementing order 

dated: 19/07/2022.

5. That the Respondents in their inaction to the this Honourable court’s orders 

liable to be held incontempt of court. ,
are

6. That the inaction of the respondents amounts to the violation of the fundamental 

rights of equal implementation of law the petitioner guaranteed by the Constituion 

ofthe Islamic Republic of Pakistan 1973.

7. That any other grounds will be raised at the time of arguments before this 

Honourable Court.

Prayer

In wake of the grounds mentioned above, the petition as prayed for may kindly be allowed 

in favor ofthe petitioner against the respondents.

Any other relief deemed fit may also be granted in favor ofthe petitioner.

Petitioner/Decree Holder 

Misal Khan
Through

Muhammad Masoom Shah

Muhammad Shoaib Khan

Rizwan Ahmed

Advocates.1

BEFORE THE SERVICE TRIBUNAL KHYRER PAKHTIINKHWA PF.^^HAWAR



C M (irap/c.o.c) No. /2023

{

Misal Khan

Versus
Senior Superintendant of Police, CTD, Peshawar & others

Affidavit

I, Misal Khan(Petitioner/Decree holder) S/o Toor Khan R/o Village 

Badraga, Tehsi! Dargai, District Malakand do hereby solemnly affirm 

oath and declare that all the content of this petition to the best of my 

knowledge and belief and nothing has been concealed from this 

Honorable court.

on

DEPONENT

BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER 
PAKHTUNKHWA PESHAWAR

C A No. /2016

Misal Khan S/O Toor Khan

Versus

Senior Superintendant of Police, CTD, Peshawar & others

ADDRESSES OF PARTIES

Petitioner:

MISAL KHAN S/0 TOOR KHAN, EX DRIVER/CONSTABLE C.T.D, 

PESHAWAR.

Respondents:

1. Senior Superintendant of Police, C.T.D, Peshawar.

2. Deputy Inspector General, C.T.D, Peshawar.

3. Inspector General of Police, C.P.O, Khyber Pakhtunkhwa Peshawar

4. Accountant General, Khyber Pakhtunkhwa

Counsel



Hotice
\

'! 1. Senior Superintendant of Police, C.T.D, Peshawar. 

2. Deputy Inspector General, C.T.D, Peshawar.

3. Inspector General of Police, C.P.O, Khyber Pakhtunkhwa Peshawar

4. Accountant General Khyber Pakhtunkhwa, Fort Road Peshawar.

lam filing implementation/contempt of court petition, on behalf of Misal 

Khan S/0 Too'r khan against you in Khyber Pakhtunkhwa service tribunal 

Peshawar for not implementing the order of the Honourable 

Court/Tribunal dated 19/07/2022 in the service appeal no 1407/2020.

Petitioner/Decree holder

Misal Khan
Through

Muhammad Shoaib Khan 

Advocate

19-A, Nasir Mansion, railway 

Road Peshawar.
CELL 0345 917794S
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gram of "Hashish" from his poTsoMionld a°D ' """ 11-388

-eainst Mm and sent f^illdTd^n^p 

Being involved in cHminal

depa'renrf
epartmental enquiry was initiated against him 

Of allegatfon vide this office No.
Jan khan;

against :•
4. ■

H
1S7 of this unit absent

i*

(

registered H
the dafauiter Driver'Constabie Misssi Khan 

- 41S6-91/EC/CTD dated 22-04-2015 ^

4337-39/HC/Opss/CTD summarywas nominated as inquiry officer prie ^ '
officer forwarded his findings of the-ennuirv, f ! ^ the ,

■ for major punLme^ ^ g^i'ty of the charges

j!case
was 

and proper
i

enquiry
■ and

?
L

submit repiy within stipulated period. The undersold f' 12-08-20:5 but he did not '
the enquiry officer. ® "8''"®''"ith the recomrne.idation of

iim

PESHAWAR, the°,wwe?vX'w ^me ^^d ^“'’^'’''^TENDENT OF POLICE,
OPERATION CTD, 

amendment 2i;';i4 have no

0/3. {/a S.33 

DalW ^3 h^/ALy
-7/

Senior Su jg^endent of Police 
Operat on CTD Peshawar.

'’Jo. .5^3^74^-'^^HC/Opss/CTD dated Peshawar.
t', ::015.««>•

Copy.of above is forwarded to
all concerned for information a,idaction please. necessary
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Misal Khan s/o Toor Khan r/o Badraga, Telisli Oargai, 
Ir/alakand.

'•
(t t

(Appellant)
Versus t

\.s

The Stale. (Respondent)

Present:
Farhana Mam-a:. Ailvocaiefor appellan: Zahtr 
Shah.

M/S Adll Khan Khalil and M. Masoom itnih, Adxocalu 
for appellant MIsal Khan.

Mr. Haq Nawau /l«/j/an//l.(7./or^tfltA

\

Date of hearing: 03.12.2019

.WDGMENT

cvFn ARKHAD .ALL J.- Our this judgment is
'VESTEDAt :

i •' limed to dispose of and decide the instant Cr.A 

No. 355-M/2016 filed by appellant/corvict 5:ahir 

Shah as well as the coiinected Cr.A No.^277-M/2Ul6 

prefeiVed by appellant/convict Misal IChan, as

t-.'^ryncr
Cttur* Bench

l.w.jl.Qsta.Hingo'u '

these appeals are emanating from, one and the >a.me

learned Sessions Judge/Jv-dgejudgment of the 

Special Court Shar.gla, Camp Court Swat, in case

S.04.20i5 registered at P-^iceP.l.R No. 112 dated 1
r

L-
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■ Station Alpiirai, District ;Shan^a, whereby': bo^th: the ■ 

appeil^ts were.convicted u/s 9 (c) of the Cpntrql of 

Narcotic; Substances Act,'.l?97 arid sentenced to'life 

iiriprisonrhent with fine bf Rs.iOO.OOO/- each or to 

undergo furthe'f- pne year S.I 'in case of non-payment 

of fine."'
' i' >■ .

2; The police of District ^Shangla had

'received information that huge quantity of narcotics

will be smuggled through a Carry Van to District
1' ' * ' **.

Sharigla, therefore, Habib Said Khan, S.H.O of P.S 

Alpurai.(PW-4) in the company of Sher Midiammad 

Kh^ ASI (PW-5) and constables Amir Hussain, 

Tav.sif Ali and Saif Ullah (not produced) leaded by 

DSP Circle made a barricade at Shangla Top check 

post on I8.04.26i5. At 13:00 hours, a Carry Van 

bearing Registration No. 9653/LRK, being driven by 

appellant/Convict Zahir Shah, was stopped by 

. constable Saifullah. The person occupying the front

/

• /■. 
■’b/

)/( :

V
•A V.

I

Ib'.r vU;i;jr
.-*1 r.h.'wz; •••i CrHirl Bench 
■M ny ira ua- 'i-Oaza, Swat.

seal of the said vehicle disclosed his name Misal 

Khan (appellant/convict in the connected appeal). 

The vehicle v/as thoroughly searched during which 

nine packets of chars, covered in yellow plastic 

bags, were recovered from secret cavities of the 

doors of the vehicle. On weighing the chan'through

found to be of 11388digital scale, the stene were

Mt. im.*f.va4«ABrrrf
f&J Ks. JIHZ CP/»1« &*»»»«* Vi BN JWl)

TjJiiwVH‘1

< t



• 3.

grams. 10 grams from each packet were scpaiatcd

for analysis through the Fci^nsic Lab and lualed in
I

/ separate parcels whereas the remaining bulk of 

11298 grams were also sealed in separate parcels. In

this regard recovery memo Ex.PC was'prepared and
. ,|li

both the appellants were arrested on the spot.
I' I:ii

The matter was reported throughh
Murasila (Ex.PA/1) on the basis whereof formal 

F.I.R (Ex.PA) was registered initially against me 

present appellants/convicls.-During investigation, 

appellant/convict Misal Khan recorded hiS 

confessional statement (Ex.PW'6/2) on 21.04.2015 

before* the Judicial Magistrate (PW-6) in light 

whereof the acquitted co-accused Ali- Shah and 

Aziz-ur-Rehman were alsc arrayed as accujcd in the

case.
ArfE'STCD After completion of investigation, 

challan was put in Court for trial of the accused. 

Upon commencement of trial against them, t-.e 

prosecution produced seven witnesses in support of 

its case whereafter they were examined ,u/s ,342.

4.r'ulwifTSiTCf
'ourt Dencn 

Min-jor.-i .'ar-ul C(azo. Sw.it.

Cr.P.C wherein they professed innocence, however,

statements, on oaththey neither recorded their 

nor opted to examine any witness in their defence.

own

Oh conclusion- of trial, the present appellants.

all
. •* S tltf

• \
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convicts ..namely :2ahir Shah and Misai Khan were 

convicted arid:', sentenced throu^ the; impugned 

judgment^ whereas'; their two co-acciised were 

acquitted of the charge. Herice, these appeals.; ,
'■ • k •! • • 'OiV .. ..

• We have ; heard the arguments of 

ieainedv counsels appearing' onvbehalf of; the 

appellants/convicts and the learned Assistant A.G. 

on behalf of State and perused the record with their

I

./■
/

i;
'G/.;

CVO
■c-

:(

i. / t.

VO'C..,'

-■X
•*.

• -J'

able'assistance.

The prosecution version is that the 

recovery of chars from the secret cavities of tlie 

Carry Van No. LRK/9653 was effected by, Habib 

Said S.H.O (PW-4). According to this witness, when 

the vehicle was stopped by constable Saifullah at the 

check-post, on cursory search thereof he had noticed 

yellow packets in the vehicle and thereafrer the 

vehicle was moved to the nearby helipad for. the 

purpose of thorough search.where the chars were 

recovered from the said vehicle. PW-4 during cross-

6.

/~

ErJiir/{ncf
Pcsl' i!i5h ..lernh
Mir;;cr.j Cai-ut-C,-..ta, Swa«.

examination stated that:
j

^ jjj i/ --------------

.L'L

T>kniuV*>*| 0>: HortUMi.h«tic*llrt*n'«<U
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Close perusal of the F.I.R and statement 

of the recovery ofllcer (PW-4) would reveal that 

prosecution has adopted t:.\: different ver.ions 

regarding the recovery of contraband from the 

vehicle. According to the first version mentioned in 

. the F.I.R and examination-in*chief of PW-4, the 

chars were recovered from secret cavities of the 

vehicle but according to the second 

emerging from cross-examination of PW-4, he had 

noticed yellow packets on cursory checking of the 

vehicle at the check post and recovered the narcotics 

by takhi;;; the vehicle helipad at a f.^tance of 

40/50 feet according to the slatcmcrit of I.O (FW-7). 

In such situation, we cannot determine that which of 

the two versions is true. If statement of the recovery 

officer is a: pted as true t’. it would dsf ^ly 

nullify the other version of prosecution in ihe F.I.R 

that the narcotics were recovered from secret

version

rts'f^T^iD
, f

Pwl aw;./ Bench
Hlfii'Or* D.->r-ul-Q. •#. SwAt.

cavities of the vehicle. Thus, the mode and manner

of the recovery has not remained thu same as set

forth by prosecution in MurasilafP.iiR..
It is evident feom the record that the

7.

appellants were at some distance from the vehicle at 

the ‘me of its search by S.H.O. Although the
O

recove.-y officer (PW-4' i.-s stated that:

H Ht,

Mk KM If Ml IM* n. Fta )*• tf
' b:. . ■ :

i .
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' "However, Sher Muhammad'Khan ASI •

(PW-5), marginal witness of recovery memo Ex.PC, 

)“ has admitted in his cross-examination that:

iJ.in( s.

' V- 5-c:A •,■ i'.J
-V/J

The above admissions of PW-S make it

. abundantly clear that he was not an- eye witness of 

recovery of chars because he was standing alongwith 

. the'accused at a sufficient distance from the vehicle

when it was searched by PW-4. It is pertinent to note 

here that prosecution has examined only the said 

Sher Muhammad Khan ASI (PW-4) as attesting

tmd the other

A^r^TED
L.,'.archer 

Peshawar Court Bench 
Minyora I'.-f-ul-Qaia, Swat. witness of the recovery memo 

marginal wimess constable Amir Hussain was 

abandoned. Thus, in view of the above slated 

position, the statement of PW-4 cannot be relied 

for maintaining conviction of the present rUpon
V

• • appellants.

in theAnother glaring inconsistency 

prosecution case which we have got notice of is the

Hgn'bk Ml. JirtUM »T«< Aniud «I

Tfc, Jrm/ •

BO:

N. .
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'^'il J f'f number of persons seatedin the vehicle when it was
" ^ ^ •

**/’ stoDDed by police'at the check post. The recovery •

' ••■5 officer (PW-4),though has: stated .that,only'the .

^ he stated Ihkt: ■•••'■r^V: ,. ,■
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Against the above assertion of PW-4, 

wiuiess PW-5 has'categorically admitted inthe eye 

his cross-examination that:

X

The above-mentioned situation has
✓

created a serious dent in the prosecution case ana it 

appears that the police had specifically chosen 

out "of four persons i.e the present appellants:

the vehicle for their nomination

two

asboarded in

accused in the present case. The mentioned factor 

has further rendered the prosecution

aitested
ecAmipcr

f'osi'awaf nif^KCourt Oenth 
Minyor2 Dof-jl-Qo^a. Swat. \

doubtful,case•%

of the appellants in theas such, conviction 

circumstances was not safe.
.’•J-

in theHowever, the fatal discrepancy
. . . .r J. <■

9.
establish safeprosecution case is its failure to 

custody/transmission of the contraband and samples

^ •

1.

1'- •
.5.r' the P.S, to whom the case 

not produced

■ to Lab. Muharrir of
I

allegedly entrtisted wasproperty was

fCj,«

a^rtf

I
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not been established by prosecution.

» k<.4; •» of theRegarding the transmissionlA
i\

Forensic Lab, according to application/samples to
i *.

transit receipt Ex.PW-7/13, the samples were handed
. •,' •«. ,* k'

constable Zia-ur-Rchman No. 927 onover to
t

20.04.2015 for its onw^d transmission lo die f-.S.L

delivered on the next day i.e 

21.04.2015. The prosecution has not bothered to
•. ^ T •. • • *

examine the said person to have explained that for 

he had retained the samples with him

..' • ••
where the same were

«

'.TINTED
:”xLmif\cr 

0.*>r^«C

what purpose

night falling’between 20^^ and 21-' ofduring the

April. 2015. Thus, it can safely be, concliMed iha 

chain of custody of the contraband since the time of

'-'c5h;>'.' ovfX Bench 
QAza, S«vAi.Miiig , T . t the

the lab has not remainedtill delivery torecovery
intact, hence, the,F..S.L,repcrt>hAe-present ease

cannot be considered as authentic docur.ient against

of the mentioned- in view

. vnsdom in this regffd is:drawn from

the appellants/convicts irn
circumstances

t

rihT**
"T* "" '■(tijtn 11..•
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the. judgment •.o.f^;tlie.;augu^;;;.Supreme/'.Cburt of.4'^.
f--¥

t ■.

c I;
i:

r V Pp.^innhr .Dirpntnr "ANF' T/^:"Im'arii 'Bakhsh'-and 

others" 2018 SCMR 2039 wherein:it :was held that;
; .

“The chain of custody begins Vwith ; the 

recovery.A-r
c of the seized drug by the Police, 

and includes^ the separation of the 
representative samplc(s) of ihe.^scizcd drug 
and their dispatch to the Narcotics Testing 
Laboratory. This chain of ;custody, is 

the entire construct of the Act

o

y ) i-

. - -O',
pivotal, as
and the Rules rests on the Report of the 
Government Analyst, which in turn rests 

..the process of sampling and Its .safe and
to the

on

custody and transmissionsecure
laboratory. The prosecution must^ establish 

that the chain of custody was unbroken
■ unsuspicious, indubitable, safe: and secure, 
Any break in the chain of custody or lapse 

in the control of possession of the sample, 
will cast doubts on the safe custody and safe 
transmission of the sample(sj and will 
impair and vitiate the conclusiveness and 

reliability of the Report of the Government 
Analyst, thus, rendering it incapable of
sustaining conviction”.

J

A'TESTED 
, u/•• >iiuniner 

PC'.liawnr Court 
Mingora ^ ar-ul-ijnja, Swat,

Bench
This view was followed by the auguji

Court in another judgment handed down in 

Sultana V/s. Tho- State- and

Supreme

the case of "^st. Razia.

another" 2019 SCMR 1300.

the^ :-,confessionalMoving ■ on- ' to' 

statement of the appellant/convict Misal Kha,i. when 

’.'case is..replete with, contradictions

n.

r\ the prosecution

and inoonsistencies of blatant nature, his conviction

t.)ir7wVPrl
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on the sole basis of his confession cannot be
■"v'k

maintained which was not only recorded ailer three 

:! days of police custody but the same was retracted by

% I»
■y.'‘ ■

• i:y • ’ •
it.i i

« * V, I
■ «

i >

/

him during his examination u/s 342, Cr.P.C. We
(

• ' - f«ithat an abused, can be convicted; even, on the basis

I I
I •

I

I‘5-7 ; )'i II u \ ^, • • O ‘

of his retracted confession but the condition laid

down by superior Courts in this regard is that it must 

be corroborated by the prosecution evidence which

factor is missing in the present case. It is also a trite

law that prosecution .must prove its case against an

accused beyond reasonable doubt wd his conviction 

cannot be based on his sole confession. As discussed

above, the prosecution case is suffering from various 

discrepancies and inconsistencies giving rise to 

many reasonable doubts in prudent mind qua ihc 

guilt of the appellants/convicts and the prosecution 

has badly failed to establish its case against them 

beyond shadow of doubt, therefore, their conviction 

cannot be maintained on the basis of sole confession 

recorded by appellant Misal Khan which neither

AH-^ED
Gv.‘'iinftr

•V;h»»w^» >'.i Bench
KJ.igof.i Da> SwaL

appears to be voluntary nor true. Guidance is sought

tilled "Dadullah andfrom the judgment in the 

n,.nth.P.r y/s. The Stete" (2015 SCMR 856) wherein

case

n
though the confession of accused was relied upon

KwV. h •< «

fti.o lo.

6ii .
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but; it'Was Considered-; jn combination with mother

, ■ cqdvincinCandtrustwoHiiy'evidei^e.ofprosecution.

and it was laid down that
‘‘Thisiis settled law'that conviction could not /
be recorded on the sole basis of confessional;

. ' statement and the, prosccutlbn has to prove
Its case beyond any shadow of doubt".

light of the above discussion, the 

has failed to prove' the guilt of

f

r.

\

V.1i In1 11.
I

prosecution

appellanK/oonviots beyond shadow of doubt,
.0'^H i

therefore, their conviction and sentence are not

. Resultantly, thesesustainable in the circumstances

flowed, the impugned judgment 

and the appeilants/convicts namely Zahir Shah

Sd:Misal;khan:are"acquitted..of tlfe charge m the

is set
appeals are

r

aside

. ,j,re,entoase.®ey:ba;sct at liberty forthwith if noti
J
1

required in any other case.
IE

of r/ur iiiortAbove are the -reasons
K

orders oflhe even date.3
'

Announced
'•i nt-03.]2.2019i
.1
i
t,

4 ^ : 
,7.1
A

t

------- .y- ^ aW
Name of Apijlicant--^^"'*"
Dale of Presentation of Applicant^
Date of Completion .of Copies--,-^

No of Copies—T~
Urgent Fee-—:—;
Fee Charged.......  r .
Date of Delivery of Copies--^-^-

^K)GE
;,

^ Cfiiitifjed tQd5^true ce1 -1/

-jajJL
^^XAM'iNHR 

Pf.iia»rof tfMfi Court Mifrioni/D^r-gl (tea 
— ----iSiUcftw) Ueds Artdc */ o) 0,

Bt M., Mt>« 5rt< u5
T

if

'1-

I .fpf'-r'vitw.'A',v-rr-;■'S'A i: til?* ( ,
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OFFICE OF THE,
DEPUTY INSPECTOR GENERAL OF POLICE, 

. gOlWTER TERRORISM DEPARTMENT, 
KHYBER PAKHTUNKHWA, PESHAWAR.'

ORDER

As approve^ by the wmpetent authority, the appeai of Ex-Driver 
Constable Misal_^M No. 157 requesting therein for his re-instatement in ser\'ices is hereby I 
filed due to badly time barred. J '

OB No. “75’ CTD 
Dated:/C) &i|2026

For Deputy Inspector General of Police. 
CTD, Khyber PalUitunkhwa, 

Peshawar.

No 80^^4ec/ctd Dated Peshawar the /Ci. /02/2020

Copy of above is forwarded for information and necessarj- action to ihe:-
i

Ex-Driver Constable Misal Khan No. 157 
Accountant, OASI/SRC CTD HQrs: Peshawar.11.

■t«

4 '
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fruvRFR paKHTUNKHWA SERVICE TRIBU^J^
BEFOREJM

AT PESHAWAR.

SHRVICliAl'I’EALNo, , I

F C tL PESHAWAR
' “ ^HSIL DARGAl, DISTRICT MALARAND. ’

....appellant.
EX-DRIV 
r/o V1LLAGI-: BADRy\GA, 1 b

-VERSUS-

!
SENIOR SUPERiNDENT OF POLICE,

' OPERATION CT.D PESHAWAR,
' POLICE LINES. CIVIL SECRETARIAT 

PESHAWAR.

I1

AT

f? orpUTY INSPECTOR general,
C O^IN I GR TERRORISM DEPARTMENT (CTO) 

I’OLICE LINES. CIVIL SECRETARIAT, 

PESHAWAR.

, PESHAWAR

.AT

3 inspector GENEITAL OF POLICE, 
RYBFILPAICHTUNKHWA PESHAWAR
at centtcal police office (C.p.o),
I>ESHAWAR. respondents.

NO. DATED- 0V09/20I5 0—crni/irF OR O.B_!^

/ Respecied Sir.
Appellant humbly submits as under-s

)■

;)a r.-icrs.- narralcd below:-ai. Brief fiieis of ihe ease as
or, 01/07/1988 in theon
HI

(iti
Tl

ar.
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2: Thai appellantentire ra.i.fa«:::n;™^;e™r"”“‘ "
/

r !'ia(. LinJominateiy appellant was implicated in FIR No iS7 t 

Police Station: AM^

r

0)PV of FIR is attacliPfl 
herewiih

the day of occurrence appellant informed the'^l^nrent about the 

cgmg pthe said F.LR as he was arrested in the case on the spot.

initiated against the appellant in his 

appeUant wasjn custdy at Distn^Jail
03/09/2015 appeilant'vvas dismissed from 

.ervace on account of absence b^^ated earher the appellant
District .la,I Daggar and was not willfully or intentionally absent from his 

duty. It ,s pertinent to clarify here that the petitioner during the period of his 

custody has been kept in different jails including Central Jail 
district Jail Mard

marked ns
4. That on

5. That the departmental proceeding 

absentia despite the fact ^at the 

Daggar {District Btinir), yet

s were

on

was in

blaripur &an.

C<7^V of order daieH-
03/09/2015 is attnrhpd 
herewith marked as
annex-B

6. Thai during this period the trial 
the appellant, in the court

initiated criminal proceedings against 
District Judge/Zilla Qazr'Jndge Special fourt 

Ja Camp Court at Swat and after completion of the trial; the appellant 
was convicted to "Life Imprisonment” and was also liable to pav a fine of 
Rs. OM.ald, vide order dated: 34/11/2016. Benefit of Section 382'crPC was 

also emended to the appellant meaning thereby, that he was behind the bar 

Since the date ot his arrest ,i.e. 18/04/2015.

court

Copy of (he indpmpnt 
doted:24/ll/20n IS
attached herewith
marked tij- anner-r

7. That feeling aggrieved from the judgment the . 
Appeal No. 277-M/2016 against the Judgment dated 
Special Court Shangl

appellant filed Criminal
: 24/.U2204.6 of .the

daled: 24/11/2016 ol the Learned acqmttFd
from the false, fabricated, baseless charges with fuitlrer, direction 
him from Jail forthwith. Et. is pertinent to mention herein that though 

petitioner was acquitted of the charges leveled him 
24, ] 1/2016 but he was

to release

vide order dated:
____ releaised Irom Jail after completion of due process of

law and formalities which took about 10-14 days.
/
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Qiu^fjiidj^ 
03/12/20 It is
herewith 
annex-D

7- Uent elated- 
■__ attncherl 

imrked as

’ 'Dial aft er the release of the 
■, ■ lor duty to the r^pondents buuhereheraVha’ '■'=Port

03/09/2015of dia,™ssa, from se"™ °'*r

appellant submitted the 

was rejected on 10/02/2020 b

dated:

That on 08/01/2020 

'■espondents which departmental appeal before3 yi'espondent No.2.
of depanmenM 

m>eal& iiniwtined 
are

itm-
attached

tnarked as annex-r X r
F<=eling aggrieved from the decision 

'nter-aha on the following grounds:

GROVNm-.

b't
of the department, the i

instant appealm
ti
»■!

A. That from 

was
the aforesaid submissi 

behind the bai -dfacts.it is qtnte clear that appellant

absent from duty. A
■s Since'his I8/04/90I5

person who ,s in jail shall be considered and was not
as in-sendce.

fbal the respondents 
the bars but neither 

allegaiion(s) 

moi-e-so. no
=r::-rtcr”‘'

impugned order(s) are illegal and

"'Vas behind 
Of statement of 

- District Jail, 
as per the mandate of law, thus the

incorrect.

C. That original impugned order 

same was neither endorsed 
was kept in office,

was passed on 03/09/2015 but

nor served upon him. rather it
no copy of theto the appellant

D. That the trial coon conweted the appellant for frifr jmptisomnent and

was set-aside in judgment dated ' 
Pwthawar high court Peshawar 

meaning thereby that the 
concocted and base-1

cf Rs. 01 Lakh but the 

die J'ionoLirable
a fine

■ 03/12/2019 of 
Mingora Bench (Dar-ui-Qaza) Swat. 

Ihbricaied, allegations were unfounded,ess.

E- fhat Honourable 

appellaitt
Digh Court passed the judgment 

vvas released from jail after 
legal process which took 
submitted for

on 03/12/2019, but the 
fulfrihng the codal formalities

--deop,ofthelesa:^;“-«-«^

on 08/01/2020

andmore

him on the said date and thereafter 
i-epresentation/department appeal for his appellant submitted

I'emstatement.



J

I. .4 1 H i3 I

1'. Ihai II would be not out of place to mention that representation bore date
_ 06/01/2015 which was in fact 06/01/2020, as it was inadveileht/clerical

mistake to write 06/01/2015.

C. Thai froni the afore said dates order of rejection of ap_peai by respondent 
No.2 doesnot become time baned but was well with in time.

H. That as and when appellant got acquitted from the baseless charges, the
respondents were legally bound to reinstate appellant in service with all back 
benefits.

1. That as Slated above appellant was not absent from sendee but was behind 

the bars since the date of FIR till the date of release from the 

period in jail could not be treated as absentia from duty but it is considered 

to be on duty, which is reiterated time and again by of the Appex Couiis.

.). I hat the impugned orders are not per the mandate of law. 
ah inito void.

'^•1
.;1-

Jail. Such

so are illegal and

It is therefore most humbly prayed that on the acceptance of the 

appeal, the impugned order dated; 03/09/2015 or 10/02/2020 of the • 
respondents^be set aside and appellant be reinstated in service with all 
consequential benefits alongwith any as such relief as 
considered deemed appropriate and just in 
case.

may be 
^TljS^stances of the

lit?

APPELLANT 
M/S/4L KHAN

]&l g 2-0

\'Aci^c<riV,Through

MOHAMMAD MASOOM SHAH 
ADVOCATE.

/
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MfMKTHE KBYBER PAKrJTTlMicirify4 SEjRVICF: Tmmm:

at PESHAWAR

i

'AL

.: *
/SERVi(jf:-APPEALNo

. /MISAL KHAN ■ -VERSUS- SENIOR SUPERJNDENT 

OF POLICE & OTHER’S.
/

f
r

•y affidavit

i ^ mSAUAMAN (APPELLANT) s/o Toor Khan r/o Village Badraga, Tehsii 
Dai-gai & District .Malakand, solemnly affirm and declare on oath that liie 

contents of the -instant appeal are,true and correct to best of my belief and 
knowledge and-nothing has been concealed from this Honourable Court

h

r

N
C.N.LC:

CONTACT:
15401-069148^-'^
0311-0378891,.r-

!-§l
! .2 ( oat' '

;

l) \ ( h y /

ontf / 3 ■■A7.?
V *
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BEFORE THEKHYBER PAKHTUNKHWA SERVICE TRlBUNAf..
AT PESHAWAR.

\/Si-RVK L'-M^PEALNo. I

MIS.AL KHAN -VERSVS- ISENIOR SVPEIUNDENT 

OF POLICE & OTHERSs.

ADDRESSES OF PARTIES

APPELLANT:-

MISAL KHAN s/o TOOR KHAN
EX-DRIVER/CONSTABLE C.T.D PESHAWAR
r/o VILLAGE BADRAGA, TEHSIL DARGAI, DISTRICT MALAKAND.

t

>
I .

I
RESPONDENTS-.- \

>1 4

1. SENIOR SUPERINDENT OF POLICE,
OPERATION CTD PESHAWAR 

At Police Lines, Civil Secretarial, 
Peshawar.

I

«.

2. DEPUTY INSPECTOR GENERAL,
COUNTER TERRORISM DEPARTMENT (CTD). 
At Police Lines. Civil Secretarial,
Peshawar.

I

3. INSPECTOR general OF POLICE
KYBliRPAKI-n-UNKHWA PESHAWAR, 
At Central Police Office (C.P.O),
Peshawar.

1

COUNSEL FOR APPRIJ.ANT

/



KHYn.::R P&KHTUM :HWA SERVICE TRIBUNAL. KP^^ '. '
figSHAWAR .

'■Ui ?
i- \

Service Appeal No. 1407/2020
‘v'V'

.*k <-'• •'

... MEMBER (J) 

... MEMBER(E)
MRS. R02INA REHMAN 
MISS FAREEHA PAUL

BEFORE;

Misal Khan S/0 Toor Khan, Ex- Driver/ConstabSe C.T.D, Peshawar. ,
....{Appellant) \

Versus

r. Senior Superintendent of Police, Hqr; Peshawar.
2: Deputy Inspector General, C.T.D, Peshavi;ar.
3. Inspector General of Police, C.P.O, Khyber Pakhtunkhwa 

Peshawar.
.... {Respondents)

Mr. Muhammad Masoom Shah , 
Advocate For appellant.

I

Mr. Muhammad Adeel Butt, 
Addi. .Advocate General For respondents.

' Date of Institution 
Date of Hearing.,., 
Date of Decision...

.10.03.2020
19.07.2022
19.07.2022

JUDGEMEi^T

FAREEHA PAUL MEMBER fEl; The service appeal has been

instituted under Section 4 of the Khyber Pakhtunkhwa Service

Thburiai'Act, 1974 against the impugned order of respondent No. 1

dated 03.09.2015 whereby appellant was dismissed from service and ;

O.B. NO. 75/CTD dated 10.02.2020 of respondent No. 2 whereby his^ .

representation was filed, with the prayer that the orders may be set

aside and the appellant may be reinstated in service.with all back'

benefits. ‘ .4';-, .TT'le;, ■
/

Irrir:-
i l il.ji!. '''

...



2. Brief facts, as per memorandum of appeal, are that the 

appellant was appointed as constable/driver on 01.07.1988 in the 

Police Department and was posted in Special Brach Peshawar. He

. was implicated in FIR No. 112 dated 18.04.2015, Police Station

. Alpuri, under Section 9'C,CNSA 1997 and was arrested on spot. He

informed the department about lodging of said FIR and his arrest.'

Departmental proceedings were initiated against him in his absence

: when he was in custody of District Jail Dagger (District Buner). On

03.09.20.15 he was dismissed from service on account of absence.

During period .of.his custody he was kept in different jails including ; 

Central Jail Haripur and District Jail Mardan. During that period the ‘
I

. Trial Court initiated criminal proceedings against the appellant in the 

court of District Judge/Zilla Qazi/Judge Special Court Shangla Camp 

Court at Swat and .after completion of the trial appellant 

convicted to life imprisonment alongwith fine of Rupees one lac vide 

order dated 24.11.2016.- .Benefit of Section 382 CrPC was also 

extended to him meaning thereby that he was, behind the bar since 

the date of his arrest i.e 18.04.2015. Feeling aggrieved from 

judgment dated 24.11,2016, appellant filed Criminal Appeal No. 277- 

M/2016, which came, up for hearing on 03.12.2019.

Peshawar High Court/Mingora Bench allowed'the appeal and set 

aside im.pugned judgment with further direction to release him from 

; Jail, It took 10 to 14 da.ys for com'pletioh of due process of law and 

■ formalities after which he made arrival to his duty but he was handed 

over the impugned order dated 03.09.2015 of dismissal from service.

. On 08.Oi.2020 he submitted departmental appeal before respondent

was

Hon'abie

'
• I'. 1% V- -S.'h'!.' 

, ii,\ Si,/- I’:, y/i
i> < if



No. 2 which was rejected on 10,02.2020. Feeling aggrieved he 

■ subrnitted'the service appeal.

Respondents were put on notice who submitted written

replies/comments on the appeal. We heardjthe learned.counsel 

fo^r the appellant as well' as the Assistant Advocate General and 

perused the case file with connected documents minutely and

thoroughly.

The learned counsel for the appellant- contended that the4.:

appellant was behind the bar since 18,04.2015 -and he had informed

his office. He further co.ntended'that due process was'not followed

before his dismissal, from service;- that neither charge sheet and

statement of allegations nor any show cause notice was served upon 

, hirn through the jail administration.. He invited the attention to the 

' impugned order dated. 03.09.2015 through which the appellant was 

• dismissed from service and stated that the same' was neither

endorsed to the appellant nor served upon him, rater it was kept in ^ 

. office. He further stated that appellant, was acquitted- from the i 

baseless charges levelled against him, he should, be reinstated in ' '

service.

5. The learned Additional Advocate -Genera) on the other hand

contended that the appellant was dismissed from service after

fulfilling ail the requirements. A proper departmental inquiry was

carried out and all the charges levelled against him were proved. He

further contended that conviction from the trial court and willful

absence from duty was sufficient proof for initiating departmental 

proceedings and awarding major punishment. He drew the attention
V



o
to the statement of the appellant in which he himself confessed

about committing the crime.

Record presentee! before us indicates that departmental 

proceedings were initiated against the appellant in his absence. It is 

evident from the given record that the Hon'ble Peshawar High Court, : 

Mingora Bench was convinced that the conviction and sentence of the 

appellant was not sustainable in the circumstances where prosecution 

failed to prove the guilt of the'appetlant/convict and hence acquitted 

him of the charges leveled against him. This Tribunal feels that the 

major punishment given by the respondents to the appellant based 

on FIR lodged against him is not maintainable as he was acquitted of 

those charges. The appellant had informed his high ups about his 

arrest and a better course of action would have been to put him 

under suspension till the final decision of the court of law. Now as the

6.

appellant has been acquitted there is no reason to hold the

punishment of dismissal from service. Hence the impugned orders 

• dated 03.09.2015 and 10.02.2020 are set aside and the appellant is

reinstated into service w.e.f the date of dismissal. The period for

which he remained behind the bar shall be treated as under

suspension with full pay and the rest of his absence to be treated as

leave of the .cind. Parties ar_ ,eft to bear thiir own costs.

Pronounced in open court in Peshawar and given under our 
hands and seal of the Tribunal this 19^ day of July, 2022.
7.

C
i(ROZI^ REHMAN) (RffflEEHA PAUL) 
Member (E)
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