Junior of learned counsel for-the appellant present. Mr

09.01.2023 ,
Muhammad Jan, District Attorney for the respondents present

3’
& ‘[_9 &9/ adjournment on the ground that learned counsel for the appeilant is
busy in the august Peshawar High Court, Peshawar. Adjourned._To

ents on 18.04.2023 before the D.B. o :

(Salah-ud-Din)
- Member (J)

Junior of learned counsel for the appellant requested for

e@

come up for arg

(Mian Muhammad)
Member (E)

18" April, 2023 1 Appellant in person present. Mr. Muhammad Jan

District Attorney for the respondents present; _

2. Appellant seeks adjournment on the ground that his

2 s '-
§ (';; g ’ counsel is not available today._Adjourned. To come up on
q% ’g 21.06.2023 before D.B. P.P given to the parties. ‘
O w \ . '
w &l . kﬂ ) (LI
' : B . - (Fareeha Paul).) (Kalim Arshad Khan)

~ Chairman

"~ Member (E)

*A r/ncm S/mh; PA*

.
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Service Appeal No. 1023/2019. - ‘
. -

29.08.2022 Clerk of learned counsel for the appellant present. Mr.
Naseer-ud-Din Shah, Assistant Advocate General fo‘r the
respondents present. ‘

~ The Lawyers are on strike and Learned Member (Judicial)
Ms. Rozina Rehman is also on leave, therefore, arguments could

not be heard. Adjourned. To come up arguments on” 22 11 2022
before the D.B. '

(Salah-Ud-Din)
Member (Judi.cial)

22.11.2022 Appellant in person :'preéent. Mr. Muhammad Riaz Khan
Paindakhel, Assistapt Advocate General for official respondents
present. |

Appellant requested for adjournment on the ground that his

counsel is busy in the august Peshawar High Court, Peshawar.

me up for arguments on 09.01.2023 before the D.B.

.'___—_.-——‘
(Mian Muhamniad) (Salah-Ud-Din)
Member (E) Member (J)

......




28.01.2022

-~

3

-
27.04.2022

9°é'?~‘»’

Junior to counsel for the appellant present. Mr.
Muhammad Adeel Butt, Addli. AG for the respondents

' present.

Former made a request for adjournment on the
ground that senior counsel for the appellant is not
available today. Adjourned. To come up for arguments on
27.04.2022 before the D.B.

Nty -

(Atig-Ur-Rehman. Wazir)
Member (E)

Appellant in person present. Mr. Kabirullah Khattak,
Additional Advocate General for official respondents No. 1 to 3
and clerk of private respondents No. 6 present.

| Appellant requested for adjournment on the ground that his
learned counsel is indispose_f{,todg, Adjourned. To come up for

arguments before the D.B on 09.06.2022.
2 ~ /.

(Mian Muhammad) (Salah.Ud Din)
Member(E) Member(J) .

JPBPEE BB I8t ok fFrspsts 42
Mbugmzwuo( Z 59 2 ;»fvﬁwﬂ-




01.04.2021 Due to non availability of the concerned D.B, the case is

g

adjourned to 06.07.2021 for the same.

06.07.2021 Bilal Ahmad Kakazai Advocate present and submitted

Wakalat Nama in favor of appellant.

Asif Masood Ali Shah learned Deputy District Attorney

Fa

for respondents present.

~
i

Being freshly engage‘d, Iearnedcou“nsel for appellant
made a request for adjournment; granted. To come up for
arguments on 29.10.2021 before D.B.

(ROzina Rehman) %

Member(J)

N }ri-)

*- - n ~

29.1“0.202'1“ Clerk of learn&d counsel for the appellant present Mr.

Mushtaq, Senior Clerk alongwith Mr. Riaz Ahmed Palndakhel
RN u‘-* v\ A55|stantJAdyoca;te‘\General fon»the respondents. present * *» R
- )\ q‘«\. ‘,‘ \)\\\_.‘

a counsel for the appellant also re uested
. ux,;\ VRS < £Llerk of\‘[g‘egne? e T T PP q

3 for ad]ournment on the\‘ground that ‘learned counsel for the
<. \ L2 appellant is busy in the august Peshawar High Court, Peshawar. ’
Adjourned. To come up for arguments on 28.01.2022 before the

D.B.
< »
* ' T
o, ;Z/ 9_-:1:'-.{.;4

(Mian Muhamnfad) (Salah-Ud-Din)
Member (E) A Member (1)
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24082020 - Appellant present in person.

-
o 113

" Mr. Riaz Khan Paindakheil learned Assistant Advocate
' ‘General ~ alongwith  Mehboob ~ Ali  Senior Clerk
L ('r:épresentati"_ve of respondents #.2 & 3) present. Counsel
';-.A,-:Fo;' private respondents #.4 & 5 present. Notice be issued

.l_O respondents #.1, 6 & 7.

Representative of respondents #.2 & 3 submitted
written reply which is placed on file. Counsel for private
respondents requested for time to furnish written reply;
granted. To come up for written reply/comments of

respondents #.1 & 4 to 7, on 30.09.2020 before S.B.

| . .1\ ;e Member (J)
. R ! A - !
30.09.2G2C Appellant in person, Addl. AG alongwith Mahboob Ali,

Assistant for respondents No. Zﬁ& 3°and counsel for private
respondents No. 4 and 5 present. ' _

R,espondents 4 and 5 have furnished rer;ly. Placed on
record. Respondents No. 6 & 7 have not furnished their
respective replies despite various opportunities. The
matter is posted to D.B for arguments on 30.12.2020
before S.B. The appellant may furnish rejoinder, within one
month, if so advised.

. Chairman
30.12.202¢ Due to summer vacation, case is adjourned to
'5;’- | 01.04.2021 for the same as before.
/
Reader



02.03.2020 Appellant in person present. Addl. AG alongwith
Mahboob Ali Senior Clerk for respondents No. 2 & 3 and
respondent No. 5 in person present. They requested for
further time to furnish reply/comments. Fresh notices be

issued to respondents No. 1, 4, 6 and 7. To come up for

written reply/comments on 09.04.2020 before S.13/

Member

2

09.04.2020 Due to public holiday on account of CdV/;I'D 19, the case /\ ¥,
'Q

is adjourned to 01.07.2020 for the sime. To/come up for

ARV
4 the same as before S.B\. M }
. . ’ Reader

~ g

Nt
01.07.2020 - Appellan(t in person present.
Y Mr. Kabir Ullah Khattak learned Additional Advocate General
T s for official respondents No.I to 3 present. None present on behalf
of private respondents No.4 to 7. Notice be issued to private

respondents No.4 to 7.

Learned AAG requested for adjournment in order to submit
written reply on behalf of official respondents No.l to 3.
Opportunity is granted. To come up for written reply/comments

on 24.08.2020 before S.B. ¢

¥4
Member (J)
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18.11.2019 - Counsel for the appellant/pfesent nt/

The grievance of appellant is that in the seniority list

issued on 10.06.2019 his name has been placed at S.No. 5
while the date of his first appointment is the same on which

" the respondents No. 4 to 7 were appointed as Junior CIérk.
The appellant being senior in age to all the private
respondents was entitled to the seniority position No. 1, it

was added.

N In view of available record and argumenté of learned
’X counsel, instant appeal is admitted to regular hearing

%’%\T 4 Subject to all just exceptions. The appellant is directed to
E - I deposit,security and process fee within 10 days. Thereafter,
notices be iss;ed to the respondents. To come up for written

reply/commen’ts on 13.01.2020 before S.B.

'”/vj] Chalrma\ ’

\"xwf

13.01.2020 Appellant present in person.
Submitted an application for extension of time to

deposit security and process fee.

! ="b9"ted ‘ Application is accepted. Appellant is allowed to

éif,c,i.i;'si; SOTOCESS P8 5 _
~ ) - deposit the requisite fee within three days. Thereafter,
/// x notices be issued to the respondents for submission of |
written reply/comments on 02.03.2020 before S.B. |
Chairman

R -
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2 VT ~"“Form- A
. :.‘;. ~:!:-.r""‘--* \Irf'\\ '
.-~ FORM OF ORDER SHEET
. 7 Court of -
"L CaseNo.- 1023/2019
S.No. | Date of order Order or other proceedings with signature of judge
-+ | proceédings
1 .. 2 3
1- 05/08/2019 The appeal of Mr. Karim Khan resubmitted today by Mr. Asif Ali
Shah Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please. \
L o % ar
REGISTRAR 5“2 (g
[, ,)_ol o) ‘? ‘This case is entrusted to S. Bench for preli i% If_%jeng«to be
- ' put up there on 30,0‘”30’('1'.
Q ~ N {
- *
. CHAIRMAN
~N &
(N
v
Y . e -l 7
¢
v, ) {
N e s
o
- 30.09.2019 Notice be issued to appellant/counsel for preliminary

hearing on 18.11.2019 before S.B.

Chairman

N g
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The appeal of Mr. Kari'm' Jan Junior CIeT’k received to-day i.e. on
26.7.2019 is returned to the counsel for the appellant with the direction to
submit One more copy/set of the appeal along with annexures i.e. complete

in all respect within 15 days.
-

No. [ gs / /S.T,

pt. <]~ %.— /2019

Registraf ..~
Khyber Pakhtunkhwa
Service Tribunal
Peshawar
Mr.Asif Ali Shah Adv.Pesh.

- .
S [
) P
[,
!
toy .
, !
LR
t
L
- ] .:
i
s
{7
Ten x
: ,1
s F 1
. f
.
5. ¥
- bR
¢ 4
" |
iy =,
S M
T SN
> TS
T
vy .
. <
.J,A
i & TS
5

a



Lyl 12

. BEFORE THE CHAIRMAN KHYBER PUKHTOONKHWA

SERVICE TRIBUNAL PESHAWAR
Service appeal No _/ ?)7/3 2019

. " Karim Jan .........ccoceeveniiiiiiiininne .......Appellant

' ‘ Versus
Govt of KP & others....................... Respondents

INDEX
S.No . © Description ‘ Annex Page

. | Ground of Service Appeal | [— G
Address of parties } )
appointment order “A”? 13- '3
copy of the seniority List dated B ,
1 / L=/

0.06.2019
copy of objection application / C f é /
Representation dated. 13-06-2019 ! >
Attested copy of order dated 26.06.2019 | D 1% _)!
Wakalat Nama }_;2/ ]
Date: 26-07-2019 Appellant

Karim Jan

Through
Asif Ali Shah

Qaiser Abass Muhammadzai
' Syed Bilal Bacha

Advocat'es Peshawar
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BEFORE THE CHAIRMAN KHYBER PUKHTOONKHWA

SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /201 9

LR W

Karim Jan Junior Clerk, Sessions Court, Charsadda
presently posted as Moharrir/Junior Clerk in the
Office of Judicial Magistrate-iv, Charsadda.
(Appellant)

VERSUS

Govt of KP through Secretary Law & Parliamentary
Affairs, Peshawar.

District & Session Judge, Charsadda.

t
. Senior Civil Judge (Admn), Charsadda

Kifaytullah Jan
Sufaid Gul, (Reader/Senior Clerks (now promoted)

Sessions Court, Charsadda.
Mushtaq Ala

Jahngir Shah, Moharrirs/Jnior Clerk Sessions
Court, Charsadda . . . ... ...............

.(Respondents) .

SERVICE APPEAL U/S 4 OF SERVICE ..TRIBUNAL
ACT 1973, AGAINST THE JUDGMENT/ORDER
DATED 26-06-2019 PASSED BY RESPONDENT NO. 2,

- ON THE REPORT OF SUPERINTENDENT OF THE

SESSIONS. COURT CHARSADDA AND LEARNED
SENIOR CIVIL JUDGE (ADMN) TO WHOM
REPRESENTATION/OBJECTION APPLICATION OF
THE APPELLANT WAS MARKED BY RESPONDENT
NO. 2, IS ILLEGAL, VOID ABINITIO AND WITHOUT
ANY LEGAL JUSTIFICATION DISMISSED THE SAID



¥

-

REPRESENTATION / OBJECTION APPLICATION OF
THE APPELLANT.

PRAYER IN APPEAL:-

i

ON ACCEPTANCE OF THIS SERVICE APPEAL THE
IMPUGNED ORDER DATED 26/06/2019 OF
RESPONDENT NO.2 MAY VERY GRACIOUSLY BE SET
A SIDE AND APPELLANT MAY BE ORDERED BE
PLACED AT SERIAL. NO. 1 OF THE SENIORITY LIST
OF JUNIOR CLERKS / MOHARRIRS ISSUED ON

10/06/2019 WITH ALL BACK BENEFITS.

RESPECTFULLY SHEWETH

The Appellant respectfully submits as under:-

BRIEF FACTS OF THE CASE

1.

That the Appellant alongwith respondents No.2 to 5
were inducted into service of judiciary as junior
clerks in the Establishment of Respondent No.2 vide

order bearing No. 1273-84 DJ90 dated 14-07-2003

on one and the same date in one batch. (Copy is

attached as annexure “A”)

That Appellant during his tenure of service
remained posted as junior clerk / Moharrir in

various courts at district Charsadda.



()
That though seniority lists would have been issued
by the office of Respondent No.2, as mentioned in
the report of Superintehdent, Sessions Court,
Charsadda, but the same were not circulated /

conveyed to Appellant to put his objection on the

same.

That the Appellant came to know about the
issuance of seniority list dated 10/06/2019, though
again not circulated / conveyed to Appellant
wherein he found his name at Serial.No.5 despite of
the fact that he and Respondents No. 4 to 7 are
batch-mates being appointed through one and the
same order dated: 14-07-2003 and per Rules, being
older in age appellant deserved seniority over

respondents No.4 to 7. (Copy of Seniority list dated

10/06/2019 is annexed as annexure “B”)

That when the Appellant came to know of this
incorrect seniority list, he filed objection application
/ representation dated 13-06-2019 against the

same for correction. (Attested copy of the objecfion

application is annexed as annexure “C”)

That the said objection application was marked by

Respondents No.2 to Superintendent, Session



' Ly
4 / j
. % - A . *
Court, Charsadda for report who submitted his

report on 20/06/2019 to Respondent No. 2.

That thereafter the objection application alongwith
report of Superintendent, Sessions Court,

Charsadda was sent by Respondent No.2 to Seni,(;r

Civil judge (Admn) Charsadda / Respondent No.3

.- for his further report who while endorsing the report

of Superintendent of Session Court, Charsadda

submitted his report on 24 /06/2019.

That on receipt of this report Respondent No.2

dismissed the objection application of the Appellant

" vide order dated 26/06/2019. (Attested copy-of order .

? dated 26/06/2019 is available on annexure “D”)

‘That Appellant being aggrieved from the said order

9,
.- prefers this Service Appeal on the following grounds
~ amongst others:-
GROUNDS
That the order dismissing the objection application

A.

of Appellant passed by Respondent No.2 on the

. reports . of superintendent,  Sessions Court

'.‘.-r\;:.Charsadda, and learned Senior Civil Judge(Admn)

l'_'Charsadda / Respondent No.3 is illegal without



G
lawful Authority, against facts and material
available on record law and Rules on the subject
and principle of natural justice, hence liable to be
set aside and on acceptance of objection
application, the respondent No'. 2 & 3 may be

directed to place the appellant at S, No. 1 of
| Seniority list of junior clerks/moharrir dated 10-06-
20109.

That the Appellant was never conveyed any earlier
seniority list, directly or through immediate boss
issued by Respondent No. 2 & 3 and that is why he -
remained unaware of his position in the same.

That the reports of Superintendent and Respondent
No.3 /learned Senior Civil Judge (Admn) Charsadda
are not supported by any proof to the effect tk;at
Appellant had been conveyed the seniority list
issued on yearly bases by Respondent No.2 directly
or by his immediate boss in whose court he was
posted by that time, hence on this score too the
impugned order is liable to be set aside. .
That since no need had arisen till the preparation of
papers for ;neeting of Departmental Promotion
Committee for the promotion of respondents No.2 &

3 who were later on promoted, therefore, the



(s | ’
- o !
Appellant never enquired about his pdsition in the

seniority list as such the impugned order is liable to

" be set aside..

- _That as per verdicts of superior courts, issued from

- time to time, the Appellant accrued cause of action

" when he came to know about his juniority from
respondents No.4 to 7 in the seniority list issued on

10/06/2019 by Respondent No. 2.

That it was the primary duty of Reépondent No. 2 &
.3 ahd estébﬁsbment to have issued correct seniority.

" list for the first Year aftef the app;)intment of
Appellant and respondent No.4 to 7 in one batqh '_

~ and on one and the some date on thel basis of date
,.lOf birth, but this fault 'ca~n not be shifted to
.Appellant to have earlier ap-pliedA for correctibn of
" that inéor"rect first seniority list and then coming
éeniority lists specially Wﬁen he was never ‘:conveyed
any pf the sonority lists, hence on the acceptance of
this appeal the seniority list merit correction and
Appellant right 'position in séniority list at S.No 1
but ;che Respondent No.2 has committed illegality,

' " hence impugned order is liable to be set aside,



()

4" That injustiée commenced at that time when the

"appellant was not considered as senior on the basis

of older age amongst his batch-mates in the
previous and present seniority lists which were not
conveyed to appellant through any source, hence
acceptance of this appeal and the impugnéd order

dated 26/06/2019 may be set aside and Appellant

‘may be ordered to place at S. No. 1. of the seniority

7.

list of the Junior Clerks /Moharrirs.
That the illegalify committed in ‘the previous

seniority lists of junior clerks, was on the part of

’5respo‘nde'nt No.2 & 3 and other relevant staff and

" Appellant can not be termed to have committed

fault by not challenging the earlier seniority lists,

though, every seniority list creates fresh cause of

action to Appellant, and does not hit by limitation

" hence the impugﬁed order is liable to be set aside

and the appellant being senior most on the bases of

- date of birth may be ordered to be placed at S. No. 1
; ‘ of fhe serﬁority list dated 10-06-2019.

- That in matters of promotion, pay and other
" emoluments, cause Qf action is recurring, limitation
- ""do.es’ not foreclose the vested right of Appellant,

. more . SO when  he has moved a



\ ' ;

L fepr'e‘sen.tation/ objection  application on  the
~ seniority list for 2019, immediate after it came to
“his sight, as sucﬁ the impugned order issued by

respondent'No.-lQ on the reports of Superintendent

and -Respondent No.3 / learned Senior Civil

Judge(Admn) Charsadda being illegal and without

~any lawful authority, is liable to be set aside l(2014 | '4
| PLC (C.S) 272, PLJ 2009 SC 125) are referred in this |
respect)

That zallftelx~ reje-ction of the objection application of

appellént -respondent No. 2 being chairman and

other member of DPC without any hesitation
promoted the juniors (Respondent No. 4 and 5) to
the post of senior clerks which is against the norms
of justice and badly affect the vested right of the

Appellant, as such impugned order is liable to be

set aside.

That the facts and cifcumstances of the case‘ ;.s

- given in the report of Superintendent Sessions

Court Charsadda by referring PLD 2014 SC 338 and
,‘the fact and circumstances of the case of the

Appellaﬁt are totally different and can not bé |

épplied ‘against the AppellanAt, as sﬁch on this score

i ‘for the impugned order is liable to be set aside.



" Date: 26.-07-2019

S

That other grounds do exist which will be agitated
but with the kind permission of this hon’ble

Tribunal. a

IT IS, THEREFORE HUMBLY PRAYEDl THAT

" ON ACCEPTANCE OF THIS SERVICE APPEAL THE

IMPUGNED ORDER DATED 26/06/2019 OF

RESPONDENT NO.2 MAY VERY GRACIOUSLY BE SET

A SIDE AND APPELLANT MAY BE ORDERED TO
. PLACE AT SERIAL NO. 1 OF THE SENIORITY LIST

- “OF JUNIOR CLERKS / MOHARRIRS ISSUED ON

10/06/2019 WITH ALL BACK BENEFITS.

Karim Jan

Through )
Asif Ali Shah
Qaiser Abasé Muhammadzai
Syed Bilal Bacha

Advocates Peshawar
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. BEFORE THE CHAIRMAN KHYBER PUKHTOONKHWA
'~ SERVICE TRIBUNAL PESHAWAR

_ Serv1ce appeal No :‘ | 2019
o Kérim Jan Appellant
Versus
| Govt of KP & bthers........; .............. Respondenté :
AFFIDAVIT

I KariArn Jna Junior Clerk/Moharrir  in the
stablishmenf— of Respondent No. 1 and posted. in the
Céuft of Judicial Magistrate-IV as computer opefator dé
,, :,.hé‘reby éolemhly afﬁrm and' declare on Oa;ch‘ that all the
A‘ -IA";:on'tent”s; of accompanying appeal are correct to the be'stl

Ai":(‘)fi my 'knoWledge and belief a_n.d~ nothing has been

" concealed from this Honourable Tribunal.

Pl '
ooty
B

‘Date 26-07-2019°  o® ®p¥%L. Karim Jan

d 3 o A
B

KA S . 2\ . -:“; ,1% \’:j:::’\ ‘ :j
CHedhed wy DT BNST 6
: T o S e
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' BEFORE THE CHAIRMAN KHYBER PUKHTOONKHWA

SERVICE TRIBUNAL PESHAWAR

Service appeal No. 2019
KarimJan ............coooiiiiiii i, Appellant
R Versus
Govt of KP & others....................... Respondents

ADDRESSES PF THE PARTIES

APPELLANT

Karim Jan Junior Clerk, Sessions Court, Charsadda

presently posted as Moharrir/Junior Clerk in the

Office  of Judicial Magistrate-iv, Charsadda.

. b (Appellant)
~ RESPONDENTS
8..  Govt of KP through Secretary Law & Parliamentary
Affairs, Peshawar. ‘
9.;. District & Session Judge, Charsadda. ‘
10. _ Senior Civil Judge (Admn), Charsadda
- 11.  Kifaytullah Jan -
12. Sufaid Gul, (Reader/Senior Clerks (now promoted)
Sessions Court, Charsadda.
13. Mushtaq Ali
14. Jahngir Shah, Moharrirs/Jnior Clerk Sessions
. Court, Charsadda . 0 <) '
. Date: 25-07-2019 Appell

-

Through
Asif Ali Shah

Advocate Peshawar’
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Tr PUPSUSE Eigh Courts.

-

Peshawer notificsiica beaziag an”wrsemapt.No.ﬁ670«\
1721 dated 95 % 200% read with Peshawal > High Cour

Pnbhax ar 3e*t°r Ion4fﬁ594§60/ﬁﬁmaz,&ated Peshowas

the 19%h. Anr11 2003 ahﬁ @1 the eﬁeﬁmendation ol
‘Departmental Belectian bommﬂttee the fellowlng ’
candidates are ayralnted “m Junlor Olerks-BDSwﬁ
ageinst the mewly sr°ated posts wlth 1wmedintL

Pfect in the 1nterest of public servise.

S.NO. . Name ef eandidate, '?athnr 5 mane
Yo A Naﬁrvulmﬁaq:- ﬁ'hammag I=zkaq.
2- Ij&zi 4awsaf.
B Skahid Alil ?~ﬂ;sn Gu
1 Hen Syed Shakir Huasaix Sksh E@er &11 Shalio
; S Rifayatullah Jem Rehmat Jam.
6- = Seid Wali fahesmad Sased.
! 7 Jehangin Sﬁah ghu°bat Soelt.
: 8= Sufaid Gul .majced Gul.
Gt Mazker Hussainr . In@n@ Husseir

{ -

12~

TERMS AND COHDI lORSa

Fazal-e-Ania . Hehbeeb Elani.
Reirim Jam Abanlla®.,
Mushtaq 4,3.1 3 Murad Ali.

Qoo

Ga -

The- &pyointmert sha.l be puvely on’ teaporaxy
basise

. The servise will be liahl? fo ferwination at
any tine wlu&ant notise end uhewlng ARy TEULARS.

Ho shall have to complete periad of prebatien
to the ma.maxacuion of kis aunevlam
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Hom |- He. shall produce medical fitness eertificate
before taking the eharze. -
5o . He shall produce crigimel identity seaxd fex
determination =f kis age, o

In‘e ase bthe absve te 2ras” g&ﬁ ”ODﬁlthus ars

amgc tdbl@ to h:a,he ah@alﬁ_repa?t o tﬁe mndere*gﬁ@&

~ fel assuming h*s dnty vi@hln seven days from today,

‘failing vhich ‘the - effer ghaii shand u;thdraﬁn.

Y _.--/
j . T

| "y .
- ( Mrs .réhpﬁ Qsisar )
Digtriet & Seoiiond Judge

— ' ”h&xﬂaadaa
n 5o
f{@r/@.ﬂZj ‘5"? dated L;nar.:.a&.la ‘cme — _j’ /7/2009.

O@pyAlarwarded,taemz
14 . The- Reg*strar,Peshawar Blgh Ceurt

} .

- Peshafmr;a

2« ~'§'55Mr Nlaz Hﬁkaﬁﬁa hﬂhan,ﬂéﬂ]* ﬂember‘

i

.;Inﬂpeetien TL&E;P@Sh&Wuﬂ High' Cour%,
. Peshawar. ' g
ZL The ﬂesountaptheneEal EEFPQPeshawara
i © The Distriet Aaaauncs Oﬁflcc ,Charsadde.
| b C ALl theacoace~
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Ay Cctere - J3 L/fV

B Junior Clerks (BPS:11)
:3:..\"0 Name of officials Yaisis} appointment BPS | Dateof Birth.] Domicile 5;;2?:{:::; Daie of Arrival resent Post Gate of Promoticn 8PS Quelificative ’ Remarks
1 [|Kifayat Gilah jan 3 Junior Clerk g 10.05.1974 | Charsadda | 14.07.2003 15.07.2003 ] Juniar Clerk H MA
2 Sufsid Gul Junicr Clerk B 28.08.1280 | Charsadda | 14.07.2003 15.07.2002 Junior Clerk : 11 MiA
3 |Mushtag Ali  Naib Nezir 5 | 07.01.198% Charsadd'a 73.02.2000 | 15.07.2003 Junior Clark 14.07.2003 11 BA Pro;’;"é‘g:mel
4 Jehan;.}ir Shah Junjor Clerk 5 | 04.04.1982 | Charsadda | 14.07.2003 16.07.2003 Junior Clerk l 1 MA 4
§ |Karim jan ' Juniar Clerk 5 15.04.1973 | Charsadda | 14.07.2003 16.07.2003 Junior Clerk " BA
8 |Mazhar Husain Junior Clerk 5 07.06.4377 { Charsadda | 14.07.2003 16.07.2003 Junior Clerk it 8A
7 |Masruthaqg Junior ClerE 5 24.03.1373 Charsadda | 14.07.2003 16.07.2003 Junior Clerk 1t MA
8 |Muhammad ljaz Junior Clerk 5 02.09.1975 | Charsadda 14.0?.2003 17.07.2003 Juniar Clerk . it B8.Com
g8 |Sartzj Muhammed Juniar Clerk 5 28.02.1374 | Charsadda | 02.12.2003 03.12.2003 Junicr Clerk |1 BA
10 [Fezle Hahi . Junior Cievk 5 02.65.4876 | Charsadda | 02.12,2003 03.12.2003 Junior Clerk . 11 MSC
11 jAbkid Ali Jdunicr Clere § 05.04.1977 | Chzrsadda | 02.12.2003 03.12.2003 Junior Clerk i 24
12 |Jafer Shah Junicr Glark 5 | 93.01.1979 | Charsadda | 02.12.2003 62,12.2003 Junior Clerk T WA
13 [Ruhzmmad Mohsin 4 Jubnier Cletk 5 15.03.1979 | Charsadda | 02.12.2083 03.12.2003 Junior Clerk i1 B3C
14 iRavead Khan - Junicr Clerk 5 16.05.1880 | Charsadda | 02.12.2003 03.12.2003 Junior Clerk . 14 BA
15 [Fewed UrRehinan Junicr Clerk 5 £0.04.1981 | Chareadda | 02.12.2003 03.12.3203 Junior Cletk 11 MiA
18 labid Jan - Jumior Clark 5 | oaci.1es2 | Charsadda | 02.12.2003 03.12.2003 Junior Clerk i1 MA B
17 Riaz Ur reliman Junior Clerk 5 16.03.1982 | Charsadda | 02.92.2003 03.12.2003 Junior Clerk 11 WA
48 [fiuhammad Rizz Hsh Juninr Clerk § : 18.051932 | Charsadda | 92.12.2003 ¢3.12.2002 Junicr Glerk it T oea
13 1Abid Shah dunics Stark 5 | 10.10.1280 | Charsadda 08.12,2002 | 1%.92.203% JSunior Clerk 25 A i
j 20 1&hehid A i dunior Glark 5 13.55157¢ | Charszdds | 08.02.2008 10.03.2808 Junior Cle:‘k P A . R
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* lanzukat Mesih ' ]— Sweepar U4 | oze2.4071 | Charssdde | 24.09.2092 " 60.8.2007 Junior Clark 26.02,2007 11 atric =
Ghauhar Ali Cholidar i Cliarszdda 01.03.2602 G’J.S.ZGL;?’ Junior Clark ) 25.09.2007 11 tAetric
Ishiag AZHIN Juaior Clerk & Charsadda | 08.08.2808 14.03.2008 Juniar Clerk K | WA
Sihaminad Shzhid Junior Clerk £ 15 05,1984 | Charszdda 08.08.2608 0%.08.2008 | Junior Clerk i1 A
. Syed Abdul tazash - Junior Clerk T :: 1 EC‘.O#."}SBE} X Ct-zarsaféda 28.68. 900;_ ] -.0;%.200'8 Jurior Clath : i1 BA ) |
fiujahid Jan | chatidar 5 1%.05.1281- | Charszdda 22.07.20G3 17.03.200¢8 Juntor Clerk 17.02.2009 11 o BA T
Guf Zada . Waib Qasid 5 | 04,03.1979 Charzadda | 18.07.2003 23.67.2012 © Junior Cletk 2012 11 Matric 1
mMuhammad Numan | Junior Clerk 5 | 06.06.1979 | Charsadda | 21.07.2012 23.07.2012 Junior Clerk 11 BA ,
Asim Hawaz Junicr Clerk 5 | 21.02.4285 | Charsadda 21.07.2042 23.07.2612 Junior Clerk 11 A - ’
20 |muhammad Risz Juniicr Clerk 5 03.041.4985 | Charsadda 21.07.2012 23.07.2042 Junior Clerk 11 Msc
irfanuitah ! Junior Gletk 5 | 21.03.1985 | Charszdda 22.06.2013 25.06.2013 Junior Clerk i1 BA
2 |Javid Gul Naib Qasit 1 20.04.1861 | Charsadda 01.42.1588 2016 _ Juriior Clerk ) 15 42.2015 1 Metric
Kivan Wali Naib Qasid 3 42.02.4965 | Charsedda | 28.87.2003 28.07.2003 Junior Clerk 2017 11 Matric
34 |Abdul Wajid Chowkidar 1 §2.05.1970 | Charsadda | 21.07.2003 12.08.2017 Junior Clerk 12.08.2017 if FA
35 {Hayat Khan Chewkidar 1 13.04.1870 | Charsadda | 04.12.2003 16.08.2017 Junior Clerk 12.08.2017 11 Matric
Casim Jan Swaepser 1 45051977 | Charsedda | 041 2.2003 (12.0472013 Junior Clerk 31.03.2018 11 BA
__—:Shabeer Hhan Waib Qasid 2 53.03.1893 | Charsedda 28.08.20%%2 02,24.2C12 Junior Cterk 34.03.2013 ) 11 hfiztric
B imyan Khan 1 - Junior Clerk i 2%.03.1922 | Charsadda 24.08.2018 25.08.201%8 Junior Clerk | 41 BZ Commsrce
Mizhammad ishfag , Junior Clerk 11 010515978 | Charsadda | 24.0%8.2 2618 28.05.2018 Junior Clerk 41 M3A
Ahmad Yar Nzib Qasid i 20.64.1870 | Charszdda 15.07.2003 04.65.2018 Junior Clerk 0£.0%.2¢18 11 fistric
Tariq Jan Sweepel 1 31.01.198% | Charsadda | 17.07.2003 04.58.2018 Junicr Clerik 64.06.2018 i1 fztric.
rMurad Khan Sweepsef i 65:01.1¢83 | Charsadda 0£.12.2003 05.12.2003 | Qunfor Clerk $34.06,2018 it fhatric
zair Junior Clerk $3.03.1893 | Charsadda { Z5.01. 2012 24.01.201¢ . Junior Clerk 14 %iS0C
i:."f.r ramnied All Junior' Clerk 20.64.1894 | Charsadda | 21 .G61.2818 2£.011.2012 . Jurior Clerk w—--.- i1 M J

OFFICE OF THE DISTRICT & € SSlC]\’: JUDGE, CHARSADDA

to. 42N C 5}3 Y Coted {0 ag201%
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The District & Sessions Judge,
Charsadda. ‘

Subject:.  OBJECTION ON SENIORITY LIST ISSUED ON
| 10-06-2019 REGARDING JUNIOR CLERKS OGF
- THE ESTABLISHMENT.

Respectfully Sir,

" With due respect I submit my objection on the seniority list
of the junior c-lerké of the establishment issued on 10/06/2019 as
following.

8. That 1 am serving as junior clerk in this establishment

since 14-07-2003.

9. That at present I am posted a Moharrir/Junior Clerk in the
~court of Judicial Magistrate-IV, Charsadda and performing

the duty of computer operator. (Copy Attached)

10.  That we, the officials/Junicr Clerk at serial number. 1 to &

appointed in one batch on 14/07/2003.

11, That as per rule of seniority, the official who is older in
age should have been placed senior to others as provided in
PLJ 2009 SC 125 (copy annexed) bul in the seniority
Final list to, I have been shown Junior to the officials/
Junior Clerk at SN. 1 to 4 despite of the fact that my date

ol birth is 15/04/1973 while others are younger to me.

12. That in view of the verdict of august Supreme Court of

“Pakistan, above cited; I deserve the right of my seniority to

others appointed in the same vatch.

Tk
v




@

it is, therefore, requested that while considering my
request sympathetically in the light of worthy judgment of augusl
Supreme Court of Pakistan, I may very kindly be placed on

S.._ANci. I of the final seniority of junior Clerks issued on

'10/06/2019 and obliged.

“Date: 13-06-2019 - - YougsmObedienl'ly

o . '

F

Kaum J/m '

Junior C]el K (BPS-11)
District Judiciary

Judicial Complex Charsadda.
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g Senior Civil Judge,
[ Charsadda

Phone: 091 - 92 20 435

REPORT:

Subject: OBJECTION ON SENIORITY LIST

L .

Respected Sir, -

Reference application on the subject by Karim Jan, Junior Clerk /
Mubharrir (BPS-11) requesting for placing his name at S. No. 01 being older in age

from all the incumbent officials mentioned at S. No. 01 to 08.

It is worthwhile to state that the applicant is performing his duty as

Junior Clerk / Muharrir since 2003. He has not impugned the seniority list of the

official regularly issued on each cal€ndar year, which comes within the ambii of
estoppel on the part of official concerned. Petitioner himself acquiesced and
abandoned his right to claim seniority over that respondent through his own act &
conduct, thus principle of estoppel would debar the petitioner from asserting ﬁght
of seniority, Wisdom is taken from esteem judgement of August Supreme Court of

Pakistan PLD) 2014 Supreme Court 338.

' Furthermore, the petitioner Karim Jan has challenged the seﬁioi'ity list
on the verge of plOl’l’lOthI‘i ‘which also shows his vested interest and filed the instant
application. after a lapse of: 16 years, which is highly time barred as well. The
application is _hlt by the law of estoppel and limitation and the same is liable to

dismissal.

I am fortified with the worthy judgement of Supreme Court of
Pakistan PLD 2014 Supreme Court 238. '

ARepOrt is submitted Afor'your kind perusal and appropriate orders,

piease.

. .
COL'_‘;Q&VS‘Q z‘;r:;rr;'yrﬂmmh = d/
j gggfsgsbs.or s Judge Senior Civil 1 mmstmuon)

/ Charsadd
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Subjecli— OBJECTION ON SENIORITY LIST.

B
[

Réépect,ed Sir,

44

Reference application on the subject submitted by Mr.
Karim Jan, Junior Clerk/Muharrir, requesting for placing his name at
serial No. 01 in the seniority list being older in age from all the

incumbents mentioned from serial No. 01 to 04.

In this regard it is submitted that the applicant is
performing; dilty as Junior Clerk/Muharrir since 14.07.2003 and after -

laps of fifteen years the applicant was silent despite the fact the

seniority list of the official regularly issued in the first month of

every calendar year. In this scenario the objection filed by the

applicant is highly time barred and not maintainable.

3 "fS'u‘bm‘itted for appf0p1'iate order, please.

Super. inicident -
Sessions Court, Charsadda
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FORM OF ORDER SHEET #

Court of; Senijor Civil Judge, Charsadda

Case No. of

ORDER
04.05.2019 X

Petitioner in person present.

This order of mine is directed to dispose of an objection
application filed by the petitioner, over the seniority list of
Process Servers issued by this office dated 18.01.2019.

Brief facts of the petition are that the petitioner is
,ser\'fing as Process Server for the last fifteen years and he
alo;igwith two others Pt;ocess server at Serial No.10 & 15 were

inducted into service on 07.01.2004 and seniority list was

~ issued by the then office of senior civil judge, charsadda in

which the petitioner was kept at Serial No.2 after the Process
server namely sawar Khan who left the service. That Process
Server at Serial No.10 & 11 namely Fazal Muhammad and
Akbar Ali respectively, were kept junior to him in that very
seniority list dated 13.01.2004. That now, the petitioner was
kept junior to both the process server named above without

any reason which is against law and facts and the seniority

list is liable to correction in accordance with the seniority list -

of 2004.

The report of COC was requisitioned who submitted his
report on 22.01.2019.

Arguments of the petitioner heard while gone through

the record.

From the bare reading;;df the record, it reveé;ls that the
present petitioner alongwith others were inducted into service
on 03.01. 2004 vide minutes of the meeting of the
departmental Selectlon Cornrmttee held in the office of Senior

ToA e . : {2
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FORM OF ORDER SHEET

Court of:  Senior Civil Judge,

Charsadda
Case No.__ of
ORDER............ ond....,
04.05.2019
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h of Petitioner /Fala) Niaz g
22.08.1980. .
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ORDER........Cond...
- 04.05.2019

)

Sy tamanes .

Thus the petitiener was inadvertidly entered senior than
respondent on the bdasis of charge a,séumptions in the eariy
seniority list while vide the seniority 'list iésued dated
18.01.2019, he has been corrs‘*ctly placed j-un\"or to the
respondent/Fa_zal ‘Muharrunad on the basis of age. Hence, the
verv objections of the applicant being meritless , stand
dismissed.

File be cons 1gned be Record Room after necessary
completion and compilation. |
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.BEF F()RE THE KHYBER PAKHTUNKHWA SE RVICL TRIBUN AL
PESI[AWAR :

APPEAL \IO 1023/20 19

Karim Jan lumor C lerk Sewons Comt Charsadda presentlSr " pbsted as

, Muham-r/Jumor Cluk n the ofl ice of Judtcml M'mslmte -1V, Charsadda.

T (Appellant)

Vs
Govt: Of KP through Sec1etarv Law & P'ulmmentmy Affairs, Peshawal
The District & Sessions Judge, Charsadda R
The Senior Civil Judge (A}, Ch'lrsadda : o _ ,
Kifayatullah Jan Senior Clerck -~ L ST

Sul"ml Gul SemOI Clerk - ‘_ e

6 Mtlshtaq Al Junior Clerk - - i I _
7. lehmg,n Shah Junior Clerk Scssmns Coun Ch'u sadda ...(Re‘a'pondent) L

[ e

1
'

‘Respected sheweth,”

Correct ‘
2. (.()uuzt - ] _ '
: 3. Inconc(.t it is clearly mentloned by the’ appellant that 9emonty hst of all " .
L the employces are 1ssued regularly oncc m a year. But after deep slumbel
of 15 years the appllcant awakened l\/hssmo 14 opportunmes of appeal
4. [nconect thc office order be'umg, No. 1273- 89/DJ- 90 dated 14, 07 2003

(C‘opy 0fapp0mtmcnt o1dcr is annex- -A) was issued in view of merit rather

thah of age, ther efore the apphc'mt was shown _;LllllOl to respondents No.
02 10/05. ‘ ' |
5. No Com.ments
6. Correet. T -
l? Correct. :. o e
S Con:rect. : T | B
9. qu'lieét. | -
10. No Comments. -

Groands: - . e S

A. l)l.nl(,d All thc pmccs% of promotlon was conductcd in '10001cl’mce -

with 1ules and plescrlbed cntena

\ .

“B. 'DLnlui "[he appellant was fully awam of fact that scmonty list lS: ’

re oulally lSSLlE’,Cl hom the olhc(, of the laspondcnt No 01 on each )

(.alcndar ycax and cnculatui

: ol hls plea for consldelatlon

C. ‘Denied; I aps of ﬁﬁecn ( 5) )’Cdlb is a sufficient p;ool fol dlsmsssal »
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BEFORE THE KHYBER PAKHTUNKHWA SERVI CE
TRIBUNAL, PESHAWAR

Service Appeal No. 1023/2019

Karim Jan, Junior Clerk, Sessions Cour t, Charsadda,
Posted.at Court of Civil Judge / Judicial Magistrate-1V, Charsadda

............................................ Appellant
VERSUS
. Govi. of KP through Secretary Law & Parliamentary Affairs,
Peshawar
2. District & Sessions Judge, Charsadda.
3. Senior Civil Judge (Admin), Charsadda.
4. Kifayar Ullah Jan.

5. Sufaid Gul, (Reader/Senior Clerk (now promoted) Sessions Court,
Charsadda.

6. Mushtag Ali
7. Jehangir Shah, Muharrir/Junior Clerk Sessions court, Charsadda.
Respondents

N

oooooooooooooooooooooooooooooooooooooooooo

SERVICE APPEAL _U/S 4 OF SERVICE TRIBUNAL A CT1, 1973
AGAINST THE JUDGEMENT/ORDER DATED. 26-06-2019 PA SSED BY
THE HON’BLE DISTRICT & SESSIONS JUDGE, CHARSADDA

3

ge (Admin
dda

Respectfully Sheweth,

Charsa

Reply / Comments on behalf of Respondents No. 3, Senior Civil

Judge (Admin), Charsadda are as follows:

The official Mr. Karim Jan belog'gé to the establishment of District &
Sessions Judge, Charsadda where the Hon’ble District & Sessions Judge,
Charsadda is the appointing/competent authority. This office only entertained

the objection on seniority by the official, marked to this office by the Hon'ble

District & Sessions J udge, Charsadda.

The appellant is serving since 2003, and has not challenged the

seniority list of the officials which is regularly issued in each calendar year.




e - a - dr—— —— i

Furthermore, the appellant challenged the seniority list, after a lapse of
16 years, on the verge of his promotion which also shows his vested interest,
the same was hit by the law of estoppel and limitation and was badly time
barred as well. (In this respect, this office has already submitted report to the
Hon’ble District & Sessions Judge, Charsadda which is annexure “A™)
Reliance was placed on the esteem judgment of August Supreme Court of
Pakistan PLD 2014 Supreme Court 338 (copy is annexed for ready reference
as annexure "B").

In view of the above, it is therefore requested that the appeal of the

appellant being devoid of any merits may kindly be dismissed with cost.

Respondent No.3

Noon Vs,

Senior Civil Judge (Admin),
C harsac{da.

amn).
y Judge (A
Semor cgh“sidda



District Judiciary Chars on!

Senior Civil Judge,
Charsadda

Phone: 091 - 92 20 435

REPORT:

Subject: OBJECTION ON SENIORITY.LIST

Respected Sir,

Reference application on the subject by Karim Jan, Junior Clerk /
Mubarrir (BPS-11) requesting for placing his name at S. No. 01 being older in age

from all the incumbent officials mentioned at S. No. 01 to 08.

It is worthwhile to state that the applicait is performing his duty as
Junior Clerk / Muharrir since 2003. He has not impugned the seniority list of the
official regularly issued on each calendar year, which comes within the ambit of
estoppel on the part of official concerned. Petitioner himself acquiesced and
abandoned his right to claim seniority over that respondent through his own act &
conduct, thus principle of estoppel would debar the petitioner from asserting right

of seniority. Wisdom is taken from esteem Judgement of August Supreme Court of
Pakistan PLD 2014 Supreme Court 338.

Furthermore, the petitioner Karim Jan has challenged the seniority list
on the verge of promotion which also shows his vested interest and filed the instant
application after a lapse of 16 years, which is highly time barred as well. The

application is hit by the law of estoppel and limitation and the same is liable to

dismissal.

I am fortified with the worthy judgement of Supreme Court of
Pakistan PLD 2014 Supreme Court 338.

Report is submitted for your kind perusal and appropriate orders,
please.

i o e
Senior Civil Yidget ministration),

- . 11
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Wi v 2092

- R L D 2014 Supreme Court 338 e Cenar

Present: Anwar Zaheer Jamali, Khilji Arif Hussain and Gulzar Abhmed, JJ

SAROSH HAIDER---Appellant

Versus
MUHAMMAD JAVED CHUNDRIGAR and oth ers---Respondents

Civil Appeal No.187-K of 2010, decided on 20th December, 2013.

(a) Civil service---

----Promotion---Inter se seniority---Considerable delay in challenging scniority list---Acquiescence---
Effect---Vested right, creation of---Estoppel---Locus poenilentiae, principle of---Appellant and
respondent (both civil servants) were appointed on the same date i.e. 16-6-1986--- Appellant was senior
In age 1o the respondent and also submitted his joining report on 30-6-1986, whereas respondent
submitied his joining report on 1-7-1986---Appellant was shown as senior to respondent in different
seniority lists and a notification issued between the years 1991 and 2001---Respondent never challenged
such lists and notification and was satisfied being junior to the appellant---Seniority of appellant was
challenged for the first time on 30-3-2002 by filing an appeal before ‘the competent authority. which
was rejecled as being time barred---Responded filed another appeal before the Chief
Secretary on 20-11-2002, which was allowed and after an intervening period of almost 14 years
sentority of appellant was all of a sudden reversed in favour of respondent--- Appellant enjoyed position
of seniority above that of respondent for such a long period of time, which created a vested right in the
appellant of being senior to respondent---Such right of appellant could not have been upset as principle
of locus pocnitentiae would come into application and competent authority would have no power to
recede, more so, when appellant was not provided any right of hearing whatsoever by the Chief
Secretary, which was violation of the mandatory provision of audi alteram partem---Respondent hadl
more than one occasion o agitate about his seniority but he himsclf chose not to challenge the same and
allowed it to attain finality---Respondent could have challenged the seniority lists and notification within
the limitation period prescribed by law to have them corrected or set aside, but he chose not do $o---

" Respondent himself acquiesced and abandoned his right to claim seniority over that of appellant
thﬁ_ﬁgﬁ—ﬁi‘s own act and conduct, thus principle of estoppe!l would debar respondent from

i asserting right of seniority---Order passed by Chief Secrctary was not in accordance with
1at" thus not sustainablé™--Appeal was allowed accordingly.

Abdul Ghani v. Mst. Shaheen and others 2007 SCMR $34 distinguished.

Wazir Khan v. Government of N.-W.F.P. through Secretary {rrigation, Peshawar and 4 others 2002
SCMR 889 and Faris Rahman Khan v. Federation of Pakistan through Secretary, Establishment Division
Islamabad and others 1995 SCMR 579 ref.

(b) Civil service---

----Competent authority passing a voidable order---Setting aside of such order---Limitation--- Where
compeient authority did any act or passed any order, which was adverse to any person, who had fuil
knowledge of the same, then such order would remain in the field and operate fully until it was
challenged through proceedings within the prescribed limitation period---Such an order would not be

void ab initio but merely a voidable order, which could be corrected if proceedings against it were
brought within prescribed period of limiitation. '

Chairman District Screening Committec, Lahore and another v. Sharif Ahmed Mashmi PLD 1976
SC 258 ref.

M. M. Agil Awan, Senior Advocate Supreme Court for Appellant.

Noor Muhammad Memon, Advocate Supreme Court and Ghulam Qadir Jatoi. Advocate-on-
Record for Respondent No.1.

Ardmvan Wariemes AAAL A /™ O 0L 2 ™« o - o
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" ORDER

GULZAR AHMED, J.---By this appeal, appellant Sarosh Haidar has challenged the order dated
28-4-2010 passed by a learned Division Bench of High Court of Sindh, Circuit Gourt, Hyderabad, by
which the Constitutional Petition No.D-302 of 2009, filed by the respondent No.1, was allowed and the
official respondents were directed to implement the order dated 29-5-2004 of Chiefl Secretary allowing
the seniority to the respondent No.| over and above the appellant.

2. Vide order dated 8-9-2010 leave to appeal was granted, inter alia, to consider the question as to
whether the order of Chief Secretary dated 29-5-2004 was justifiable and legal and whether promotion
could merely be granted on the opinion of Law Department.

-
.
e

We have heard the learned counsel for the parties and have gone through the record.

4. Learned Senior Advocate Supreme Courl for the appellant has vehemently argued that though
the appellant and respondent No. 1 were appointed on the same date i.e. 16-6-1986 as Drafisman BPS-13
in the Town Planning Department, Hyderabad but the appellant was scnior in age and has also submitted
his joining report on 30-6-1986, whereas the respondent No. 1 submitted his joining report on 1-7-1986
and pursuant lo these differences, the name of appellant, always appeared above that of respondent No. |
in scniority list. In this respect he referred to the seniority list of December, 1991, of December 1994, the
notification dated 14-12-1995, whereby the appellant and respondent No.1 were promoted 1o the post of
Sr. Drafismen BPS-16 and the seniority list dated 1-1-2000. He contended that none of these seniority
lists or the notification, wherein the name of appellant appeared at Sr. No. 1, was ever challenged by
respondent No. | and it was only at the stage when the recommendation for promotion to the post of
Chief Drafisman BPS-17 was initiated the respondent No.l filed a belated appeal dated 30-3-2002
claiming seniority over and above the appellant. This appcal of the respondent No. 1 was rejected by the
competent authority being time barred vide letter dated 20-10-2002. He contended that vide notification
dated 8-11-2002 the appellant was promoted to the post of Chief Draftsman BPS-17 in the Directorate of
Town Planning Sindh with immediate effect. He further contended that it was after such promotion of the
appellant was made that the respondent No.l submitted an appeal dated 18-11-2002 to the Chief
Secretary, whereby he sought his seniority to be corrected with that of appellant. He contended that the
appeal did not lie to the Chief Secretary and even otherwise it was time-barred. He further contended that
promotion of the appellant as Chief Draftsman BPS-17 was never challenged by respondent No.t
through proper remedy. He has further contended that no notice of hearing of appeal of respondent No.1.
was issued to the appellant and further the order of Chief Secretary is a non-speaking one and does not
assign any reasons. In support of his submissions, the learned counsel relied upon. the case of ABDUL

MAJEED ZAFAR and others v. GOVERNOR OF PUNJAB THROUGH CHIEF SECRETARY and
others (2007 SCMR 330).

5. On the other hand, learned Advocate Supreme Court appearing for respondent No. | has
supported the impugned order and has contended that in terims of Law Deparument's opinion, opportunity
of hearing was provided to the appellant and appellant could not have any gricvance against the order of

Chief Secretary. In support of his submissions, he has relied upon the case of ABDUL GHANI v. MST.
SHAHEEN and others (2007 SCMR 8§34).

6. On Court directions, learned Additional Advocate General Sindh has placed on record copy of
appeal dated 18-11-2002 of respondent No.1 along with officc noting. He has referred to para 15 of notes
appended o appeal and has contended that while the appellant and respondent No.l were appointed on

onc and same date, respondent No.1 having higher marks than that of appellant, his seniority was rightly
corrected.

7. The facts that appellant and respondent No.1 were appointed on one and same date i.c. 16-6-1986
as Draftsmen BPS-13 in the-Town Planning Department, Hyderabad and ihat the appellant being senior
in age to that of respondent No. 1 and has submitted his joining report dated 30-6-1986 and respondent
No. 1 has submitted his joining report on 1-7-1986 are not disputed. Further more, it is also not disputed
that the scniority lists of December 1991, December 1994, the notification dated 14-12-1995 by which
the appellant and respondent No. 1 were promoted as Sr. Draftsman in BPS-16, the seniority list dated
1-1-2000 and the seniority list dated 13-8-2001 were not objected to or challenged by respondent No. 1.
In all thesc seniority lists and the notification the appellant was shown senior to respondent No. 1. It is
also an admitted fact that it was at the stage when recommendation for promotion to the post of Chicl
Drafisman BPS-17 was initiated: the respondent Na. 1 filed an aoneal dated 30-3-20072 claiming camionr v
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- §-11-202 to the Chief Secretary, in which his claim was that of correction of seniority with that of

. appellant on the basis of recommendation for initial appointment dated 4-3-1986, where in the category

{ drafisman the name of respondent No.1 was shown at Sreial No.l while-that of appellant at Serial

" No.2 and this appears to be for the reasons that respondent No.l has obtained 39 marks while the
appellant has obtained 36 marks out of SO marks.

8. Learned Advocate Supreme Court for respondent No. | has heavily relied upon Rule 11 Sindh
Civil Servants (Probation, Confirmation and Seniority) Rules, 1975 and has contended that the seniority
of the respondent No.1 could not have been changed from the one assigned to him on initial appointment.
He contended that the order of the ‘Chief Secretary has already been xmplcmcmed and the respondent
No.1 has been placed as Senior to the appellant.

9. There cannot be two views with regard to the provision of Rule 11 that the inter se seniority
of civil servant, appointed in a batch or on the same date is to be based in order of merit, assigned by the
selection authority. In the present case though the name of respondent No. 1 was above that of appellant
at the time of selection in 1986 but in seniority lists of December 1991, December 1994, the notification
dated 14-12-1995, the seniority list daled 1-1-2000, the name of the appellant appeared as senior to that
of the respondent No. 1. From December 1991 uptil 1-1-2000, which is the period of almost about nine
vears, the respondent No. | was satisfied with his seniority position that being junior to the appellant and
did not either make any representation or file any appeal. From the office note dated 22-8-2002 it appears
that another seniority list dated 13-8-2001 of senior draftsmen was issued and circulated amongst the
senior draflsmen. Against this seniority list, also the respondent No. | did not file any appeal. but when
the case of the appellant was taken up for promotion as Chief Draftsman BPS-17, the respondent No.|
rose from his deep slumber and for the first time filed an appeal dated 30-3-2002, which was rejected by
competent authority on 20-10-2002 as being time barred. In the meanwhile, the appelilant was promoted
as Chief Draftsman by the Departmental Promotion Committee and notification dated 8-11-2002 of
promotion of appellant was also issued. The respondent No.l then preferred further appeal dated
20-11-2002 10 the Chief Secretary which as it appears has been allowed vide order dated 29-5-2004 and
the seniority which the appellant was enjoying, on the basis of which he was promoted as senior
drafisman and then as Chief Draftsman, was all of sudden reversed in favour of respondent No. 1. The
total intervening period being that of almost 14 years,

oS 10. Having LnJoyed the position of senjority by the appellant above-tharsf respondent No. 1 for such
a long period, créated a vested right in the appellant of thar being senior to the respondent No. | and such

/ night of appellant could not have been upset as principle of locus poenitentiae will come into application
hY% in that authority will have no power to recede, more-so, when no hearing whatsoever was provided (o the
appellant while considering the case of seniority. Thus the mandatory provision of law of audi alierm

partem has been seriously violated by the Chief Secretary while passing the order dated 29-5-2004. The

learncd counsel for the respondent No.! has relied upon the case of Abdul Ghani (supra) which decides

the case on the basis of order passed in violation of mandatory provision of law and it was held that no
limitation would run for challenging such order. We may note that this judgment relied upon by the
learned counsel for respondent No. 1 would be of no help for the reasons that the respondent No. 1 had

more than one occasions to agitate about his seniority but he himself chose not to challenge the same and
allowed them to attain finality and thus he himself acquiesced and abandoned his right to claim seniorily

over that of appellant and principle of estoppel will surely come into operation and debar the respondent

No.l from asserting the right of seniority over and above that of appellant, which he himsell" through his
own act and conduct has rested.

B In the casc of CHAIRMAN, DISTRICT SCREENING COMMITTEE, LAHORE and another v.
SHARIF AHMED HASHMTI (PLD 1976 SC 258), this court has elaborately dealt with and has laid down
the distinction between the word "Void" and "Voidable" and in doing so has observed as follows:--

“There is great looseness in the use of the words "void" and "voidable" and very often they are
used interchangeably. Nevertheless there is a clear distinction between things "void" and “voidable"
though the (wo terms are not infrequently used without special regard for the difference or distinction
particularly where such distinction is of no consequence or where the attention of the Court is no
particularly directed to this distinction. The expression "Void" in the strict or accurate sense means
"absolutely null" that is to say incapable of ratification or confirmation and of no effect whatever. The
word “"voidable” on the other hand is something which could be avoided or confirmed and which is not
absolutely void. [n other words what is voidable has some force or effect, but which may be set aside or
annulled for some error or inherent vice or defect. “Thus that which is voidable operates to accomplish
the thing sought to be accomplished until the fatal vice in the transaction hac beer iidie allv aceota: mor

http:/www.plsbeta.com/LawOnline/taw/content2 1 .asp?Casedes=2...
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ratification or confirmation. See section 11 of the Contract Act, 1872. Law forbids the enforcement of
such a transaction even if the minor were 10 ratify it after attaining majority. This is clearly
distinguishable from a case in which a thing or an act is "relatively void" which the law condemns as
wrong to the individual concerned who can avoid it by appropriate procecdings. A common place
instance of such transaction is that which is brought about by undue influence, fraud etc. Which remains
of full effect unless avoided by appropriate proceedings. In the relevant field, an order of dismissal etc. of
a Government servant by an authority who had ab initio no authority will fall under the first category.
For instance, if the respondent had been retired by a Superintendent Police instead of appellant No. 2 the
order would have been void ab initio. On the other hand an order by competeht authority but suffering
from a procedural defect will be voidable and fall under second category. The first case is of total
incapacity, assimilable to a defect falling under section 11 of the Contract Act and the resulting act is a
dead leiter. In the latter case, the order is by the competent authority though in violation of certain rules.

Bearing this distinction in mind, the cardinal fact in the instant case is that respondent was retired”
compulsorily by appellant No.2 who was his Appointing Authority and not by an interloper, Under the
Constitution of 1956 read with the Law (Continuance in Force) Order, 1958 appellant 2 being the
Appointing Authority was fully competent to do so, subject however to satisfying certain procedural
requirements. Appellant 2 pufported to act under the Public Conduct (Scrutiny) Ordinance, 1959
(Ordinance 1] of 1959) and the Public Conduct (Scrutiny) Rules, 1959 framed thereunder, Rule 2 of
these Rules as Originally framed provided as follows:--

"Where a Committee is of the opinion that there is reason (o belicve that person to whom the
Ordinance applics-

() iscorrupt..........
o)y
(<) is incfficient or has ceased to be efficient and is not likely o recover his efficiency.

[t may so0 inform that person and call upon him to explain any fact.or circumstance appearing
against him."

This covered the respondent’s case. But by a subsequent amendment clause (¢) of the rule was
omitied with effect from 28-2-1957. Appellant 2 however, apparently ignorant of the amendment
procceded against the respondent as if the rule as originally framed had continued and ordered
respondent's compulsory retirement, on the report of the Screening Committee constituted under section
3 of the Ordinance. Any penal action properly taken under the rules was protected under section 10 ibid.
But the impugned order not being under the rules is not protected and is therefore, open to chalienge.

The result therefore is that the impugned order was made by the authority otherwise competent to
make it: it is under attack because of the defective procedure. But all the same it had taken effect as from
1-7-1959 according to its tenor and has not been recalled notwithstanding many representations made by
the respondent. In this situation, it is in my opinion wholly wrong to treat he order void ab initio in the
sense of an absolute nullity. It was made by thie authority inhercntly competent to make it, though a
wrong procedure was followed. Appellant 2 could have preceeded under the Civil Servants (Efficiency
and Discipline) Rules. It was therefore, merely voidable which could have been avoided by the

respondent by appropriate proceedings. This he did, but not until after the lapse of twelve years. Since
then further three years have gone by.

Therefore, it can scarcely by controverted that the respondent's writ petition in the High Court
\// suffered from inordinate delay and ordinarily relief should have been refused to him as it was done by the
learned single Judge for reasons of gross Laches.”

12. In the present case, it is not disputed that the seniority lists and the notification by which the
appellant and respondent No.l were promoted as Senior Draftsmen were issued by the compeient
authority. Thus, where the competent authority does any act or passes any order, which is adverse 1o any
person and he being in full knowledge of the same, such act and order remains in the field and operates
fully uniil it is challenged through a proceeding within prescribed limitation period. Such an order will
not be void ab initio but merely be a voidable which can be correcied if proceedings against it is brought

wilh?n prescribed limit of limitation. Thus, in the present case, seniority lists and the notification which
admitiedly were issued by the competent authority if at all were aduerces fm rmemmmdamt Noa 1 oo oo 1t
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13. In the case of WAZIR KHAN v. GOVERNMENT OF N.-W.FP. THROUGLI
SECRETARY IRRIGATION, PESHAWAR and 4 othes (2002 SCMR 889), this Court has observed as
follows:-- :

“ The next question relates to the limitation. [t is wot denied that upon rejection of the
representation by the competent Authority against the revised seniority list published in 1981, the
appellant did not prefer appeal before the Service Tribunal and aliowed the same to attain finality. The
appellant also did not raise any objection to the seniority list issued periodically in the intervening period
and consequently it would be deemed that he has accepted the seniority assigned to him in the revised
senmority list published in the year 1981. The matter relating to the seniority of private respondents inter
se having. attained finality would be deemed as past and closed ansaction and could not be re-agitated
after lapsc of a period of about 15 years through a fresh representztion.

SECRETARY, ESTABLISHMENT DIVISION, ISLAMABAD and others (1995 SCMR 579), this Court

P
/ 14. In another case of FARIS RAHMAN KHAN v. FEDERATION OF PAKISTAN THROUGH
has observed as follows:--

“The facts as stated above, clearly show that after the recommgndation of September 1981 was
returncd, appellant's case was reconsidered many times during the years 1983 to 1988 and on all
occasions it was rejected and persons junior to him were promoted superseding him. The appellant
\/, remained quiet till 1990 and agitated after he was promoted on the basis of recommendation made by the
X Board on 12-4-1989. The delay in making claim is fatal to the appellant's case: The Icarned counsel for
the appellant contended that the appellant was not aware of what had been happening as no list of the
persons considered for promotion was circulated nor any information was supplied. This seems to be a
Lni'fvc argument. Every civil servant is aware of the promotion anc supersession.”

15. In view of the above pronouncements of this Court, there was hardly any justification for the
learned Division Bench of High Couwrt to pass order that of implementation of the order dated 29-5-2004
of the Chiefl Secretary which in terms as noted above was not in accordance with law. The impugned
order, therefore, suffers from defects, which is not sustainable in law.

16. For the foregoing reasons, this appeal is allowed, the impugned order dated 28-4-2010 of High
Court of Sindh is set aside.

MWA/S-1/SC Appeal allowed.
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* BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

Service Appeal No.1023/2019

Karun Jan - ST Versus Govt. of KPK etc

PARAWISE COMMENTS ON BEHALF OF
. RESPONDENTS NO 4&5

RESPEC] FULLY SHF WETH

PRELIM[NARY OBJECTION

o

. -,::That the appeal is not mamtamable in its present form.

. -fl hat the appeal is ‘not entertalnable inits .present form.

. .‘_;;‘l hat th'e appellant ha’s:no '-cause“ ef ‘actlon-land locus standi.
v 1 hat the appeal is barred by time.

'ilhat the appeal 1s bad for mls—Jomder and non-Jomder of parties.

Alhat the appellant 1s stopped due to hls ‘own conduct to file the instant

. appeal

AN hat. the appellant has not come to the: august Tribunal with clean hands
o ~-'f‘--:-and has concealed mater1al facts from the august Tribunal.

ilhat the appellant had never objected over the past fifteen seniority lists,
,,:despltc havmg full knowlcdge | |

~That the appellant has not objected the tentative list (05-01-2019), Hence

i ‘~under pr1nc1ple of acqu1esce present appeal 1s not maintainable.

FACTS

No comments however it is added that éven in that order, the appellant

', was lower in merit. Moreover the appellant has kept mum over past
- seniority lists i.e: for more_ than 15 -years. Therefore, he now cannot
S agltate the sen101 1ty 1ssue under pr1nc1ple of “estopple.

2}__ ,:Penams to. recordwv et

o3

: Incouect Lach and evely semorlty Ltst duly issued, sent to each branch
“for circulation and information. Moreover, as at District Level the

S :_establlshment is -very. small, therefore, éveryone has the knowledge of

- seniority. The appellant had -acknowledged the seniority list of the year,
R .201 1, but remamed mum over that lox long 9 years.
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lncor rect and 1msconce1vcd lhe appcllam was low in merit, therefore,

.~his, namc appears.at'S:No.1 | of the order dated 14/07/2003. As far as, the
_age factor is- concértied, that would be taken into consideration if two
. ~candidates have- equal/same score/merit position, which is not in the
‘" jostant case. - Moreover, date of joining is thrash hold seniority

.dctmmmat;on in. view of Sub Section 3.0of 8 of Act 1973 and Civil

' ‘. Servants (Semomy) Ruiles 1993 Rule 02..Sub-Rules 03 (b) and rule 03
- (b) as'well as case law reported in- 2019 SCMR 349 Supreme Court. The

'..appellant joined-the seryice on 16/07/2003 while the respondents No.4 &
: 5 Jomcd the service one day before i.e- ]5/07/2003

;Not admltted T he appellant never objectcd one tentative seniority list.
' lhercfore mstant is not mamtamablc .

. 6&7. Maltel of rcc01d The repon was’ based on facts and legal prevailing
pOSlthI‘l lherefo:c the mstant appeal 1s hablc to be dismissed.

8.

lhc Ob_]CCthl‘l appl:catlon of the- appellant was rightly dismissed being
barred by time, " The appellant never-submitted any objection over the
senior 1ty list dated 05/01/2019 and kept mum. Thus the objectlon in June

- 2019 was badly barred by time. If the objection petition is considered,
.then there is no dcpartmcntal appeal- at all and the appeal is not

. mamlamable

. lncoucct “The. appcllant has no, casc at all his appeal is liable to be

"~-.dlSmlSS€'d on the’ followmg grounds

. GROUNDS:

A lncouccl IIss Ob_]CCUOI‘l applncatlon was rlghtly dismissed keeping in

' B."

‘view the legal and factual posﬂxon

Incoucct As’ cxplamcd in Para-3 abovc The appellant has concealed the
matc: ial facts and is not enlllle for any rel;ef due to his own conduct.

.ﬂlncouecl and. baseless hcnce demed As cxplamed above, the appellant
“had'the knowlcdgc ofall semouty llsts 1ssued from time to time.

lncorre‘ct hence -denled

Incoucct The Superior Comts has dlsungwshed those cases in latest

‘ Judgmcnts lhcncfore thc appeal in hand is, llable to be dismissed.

BN



F. Incorrect, miéééﬁcei_ving and hence denied. The appellant was
fully aware of the issued seniority lists and now cannot, legally,
shift his burden to others under the principle of acquiescence.

G. Incorrect. As explained above the appellant was having knbwledge
of all issued seniority lists, but kept mum. Thus the present appeal
is not maintainable under the principle of Estoppel.

H. Incorrect, miscohceived, hence denied. The Superior Courts have
‘held otherwise...

L. Incorrect under the principle of acquiescence the limitation means
“otherwise.

J. Incorrect and misconceived. The replying respondents were
promoted after finalizing seniority issue and the official
respondents were fully justified being competent under the Law
and also keeping in view the instructions regarding promotion
issued by Gowt. '

K. Incorrect. Hencé denied.

L. Legai. | o ‘ i

It is, therefore, most humbly prayed that the instant appeal
in hand may be dismissed with cost being dgvetd\of merit.

Replymg Respondents i 4 & S.

THROUGH:- .
" (M. ASIF YOUSAFZAI)
ADVOCATE SUPREME COURT
OF PAKISTAN.

Iaprut AG Khay, (SYED NOMAN ALI SHAH BUKHARI)
(Ao calt) o ADVOCATE ON_ HIGH COURT.

S Khag?

(SHAHKAR KHAN YOUSAFZATI)
 ADVOCATE PESHAWAR




COUNTER AFFIDAVIT

It is affirmed and declared that the édntents of para-wise comments

are true and correct to the best of my knowledge and belief and nothing has

 been concealed from the honorable Tribunal.
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

W AN out

PESHAWAR.

SERVICE APPEAL NO. 1023 OF 2019
KARIM JAN...... VS...... GOVT OF KPK ETC.

APPLICATION FOR SETTING ASIDE EXPARTE PROCEEDINGS
INITIATED AGAINST RESPONDENTS NO.06 VIDE DATED
30.09,2020.

D= OO
Respected Sir,

%6\,
s o dan

o~

1.

AVS]

0—‘ >v The Petitioner submits as under:

That the above titled service appeal is pending before this Hon’ble Court and
is fixed for 30.12.2020.

‘That the petltloner has been made respondent in this appeal but has not been

served properly by the petitioner when filing the appeal nor any notice has

been served by the tribunal after filing of the appeal.

That the petitioner has been proceeded Ex-Parte, which need to be restored

as the precious rights of the petitioner are involved.

. That the petition of the petitioner is well with in time.

That as per dictum of superior courts cases are to be decided on merits and
technicalities should be avoided.
That other grounds will be agitated during the course of arguments with the

permission of this Honorable tribunal,
Prayers:
It is therefore, requested the keeping in view the above facts

and circumstances Ex-parte proceedings initiated against respondent No. 06

may kindly be set-aside and he may be allowed to contest the appeal in the

.interest of justice, please.

. Dated: 1§10.2020

Pefifioner/Respondent No. 06

. ' il T Mishtaq Ali,

. . . o o Jumor Clerkm
‘ . : ' Sessmns Court Charsadda
0333-9392316 m\'\
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