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& BEFORE HONOURABLE KHYBER PAKHTUNKHWA |
SERVICE TRIBUNAL PESHAWAR

Execution Petition No.... 251 / 252>
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Gulnaz Bibi Associate Professor BS-19 Government Girls Degree
College Ghazi District HOMpur. .....cooooviiiiiiiniienncennn. (Petitioner)

VERSUS

Chief Secretary to Government of KPK Peshawar.

Secretary Higher Education KPK Peshawar.

Director Higher Education KPK Peshawar.

Director Higher Education Archives & Library Department KPK
Peshawar.

Secretary Establishment KPK Peshawar.

Secretary Finance KPK Peshawar.
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¢« BEFORE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

....................

Gulnaz Bibi Associate Professor BS-19 Government Girls Degree College Ghazi
District HAMpUI. «...ovieeii e (Petitioner)

Kivbher Pakhty khwg

VERSUS S : Service Lribunal

) : - . . Dinvy No. 52 X/
Chief Secretary to Government of KPK Peshawar. g

Secretary Higher Education KPK Peshawar. a)atcd‘z({/ é / & OQ 5
A

Director Higher Education KPK Peshawar.

Director Higher Education Archives & Library Department KPK
Peshawar.

Secretary Establishment KPK Peshawar.

6. Secretary Finance KPK Peshawar.
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(Respondents)

EXECUTION PETITION IN SERVICE APPEAL NO. 1177/2020 DECIDED ON 16-11-
2022 BY THIS HONOURABLE SERVICE TRIBUNAL.

PRAYER: ON ACCEPTANCE OF INSTANT EXECUTION PETITION THE REPONDENTS
MAY GRACIOUSLY BE DIRECTED TO IMPLEMENT THE JUDGMENT/DECISION
DATED  16-11-2022 OF THIS HONOURABLE  SERVICE  TRIBUNAL
PROVISIONALY/CONDITIONALY SUBJECT TO OUTCOME OF CPLA BEING FILED
BY THE RESPONDENTS. ‘

Respectfully Sheweth:

1. That petitioner/appellant filed subject titled service appeal
No.1177/2020 before this Honorable Service Tribunal against the
order of Respondents whereby peﬁ’rio‘ner/oppellon’r was deferred
from promotion and ignored study leave abroad and her

departmental appeal was rejected by the appellate authority.

2. That this Honorable Tribunal on acceptance of subject service
appeal issued judgment/decision dated 16-11-2022 that "In view of

. the_above discussion, the appeal in_hand is_allowed and it _is

directed that the appellant shall be considered fo have been

'promo#ed to the post of Associafe Professo.r BPS-19 from the date of

h&/first consideration or when her junior(S) was/were gromvofed on
reqular basis and the period with effect from 01-03-2013 to 31-03-

2017 shall be freated as study leave on half average pay. (Copy of

judgment/decision dated 16-11-2022 is attached as Annexure-“A").
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That on receipt of attested copy of the judgment/decision dated
16-11-2022 of this Honorable Tribunal, the appellant/petitioner vide
application dated 10-04-2023 requested for implementation of the
very judgment. (Copy of application dated 10-04-2023 is aitached

as annex-“B").

That resbonden'rs instead of implementing the judgment/decision
dated 16-11-2022 of this Honorable Tribunal issued a Notice dated
nil that CPLA against the judgment/decision of Honorable KPK
Service Tribunal was being filed by respondents before the Supreme

Court of Pakistan. (Copy of the Notice is attached as Annex;"C").

That despite petitioner's incessant approaches to respondents, she

has not been. granted promotion from due dated as well as’study - |

leave. Petitioner/Appellant is facing her seniori’r_y and financial

distresses due to the reason.

That there is no stay order from the Apex Supreme Court of Pakistan
against the judgment/decision dated 16-11-2022 of this Honorable
Tribunal and in such a condition respondents are legally bound to
implerﬁen’r the said judgment/decision in its true letter and spirit.

Hence this Execution Petition on the following:

GROUNDS

That as this Honorable Service Tribunoi in its judgment/decision
dated 16-11-2022 has decided that "In view of the above

discussion, the appeal 'in hand is allowed and it is direcfed that

the appellant shall be considered to have been promotied to

the post of Associate Professor BPS-19 from tf]e date of his first

consideration or when her junior(S) was/sere promoted on

regular basis and the period with effect from 01-03-2013 to 31-03-

2017 shall be treated as study leave on half average pay.

That there is no stay order from the Apex Supreme Court of

Pakistan against the Judgment/decision dated 16-11-2022 of this
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PRAYER:
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Honorable Tribunal and the same is in field. Respondents are
legally bound to Cor'ﬁply with the sdid judgment/decision.

That deportmentlol authorities/respondents are reluctant to poy'
any heed to the judgment/decision dated 16-11-2022 of this

Honorable Tribunal hence instant execution petition.

That petitioner is facing her seniority and financial distresses due s
to non-imp!emen’rd’rioh of judgment/ decision of this Honorable

Tribunal.

That instén’r Execution Petition is well within time and this
Honorable Tribunal has got ever jurisdiction to entertain and

adjudicate upon the same.

It is, therefore, humbly prayed that this Honorable Tribunal may graciously

be pleased to accept this Execution Petition and issue necessary

orders/directions to the fesponden’rs for implementation of the

judgment/decision dated 16-11-2022 of this Honorable Tribunal in its true

letter and spirit.

Dated:[ »-06-2023

ENl

PETITIONER
_ THROUGH M /
(MUHAMMAD ASLAM TANOLI)

ADVOCATE HIGH COURT
AT PESHAWAR

AFFIDAVIT

|, "Gulnaz '_Bibi petitioner do hereby u‘nder’roke/solemnly affrm that the

co‘nten’rs of foregoing petition are true and correct to the best of my- .

 knowledge and belief and nothing has been concealed or suppressed

from this Honorable Tribungl.. e,
',.-' 0‘ u,..
. 3 - s,
Dated (}-06-2023 £ A\ DEPONENT




PUVORE THE KHYBER PAKHT UNKH\VA SERVICES TRJ[BUNAL PEbHAWAR
AT CAMP COURT ABBOTTABAD.
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service Appeal No. 1177/2020
Date of Institution ... 06.02.2020

Date of Decision...  16.11.2022

Ms. Gulnaz Bibi. Associate Professor (BS- 19) Government. Girls Degree

College Ghazi Dis drict Haripur,
(Appellant)

VERSUS

Chiel Secretary o Government of Khyber I’akhtunkhwa (1v11 Secretariat
Peshawar and 05 athers.
'(_Respondents)

MROMOHAMM A1 ASLAM TANOLI,
Advocate ‘ - For appellant.

MR, MUHAMMAD ADEEL BUTT,
Additional Advocate General _ o For respondents.

MROKALIM ARSHAD KJHAN -—- CHAIRMAN
ML SATAF-U-DIN --- MEMBER (JUDICIAL)

IUDOMENT:

[\/3
=/

DN, MEMBER:- Through the instant service appeal, the
appelinnt hus mvoked jurisdiction of this Tribunal with the prayer

copied as Twiow:-

AN “wi acceptance of the [n.sfén! service appeal both
DA r— orders dated ] 4.05.2019 and 18.07.2017 1o the extent
of el may graciously be modified & set-aside to
the exient of appellant and she may graciously be
Livaited  promotion in BS-10 with  effect  from
I3 2004 instead of 14.052019 as Associate
Prcjossor cne study leave on Jull pay be granted fi 0!77

1032003 15 3].03.2 0/7 mxrpad of 1}4()1) icaw
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wihout - pay with  all  consequential  service  back

Har o

2. Brieily stated the averments as raised by the appellant in her
appeal are (hal she .was appointed as Lecturer (BPS-17) vide
appo,in_u'nenpo_rd(-:r dated 27.07.2002:and is having a meritorious service
record ai her credit: that the appeliant was posted as Assistant Professor
Chemistry v Government  Girls Degree  College  Sarai  Saleh
Haripur, when Government of Khyber Pakhtunkhwa offered Ph.D
Scholarship iov Governmment Colleges Teachers, IChyber Pakhtunkhwa;
that the appellant applied for Ph.D Scholarship in Chemistry through
proper chansiel and upon recommendations of scrutiny, evaluation and

selection commitiec, the competent Authority approved nomination of

the appel_‘.am for award of overseas Ph.D Scholarship; that the appellant
N applied for adimission in South Korea through proper channel, which was
granted and she then applied for NOC, which was also grantéd vide
order dated £:5.03.2013 and a proper bond in this respect was obtained by
the deparrmvm from the appellant; that the appellant had submitted
proper appiication for study léave with pay, specifying due dates of
leaving the country and joining study abroad'by 04.03.2013 as the
classes had ulready commenced on j8.02.2013; that the appellant
returned back from South Korea i‘n March 2017 and was initially
adjusted teniporarily and there-afier she was permanently posted at
Government Post Graduate College Haripur; that during her stay for
o suxdu:x abroud, the mecting of Provincial Selection Board for i;romolio.n
of TFemale  Assistant Pro-fessors (BS-18) to.tl';c post of Associate

f__fi’a-x=)féss:(al~:'~: {(B5-159) of College Cadre was held in the month of Maych
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2014 but the appellant was deferred on the ground that she was abroad -

For Ph.D dewrec and that her ex-Pakistan study leave case was under

g

process: thai as the appellant was abroad for higher studies, therefore, in

view of amendment made in proxﬁotion policy 2009 vide Notification -

dated 07.07.:014, she was entitled to have been promoted being eligible

for promoticn as Associate Professor in the year 2014 but she was

illegally ignored: that the appellant was having excellént record in the

year 2017 and 2018 but she was deferred by Provincial Selection Board

in its mectinas held on 03.05.2018 and 17.09.2018 on the pretext that she

was havine 1 wesk service record; that the appellant was promoted as

. Associate  Frofessor vide Notiﬁc.atilon dated 14.05.2019 but with

- immediate citect and vide order dated 18.07.201'7, she was granted

- / extra-ordinary lcave without pay instead of study leave on full
s ) pay, constraining her t-o file depart‘mental appe-al, which was not

responded within the statutory period, hence the instant service appeal.

Respondents  contested the appeal by way of submitting

P

para-wise comments, wherein they refuted the assertions as raised by the

appellant v her appeal.

4. Learned counsel for the appellant has addressed his arguments
supporting the prounds agitated by the appellant iri her scrvice appeal.
On  the other hund, leamed Additional  Advocate (.“.xeneral has
controverted the arguments of learnéd counsel for the appéllant and has

supported the comments submitted by the respondents.

’

NIty v

peiusal of the record would show that the appeliant had

(W}
R
=3

coecapplied for the concerned Ph.D Scholal'élxip through proper channel and
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her- neminaiion for award of the Scholarship was approved upon

4

recommenditions of scrutiny, evaluation and selection committee, which
was communicated to the appellant vide letter dated 24.01.2012. The

appellant then submitted an application for issuance of NOC through

proper channel and the same was issued to her on 05.03.2013. The

appellant hud sobmitted an application to the concerned Principal for
study leave with eftect from 01.03.2013 to 28.02.2017 on the prescribed
proforma, which was ﬁot processed timely without any plausible reason
and 1'\e.hminc=-:1 undecided tll arrival back of the appellant frém abroad
after succes=ful completion of Ph.D Degree. A fact tindings inquiry in
this respect was also conducted and the inquiry report submitted by the
in-quiry officer is available on the record, wherein he has categorically
mentioned thal the appellant had applied for study leave on prescribed
proforma and ihat the Principal could not satisfy the inquiry officer for
not tb'r\«-’zn-(_lin_.g:',rwoces@.ng the leave apjalication. The inquiry officer has
nol given any lindings in the inquiry report that the z—tppellan-t was no.l
entitled to study leave sought by her. Moreover, without waiting for the
outcome of the inquiry  proceedings, impugned Notification dated
12.07.2017 was issued by Secretary to Government of Khyber
Pakhtunkhw.: Higher Education Departmcnﬁ whereby e..\:mpost facto
sanction of srant of extra-ordinary ‘lcave without pay with effect from
01.03.2013 15 31.05.2017 was accorded in favour of the apﬁellant. The
aforementionod Notification dated 18.07.2017 was produced befﬁ’ore ’lhe
nquiry officer during the inquiry proceedings and the findings of tI‘w

AUy repor e almost in line with the impugned notification. It is an

admitted fact that the appellant had completed her PhD successfully and

a
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has returned back timely for joining ber duty 1 the Depariment. In these

circumstances, the respondents were required to have granted her study

leave with cticet from 01 03201310 31.03.2017 on half average pay.

6. Whein the appellant was  abroad in  connection with  her
study,  cerwiin posts of Ass.oc-iate Professors  (BS-19) " became
vacant, hence PSR for filling of the same was convened orlm 27.12.2013 in
which certain senior as well as junior colleagues of the appellant were .
also promoted on acting charge basis, however the appellant was not
considered for promotion with the observai"fions that her study leave case

from 01.03.2013 10 28.02.2017 was under process and that she had left
the department without approval of her ieav:e‘ According to the available
~-7" record, the next meeting of the PSB for promotion to the post of
e ASSOCTAtE Professor (BS-19) was held on 30.06.20]«4!1 in which the name
of the appetlant was placed before the PSB for promotion, however the
same was deicrred with the observations that the board in its r.neeting
held on 27.17.2013 had not considered her promotion as her study leave
case from 01.03.2013 to 28.02.2017 was under process and that she had
fett the departmeni .wit.hout approval of her leave. Certain senior as well
as junior eotleagies of the appellant were promoted to the post of
Associate Frofessor (BPS-19) on regular basis. The appellant at the time
of meeting «f PSH3 on -3().()6420.14 was abroad in connection with her
study. Iy view of sub-clause (dd) added by S()Ii_~VI/E&AD/1 -16/2011
dated G7.03.2014 through amendment in clause-IV of the Khyber

Palchtunkhve: @50l Servants Promotion Policy, 2009, the promotion

of the appeliant was due at the time of PSB held on 30.06.2014. The
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6 :
relevant sub-ciause Etid) of clause-IV of the Promotion Policy, 2009 is

reproduced as below:-

fa ::.';r:vi.l servant is nominated by the Provincial
CGovernment for higher studies or training abroad and
hiz nurn for promotion arrives in his parent department
“or wadre in Pakistan, "he should be considered for
promotion  alongwith  other  officers, and if he is
approved  for  promotion in  accordance with the
refevant rules, he should be appointed formally (not
aciuallvi to the post in the higher grade. This could
ercidide him 10 occupy on his return to Pakistan the
poition which he would have occupied had he not
wene abroad on training. No Jinancial benefits of the

nest below rule should be allowed to him in respect of

g hix promotion. He should be allowed to count seniority

ar:l increment from. the date of such promotion, but the
aciua! pay of the higher post should be given to him
orisiwchen he resumes the duties of higher posi on his

reirn from training,”
7. Admitiedly, promotion of the appellant was deferred and she was
uot superseided. A deferment case came up before the honourable

Peshawar Fiph Court reported  as 2018 PLC (CS) N 126 titled

Aurangzeb Khan versus Government of Khyber Pakhtunkhwa through

Chief Secretiv and two others” and the honourable Courl was pleased

to have found as under:

r

RN S . PR o f p ;
Accordig to the law of the. land, deferment!is
nesiicr o punishiment nor a final order, as and when
the reasons for deferment cease to exist the officer is

presimied from the date, when his juniors were
primoivd and 10 be considered for promotion, it's the
ok of Service: Tribunal -z{na"er section 4 of the

Pritunal Aot 1974, ES
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The  Government  of  Khyber  Pakhtunkhwa
msrodiiced promotion policy. 2009 and under the
poiicy clause-v deferment of promotion reads as
ntides -

(a) Promotion of a civil servant will be deferred, in
cedddition to reasons given in para-1V, if:-

(7} His inter-ve-seniority is disputed / sub judice.

tif) Disciplinary  or  departmental  proceedings — are
peniding against him,

(iii) The PER dossier is incomplete or any other
docment! information document/information

reguired by the PSC/DPC for determining  his
sursahility for promotion is not available for reasons
bevond his control.

() The civil servant whose promotion has been deferred
will be considered for promotion as soon as the
recsons jor deferment cases lo exisi. The cases
falling wnder any of the above three categories do
not warrant proforma promotion but the civil servant
will he considered for promotion after determining
his correct seniority over the erstwhile juniors.

(ej If o officer is otherwise eligible for promotion but

has beeninadvertently omitted from consideration in
the original reference due to clerical error or plain
nevligenee  and  is e superseded,  he  should  be
coinidered for promotion as soon as the mistake, is

Rl Foed.

(0 if wndd when officer, after his seniority has been
correcilv delermined or after he has been exonerated
of the charge or his PER dossier is complete, or his
incadverient omission for promotion comes to notice,
iy considered by the - Provincial  Selection
Bourd! Departmental Promoiion Committee and is
declave fit for promotion to the next higher basic
seades e shall be deemed to have been cleared for
promaiion along with the offices junior to him who
wese  considered in o the earlier meeting of the
Pravineial Selection Board/ Departmental Promotion
Clomnittee. Such an officer, on his promotion will be
allowed seniorily in accordance with proviso of
suliiverion  (4)  of  section 8 of  the ]\;'/'1)!;ber
cibiunikoa Civil Servants Act. 1973, whereby
wis selected for promotion to a higher post in
onc bateli on their promotion 1o the higher post are
aiicaved o retain their inter-se-seniority in the lower

g

iy - . . . 1
In case, however, the daie of continuous

appoiiient of two or more officers in the lower p
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potogiade i the Same and there (s no specific rule

wherehy their inter-se-seniority in the lower grade

car: he determined, the officer older in age shall be

frcoied senior.” ‘
3. In view of the above discussion, the appeal in hand is allowed and
it is directed that the appellant shall be considered to have been promoted
fo the post «f Associate Professor (BPS-19) from the date of her first
consideration or when her junior (s) was/were promoted on regular basis
and the pericd with effect from 01.03.2013 to 31.03.2017 shall be treated
as study leave on hajf average pay. Parties are left to bear their own costs.

File be consigned to the record room.

ANNOUNCED _LQ_—C/'
16.11.2022

(SALAH-UD-DIN) |
MIMBER (JUDICIAL) -
<~  ©  CAMP COURT ABBOTTABAD

N . |
&i}ft \)‘th—f'gz) .
KATIM ARSHAD KHAN

CHAIRMAN
CAMP COURT ABBOTTABAD
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"rh,e Di_rei:tor, ) ' :
Higher Education Department, K.P.K., '
Peshawar.

Subject: A request to act upon the decusxon and orders of KPK Servuce Trlbunal Court and grant the Studv.
Leave and Promotlon from the due dates 2 : AL J T

DearSir,, ' o ' Y

With due respect zt is to state that | pergged many appeals in the 3Tf|ce of the dlrectorate and

e‘ 59 -
secretariat about the |njust|ce ! faced for grant of my study leave and contmuous promotlon

deferments snnce 2014 to 2019 For your kind reminding, | qualified Ph. D forelgn scholarshlp and

Aablde by all rules and regu!ation til} the moment l retirned and rejomed ngher educatlon

' department Then | appealed and got accepted my service appeal.against my Extraordmary Leave"

notlﬂcatton and Promotion deferments from BS-18 to BS-19 in the serwce Trlbunal Cour_t of K. P K
who has ordered to set aside both of notlflcatlons issued on 14. 05 2019 & 18. 07 2017 and grant of.
promotlon from Bs-18 to BS-19(to the post of Associate Professor) from18-03 2014 wuth a!l back
benefsts The said court also ordered to grant me due Study leave from 01 03. 2013 to 31 03. 2017 )
with all back benefits and due pay instead of EOL. ' : A .

You are therefore. humbly requested to grant me, my due study leave and promotlon please
P will really be grateful for your consideration after a long span of despalr :

Looking forward your kind response.

N:B. A copy of the Service Tribunal Court of KPK order'.is attached please.

Associate Professor in Chemistry
ZA, GPGC Ghazi.
Dated: April 10,2023

Copy to: :
Chief secretary, KPK, Civil Secretanat Peshawar.

o Ut

Olrecturatc of Highwer § nur.ano':ﬂ
Khybor Pakhiunkbwa
RECEIVED UON

18 APR 252
-(g"él — /Q]

Diary # Page #
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R IN THE SUPREME COUR _
e Anvellae o S OF PAKISTAN

(Appellate Jurisaistig i SIS TAN

>
e No. — 1o
Chief Secretary to Government of }
Peshawar & others ent of Khyber Pakhtunkhwa,
PETITIONERS
VERSUS
RESPONDENT
NOTICE
Alnois B - ::c o
A Sugrarie £ <2k
Guo.. wf 'P)c:'.ﬁsssvr ;

Ms. Gulnaz Bibi Associate Professo i
i r BS-19 Government Girls
5’!,’{ {;’Lﬂy n Degree College Ghazi District Haripur

e .29,

Please take notice Regnstered A/D post to the effect that I am ﬁlmg
CPLA with stay application in the above titled case against the judgment of
the Hon'ble Khyber ,gPéicf\ﬁn wa Service Tribunal, Camp Court
Abbottabad dated a%ed in Service Appeal No.1177/2020
befo;e theS~ & '  Jranch Reg;stry at Peshawar.

(Moinud-Din Humayun)
Advocate-on-Record

TlPwwbmiants b

- #%arss s gz = 2-Gupreme Court of Pakistan
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