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Case No,_ 1308/2023
S.No. | Date oforder | ~ Order E)“rAbther-p‘roAceéair{gS with signature of judge
proceedings
1 12.06.2023 | As per direction of the Worthy Chairman the |

present appeal is fixed for decision on office ohjzction |

before Single Bench at Peshawar on W-06-2023
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.Respected Sir,

{i_" It is submitted that the pr—’esen{ appeal was received on 08.05.2023 after
thoroughly ‘scrutinizing the same many deficiencies were found in it which was
returned to the counsel for thetappellant for completion ‘a‘nd resubmiss:on within

~ 15 days which was to be resubmitted on 24-05-2023 but counsel for the anpeliant
“re-filed the same today on 05.06.2023 late by 11 days. |

The appeal is submitted to your Honour under rule-7{c) af Khvber
Pakhtunkhwa Service Tribunal rules 1974 for appfoprlate order pimw
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M(- appeal of Mr. Dawood Shah Ex-PST son of.Saddar udd Din v/ GPS Saic
District Mohmand mcewod today'i i.e. on 08.05.

2023 is incomplet: .o tho foltowing <cove which
is returned 1o the counsel for the appolianl for completion and res uLm'wm v\,iiin. '

15 days

Affidavit be got attested by the Oath Comm‘ésfsione'

Annexures of the appeal areima.i:f;ested ‘

@ Copy of Writ Petition in respect of appellant mentionod in‘the memo.of appealis net
attached with the appeal be placed on it. :

Annexures-A, B, D, E and judgment dated 26.3. 70;‘1

‘I*“fnbfe ‘which may be replaced by lep.blo/be T(\r
‘5’ E., owelheority ahow Hie dlepordm

tached with apna2al are

akpu/_m made oy pot-bees,

Z
Vi duian analfed o necsary ,mey
pr._ ﬁ;/i_/zog.s.
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BEFORE THE KHYBER PAKHTUNKHWA SHLRVICE 'I RIBUNAL,

‘PESHAWAR.

Appeal No. 136? bof2023 o 3 :

Dawood Shah Ex-PST S/o Saddar Ud Dm R/o GPS Sald
Khan Kor 02 DlStI‘lCl Mohmand ;

Appellant
Co VERSUS 1 1
1. D1 rector Eduoatlon New Mer ge Ared KPK Peshawar.
2. District: -Education 'Off" icer . at - ‘Ghalancu Dijstrict
Mohmand. -
3. District Account Officer District Monmand
Ceeeerene Respondents
| A INDEX s Lo
1S.No_|.Descriptionof documents | Annexure | Pagus
1. Memo of Appeal * *_-.l-.-.-.*b-. |
2. Addresses of the pames v T
3. Affidavit, - .t B _1
4 Application for condonation of : \f T
delay - M
5. Copy of appointment order A W= \ Ly
6. Copy of order ' : B Ve \'Zl
|7 Copy of Judgment 1 sC \2-23
8. .| Copy ofreinstatement order | * D - 333y
9. Copy of order - VE 2 <20
10.  !Copy of Judgment dated| " . § F I:q.__
L j2smnos . ISR
| 11, 1.Copy of the Judgment of the|: fG ] :
! Writ Petition No. 2498/20i2| . - ‘“q"'i' :
| dated 22/01/2019 R
i 12. | Copy " of Judgment dated “H _ ; i
 128.01.20227 - A ‘>___pj.b
13. | Copy of impugned order [ S g | 3. TH
' 14. | Copy of Départmental Appeal ] _ :LS-EFQ
LS. Copy of Judgments ‘K q?_fgx{_ ;
16. Copy of Judgment of Supremy L | b
: Court  ° T 1y =X '1‘2
18. | Wakalat Nama : ',;L‘ R __r T

Appe

Through %
Co 1 %}(huttak

Réceda Khan
Advocates, High Court, Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA_’SERVICE
TRIBUNAL. PESHAWAR. -

‘_AppealNo - 0f2023' ! |
‘ i

Dawood Shah Ex-PST- S/o Saddar Ud Din R/0{GPS
Said Khan Kor 02 District Mohmand

s Appellant

VERSUS

1. Director Education New Merge Area KPK Peshawar.

2. District .Education Officer at Ghalanai Disirict

Mohmand. ‘ -

3. District Account Officer District Mohmand.
| | |
........ Respondents '
APPEAL UNDER SECTION 4 OF THE KPK!
SERVICE TRIBUNAL ACT, 1974, AGAINST;
THE IMPUGNED ORDER DATED 04.10. 20221
WHEREBY THE SERVICE {OF THE!
APPELLANT HAS BEEN rWITHRAWN}

AGAINST WHICH THE APPELLANT FILED} '
DEPARTMENTAL APPEAL ON 03.11. 2022,
WHICH HAS NOT BEEN DECIDED WITIN

THE STATUTORY PERIOD i . ’
‘ P :
Praver: { . :

. | ’
On acceptance of the instant service appeal

the impugned order dated 04.10.2022 may kindly'
be set aside and the appellant mdy kindly be
reinstate on his service OR pensionary benefits |
- may kind.ly_be granted 'in favor of the appellam:

alongwith all back benefits. }
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Respectfully Sheweth:

FACTS-Z"‘

.

2)

3)

4)

(Copy of Judgment is. attached as Annexure (‘ ). -

.
L e & st s
* .

‘The appellant respectfully submrts as under .1

f hat the appellant was appomted as PST (BPS-07)

on 06/03/2003 as community base school teacher
A

after recommendanon of Selectron Commrttee and
F

also fulﬁllment the requlred crlterla for the said
post. (Copy of appomtment order Is attabhed as

Annexure A). i
o b
R )

That after appon11trnent the appellant performed his

) duty W1th full devotion and hard work and no

]
complamt whatsoever has been made agamst the -

' ‘appellant.

“That’ the appellant performed his official du‘y till

31/ 12/2010 w1th respondent Department and after
that due to closer of commumty school the selv1cc
of the appellant has been dlspensed v1de the
1mpugned notlﬁcatlon dated 13/ 12/2010 (Copy of
order is attached as Annexure- B) o l

l" |

That the "appellant submitted 'tWrit “Petition No.

| 2498172.0 '12 for reinstateme'nt-]anfi regularizatiOn of

. his servnce which has been accepted on 15.06. 20 16.




5)-

6)

)

is attached as Annexure-D). 1

-3

That r;on-iinp]ementation of Judgment_passed in

" Writ Petition No: 2498/2012 the appellant filed
' _COC7No. 330-P/2016 on requbnse,of whigh the
‘appél‘la‘ﬁt has been reinstated on 19/04/2017 biy the

respondent Department on-community project for

a pefiqd of one year. (Copy of reinstatement order

] .
.- o
That‘thé appellant has been adjusted on permanent

N e - AU (7 VAN, bt S

post ‘and has been regularizéd c;n 30.04.201§ and
pérforme‘dl his duty With responci_ént Department on
regulaxj' bas-is., (Copy_ of o_rdéf. is attachesd as
Annexure-E). | - :

That the respondent Department filed CPLA No

450 P/2016 agamst the - saldg Judgment dated

15/06/2016 whereby  the %Judgment Hated
15.06.2016 are set aside on 28/11/2018 and the
matter is remanded to the learried High Court for
decmon a fresh of the Writ Pe‘utlon filed b‘y the
reSpondent (Copy of Judgment{ dated 28/11/2018

of the Supreme Court of ‘Pakistan is attached as
Annexure-F). ‘

4
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8)-

9)

10)

11)

| Annexure -I).

~
L ——— o . 2

That laft‘e‘r remand the case to learned High Court

Writ: Petlflon No 2498/20] 2 dated 22.01. 701}9 the

verdtct of the Judgment of Peshawar High Count

Peshawar Para No 21 of the Judgment accordmgly,
this end all the connecting petmons are allowed :
and. respondent are 1ssued writ directing them to
treat the Petitioners of this .end of all the connectmg
petitions as regular permanent ernployees from the
law came into force, as discuss above or frorn the
date of ofﬁc1at1ng service as stated and the relevant
prov1sron of law. (Copy .of the Judgment of the
Writ Petition No. 2498/2012 dated 22/01/%019 IS

attached as Annexure Q). ;
!

.
That. the . respondent Department filed CPLA
agamst the Judgment order ldated 22. 01'2019
which was rejected on 28. 01 2022. (Copy of
Judgment dated 28.01.20223 is attached as

Annexure—H). Sy

That on. 04 10.2022 the 1mpugned order has been
whereby the appomtment order of the appellant has
been w1thdrawn without full ﬁlmg the codal

formalities. (Copy of impugned order is attached as

i
L4
;"

That the appellant filed a Departmental Appeal
agamst the 1mpugned order dated 04/ 10/7027 on
03/11/2022 whtch is not been decnded wuhln the
statutoryzpertod (Copy of Departmental /\ppeal 1S
attached as Annexure-J). | 1 L ;

| f
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3



A).

B)

C)

D)

E)

F)

G)

,H)

*5" .' ‘

-'%

12) That feelmg aggrreved the appellant prepards the

mstant Servrce Appeal before this Hon' able

Trrbunal mter alia on the followmg grounds

GROUNDS

That :the impugned order'dat.ed 64/ 10/2022 is come
under the definition of v01d order because’ llt has
been passed without fulﬁllmg the codal

formaliti_es. o _} R

That no charge sheet and statement of allegation

has been rssued or served to thetappellant

That no-show cause notrce hasfbeen 1ssued to the
appellant ‘

That no _Departmental or regular inquiry has been

“conducted against the appe'llant.: |

That no 'oppoﬁr_‘tun.ity ~of personal hearing and

defense has been provided to the appellant.

That'there“is no illegality on part of the appéllant

. . . :
That similar nature Service Apgeal No. 1371/701 7

has been accepted by this Hon able Trlbunal on

7‘26/03/2019 as. well as in’ lServrce Appeal No.
: 4904/2021 which has. already been accepted by this

Hon' able ‘tribunal on 31/01/2022 (COpv of

: Judgments are attached as Annexure-K).

]

That accordmg to the Judgment of Supremc Coun

reported on 2009 SCMR page l 1f a trlbunal 01 the



| D

oo :
'f'é’

Supreme Court decrde a pomt of law relating to the
terms and COl‘ldlthI‘l of a cml servwe who htlgated
and there were other cw1l servant who may not
have taken any legal proceedmg, in such a case the
dlctates of _]USthC and rules of; good governance
demand that the beneﬁt of the sa1d dec151on be

extended to the other civil servants also, who [may,

not: - be parties! to that - ht1gat1on mstead of

compellmg them to apploach the trrbunal or any
other legal forum. All cmzen are equal befo:e law
lf entltled to equal protectlon of law as per Amcle
25 of the construction. (Copy of Judgment of

Supreme Court s attached as Annexure -L).

That any other will be ralsed at the tlme of

arguments wnth the prlor perm1531on of this Hon' n
‘L
i .

u

It is therefore most humbly prayed that On
acceptance of :the mstant servrce appeal the
1mpugned order dated 04. 10. 2022 may kmdly be

- set asrde and the appellant may klndly be rernsrate

on his servnce OR pensronary beneﬁts may kmdly

be granted in favor of the appellant alongwrth all

1

back beneﬁts : 0

Any . other remedy Wthh th1s august trlbunal
deems fit. that may also onward granted in favor of

‘ appellant \J\g 23>

: Appellant . (
’lhrou?h o /
‘ Kab r Uilah
‘ @%oéd&a'l(han

' Advocates, High Couit,
. . . Peshawar.
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BEFORE THE KHYBER PAI\HTUNKHWA SERVICE i

Appeal No

1)
2) -
3)
4)

TRIBUNAL PESHAWAR

. <6f2023

- T Sy G G -

Dawood Shah Ex-PST S/o Saddar Ud Dm R/o .GPS -
Said Khan Kor 02 District Mohmand

. Appellant
' VERSUS '

1. Dlrector Educatlon New Merge Area KPK Peshawar
2. District Education Officer at Ghalana1 District
Mohmand. f
3. District Account Ofﬁcer District Mohmand "

Respondents

ADDRESSES OF THE PARTIES

Thr e r—————— . = . - -

Appellant o . "_‘ g - -,: [
; {

Dawood Shah Ex-PST S/o Saddar Ud- Dm R/oi GPS

Said Khan Kor 02 District Mohmand '

Respondents ‘ |

!

The Addltronal Chief Secretary New Merge fAlea

Secretariat Peshawar. _

Director Education New Merge Area Peshawar

District Education Officer District Khyber

Political Agent Drstrlot Khyber: .
- b&»é\’

Appellant

(@g;gﬁiﬁ% N

a Rooeda Khan = |

Advocates, ngh Court,
Pcshawar

N

RN
-
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TRIBUNAL, PF‘SHAWAR

|
BEFORE THE KHYRER PAKHTUNKHWA SERVICE }
{

" Appeal No. .~ 0of2023 "

Dawood - Shah Ex- PST S/o Saddar Ud Din R/o
-~ Said Khan Kor 02 DlStI‘ICt Mohmand

eeiiee. Appellant |
.. VERSUS | :

1. Director Edncatlon'New Mefge Area KPK Peshawar.
2. District. Education - Officer at Ghalana1 District

Mohmand. ‘
3. District. Account Ofﬁcer Dlstrlct Mohmand }-

1

Respondents

| AF FIDAVIT

I Dawood Shah Ex PST S/o Saddar Ud- .Din R/o GPS Said

Khan Kor 02 District Mohmand do hereby solemnly and oath

that the contents of the instant appeal are true and correct to

- the best of my knowledge and bellef and nothmg has ‘been

concealed from thls Hon' able Court
. £

I O\» g\s‘>
Depomnt i
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BEF ORE THE KHYBFR PARHTUNKHWA SERV[CE
| TR[BUNAL PFSHAWAR |

Appeal No. 'T-Qf2023- g - |
- Dawood Shah Ex-PST S/o Saddar Ud Din R/o:GPS
Said Khan Kor 02 District Mohmapd ;

Appellant
~ VERSUS
- 1. Director Education New Merg"e. Aféa_KPK Peshawar.
2. District. Education Officer’ at ?Ghalanai District
B Mohmand. '
3. DIStI’lCt Account Ofﬁcer DIStI’lCt Mohmand

R¢§pondents

‘ APPLICATION FOR CONDINATION OF DELAY
. IFANY ' *

ReépectfullY She_w;g)th:

~ Petitioner submits a's:.und?r:-- N
- 1. That the a-l)o‘ve mentioned appeal is ﬁl’ing:tlj:c—,ffore thi§ Hon'
able CoUrf in :Which; no date is fixed for ;ﬁked for héaring

so far. -

2) That the appéllant was appointed as PST(BPS-07) on
06/03/2003'215 community base school teacher after
f recommendatlon of Selecuon Comm1ttee and also

fulﬁllment the required criteria for the sald post.



|
. 3. That after a,ppomtment the appellant performed his

T i s i e

duty wrth full devotron and hard work and no
complamt whatsoeve1 has been imade agamstt the
appellant d
4. That'.on_.i(‘)4.1:0.2022 the impugned order has ‘been

whereby-the appointment order of the appel[ant has
| been wrthdrawn without full ﬁlrng the codal

formahtles

5. That there is no number of precedents of the Supreme
Court of Pakrstan which provides that the cases shall be

decided on merlts rather than techmcalltles .

6. That any other grounds will be raised at the time of
arguments’ with the prior permiSfion of this. Hon; able
court. - - o ~ N |

-

Itis therefore requested that the limitation penod (if

any) may krndly be condone in the mterest of j ustlce

9,.

' N . Appellant 4
Through / 7
o Kabit~Ullah Khattak
@
s Roceda Khan

 Advocates, Hrgh Court Peshawar

H
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: Politicaagent Mohnid Auency vide hiv offive NoJ oy

cundidates are here by appointed against, |

schools noted against their nunies with i immediate elfect,

XIC Posts.in the mn,lnuml; schools undu president,
, speeial development ps whkage in Khwaizai / Buizai innccessible areus in BPS. 7 plus Usul
4 allowances as admissible under thesrules on contract buse for the project period in the .

8BS T8Y Dated. 7()/()"/"()(13 . the folow ng

s e g' W)
I C UJ'ASULI“U” upan the recommendition of mc sclection commitice and sesinetion wf

ki

B

VL.'\

SJE | Name of sandidate with Father name School where appoinled
g ! Molhiammad:Shah $/0 Musa Yar Khan C.S Bad Manai Ghafoor
: 2 “Munir Khan S/0 Ali- Rehman C S Sham Shaly Yousal Khan' i
3 Noor Ullal Khan /0 Mukarant Khan Do [
4 4 Dawood Sl b/u Sadrud Din ' 'l.C.S Shaly Mir Kore Khan Abad
s Qadair Klizf, $/0 Shah Jehan " Do ¢ f
6 Syyar Khay'S/O &nvir Zada Khan .C.8 Badmanal Gulzar f : g
o7 Ajmat Khan /0 Pir Ghulam C.S Ghair Dhand A!...-n.
l S Fazal-1- Subaan $/O Abdul Lalil C.S Manzari ¢ lu.L.n.l ¥ .mn ,"
Fe 19 Mohammad Lsrar S/ Mir Zada & han 0 CLS Badmimai Oh.xlum
i 10 - | Abdul S;mml $/0 Mohammad Ralig ' C.S Lakhkar Kl”: Gul Wali
co TR | Abdul Malil $/0 Feroz Khan C S Lundi Shah Zarin
o {12 | Bashir Ah uad S/0 Suid Akram f .S Lakbkar Kili Gul Wali |
K Shad Ali™ <ii il S/0 Hasham Kifan ! C.S Bad Manai Gul Zar :
L[ 14 | Saadullah €73 Maji Dawa Jan C.8 Mama Zai Sekandar \
fos ‘N‘ai'.%irGuPﬂ * Mawab Khat ! Do : :
(16 - | Zauta Kha . t C.S Manzari Cheeny Shinwari |
i1 17 | Tajawal K © C.8 Jarcbai Fazal '
e 18 Ahmad Kn C.S Masti Kore Gulab
L1 ] Hazrat She. Sanib Jamal C.S King Mehrab Gul
§ 1200 AL ARDy e Mobamp i C.8 Ucha Jewara Naik Mol '
121 Sajjad S/ 1 nzad Gul C.$ Kung Mchiab Gul §
122 Sultan Moy wad S710 Huji Mohammad Shal jC. .Kh.m Baig Kore ljuzat
‘ 23, Haleem K 5/0 Zerif Khan Do
t 124 Samar Ahm.. . $/Q .+ mad Gul C.S Kuzu Kass Ghulam Buvmr ;
r 1257 | Daftar Khan /0 Mohammad Akbar C.S Khan Baig Kore Fazlaj Manan |!
“26 Khaista Zar 2/0 Theznullah C.S Khan Baig Kore Fazlai Mannan |}
: - G i A I
L 1 |
g R i
kKb (1.6.0) : = ' ~

T Mol Ageney i Ghallana

it Neai papy

-




‘ N
z - 5
I A 7
‘ STl N of Candidate with Fathers 1\ e [ Schouol where appoinied
C , 27| iamil Shah SO Tlakeem Kl : C.S Nazar Kore Aslum
: ZS wslam Khan$/0 Hazral Molmmm wls C.S Ucha dewara Ne uk A ‘Auhu
1129 | iohammad Quiraish $/0 Mohammicat Akbar | C.S Nuzar l\mc Aslam
30 ¢ chammad Khan 8/0 Ghulam Sakli C.S Soor Dagi Yaqub Khaxa -
31 ;s“.‘{'iy"\ﬁoh amhad S/0 Shah Rasool | .8 Kaka Kore Hupar Jan © -
32 FTAUNABISIO Lal Said .. | C.8 Soor Dagi Yagub '
33 R “Shamim $/0 Ahmad Gul . ) 1¢.8 Kuzu I\‘[ Ghulam Bashir
34 Thal Zai S/10 Khan Said ‘ LS Sam (Jlmlxll.u Stray Khan
a5 Fida Mohammad $/0 Arsala Khan Do
36| Saa Moliwmmad 870 Shah Rasool C ] €.8 Kuka Kore Huanwr Jan
37 0| Migab Khan $/0 Khun Sharit . .8 Kung Sabzali
38| Suddi Khan 80 Maweez Khan : Do
39 ] Khyali jun 870 Joor Jun C.S Spinki Tanyi \'dddr ,
40 | Amir Khan S/0 Hamid Khan - 9] - .
41| Shab Nazir S/o Arsala Khan - . .S Spinki Tangi Sikandar.
42| Sultan Murad S/0 Gula Dad | : Do '
3 | ahic Al S70 Gula Khan & C.8 Bad Manai Bakht Jamal
| Mawad Gul $/0 Hayat Gul C.S Toora Khwa Sherin
45 | Mohd Raz S/0 Zarghun Shah o ' Do N
46 | Siyar S/O Dost Mohammad | C.S Gulma Iaji Almus '
47 - | Azmal Gul S/0 Rahat Gul ) Do
48| Laqat Ali 870 Mumtaz Khan C.S Atam Killi Ghulam Sanvur
49 1 Khuzair Khan'S/0 Noor Jamal . * | C.S Atam Killi Mohdi Gul
S0 | dimal Shal' S/o Habib Khan . | C.S Bad Manai Bath Jumg!
St | Khanadan 5/0 Wazir Khan | C.S Atam Kili Ghulam Sarwar
52 | Azaz Ullah §/0 Itbar Khan . - C.S Sham Shah Bxlaqd
53 | lssa Dad Khan 8/0 Dula Dad E C.S Atlam Kili Mohdi Gul
1 o o4 Akbar Khan 8/0 Sher jan .,  €.S Landi Shah %alm Khan N &
wenglDSS | Lz Al S/O Wazir Khan QIMVNWW C.S Badmanai Yad Mohd Qs‘bw"ﬁﬂ ,
56 . | Hussain-Shalty S/0 Syed Mestan Shah | C.S Maiizari Chccna l ‘agir
57 | Janat Gul /0 Zulfan s C.S Ghair Dhand-Akram i
58 | Mezullah /0 Najeem Khan C.S Baidmani Yad Mohd
59 | Said:Ahmad $/0 Mohammad Afzal C.S Manzari Chccna Shinwari!
60 | Mohammad Khan S/0 Mohammad Wali C.S Toor Khel Ahmad Noor
61 | Irfan Ullah S/O Alqash Khan . Do ‘
62 | Puzeer Khan S/C Mohammad Hanil C.S Khanjar 1\1“1 Malik Abid :
63 1 Ali Gohar $/O Ajmir Khan ‘ C.S Yara Khel Haji Madar |
64 Al 1 S/O Bashu Khan C.S-Khanjar Killj Malik Abd i
05 b W Jan $/0 lzzat Gul o C.S Jarobi Fazal |
06 . al +Uilak 5/0 Najeens Khan o ] ¢.8 Sham Shab Biland |
67 " I"Chaum Said S/O Noor Siad . C.S Jarobi Abdullah ‘
08 | Bact “hah Hassan S/0 Ibrahim Shah - Do '
09 | Sh i ichan S/0 Shamroz Khan . C.S Shumrad Khel Noor Zada i
70 - \I!_%/u Ikram Khan o ' v Do |
71 “han §/6 Jamal Khan:. C.S Maim Khel Malik Islan: Bacha
Hahmn Rban ghi 100y h ' ) ' .
Muhimand Agen s, Ghallana : -~ : U Cant Nead page




~\3- e

;\ e of Candidute with Fatiers Name - | School wherg: /\ppom(ﬂd :
“Saddar Shaly $/0 Mir Zaman Rhan -~ CSNMmHﬂn]MMmlﬂmanhu
Sartaj S/o Mahboob Khan - | C.S Yaru Khel Haji Madir
] Mohammad Nascer $/0 Ghimi Khan® -~ | .8 Mulx Khel l()()l.l T -1151 J’\yui)
Asal Khan 8/0 Saidan Khan . A Do :
Pz Khiain-$/0 Badam Khan 1 CL8 Shakar Khgl Khatain J.m
/7 /\Jm.ll Khvan $/0. Hallfulldh - o .. Do i
78 | Ranvaish Khan $/0.Gul Said coo 1O Ughiizado khel Faroog
7 Mustaln Khan /0 Wasil Khan [~ . S Do
180, ArilShah S/Q-Rahil Shah .+ - ' C.S Abdul Kivel Flingar M. \mm !
‘8] Shah Bad Shaul 8/0-Huzrat Bad bh.ah . - Do IR
82 Mohamm: ad Hazogr $/0 Hazrat Bad Shah™ . -] Cs Shna !\hcl,_, Yaqub ;
83 | Suhbal Shah $/0 Amir Khisro o bo o
|84 thsan Ullah 870 Gul Alam - -GS Abdul I\hcl Saced Ullah.
83 Kiramat Shaly $/0 Musharal Shah -+~ Bo o
86 Dawood Shal S/0 Sulman Shah -+ 1 C:S Matina Mdhk } -
87 Fazlai Day.m S/0 Sadrwd Dy . . C.8 kankar Kifli M.1? arid Utlah
88 Muzalar Khan $/0 Zaman‘Khan e 1 C.8 Dag, i\llh Syed Quhar : .
{89 Fazlai Subhan $/0 Mirza luL:.cm Sadrud’ Dm -C.S Masti Kou. M.ibdhlb Khan- 1
190 Yousai Khan $/0 Syed Rahntin | w1 C.S ZoarKilliy AU ‘
91 - | Abdul Malik S/0 S.ud M'ﬂmmnmd Shah = " |CS dl\hk.l Kl%h Faiz Ah -
4
"TERMS/"i')NDi'i’I""‘Nf) -

1= The: poointments of the Teachers are made on temporary busis and linble lo 1cnnmauon
withou: .1y noti ice/ussigning any reasons.
2= The should produce: their I'callh and £, 5c ccr[x!'c.alcs from the Agcncv Sergcon Mohmam.
C-Agencey ‘mll.m.u i
3« Chi e vepert should be submilted (o lm oflm in duplicatcwavith in a ..pcc1hc pcuod
4= Af e ganrhdni»sllc.u:hcls failed to report ol their arrival “to the cconcerned schgols within
“fifleen ds 13(13) weeir orders will be automatically considercd - as cauccllcd ‘ i o

Sie Aru demic qv“llﬁc.mon is musl lo bc v«.ufcd o o |[ '

(MAJL GUL RAHMAN)
: . , . A “Ageney Education Officer
) _ Ct B - Mohmaiid Ageney at Ghdllunai.
& Endst No_ 49935089 " Dated. 06 /01/700';. s . T
Copy of the above is forwarded to the:-

{ Dircctor of Education, FATANWE ‘B Peshawar, : .

2 Folitical Agent Mohmand Agency al Ghallanai w/r his office memo No.as cxtcd.‘

3 Agency Surgeon Mohmand Agency at Ghallanal, '

4, AssiePolitical Agent(Upper Mohmand)at Ghallanai,

d,. Agency Accounts Officer, Mahmand Ageney it Ghitllanai,
P O, - Acel/Pay Clerk in Jocal office. .
L - 797 Cawdidates concerned, - o ok : -

{ . : : - ' alox ‘

; o . o o Agdncy Lﬂlxcat%:i?/ﬂ?:cfc?-sr ,
P L ’ - Méhmand Agenty af Ghallanai, :
I ; o . : . -

L emd -

. lful,'unkh.m(l'Lli.()J
i Mubmamd Ageney at Ghallangy
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TERMINATION,

schoals are hereby terminated with effect from 31.12.2010.

On the basts of letter received from Directorata of Education (FATA} wvide
No.8878-87 dated 13.12.2010, Services of the following teachers/chowkidars of community

SNo | Personal No | Name Pos| Remarky i
1 354187 | HASMAT ARA P'Y C.YEACHER
" ) 2 354188 | PALWASHA BIBI P T.C.TEACHER
g 3 354982 | 2uHRA 3181 P T C.JEACHER e
RN 4 355168 | SAMINA GUL P T C TEACKER
U \ 5 355182 | sHAZIA BEGUM £ T C.TEACHER
f ' ! i 6 355198 | SEEMA GUL P.T.C.YEACHER
3 , | 7 355202 | NIGAT PARVEEN P T C.TEACHER
. 8 355220 | SANOOBAR KHAN P T.C TEACHER
! 9 355330 | L1AQAT AL P.T.C.TEACHER
y ! 10 356588 | SHENAIR SHANAZ P T.C.YEACHER
1 356679 | SAIOA BEGUM P.T.C.TEACHER
Lo 12 358864 | SADAQAT BEGUM ».T.C.YEACHER
. 13 359868 | gUSHRA BEGUM P.T.C.TEACHER
14 360122 | sHAMIM ARA P.T.C TEACHER
~e3T 15 360124 | SALHA TAJ P.T.C.TEACHER :
o 16 360246 | SHAHZIA BEGUM P.T.C.YEACHER
o 17 361858 | RASHIDA 618 P.T.C.TEACHER
o 18 362000 | SHAMIM BEGUM P.T.C.YEACHER
A 18 362003 | SHAGUFTA. BEGUM P.T.CTEACHER
. 20 362017 | RAHILA ZIa P.T.C.TEACHER
{ 21 . 387533 | .BUSHRA EEGUM P.T.C.TEACHER
! 22 373973 | NEGATE BANO P.T.C.TEACHER
-~ 23 373996- |. WASKAT BI3i P.T.C.TEACHER
24 383168 | MUSLIMA BEGUM P.T.C.TEACHER
¢ 25 384812 | SHAHIDA 81BI P.T.C.TEACHER
. t 126" 401355 | AisHAH BiBJ PI.C.TEACHER
ol 27 402521 | NAURINA P.T.C.TEACHER
".; 28 402641 | nasIRA P.Y.C.TEACHER
33 29 402652 | zENAB P.T.C.YEACHER
44, 30 _ 435756 | sKaHiDA Bigt P.T.C.TEACHER
e 31 444190 | sAMA P.T.C.TEACHER
proo e 32 354955 | BAJAD KHAN P.T.C.TEACHER LY
PN 33 355164 | SAFIA BEGUM P.Y.C.YEACHER \ é §
< 34 355208 | NAGINA BEGUM P.T.C.TEACHER
Y 35 360123 [ HIKMAT ULLAM. P.Y.C.TEACHER
36 362020 | miNA GUL P.T.CTEACHER
37 . 382021 TAHIRAGUL P.Y.C.TEACHER
38 |- 377350 | Lwwa, M P.Y.C.TEAGHER
3s b 381783 | ApMKHAN | P.T.C.TEACHER
(401 = - 354798 | AN | P.TCTEACHER
' ’ 41 = 3548421 L. P.Y.C.TEACHER
I TR W > % : PYCYEACHER [ -
"J;" ' 43 | P.LCIEACHER | -
ol PYCYEAGHSR |
P P.Y. Qlﬁ Q MER .| <
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- % -z

b - . » » M
354432 | Bap s B ItACHEh
L5403 | AAZ OV AMIAL ST AIL T LI N—
354834 | LIAGAT AU Kitast N LaAXAi A A
344038 | nagurmmny JE1gIeActeR
334937 | ASLAM KHAN PILTEACER
354038 [igeapavriian | RTGICACHIA -
24020 | AsmAL krian PTG ILAGHER
JB4040 | ASGHAR KHAN PICICACHER | o s
354941 | NA2im GUL ¥ (¢ ILAGHER
354942 | st SHAN P 1CTEACHER
356345 | SHAH JEHAN PG TEACHER
352046 | IRFAN ULLAH P T CTEACHER
J54043 | DAAWAR KIHAN #13 C.IEACHER
354350 | AR KEAN DT CIEACHER
354351 | GHULAM SAID P.7 C.ICACHER
354932 | MAz uLtan P.T S TEACHER
354£53 | sHAWHAZAR ‘PTLIEACHER _
35¢456 § SAD ULLAK P.1.C.TEACHER
554959 : FAYA2 KrAl P.T.C TEACHER
354852 | oawooD sHAH PTG TEACHER
154366 | AGIF RHAN P.T.CIEACHER
354969 { SIHAT BADSHAH PYCTEAC
v 354870 | BADSHAH HUSSAIN P.1 € TEACHER
€. 354571 | SAMANDAR KHAN P TC TEACHER
N 354972 | s HASSAN P1.CTEACHER
KRR 350075 | SHAD ALY P1.C1EACHER
, 75 35497€ | HUSSAIN SHAH P.Y.C TEACHER
‘3 [ T 354978 | MOHAMMAD NADAR P.Y.C TEACHER
Doy n 354979 | #0NAD KHAN P.T.C.TEACHER
N 18 354980 | MURAD ALI P.T.C.TEACHER
RS 78 354881 | SHAHD NASEEM P.T.C.TEACHER
(] AT 80 354985 { GuL ZAR P.T.CTEACHER
o el Ll 354987 _SAYAR KHAN £.1.C.TEACHER
v, s 354985 _1OHAMMAD SHAFIQ P.IC.TIACHER
L v Y “83 354990 | NADIA BEGUM P.Y.C.TEACHER
: “.' f. £4 355127 | NAVEEDA GUL P.T.C.JEACHER
,;Lﬂ 85 355133 | ROSHAN 8181 PI.C TEACHER
vy 83 355137 | MUNTAHA D181 P.Y.C.TZACHER
A N S 355149 | Racn PICIEACHER
-{" r, 8¢ 355175 | SHAGUFTA NAWSZ PTLIEACHER | _
r,,; | 86 355176 | sHAZIA GAMAR PYCTEACHER |
o 80 . 355178 | WAISEDA BIBI . PTCTEACHER |
9 1 81 355180 | Fatia Bial PTCTEACKER |
,‘-,E f 92 355181 | eusHrA BIB PTCIEACHER | _
A 34 355187, { RABIHAT BEGUM PIETEACHER
o g‘f 95 355190 | n GAT SEEMA P.T.C TEACHER
"i Ty 8 355191 | RU<HsANA GUL P.T.C YEACHER
g 971 . 355193 | sramimout P.LCTEACHER
}.11-'5 98 | 355185 | WIFAT BEGUM PICYEACHER
;’l'f’:- % 355196 | RLIHSHANDA 20L£L P.T.LTEACHER
'1., L 100 355188 ) Fo7A NORiN P.T.CTEACHER
| 10 g::g:; S 18 ANWAR PT.CYEACHER
‘ TAIMO-AMMAD P.T.CTEACHER
: 104 1 385264 | krazo waN pTCTEACHER! |
355313 | KHSAL) AN P.T.CYEACHER
355314 | niax oHAMMAD PICTEACHER |
385317 | muraD AUl P Y. TEAGHE
q 2LC.TEACKER
398320 | ruzain hea BT CTEACHER
368327 HAZRAT sHAN P‘Y cishc»ué
355329 | Guad kuan — AR L
PYCYEACHER

PY.CYEACHER .
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P ABURCH | A RAR SHIA R R L) -
T LR MOMIGE 1 UCHINA 0 GUN S R L O L
Loy IDUBGT [ MArCRA N l L TEAGEIH
Toap SEAOTES T b AR AR YOLUGAL U IR LS
i b T awne 1 AN fgl:Jﬂ- pLOTEACH [..
L P SRUETY [ NGO Yabatty ! TCACHY ¢
BREK : LA RGP IEVE L Lo A
1 MDY [ananna man T LA
R 10240 A OUDABEGUN Pt AR,
' tac ! ‘.11155]4“] KASAA NELEM PR TEARI ¥ T L
el AGI1E4 ] DarTARRAN L rigAGi o
et 1':.":::_({ .;i;‘:i-ll:l:‘:'ﬁfl___>_ . “t Poltauete L
T e SBAIEN § AR EAZ BT S P
.‘ Wil ow .‘!—’E.JJG; MUATTAH frak | PTCILACHER I
Vv T T 354797 LraT pEguM | PTCIEACHER _
["ya2 T T 311800 | oraman ORESS Y C TEACHER .
Than _Je6575 | sHAZIA D PYC TEACHER .
Myae | 386036 | vosees Bano | PTC TEACHER ,
Cds T 38TBL . zammsma- RreTEACHER |
CAs0 ] 1 383128 | NAZ MOHARIARD PYCYEACHER T
147 91634 | TAMRA _ 1 PICTEACHEK e
'_1351__ — 398489 t HELELAM BB FYCTEACHER .
L {‘. o, 80730 | DILSHAD BEGUM 1 P T JEACHER —
A0 U 354184 | 0w MASHLE I p1¢rEACHER :
f_l_w I 354758 | AZIAT GUL £ Y C TEACHER o
D152 | 354759 | Lz Au picweacen L
| 1531 3543C3 | ADDUL MALIK _jpYcTeacheR | -
RE 354845 | BAKHTIAR GuL . P T C TEACHER o
155 3540648 | EALELM EARDAR P T TEACHER —y
16 1 L 354517 | WYAS KHAN preveacHes | ]
r 157 354918 | MOHAMMAD I5HAQ P LU TEAGHER
1158 | 354928 | SULTAN MOHAMIAAD PYC YEACHER _—
{159  39484¢ | KHANADAN KHAN P T TEACH R — e
" 16U L. 354035 [ At sMAK —_— PYCIEACHER ' 4
e | 354842 | MOHAMIMAD IR3HAD PYCIEACHER o
( Jez 35494E | MURAD ALY T CIEAGHER —
, 163 324047 | HAYAT MOHAIMMAD KIAN 1 M T.C TEACHER . !
[-tes [ 364960 | ansansoun _dricwaown b
851554967 | TAIMOUAMMAL _|rremei '
I_ 168 394003 | MOAMMAY NASEER pIC 1ucu_ni5w___'___:_“{
187 384984 1 DARWEWSH KHAN PTG IUACHCH o 1
164 " 356868 | GUL NAUI P T CTEACHLR - i
_ 189 7 364067 | AMIA kAN PTG TEACHLHA -
170 354968 | ArMaD xran P.1C TEAGHLR . |
175 ) 1354373 | youamman (5uR KT [EACITR —
12| . 354974 1 gULTAN MIRAD - P T TEAGHER i
173 ':-.' SB4977 | gD AHAMD BHAY PYC YEACHER |
174 | . . 1354682 | pazal DAYAN BAP(. bic YEAcnhaz 1
:;’5 -1 984083 | 4aNAT Quu kiAW PICTEACHER 1|
g 1354084 | naman o K Y C.TEACHER :
. . A * -

h .. .
i e
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4. Nazir Gu! S/O Nawab Khan R/O'vil_lage Laka;r) uppar

2. Tahir Ali S/O Gula Khan H/O Tangl District charsadda .
3.. Muhammad lsrar S/O Mir Zada Khan R/O Gha21 Kor P.O. Ghé len;gu Tehsﬂﬁahrn

Ll L
s T

/’V"?’f‘/. “ ';';

2 “"-

Agency.’ o, i AR A

e, g .
- 1/

Mg mmet

Zai Mohmand agency. .

A4 Muhammad Khan S/0 Muhammad Wali R/O Yousaf Khel Tehsel Uppar Mohmand

e 2

Mohmand Agency. . : .
5. Muhammad Hozoor' Badshah S/0 Hazrat Badshah H/O Gan Sher dad Warsak
Road Peshawar. %,
6. Sehat Badshah S/O Ameer Khusro R/O Shagha.y Bala: Tehsel & Du?tnct Peshawar.
Jamal Shah S/O Habtb Khan R/O Ghazi Beg Uppar Muhmand Mohman{d Agency.
8. Syed Ahmad Shah S/‘O Muhammad Afzal R/O Ghalanai Halim- Zait Mohma‘\d

i

Agency. _ . - : ' 3,

._‘J

‘
s

Q. ‘Mazuliah S/O Na;eem Khan RIO Ghalanai lvluhnnnrl Agency.

10. Fayyaz Khan S/O Badam Khan R/O zarif Kor Yaln Chund fMohmai -d /:«gency '

11.HussainwShah S/O bayed Mastan Shah R/O Mian gan lem Zai ',Eehs?i Uppgr
Mohmand Mohmanq agency. : e

12. Hazral Wali S/O Sher Wali Shahgai Khyber'Agency

13.Gulab Khan S/O Sher Wali Khan R/O Yakka Toot Peshawar City. ;

14.Asghar Khan S/O Feroz Khan R/O Akram Abad Sarki Gate Peshawar City

15.Samandar Khan SIO Khatam Jan R/O Beroon Yakka Toot Peshawar

16..Zinat Khan S/O Zar Bat Khan R/O Shar Khal Koki Khel Sarkai Jamrud Khyber
Agency : - -

17 :Muhammad llyas S/O Noor Muhammad Koki Khei Jamrud Khyber Agency..

18. Abdu! Jalil S/O Lal Zarin R/O Koki Khel I<aron Khe! Jamrud Khyber Agency

19. Tikka Khan S/0 Gul.Baz R/O Koki Khel Ghondi Khyber Agency.

20.Murad Ali S/O Ali Rehrgan Mosa Khel uppar Mohmand, Mohrnand Agenuj

21.Taj Muhammad S/O Haii lal Marjan R/O Yaka Toot Zargar Abad Pesh\.m ar. .

22 Nasrullah S/O Zerat Gul R/O Mohllah Khan Mast Colony Pcsha\. i ._-s,?)- ‘

23, Bakhtiar Gut S/O Muhammadi Gul R/O Zarqar Abad Peshawur Clty Pes’ ; -

24.Sanobar Khan S/O Sarkari Khan PL Hot: District Marcan, ‘ 27 niyaag

25 Wali Khan S/O Jan Abad R/O Mohallah Sh;nman! het Shinvar, Lan£h Kaotal Khytear -

Agency. . S - f : '
26. Mul'amll -Shah S/0O Ha*rat Muharnmad R/O Yaka Ghund bh xl?n*n Mh;hm.n'{f!

b
'

o~ Agrnu' . :
27. Hikmat ulich §/0 Abdur Rohim R/O Lakary ‘lm A LAshiand, :‘.'lczl'am,‘ﬁn-'- REINIER

@ -
- -t ——

‘4

—“h‘ohmand Mohmand‘ - }

- —

S Sy




‘8 D:fawar Khan S/O Haklm Khan R/O Ghalani Uppar Mohmand Mohmand Agenc
,.9 Fazal Amin S/O Fida Muhammad R/O Koki Khel Jamrud Khyber Agency. i.

30. Attah Ulfah S/O Rozi Khan RIO Mola Ghori Khyber Agency . % "
31.Akhtar Munir S/O Janas Khan R/O Kpki Khei Jamrod Khyber Agency.

32.Khyal Zada S/O Aslam Khan R/O Yar Gui Khe! Bara Khyber Agency

33.Mst.Samina Anwar D/O Anwar Kh;}g H.No.160 | Street N03 Muhallah }
majecdAbad District Mardan. ’ - L -

34.Mst Hashmat Ara W/O Qabel Shah R/O Sawal Dher District Mardan.

35.'Mst. Shah Niar Shehnaz W/O Shkir Ullah R/O Shah thi Kor Halim Zal Muhammad o
:*Agency ‘ : a § . E

36. Niaz Muhammad S/0O Noor Muhammad R/IO Haji Takht Bai District Mardan

37 Muatter S/O Sher Rahman R/O Post offlce Mlan Mandi Tehsul Haleem Zan Dlstrlct f l
- Mohmand Agency ' . , t

v

38 Navid Ullah S/O Muhammad Ullah Khan R/O Sher Khan Malak Abad P. O Jamrod
«hyber Agency ; ( 2
‘LY. gher P /(‘ @ avr “50 .7//5"’77"/‘“}‘“ b/

Jliaesties 5’:(12/ /c 7,
- /‘
- ‘/u,/( <« (//t((]lt( "t //.l ,_“7);({”(,( &—//Q % (/

(PETITIONERS)

/

3 . 'v L - ' ’2'-"/“‘
Tor [Gzal ﬂ"/"“ “/’ Dpcirl Afingal 05 .
L /t /'/(- A ERSUS " - ' ¢
[_'.'/ ‘. /r)‘u‘ 4 (&4‘4 / Pl ) e eE ( Q/"/-( aLCy o ot o
i - ‘/_,/'/e.: /v/‘-l;']")'(( > /l d- ez .
' \ The Additional Chief Secretary FATA Secretariat Peshawar ;
Director Education FATA Peshawar . /
( { lAgency Education Officer Mohmand Agency _ ; s .
' N4 Agency Educatign Officer Khyber Agency ™ : s g
@ ‘Political Agent Mohmand Agency . :
\\, ( foimcal Agency Khyber Agency ‘ R DT S
}\‘r % } , * (RESPONDENTS) .
Writ Petiton Under Article 199 of ] j E
Constitution of Islamic F{e_bublic of i . E
Pakistan, 1973 As Amended Upto Date ATTESTED
: o . éxé zzxn/
. - . Peﬂ ANT igh Court

: 27
Resectfully Sheweth :~ :

Brief facts of the case giving rise to the instant writ petition‘ are as under ;
: 'i'C,‘LA

e, R ETITT N

- ﬂﬂé"'a".

‘That Potltloners are- -loyal citizens of Pak:stan and belong to tribal area.

rRu'lZY"that Petmoners had been appomted as the Pro;
AUG 2032
School BPS -07) in FATA (Mohmand and Khy /ber Agency).

b ' RV I
YRS IRV !

ect’ Posts (Communlty base
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g
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Page |1
Judqmenl o . i .
_lm________ RE PESHAWAR HIGH COURT

PDSHAWAR

Judicial Department.‘ -

. Writ Petition 2498-P of 2012. :

Nazir Gul & another......c.cciviiiiiiiinniciiiainvncnn. Petitioners
: Vs.
Additional Chief Secretary FATA and others............ Respondents
Date ofheanng ...................... 15"’ June, 2016...00covvreeen, . i
n o~ N rA
Petxtxoner(s) by M.s Ijaz Anwar & Muhammad Asnf advocates ‘ i ’
Respondent(s) by Mr. Lateef Khan staqdmg counsel & 7 % -
g !
e '.

WAQAR AHMAD SETH, J:- . This - singl

m’ ¥

- ) Judgment shall also dlsposed’of connected writ petmon bearl

. No. 2515-P of 2013, as common question of law and facts are

i.

. : :s
involved therein. S y i

&

. N : - ? .

Nazir Gul & others, hereinafier called the petitioners, -
have knocked the.door of this Court, under Article 199 of th_é
Constitution of Islamic Rébhblic of Pakistan, 1973, for issuance

of an apprOpnate writ du'ectmg the reSpondents to re-instant .

. Aws?cﬁ

_ and regularize their services alongwith outstariding salaries. AT 'f}? ek
) . PQg‘ i e ey

2 —' it \l. . s

-2 The genesis of the casc is.that, petitioners were appointed
/'/ as Primary School ‘Teacher (PST) BS-07 an contract basis for . i

3

1

1

4

z . N ! . . - . o .

.-
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. pfoject period in the Community-bése Schools after the

recommendation of Selection Committee and nomination of

concerned political agent at Mohmand & Khyber Agencies in

o

the years 2003, 2004, 2006 & 2007 reSpecti\‘/_ely. That initially .

petitioners were appointéd on project post, and after initial -

“appointment on contract basis their contract were renewed till

I3

the promulgation of (NTW.F.P) now Khyber Pakhtunkhwa,

Civil Servants (Amendment) Act, 2005 (NWFP Act No. ‘IX of

-

=

E 20(_)5)— and (N-W.F.P) now Khyber Pakhtunkhwa, Employeés

(Regularization of Services) Act, 2009 (NWFP Act No. XVI of

§009) whereby all contractual & adhoc employees have been

regularized by operation of law, but despite it, respondents vide -

impugned notification” dated ;13.12.'201‘0, terminated their

adequate & efficacious remedy petitioners have upproached this

Court through the instant writ petition.”

3. Comments were called from respondents which they

" furnished accordingly, denied the assertion of petitioners and

@
*

community based project schools in FATA, and all communivty'
. ] /z/‘ . .

——

school teachers: were terminated on 31.12.2010° by t‘he

services with effect from 31.12.2010. TIenee, having no other

" stated that they were appointed as PTC project teachers:in .




© .+ 13.12.2010. Further stated that at ail FATA level in eacil

" were required and possible after scrutiny verification of scrutiny

D » S

Page |3

t

: o §
Competent Authority through letter No. 8878-87 dated

i

1S

agency, a scrutiny committce was constituted by the compctcni '
) 3 G -

authority to carry out ‘meaningful scrutiny. verification olf

community schools all over the FATA. The scrutiny committec

i

has identificd functional and non functional i.c ghost schools in -
- - I
FATA. The teachers of non functional / ghost schools were
ordered as closed and ser\'}ices of teachers of those schools were
stand dispensed with, All petitioners in Khyber and Mohmand
agencies were project employees and their services stand
dispensed with on 31.12.2010, after expiry of project period
and closure of community schools. It is pertinent to mention

here that only those community schools were ordered to be re:

opened which were (unctional and in the arca where schaoling
+
9

committee. A notification has been issued by FATA Secretariat
. s . ’ , 1.
wherein the Governor Khyber Pakhtunkhwa being com}:etent

{

authority has approved the re-appointment of communify 1

available posts of PST. .




4, We have heard learned counsel for the petitioner and

‘the competent authority.;' Admittedly the appointment orders

g

N ‘)_’Z -

: ,'P.’a;

ge'l4

' ‘ ' I
learned- AAG appearing on behalf of respondents and perused

the available record.

5. Record is suggestive that betitioners were appointed in

the. prescribed manner after observing all codal formalities,'

such as test and  interview, recommendations of the -

-

Departmehtal Selection Committee and appointment order by -

~ T Ann

placed on record reflects that petitioners were appointed on

contract basis for the project period in the schools. ‘These

appointment letters are for the years ranging from 2001 to 2009. -

: . ' . ',}'_, ) ' ) . . -
It is also an admitted fact that since there initial appointment

their contracts were renewed from time to time and till the

b

promulgation “of Khybef Pakhtgnkhwa Civil Servant;s.‘ ’

(Amendment) Act, 2005 (Act No. IX of 2005) and similar

legislation made by :Khyber‘ Pakhtunkhwa, employees
(Regularization of Services) Act 2009 (KPK Act No. XVI of

2009) vide which the services of all adhoc and contractual

employees were regularized by the Provincial Legislature, the

petitioners were in sérvice. The petitioncrs services . were

terminated allegedly-due (o closure of all community schools in -
o ’ AT%ST EU ;
7 h

Lo 47
L.
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FATA with effect from 31.12.2010 and the reasons given in the.

said closure order is. ghost schools in FATA and the sc.rutinji

--committee, so constituted has identified functional -and non '

functional community schools.

¥

6. One thing is admitted and clear from record that before

I

termination no notice was given to the petitioners and all other;

employees whose services were terminated. Nothing is on

record to show that the scrutiny committee check which re}:orc'l-_« '

and from where they declared functional and.non functional
A ; ' ‘ &

schools and as 1o whether any stadent, may be just one student,
: ) F
X

was studying in that school are not, at that time. One thing is

1 13

_more clear than crystal that once a school has been establishccii

4

that can never be a project nor it can be closed down, if even a

v

single student is studying over there.

7. There is nothing on record showing that after the so

" called revival of 67 community schools wherein 68 male and 66

female community teachers were adjustéd vide order No. 6048-

|

619 dated Ghallani 9" December,. 2011, whether all the-

i

- terminated employees were given notices for interview before -

x

/) '
the said scrutiny committeé t. In the cas Fiaq:
R y - or not. [ - e of_‘_ g“'li

«s

© o —

e . — e
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Hussain and others Vs Federatlon of Palustan, reported u‘x
PLD, 2012 SC-224, (n) (b) () & (4) it-has been held as under:%
. . .
n)  —--Art. 25 A---R:gllt to cducnt:on-—-l:duc'ltton L]
plays an 1mport:mt role in the successful life
of an mdnv:duql-—-.Gcncrally, cducation "is
considered to be the fouﬁdntinn of socicty. '-f -
which l;rings - economic wealth, social t
prosperity, politica.l stability and maintaining ¥

health  population---Further progress of
socicty is bstoppcd in case of deficit of
“educated pcOplc--;Educatcd pcople enjoy
respeet among  their  colleagues and  can
elfectively contribute to the development of
their countr;/\:nnd-.societ)" by inventing new
devices and ‘d_isqoveries»-lslam is a scientific
religion emphasizing on the need of scientific )
inquiry---Nee'd‘ purpose and Kkinds of
education .md as undcr .the mandate of

Quran and Ahadith, clucldqted

B

~b) —-Arts. 270AA@), (9), 25-A, 7, 37(a) &n o
184(3)---Constitutional petition---Right to

;. oty

education---DL'ity of State--Definition---By
virtue of CArt. .276AA(8)(9) of the
Constitution as substituted by Counstitutional
'(Eiglltccnth ‘Alllcndnwn&)_ Act, 2010 the ]
cu‘rrent. Legislative list was omitted in ¥ ;

o  pursuance whereof projects being run by the =}~

fede'ral Gover;nment in‘ the !’rovinces,‘ i
including Basic Education Community

Schools were dt.cuicd to be wound up while:

assax!mg the, proposal of such winding up 1
" prayer of the petmoners (fathcrs of students
and employees of the pro;ects) was that the
proposed action on the part of authorities of
closing down “Establishment and Operation

of _anic .Edﬁcntion community Schools be

- .

-
A




¢)

<7Ja

declared to be without lawful authority and

of no legal effect and be also declared to be in

. violation of Art, 25-A of the Constitution and

the proposedi act-of winding up of the:

National, Commlssmn of Human Resources

may be held to-be eutlrely unconstitutional

and of no legal effect so as to allow basic
human rights ‘to be citizens of Pakistan,
under Art. 7 of the Constitutional and that
the State inciuding the Federal and the
provincial Government therefore, under Ar..
25-A of the Constitution and parliament in
view of the definition of the State had not
absolved the Federal Government from

conferring the Fundamental rights upon the

children ---State in terms of ‘Art. 37(a) of the

Constitution, shall form such policies on the
basis of which state shall promote, with
special care, the edueational and cconomic
interest of b.i:.l\w.nd Ll.lsstb or .||L.|s—~-llLId
under Art. 29 read mth Art. 25-A of tllc

Constitution tht. ]“un:l.lmcntll Rights were

requidred to be enforced by the State-—

Especially in view of Art. 25-A of the
Conlstitlll'ioli, it had been made mandatory
upon the State to pnovndc the cduc.xt:on to

the children of the age of 5 to 16 years.

-—-Preamble-—-National  Commission  for
Human Development Ordinance (XXIX. of
2002), pre-a'mble--Constitution of Pakistan
Arts. 270AA, 25-A, 29; 7 & 184(3)-
Constitutional . petitions---Rights to
education---Principles of . policy---Winding
up of Basic Education Community Schools
established under National Education
Found:;tion '.Ordinance,: 2001 and the
Commission. under Human Development

Ordinance, 2002 and the Commission---

BN
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= Arts, 270An, 25-A, 29, 7, 70 read with

Page [‘8A

Yalidity---National Edu;:ation Foundation
Ordinance, 2002 and mtnonal Commission
for l!umm I)cw.lopmcnt Ordm.mcc, 2002,
having been promulgntcd much prior to the
introduction -of Constitution (Eighteenth
Amendment) Act, 2010, whercb)" Art. 270AA
was substituted in the '.C(')nstitution in
pursuance  whereof  the Concurrent
legislative list containing entrics relating to
edueation wérenbolisﬁcd were protected---
Education was Fundamcntals Rights of an
individual, therefore, the Du‘ectwe Principles
of States policy being subsndmry to the
Fundamental Rights gu'lr'mtecd under the. ]

Constitution 'were reqmred to be protected

4
under the law, which were holding the fild- ¥

-In presence ot' said two laws, and for the

reasons that thc Basic Edumtlon Community ® *

. oi' Govcrnmcnt ngencu.s and by the NGOs

i

3
Schools were funcuomng under the control ;
despnte repealmg ol' Concurrent legislative !
list, the Govcrnmcut ~of Pakistan and i
Technical Tr:\lining Division, which had been  ?
authorized to deal with all the matters reliant
to NCHD and NEF---Provision which had
Ivarought‘protcctiOn‘ to both the Ordinance,
could oilly be ‘rcpcalcd by the repealing
statute and merely by issJing any letter or 9
the order as in the present case to close down:
the project of establishmen? and operation of L
basic cducafiou community schools was

contrary to laws. - ;

---Preamble-é-National Commassnon for 3

Human Development Ordm.mce (XXIX of

2002), Pre'nnble---Consntutwn of Pakistan;,

Federal Legnslatwe list part-l, entry 16 &

¥
184(3)---Constitutional petitions---Right to }
3

v

. —
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+

cducation---i’rinciples of Policy---Winding
up of Basic Education Community Schools
established - under = National Education

. L :
foundation Ordinance, 200Z and the

. 7P .
Commission ’under Human Development.
Ordinance, - 2002---Question for

consideration was  whether or not after
abolishing the concurrent icgislative List, the

Federation - was  cmpowered to make

legislation relating. to the mattes directly, .

indircctly or 'nncillary to the subject to

cducational particularly - by introducing .

informal cducation, as brescntly was being

imparted through Basic Education

Community Sclaf;ols. in .the country
established  under Nati‘onal Education
Foundation Ordinance, 2002 and National
Commission»: for Human.: Development
Ordinance, 2002—--Under Article 70 read
with Entry‘?'l6 of part-1' of the Federal
Legislative List ‘ol' the Const.itution and the
Constitution:}.l. Amendments, both  the

Ordinances were fully protected and shall

remain  operative unless repealed in -

accordance with the Constitution and so long

both the Ordinances were holding the field,n r

the Basic'E(_lu;:ntion Community Schools

providing informal eduycation to the

backward classes or the arcas shall continue

fo function---Proposed action on the part of
authoritics of closing down cstablislum;ut
and Operation of Basic Education
Community Schools w_aé without lawful

nuthorityﬁngl of no.legal effect and was in

" violation of Article 25-A of the Constitution--

-Proposed act. of winding up of the
Commission was unconstitutional and of n

legal effect and the Commission was allowed
L . l .

ve
-

¢
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. 1

to continue t:o perform the positive duty of
providing busjic human rights to the citizens

of Pakistan---order accordingly.

Py T Y Py e

‘8. This Court in its judgment delivered in writ petition No.’

3157 of 2009 decided on 15.9:2011, has held that regularization

: 3
Act No. IX of 2005 and Act No X VI of 2009 are applicable to

age |10

the FATA employees.” The said judgment was upheld by the

apex Court as well and in view of the said judgment all tlig

petitioners are regular employees of the community schools

‘“which under no law can be closed down and be termed as a

project, if a single student was studying there. There is nothing

+

on record showing that the scrutiny comumittee who declared

) ; §.
. : o oA C— ¥ 4
functional and non functional community schools had taken
. -t .

into account that by that time students werc there or not. - °

9. The Gevernor, 'Khyber Pakhtunkhwa, issued a

! i

notification No. SO (E)/SSD/CSTR/99-108 dated '11.5.2012,

" which reads as under;-

The Governor Khyber Pakhtunkhwa, in his

capacity as the Competent Authority has been pleased to -

approve ihe re-pppointment of Community  Schuol

"Teachers who qgalitj’ to be pos;ted against the regular:

posts of PST (BS-7) in'plmsed manner at the respective

Agencics & FRs, purely on merit basis in accordance with

/ the existing recruitment criteria but in relaxation of uppe‘r‘A
77 ~age limit with immediate cffect as specified below;

3
ey
TeEd
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i.  The available regular vacant PST (BS-7)
posts in the Primary / Middle Schools in
FATA wnll be filled up from amongst the -
community school teachers and no fresh
candidate considered for recruitment till all
the eligible commurity Schools Teachers are
absorbed: against regular posts in their -
respective Agencies / FRs.

it, The non. local cligible Community School
Teachers shall Dbe considered for re-
appointment against the regular vacant posts |
of PST (BS-7) after adjustment of local
‘qualified teachers.

iii. - The services of the un-qu'llnﬁcd teachers

" shall be dispensed with.
iv.  The Community Schools whose teachers ar;
_appointed and shifted to other schools.
- against 'rcgulnr posts, would be closed down.

v. The respective Community Schools students
would be shifted to ncarby repular schools
and no further recruitment of Community )
School teacher will he made.

Ao e

MQWWN et >

A R Vi pay o IR 48 A

10.. Record suggests that cven this notification- was not

. . . ,
implemented. There are plcthora. of judgments of the apex .

]
i
i

Court confirming that no employee could be terminated without

‘e

-

issuing proper show cause and, regular iinquiry.'Relimwe is

placed on 1997 SCMR-1552 (b) which reads as under:- 0 »~
SO N ‘
---Termination - of service-—Misconduct-— i
Civil Servant’s servxces were on temporary
basis liable to be terminated on 30 days’
notice or pay in lueu thereof on cither side---
Service of civil servant were to be governed
by statufe and ijle%[nstructiojn/Regulations -

framed thereéunder—-If a person is employed —

on confract b.lsn and terms of employment

provide the mansaer of termmanon of his

. / . services the same can be terminated in terms
A-

thercof-—-Where, however, a persvn is to be




-

. | ' | | ;‘%)‘\'}. '
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‘s - . ' : ‘ ’ I
condenmed for misconduct, in that cvent, : - .
even if he is a temporary employee or a i !
person empioyed on contract basis or '
probationer, , he, is entitled to a fair § ‘
opportunity to clear his position which b
means that there should be a regular enquiry f . ‘
in terms of Efficiency and discipline Rules 3 '
- N~ ~ before condemning him for the allegedn n S .
miscondﬁct. - 1 . ;
) ¢
. L
Likewise in the case of Director General Pakistan
. i - * - . S
Rangers Sindh and another Vs Abdul Rashid, reported in 2000;
SCMR-643 it has been held that:-
---8.4---Constitution of Pakistan (1973), Art.
212(3)---Termination of service---Service of
civil servant was terminated without issuing ; R
hin: any show cause notice and assigning any : 3
reasons for such termination--—-Civil servant 1
whose services were being governed by ¢
Service Rules had completed probation
period of fouy years---Service Tribunal in the.
circumstances, had rightly found that '
l( . 1;
termination. of service of civil servant ]
without issuing him any show cause noticc'] k
and without holding inquiry against him, was
illegal and thus had rightly directed re-
instatement  of civil servant treating
intervening period from dz.ltc of termination
to his re-instatement as cxtraordinary leave
without pay. !
11.  In the instant case, as per the closure order, it reflects - that
- ‘- . . ) 2 . .“ . ;
/ -there are allegations against the petitioners that they did not
s . :, ' )
: !
N ' ,;‘
. A b
- } ’
'. I :
] iE.
1 i ¥ |
, . ' '
- !
5 i ‘
-~ : y . )
' ay B S i
1 |
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.ddmittedly. On the other hand ‘when 67 community schbols

: 15 June, 2016

~ 2>~ |

perform their duties as the ‘community schools were ghost

'schools and as ‘such when there is an allegation, the law

_ demands show cause notici which is lacking in the instant case;:

{
;

were made functional whether any notices were issued to the
locals, previous cmpioyées as per notification dated 11.5.2012
of the worthy Governor KPK. Since, all the petitioners are the

locals therefore; they have been discriminated.

: _ ) : _ P
12. In view of above, this writ pctition is allowed and
respondents are directed to adjust the petitioners in the .

community schools by revivil’of the non functional schools by

' . e }
making the circumstances, so that the Education flourishes in

- ’ Lt ) ]

the tribal area. The ‘exercise be done within one month after
I . X . " N n .~

recéipt of the judgment. Since petitioners have not worked

against the posts, therefore, they are not-entitled to the wages

" for intervening period and their said period be treated as leave

without pay.

13

Announced.

JUDGE

Tariq Jan
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12" | Samandackhan - . Khatam Jan ‘ -do- ;
13- : Murad Ali . " Al Rahman - CS Jarobi Darra Aodull:ah
14- : BakhuarGul " Mohanimacl Gul T 7 do- f{

RE-APPOINTMENT OF MALE EX COMMUNITY SCHOOL TEACHERS

Consequent upon recommendation of Scruliny commiltee conslituled in compliance of
Directorate of Education FATA leller No 6854-15 “daled 27. 3.2107  for COﬂdIllOﬂal
implemenlation of Peshawar high Court order dated 15 6 2016 in COC No 330- PI2016 m wip
.:fNo 2498/2012 subjectito final decision in.CPLA L No-4 450- p/2016 filed, by departmen; nrsupreme__s’
couyt of Pakistan.- The' following Ex- c.ommuml schools teacher of non functional communily
schools are hereby re-appointed with immediate effect in schools mentioned agamst thew

names on project basis subject (o the (erms anc condiions mentioned therein. .\
;
S.No E“I‘-\léméu ST Father's Name . Piace of posting where re- E
S , appointed ! .
1 | Nazir Gul i Nawab khan " CS Mamazal Mir Alarin !
b e o e e U U PVIVEURUEP RIS PRSP % o a-
2 - Tahir At ' Gula khan ) -do- E .
I RN - e e e B oease s
3 Muhammaci Isiar CAmIr Zad kivan =S Ghafor Bedmanal I
i ! Muhammac' Khan :Mohammaci Wah ; ' Cde- .
d e I S IR
5 b Mu hammad Hizoor o cs Sana khel Shandarra
i ; 'Mazral Bad shah
i Badshah - e i L ;
6 Seha! Bad shah AN Knsis < : : ““do- ; :
‘. : ) : E
7 " Jamal snah “H b ehoi R Shahje Bedmanai D
8 E Syed Alimad shah * Muhanumad Alzal . -do- , ;
H i . . v . - . !
9 "I'Maazuuah T 7T Ngjeem khan .1 cS Khatim Jan Jarobe Darra |
TO"_ ! Fayazﬂkr_\én T 777 Badam khan . ' N o T

" - o mmac e

ST ! Hussair shiii ' ;C;yed Mastac shah o8 Mateena Kodakhel

I — " .
Sanobd. khan Sarkan khan | o Golono sheikh Bab
7T Hazral Mohammad (V' CS Anargai Payan

1_7-_~_|-Hikn‘|'a'lul!ah \ Abdur Ratim S?S)/ D ‘,j:s Golono shekh égt‘;-:“
———J_._. L e s PR SN, 4 (9\ o e . =

—1'6_—' I' Mukamil shah

=~

wl

—

= . . Py - e ' N
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I < OFFICE OF THE AGENCY EDUCATION OFFICER <
Wb MOHMAND AGENCY AT GHALLANAI o)
Vil g s P NO.0824280180 FAX 0824290180 \
LA : :
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*Note: Unattested photocopies of reievant documents are not acceptabié.-

/;\ * Age gyt Gecer—
- .. Mohmand Ag w}';«(Q

¢

PHakmkhan -CSHAHargai'Payan

,A;_[,,.__.. e
18 iDlearkhan

!

. CS Siraj Kor Samghaha

7 ihsanuiian

22 | Khaisia Zar

. e P A 0P PR S SR N . —
23 : L ' i kh d
Fazal Dayan . “Sadaru Din CS Shthnrr an /Aba
¢ | shamsha ) {'
. o o . S
24 | Dawooo shai. Sadaru Din ' -do-

25 | Asitkhan

. Jamal

' C87Siraj Kor Samghani

. - e - ——— R VO o st " et — :

TERMS &CONDITIONS

1. The re-appointment order shall be made purely on projec‘t basis for project period

.2, The appoiniment order will be subject 1o further verification of their -educational
and professional testimonials from concerned boards/institutions.

3. Ther salaries will be paid after approval of revised PCl or under the approved
scheme by competent forum lillked Re-opening of non functional communily
schools in Mohmand agency.

- 4. In case the decision in above Wled CPLA tumed out to be otherwise lheir
regularization will be subject lo Nol:fication dated 11-5-2012.

5. Allgsted copics of Chargc report-& [uslimonials shall be submitted-to the quarter

concerned in prescribed period of lune in triplicate -

(Khaista Rahman)
: : " Agency Edycation Offic_er.‘:)
,g? ' Mohmand Agency, -
: Endsi:No.ﬁ??g/G . . /EstabilRe-apptiCm: T(MIF) dated Ghalianai ﬁ/04/201 7.
Copy lo:- : ) " : :
1. Director Education FATA Secretariat Peshawar.

2. Politica! Agent Mohmand Agency. ?
3. PS lo secretary SSD FATA Secretariat. i
4. AAEO (Dev) local office, i
5. AAEO Female local office {
8. Accountanl local office. . - 3
7. Teachers concerned, 1, ¢

I

T, r T

3

R g,

L

v

e YT e et

e

2! . ot . P

19 [ Hashmal Ara . Qabill shan FCS Zanawar C'i;hina-
20 Niaz Mubaninad - Noor Mohammad CS ‘(é;kﬁné'iv.%—aﬁér—_ I;
e . I l . p v . e 3
21 i Mualtar Sher Rahman -do-

(v e v g 8 et
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- AGENCY EDUCATION OFFICER =
© MOHMAND AGENCY AT GHALLANAT

PeL#.0824-29018 O/FAX.8.0924~290 18

..’.55_,' T

Lo TirgaT

Fara ;

T TRNISASLTT — stk s et et s e FETE S Swos e fiiaees mll s e - TEeMII EmI avs citen L L L

[

CONDITIONALLY SERVICES RE(-‘ULAR]’ZAT]‘(‘_"JN/.‘\ DJUSTMENT (}H‘Di‘i’ ;

Education FATA bearing Fadst No. 233
ISSIICSTR- 99-tussdated 1170572012 2, -the foliowing 25
beuchers are hereby regularized with the condition 1o submit an affidavit
the three principals and counte mmm o
me Count of Pakisten under CPL

In compliance with decision made by

audted et Ty
SR § Communz) P37
worth R-‘ 40 duiv anesteg

Y

warthy Difectar of

ang e TN M

sl

Mae

wn

the undersigned. by cach hejon
1% B
430-PI20YR! decided (v Lo waics oy

menlioned Cher thas

D A T U S RYret L:h urt Peshionar, This fostand sanestes g

wwuhers witl nether *"if Deparunenial —‘appea.’z iy aﬁpsa? M oars ORI 2wang the e B
anariny in BPS-12 1 11 3320-9605-4° P20 nios asual 2Vew onges Bz oender e fluie g e o

STRCCT I R nteres G pe R ey e ' ¢ /

Name/Fathers

Ny amc uf Commuum

- LA g S

' i Teacher

S Anargi Payan

\fO r{a}wun Khan

i i)lld\\:'i’ Kl han

} munu aal Regular
\dmoi {

D Remarks

(AR \lmm;ha Uuno

ANR

i -
A

] m.ii— 15;(5—1_1-1_@]3 Khan

©masie Gul /0 Nawab Nhan

2 Naddru Din

P ood Shah s

e

1 ‘ :
f : :
|

CS Shaji Bedmanai : GPS Qari i\th Kamali

l
i /

——— . A .,__.-.,_-____A._-_._*_i.__ S
i €S Mamazai Mir Alam ; PS Zabyi Jowar S AVP
t [ R T e a N !
¢S Sham}bkhan ,‘\bau s S Sy Khan Ko 32 B

\humsha - £

Ixussmn bhuh S’i} 5aeed l\/ldb?:&l]‘
[_ Shah

; GEw Alto Mn.l \iu T AV
|

’r Muhaimmad Khan S/O Muhammad
D wali

tlf.g;"‘!

il S0 Anelur Rahiy,

GPS Mmm

J CS Matina Koda Khel
f CS Ghdloor Baidmanai

N

. h.mohu Khwi S O Sarkari Khan

! Niaz Mubammad S0 Noor
, Muhanmad

FPs ‘.‘m‘f 1 L;!)lls 4in

; § .Pw J\]ldl'i Kor

Sehat Badshah \/O A nm Husro

Saeed Abwad Shan 6
! Muhainmad- A fzaj

(‘5 Suna Khel bh‘mdan CES Faiz AL Mnom

f"' Shaji BedmanarGPS Chadi ias
f
i

GPS I\ncid: (\d%

"\-'fuhd nmd Huzoa‘ Badshah $/0O

Pl
N .\h(.n S Nher B A

—ary emer

Ly aP.\ R‘ihn At W

lil

! CS Sana Khel Shanzara

¢ -

CCS Yarg Khel e

RENITIER P

Fazal Davan S0 Saddru Din

Samandar Khan S/0 Khatim Jan

¢ CS Shamir Khan Abag LAt fudbag St NSNS '

c , i i
' Shamsha : i - F
I CS Matina Koda Khei PGPS \\JLPJIIJ §AVP

i Barhtiar Gul 870 Muhammadi Gul

] (;P‘> Said Ratiman g

CS Jarobi Dara Abduliah

L:l._it‘-.m/:__ o o

T A i e |
i
i
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A _ | . . j
<11 Khaista Zar $/0 Ihsanullah CS Samghakhi GPS Ali Zaman AVP f
. . . ' !
18 | Favaz Khan $/0 Badaam Khan CS Khatim Jan Jarobi Dara | GPS Turangzai Baba G AvpP
19 L Murad Ali SO Ali Rahman CS Jarobi Dara Abdullah GPS Malkana AVP ’
T S : -
a0 Asif Khan S/O Jamat _ CS Samghakhi GPS Adam Saaz . LAVP i
. 1o |
21 | Mukammil Shah S/O Hazrat CS Anargi Payan GPS Atam Kili AVD 7
| Muhammad ' e N S
22| Zahir Shak S/ Abdul Wahid CS Sheikh B3aba GPS Navi Kili “ AN : 1
bR ) Tabhir Al ST G ula Khan CTCS Mamazai Mir Afan 0 o iPS Chamarkand No, 01 | Avp T
: } 3 | : ;
T I e ; O e T T T e T e : { - P
24 Mazullah 70 Najeem Khan CS Khatim Jan Jarobi Dara | GPS Banda Ziarat LAVP '
g Lrs o - o . i
FERMS CONDITIONS : .
b Charge report should be submitted (o afl concerned. :
2 Appomtment of the candidates is made purely on temporary basis and s fiable 1o terniination at any tine
without assigning any reason. .
A Al Kinds of documents would be veritied from the concerned Boards/University before the drawd of ther
salaries if found fake/bogus the order will be considered as cancelicd. 5
4. All those candidates who are matriculated shoutd pass their F.A within 2 vears after the i issuance ol this
order. : ‘ . % '
5 They should produce their Health and Age certificates froni the Agency Swracon Molumand.
0. Ihey failed 10 report of their arrival within 13 days, after the issuanice of lhls Appaintment Order wit] v
awomancally considered as cancelted, ‘
7o A any weehnical legal Naw is pointed out. the appointment will stand s Umu.llucl
8

Lndst: No. Qé/ ‘?-.?ba’ (Community File) D;uecl/fi()/()éfwlx

Copy 1o the:-

Theirage should be according to the Gevt [olicy.

(Farict Ullah Mehsood)
-Agency Education omm.
Mohmand Ageney

+

1. Director of Education (FATA) FATA Sceretariat Peshawar,
2. Political Agent Mohmand Agency. ! N
3. PSto Additional Chief Secretary FATA for perusal of the Additional C hlet Secretary FATA
4. PSio Secretary SSD FATA Secretariar.
3. Agency Account Officer Mohmand Aggney at Ghallanai,
6. Agency Surgeon Mohmand Agdney. - T
7. AAEQ Concerned. '
8. Accountant/Pay Clerk Local Otfice,

9. Ofticials Concemned.

R A T T W
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y Education Officer.:

NMohmand Agency .
. . ’
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. \/r; 0,446-P of 2016

Civil Petitions No.6Z4-F, §6)-P/15,264-P to . -~
1018,

' LI COURT, OF BA STA]
S APPELLATE JURISDICTION) -

_ MR, JUSTICE UMAR ATA BANDIAL
.2 MR JUSTICE MUNIB AKHTAR

T PR

266-P/16,446-E, 450-P,527-E to 530-P.0f 2 "
{On appesl from the ondér dated -22.92015, 27102015, N
14.4.2016,.15.62016, 5.102016, pasoed by Peihawer High' :
Cowt, -Peshawnr In WPNo3766-PI4, W.P.No1601-P,

W PAQG2P-L264B/15, | WRISISPII3, WE249LENL,
W.PNo.4110-P/15, WP.A162-P/15, 8165-F 05 PNS T

. CP.No.624-P 0f 2015 | Additional’ _Chief - Secretafy FATA, FATA
S Co Secretariat, Warsak Road Peshawar Ve, Mr. ljgz

i Hussain and others, - ;
 CP.No,661-F of 2013 Govt. of KPK through Additional Chicf Secretary
' " 'Ys, Syed Zahid Huséain and saother - =

CP.NoZ64P of 2016 Chief ~ Seccrctary [FATA, FATA

© Additiona! . .
arsalc “Reoad Poshawar Vs, Alipur

CP.No284-P of 230
“Secretariat, W

Khen . - ;
ditioniat:  Chigf. "8
. Secretariat, - Jarsele Rozd: Peshawar Ve Qimat

/c 0.266-R of 2016

PR i .t

CPNo265.¥.0f 2016 " Addstionst

Additional  Chief  Secretary FATA, FATA

and others L
. . wa . . 1 x

. Secretariaty Warsak Road - Peshawar Y. Mst
e : _Nargas and others “ SR
C.pNo43LE 0f2016 /. Addiional:  Chisf
T ,./, * Becretat {, Warsak Road

" 4 ind OB g

"

[pe (

L

C.P.No.527-F of 2016

1

CPNosIERof2016  Additionsl Quiéf  Secroury  FATA,

. Khas and another. ) - .

aTT E.Eﬁ"Elj -

[

. I

At AEEOSE S orans
'r;:ig: uu{gnﬂ‘.i\\gﬁ'@'}::'. e
Supe™ L iamatad

*

FATA, FATA Secrgtariat, Warsak Road Peshavii:

Niboaly  TATA, FATA

Secretariat, Warsak Road Peshawar VS Sher Alam

Additionsl + Chief _Secretary FATA, FATA

 acdionsl  Chief Secrctiry FATA. FATA
Secretariat, Warsak Road Peshawar Vi Naikdar

; FATA
- Secretariat, Warsak Roed’ lf_’mhawa’g Vg Yousf

.~




Aty

C.PiNo,624-P/15 e, _ S 2

T a

C.P.No.525-F of 2016
Secretariat, Wnrsak Road Pcshnwa.r Vs, Wali K.han

C.P.No.330-P of 2616 Additionsl crm.f Sccretary FATA, FATA
Secrefariat, Warsak Road Pcshawnr Vs, Saifur

~ - Khan and a.nolhcr

For the Petitiorier (s) . Mr. Zohid Yousuf Qureshi, Addl. AG. KPK
(in ail cases) . afw M. Salfullsh, ADEO aud Javed, CTO.
. . . - Lk

For tho Respondent () @ Mu. Kbalid Rehman, ASC.
o M. Ghulam Nabi, ASC.

5 s 28 1!.2018

ORBER ,
Umar Ats Bangdish .- CP.No.624-F of 2015 is barred by 30 days. 'ﬁm delay '

Date ofhenrin_g

T T T T e

is condoned as the qumuom raised in this petition are-the samc as inithe -
connected petitions wmch aro filed thhm the - time allowcd Refaence is

made 1o the case of M;MJM&&D_WM

and others (PLDB.1975 8C 357).

. i
I he

"2, Leamed Addiional Advoeate General, KPK. states that the impugned

judgment was rendered by the leamed H;gh Court with‘out considering the
jurisdictional objection to the mammnablhty of the Wnt Petitions under
Article 247 of the Constitution. The gaid obje.cnon is not, pn:sscd presently in
view of the 25" Amecndment to the Cdnstimtion whcreby ‘Article 247 has been
omitted. As a result thelgafned Paihnwar High Couxt now is vcsu:d with
jurisdiction in relation to the matters that arise in tha ersr.wlnlc FATA tcmtury

In this behalf he has also placed on record an~ordet bya Largcr Bench of this
Court dated 10.7.2018 passcd .in C.rs No.253-P and 134-P of 2017

Accordmgly, 1carncd Addztmnal Advot.atc Ge.neral and lcamcd counscl for the

rcspondems pray that the tmpugned Judgmcms be set asxdc and the maner be

! : ATTESTED
. (gf

gsochalo:
Copirt & 5hn

amaba

 Additional Chief Sccretery FATA, FATA

- B%-

- Suprem Coust gt Pakletan b ._,.,.,-__v-_'_'.'._.-

P

Cvamess o
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rcmandcd to the lcamcd ngh Court for decision aﬁ'csh m the Writ Petitions

filed by the respondcuts o

'3. ‘ Accordingly by consent the impugacd jixdéi'ile'nm are set aside,
. the petitions ure converted into appeals and allowed ard the matier is

remanded o the lca.med High Court for demsz;mefmsh of the Wit Petitions

respondents afe sull in sem.w, me

mafn
adversely under the actiq.:y{uy & resp

\
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2015,  W.P.No0.4062-P of

J)%

. JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,
 PESHAWAR -
(Judicial Department)

W.P.N0.2495-P of 2012, ¢

- _-"-_-—" -
Dale of hearing: 22,01.2019.

M/s Ghulam Nabi and Mr.Muhammad Asif, [ 157

advocates for petitioners.

Mr.Mujahid Ali K'han. AAG for respondents.

JUDGMENT

MUHAMMAD AYUB KHAN, J.- This

" judgment in the instant petition shall also

dispose .of W.P.No.2515-P ‘of £2013,
W.P.No.'3766-P of 2014, W,P,No.16%1-P of

§ 2015,
H

© W.P.NG.4063-P of 2015, W.P.N0.4084-P of

2015, W.P.No4110-P of " 2015

by

W .P.No. 4152 P of 2015, w;a.Nomss P of
i {

2015 and 4206P of 2015 as common

questlon of faw and fact.is |nvo|ved in ali

these petl’uqns.

2, Peiif'ibne_fs in all the petitions were
appointed c;n contract‘baéis against against
the posts of PST PTC Instructors,
Chowkldars and Field Cat‘tle Aftendants
through different orders by the respondent-

department in the erstwhile  FATA. In

W.P.N0.2498-P of 2012 (nstant petition)

T

P
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and W.P.N0.2515-P of 2013, petitioners
havg sought reinstatement/regularization
whéreag in tHe remaining writ petitions only
regukarizaxidn‘ of service has been sought. In
W.P.No.251'5-P of 2013, after sorvirvxg for

some time, -petitioners received a notice

"vide which their serviced have - been

lermiﬁated since 31.12.2010 and instcad
rasppndents; No7 to 12 have‘-" been
appointed without any advéﬁisqﬂenl‘ This
court - vid_é ]udgmentsl?ordeis }-dated
29.08.2015,  27.10.2015 14.04.2016,
15.06.é016 ‘and 05.10,2016 allowed the said
writ petitions as prayed fior. The above
judgments/orders of this coqﬁ were assailed
by the Government/ responzients béfére the
Hon'ble l;.;lpe.x .Court in Civil Petitions
No.G24-£‘j.l 811-P/2015, 264-F to 268-
' PR0Y6, 446-P, 450-P, 527-P to 530-P of
2016. Said petitions were allowed on
$28.11120187 by setting aside the above
judgments/orders  and t:he matter was
remanded back to this c;ouri' for decision
afresh. :
3. in.view of changed circu"mstalnce-s
__inlroducg:ed in 25" amendment, Articie 247 of

the Constitution was omitted and this court

72

%

it




is vested with the ,powersfjurisc-iiction to :
antertain matters relating to erstwhile FATA.
4. Througn sub-section (2) of Section 2

of the (Amendment) Act of 2005 V|de

prowso added thereto, it was dlrecled lhat a

person though selected for appomtmenl in -

the prescnbed manner ¢ a servu:e ofr post .’

© on or after 1h.e ist day of me 2001 till tho

commencement of the ,said Act but

. Al -
~.appointed on’ contract basis, shall with effect

V2

from the commencement of the said Act. be
deemed to have been appoimed on regular
basis. All 'stch persons and the persons

appomted on regular basis 10 a service of ‘

_post in the prescnbed manner after the_

commencement of the said e\ct, shall, for all
intents & pyrposes, be a civii servant except
for the purpose of pension 0} graiuit-y. Such
a_civil servant in lieu of pension & gratuity
be entiied to receive such iamount :
contributed by him towards lhe Contnbutory
Provideni " Fund .along Wwith contribution
made by Government to his accougnt in the
prescnbed manner Further prz)wded that in’
the eveni of death of such cwll servant,
whether}pefora or-after ths; retlrevment, his

family shall be entitled to receive the-said




-
p‘{
(

i

Y

amount, if it has already not been rece'iyed
by such dé‘tegsed civil servant,
5. Once ag:ain‘ bthrough the then N\{VFP
now KPK (Regularization of Services)‘f Act
No.XVI of 2009 on the strength of
prbvisions of Section 3 thereof, “ali
employees Including the rec:ommendee of
the High -Court appoint_od o.n contract or
adhoc basis ﬁolding that on 31" December,
2008 6r tilt the commencer‘neﬁt of thi; Act
shall be deemed to have been validly
appoipted on.regular basis having the same
qua\iﬂcaiion & experience for a reguia?r post
subject to
service/promotion  quota of - all s}ervice.

iz .. '
cadres shall not be affected. i

8. - Through the provision c;f Sect':fc;n 4-A
6f the Ame‘zidment Act, overrizding effet'tct was
given to me provision of this Act jver all
other faws. & rules for the t‘zme4 being
' enforced aj:nd it.v«;as further provided that
- any law Q‘fl.ruie. cofning in fgonﬂict with the
provision :o\f: Amendment Act or inconsistent

thereto, §rléll cease to have effect. This

clause of overriding & superlmposing nature

has equipped the provision of Amendment ,

L

exception that § the .
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Act No.XL! of 2009, with ever lasting effect

“over all other faws & rules then in vogue,

7. Leamed counsel for the petitioners

tnvrted attentron of the Court to the earlier

judgrnents of the Bench tnvolvrng same &

similar |ssues which were rendered in the

. case of Dr Rizwanullah etc Vs Govemment

of NWFP etc (W.P.No. 1510/1997) and. in’
many other writ petrtrone. w%to epntr_actua!
.‘servtces‘ were regularizect by the étrength of
the saidijudgment elaborateiy dealing with

each & every provision of taw relevant to the

time and it was further stated at the bar that

this judgment of the Court was accepted

and acte'd upon by varibus departments of -

subject matter promulgated from trme to

the Provrncral Government and services of '

contractual employees were  duly’

regularized, issuing ofﬁce orders at different
occasions and no gmdée or grievance was

hor‘nirr'against it by the fGoverrtrﬁent to take
the matter to the Hon' ble Apex Court

B. Learned counsei for the peuttoners

further invited our attention to drfferent office

orders,, issued in light of the Judgment cited
} . '
above by various Heads of - the

Institutions/Administrative Secretaries of the

AR

R . .
L
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Provincial Government complying ‘with the
3 '

. // sald ;udgment in full, ¥

]

‘9, The iearned counsel also mveted the

" Coutt .attentlon to the case bf

i

Mst.Shé{;’uﬂa' Syed Vs. Government of
KPK etc W.P.No.1731/2006 * alongwith

| W.P.No.475/2006  dated  11.08:2007,

extending the benefit of the provision of
Regularization of Service (Amendment) Act
2005 to various empl%pyees. who wenla
appointed ‘on contract t}asis. The leamed
counsel produced copy of the judgment of
the Hon'ble apex c:oun given in Civil
Appeals No.150-P & 151 P of 2009 decided
on 24. 03.2011 where the above mentxoned
judgment of thls court was impugned. The
Homn’ ble apex ‘Court aﬁer elaborately &
extensively deallng thh each & every Eegal
& factual aspect of the c?s_e. not’only upheld
the* view" taken by ,ti-!is'- Cougt but also
réferr'é'd-tol its own judgrneht given in Civil
Appeals No.834-P to ési/ P'of 2010 decided
on 01, 03 2011 ‘wherein, It was held that the
, cases of contractual employees though
appomted on’ project are squarely covered
by the provision of Secilon 19 (2) of NWFP

CIV“’ Servants Act;’ 197-3. Aocordmgly, both

>‘- e :
TESTED
ER
Aigh Coure
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the petitioners and of those to whom benefit |

T b -

the appeals filted by the Gm)ernmeﬁt in tﬁe‘
said case were dismissed. ' 5 A :
10. Confronted with the above’ ironclad
legal ""position. the  leamed Additional
Advocate General was repeatedly asked to ‘1
draw line of distinction between the case of E

of the sald provision of law was- extended

and their contractual  services were,

fegt.ilarized however, he w?s fcund

defenseless having no answer much less

plausibie to offer. We have on record the

copies pf the appomtmem orders issued by
| r

the Competent Authority appointing the

petitioners at different ocg:aslons on different

dates as confract empioyees against the .

* posts in question. i

11. ‘An ironclad prodf " the shape of
documentary record is a‘_;vaiiable on file that
the pelitioners were 'apiﬁointed on contract
basis- by the Competent Authorrty, which is a
fact ‘undeniable in nature and . theair
contractual services were renewed and
extended from time to time.

12. " The undeniable legal posi.tion‘ is that
the petitioners are c:'ontract employees
becair_se they have not been absorbed

e

;
. t
;
!

)
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pennanerjlrty in the departments concernéd
where trley have beeri appoinied after
adoptmg procedure, therefore. they are
entrﬂed to protection of the beneﬁcaal

provtsmn of sub-section (2) of &ectton 2 of

. the then NWFP now Khyber Pakhtunkhwa

Civil Servants (Amendment) Act, 2005 and

thelr rlghts are furlher protected in a more
effectwe manner by provisnons of Section 3

of the then now Khyber Pakhtunkhwa

Employees (Regulanzatton of Services) Act

2008 to which supenmposmg & ovemdmg
effect was glven onal thg rules & law to the

contrary. The latest enactment %"came into

3

force on 24% October, 2009 when it was..

© published in the official gazeﬁe of the

Province extra 6rdin_ary.

13, Vide Notification No.SO(E)/
SSDICSTR/G9-108  dated  11.05.2012,
protection was extenderl to employees of

Comniunity * School '-" Téachers. " For

- convemence said Noatification isireproduced

!
as under 3 »
“No. SO(E)ISSDICSTRI99-1 08/- The
Governor, Khyber Pakhtunkhwa in bis
capéd{ty as the Competent Authority has

been pleased to approvej the re-appointment

of Community School Teachers who quaiify

~ U3




_to be posted against zhe regular posts of
PST (BS-T) in phased manner at the
respectwe Agencies & FRs purely on merit

7o

' basis in accordance wnh the emstang

. o R ¢
recruitment criteria but in relaxation of upper

age limit with immediate effect as specified

below. ,

1. The available regular vacant PST
(BS-7) posts'in the Primary/Middie .

" Schools in FATA wil be filled up
‘from amongst the Community

) .

School Teachers and no fresh
candidate considered for
recruitment  til all the eligible
Community School Teachers are
absorbad against regular posts in

‘their respective Agencies/FRs.
. The non-local eligible Community
School Teachers shall be

considered fpr re-appomtmem
against the regular vacant posls
of PST (BS-7) after adjustment of
tocal qualified teacher:s;. '

3. The services of - the'j:un-qualified

teachers shall be dlspensed with,

. The Communlty Schools whose
'
- teachers arg appqinted and

shifted to. ott'jiler.sch'gols against
regular posts, would be closed

down.

" .5 The respective Community

Schools students would be shifted
to nearby regi_u\ar schools and no
further recrultment of Community

. School teachefrs will be made.

R e L

RN
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: Secretary
Saclal Sectors Department,
FATA Secretariat,
- Peshawar®

14, Question is whether petitioners are

governed by the provisions of the North

West Frontier Province (now. Khyber

‘ Pakhtﬁnkhwa) Employeses (Regularization of

Servlces) Act, 2009 {hereinaﬁer referred to

. as’ the Act). 1t would be relevant to

reproduce Section 3 of thp Act:

“3.Regularization of S?Irvlcles
of certain gmploy?es.-All
empioyees . lncluding
recommendees '_Qf tne High
- Court appomted on contract or
“adhoc basis and holdmg that
post on 31% Dacember, 2008,
.-or till the comgnencgment of
this Act shall Pe deemed to
- have been validly appointed on
regu!ar basis hqwng the same
) qualification ana: experience.”

15. . The aforesaid éection of ‘the Act
rep\fqdpced hareinabove'.; clearly provides for
the ,.-regularization of the -lemployees'
appointed either on coritact basis or afihoc
basis vand were ' holding . contract

appointments on 31st Dacember, 2008 or till

o
i

1

ot i L
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the comrfnencement»of this Act. Admittedly,

the petitioners were appointed on contract

basis, which period of their apbointments
was extended from time to time and werg
holding thelr respective posts on z?he cut-of
date pl;ovidéd In section 3 iblc#}t as they
(ptitioners of WP No 2498-[:%/201;' &

2515-P/201 3) were termibatef from service -

on 31.12.2010. ' b

. 16 Moreover, the Act contalns a non

- obstante clause in section 4-A which reads

/Z, D

as under:

“4.A. Overriding effect. -
Notwithstanding ‘ anytm‘&g . to
. the contrary con;tained t;'n any -
.other law or rule for the time
being in force, t{w provisions
,of this Act shall have an
overriding eﬁe;:t and . the
provisions of anft such law or
rule to the extent of
“.inconsistency to this Act shall

cease o have efféct.”

i
4
¢

17. The . above Sgctidn L expressly
excludes the applicationt of any% other law
and déclares that the -p'rgvisions‘_ of the Act
will have loveﬁiding effect, being a special

enactment, In this background, the cases of

. the petitioners .sq'uarely fall within the ambit

St
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“2of the Act and their services were mandated

3

. to be regulated by the proﬁiéio‘ns of the Act.

!

. Furthérm‘ore. relevant to fpe subjact is letter
' L)

No. 8678:87 dated 13.12.2010 (Annex D/1

in W.P~ No.2515-P/2013) it has been

mentionéd In it that regy!g'lr vacant posts be

adveﬁis'ed immediately and recruitment

process be completed as per prescribed
' i

procedure on priority. It sl:iow,s that there are

. regular posts against which the petitioners

were. working. Some appointments have
i

been ‘made by the respondents in

~ pursuance of the above; letter which are

mentioned as responden%s in WP No. 2515-

P1201.

18. Providing cause of action/grievance .

to the‘petitioners, the Government of NWFP

{(now Khyber Pakhtunkhwa) presented a bil

in the Provincial Assembly through which

Section 19 of the NWFP Ciyil Servants Act

. b A
was to be amended. The said bill was

passed by the Provincial Assembly of

NWFP on the 5" July, 2005 and assented fo

by the Governor of NWFP on 12% July,

2005 which was noified/published in the

Gazstte of NWFP, extra ordinary on 23"

July;2008. : f

Pt
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Sub-section 2 of .Section 2 of the
 Amendment Act IX of 2005 is to the
Tollowi r{g effect:.-

“2;  Amendment of Section 19 of
"NW.F.P. Act NoXVill .of 1973.- in the
North-West Frontier Provincs Civil Servants
Act, 1973 (NW.F.P. Act‘.No,XV!II of 1973)
for segt;oh 19, the following shall be
substituted:- - -

19 (1). Pension an¢ gratuity.——-Not
relevant. .

(2_) A person though selected for

appomtment in the prescribed manner to {

service or post on or after the st day of July,
~.» 2001 till'the commencement of the said-Act
~ but. appointed on ccntrac{—bas:s shall wnth
" effect from the commengemem qf the said
Act be deemed to have béen appg)inted ona
regular basis. Al ‘such persons and the
pei'sons appointed on regular Eaasis to a '
service or post in the brescribed rnanner
after the commencement of the said Act, for
alf intehts and purpt;ses be civil servant,
except for the purpose of pension or
- gratuity. Such a civil servant shall, in lieu of
" pension and gratulty, be entitied to receive
such amount contributed by him towards the
Contributory Provident Fund, alongwith the
contributions made by Government to his
accolnt in the said fund in the ‘prescribed
: manner"

19, Through the above prowsmn of law,

" the e‘zpployees appqinte;i on contract basis

. o 3

7
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but in the presdribed ménner were provided
protecti;jﬁ by regularizing their services. The
ﬁroviso qdded thereto states that a person,
who s selected for aﬁpointment in the

prescribed manner to a service or post but

appointed on contract basis, shall With effect -

the commencement of this Ordinance or

from the date ~of his? continuous

‘appointment, whichever may be later, be

-deemed. to ‘havé been appointed on regular

basie in the department concerned. Such

employee shall, for all intents & purposes,

_be regular employees of the li'nstitution

concerned except for the purpose’ of

pensiSh or gratuity. All such employees
shall, in lieu of pensiqn & gratuity, be
entitled to the benefits i:sf the Contributory
Provident Fund scheme in the prescribed

manner.

© 20. "For the detailed reasons discussed

above;'we entertain no amount of doubt that

the petitioners are entit,ied to ;.the prayed
relief-because services of simiiarty placed

s A
employees ~ of  different institutions/
. l: .F

departments, who wefe appointed on .

contract basis, .were held to have been
¢

_regularized through the provision of various

e

N

e

T 2,
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" distinction can be drawn bétween the case |

" of the petitioners and bf those to whom the-

o e

j K

enactments, discussed —above,, moreso, :

“when the main judgment of this Court was

. d .
not impugned befors the Hon'ble apex Court ‘ :

by the Provincial Government, therefore, no

e

same‘l'a:nd similar'béneﬁt was extended by |
this Court. Even othew'uisé, once the. law \

has been interpreted; in the earlier

© judgments of this Court in favour of the /

employees, then the -sq.lbseqﬁent Division ['\
Bench, in view of tli_;e fong chain of ‘
authorities/dictas of the fion'ble ébex Court, ")
cannot devilate from ‘t{xe previous view, l
mareso, when we haveino reason to differ
with the earlier view. - :

21. ' Accordingly, this ‘andii all the
conpected | petitions é'i? allgawed and
respondénts are iﬁsued a writ difecting tﬁem

to treat the petitioners of tifls and of all the
connééted petitions as 'regulaul"lpermanent

employees from the law came into force, as

“discussed above or from the date - of

officiating service as stated in the relevant
i oo

provis$ions of law. Formal ofﬁsze order be

immediately issued in "t!hls regard by the

competent authorities in {'égard to the above
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legal position, the service bookslrécord of all
_the petitioners be d\j@ly arranged and
- prepared, however, theii‘r inter se ,seniori-ty
be determined by the competent authorities
in accordance with laQ and rulés on the
subject..
22. It is added that aé respondents No.7
to 12 have been appointie.d when{gervlces of
the petitioners in W.P.r;o.2515—;3 of 2013
were terminated, theref_o}'e. the nEatter is left
o the respondents to d;é:al with fihe féte of F f

respondents No.7 to 12 in accofdaﬁce with

72 |aw and rules on the subiect. _ ! :
' ‘ o / - i
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. 304 & 306 OF.2020

’ Deputy Dlrcctor Finarice &

A So-
U

IN THE SUPREME CGIUURT OF PAKISTAN ¥ \."
(APPELLATE JU: QISDICTION} :

-

PRESDNE

MR. JUSTI!CE GULZAR AHMED cJ

MR. JUSLICE IJAZ UL AHSAN
. MR. JUSTICE'MUNIB AKHTAR i '

Al P ' i
CIVIL APPEALS NO.231, 233 235, 236, 238, 241, 242,

243, 256, 260, 262. 263, 26, 266, 2 281, 286

287, 290, 291, 292, 293, 294, 295, 296 299: 300

AGAIN__W—?—QAJ‘ED J4:k 02014 ‘OF PE.’SHAWAR
HIGH COURT, -PESHAWAR, “8SED IN WRIT PETITIONS

NO.390-P OF 2012, ETC.

{in'CA 231/2020)-

Administration FATA through Additional
Chief Secretary, FATA Peshawar % others
Additional Chief Secretary Fr:TA, FATA
Secretariat, Warsak Road, Pechawar &
others

Secretary, Govt.. of X.P. /i rncultu:e :
Livestock & Dairy  D: h.lopment o .
Cooperatives & Fisheries, Peshawar & ’ S
others . ’

Govt. of KPK through Chief Set: “tary, Civil
Secretariaf, Peshawar and others .
Govt. of K.P. through Ch.lef Secretary, .1 fin CA 238/2020)
Peshawar & others ' - o
Province of KPK through SCCI'E" u'v Health : (inCA241/2020)
Lepartment Peshawar & others . -

Govt. of KPK through Secretx y Health, : (irCA242/2020)
Peshawar and others :

(in CA 233/2020)

{in CA 235/2020}

(in CA 236/2020}

Govt. of KPK through Secret:: y Health ; (in CA 243/2020)
Peshawar and others . .

Govt. of KPK through Chlef Secretarv 1 fin CA 256/2020)
Peshawar

Govt. of KPK through Secret ry ngher :  {in CA 260/2020)

Education; Peshawar & others f

Additional Chief - Secretary FlLA FATA : finCA262/2020)

Secretariat, Peshawar & others ~ Ty

Govt. of KPK through- Chief Secretary : (inCA263/2020)

Peshawar & others ‘ !
Additional Chief Secretary F: “A FATA
Secretariat Peshawar & cthers ;. ~

Govt. of KPK through Chiel Secretary : (in CA 266/2020)
Peshawar & others . .
Directorate  of Livestock: % Dairy : {in CA 278/2020)
Development FATA through it Dn‘cctor,

FATA Secretariat, Peshawar & ¢.ers . ) C. »
Additional Chief Secretary: Fr'TA, FATA (inCA279/2020) ¥
Secretariat, Peshawa.r & others

{in CA 264/2020)

| | ATTE STED
T zi‘.?i;h'..‘:'.'.r:‘f.?.’.ffi;‘:‘-;’eiﬁﬁaifﬁ:’;’.ﬂ- PR 'wmm.ﬁm\ms: 2 L
: : _g lor.Cotirt Associate
. ) C ;?r'"" e Court of Pakistan
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Additional Chief Secretary FATA; FA’I‘A
Secretariat, Peshawar & bthers '

Govt. of K.P. through Chief Secretary. :

Peshawar & others

Govt. of KPK through Chxe; Secreta.ry
Peshawar & others

Additional Chief Secretary, FATA , FATA
Secretariat, Peshawar & others .
Additional Chief Secretary, FATA , FATA
Secretariat, Peshawar & others = .
Additional Chief Secretary, FATA , FATA
Secretariat, Peshawar & others -

Additional Chief Secretary, FATA , FATA "

Secretariat, Peshawar & others - |
Additional. Chief Secretary, FATA , FATA
Secretariat, Peshawar & others

Additional Chief Secretary, FAA , FATA
Secretariat, Peshawar & others

Additional Chief Secretary, FATA , FATA
Secretariat, Peshawar & athers .

. Ad/ mal Chief Secretary, FAlA FATA
. retariat, Peshawar & others. '
Additional Chief Secretary FATA, FATA

Secretariat, Peshawar & others~ .

Govt. of KPK through Secretary Health
Department Peshawar & others:
Secretary Health Service; FATA Secretariat
‘Warsak Road, Peshawar & othe:s

Govt. of KPK through Chlef Secretary,
Peshawar and others

VERSUS
Dr, Lal Marjan & another o
Sher Farooq
Barkat Ali & others o
Lal Rehman & others v

Syeda Humaira Sultan & others;
Mugadar Shah & others
Nazeerullah and others
Muhammad Farooq and others
Muhammad Waris Khan -
Umar Muhammad Faroogq & oth-rs
Gul Wali Shah & others

Salih Shah & another

Riaz & another

Irshad Hussain & others ki
Dr. Sajjad ur Rehman & others’”

* Farzan Ullah & others

Zaner Ud Din

Saida Rehman

Muhammad Tahir Afridi

Ijaz Hussain & another AP
Alipur Khan

Qimat Khan

CAME o R

Suprza

o

;

. ({in CA 281/2020)

(in CA286/2020}

- (in CA 287/2020)

(in CA 280/2020)
4 i
(in CA 291/2020)

{in CA 292/2020)

(in CA 293/2020)

(in CA 294/2020)
{in CA- 285/2020j
(in CA 296/2020)
(in CA 297/2020)
{in CA 299/2020)
fin CA 300/2020)
{in CA 304/2020)

fin CA 306/2020)

. Appellants

&

(in CA 231/2020)

. " (in CA 233/2020)

{in CA 235/2020)

{in CA 236/2020)

fin CA 238/2020)

{in CA 24142020)

(in CA 242/ 2020)

{in CA 243/2020)
{in CA 256/2020)
{in CA 260/ 2020}
{in CA 262/2020)
{in CA 263/2020)
fin CA 264/2020)
fin CA 266/2020)
{in CA 278/2020)
{in CA 279/2020)
(in CA 281/2020)
{in CA 286/2020)
(in CA 287/2020)

fin CA 290/2020) |

(in CA 291/2020)
fin CA 292/2020}

) 1519m-"ad

“1},
N

PR

Sanior 601. t Associate
me Goorl of Pakistan

s



LGLAREALE NO2 L 200, B0 M 298 2, S UL 2AG M0 J02 2060, AJ66 2060 de

A RETLER RN N, 2B, 24 Q9IRS 2 AU 0 A L i L3

" Sher Alam & nnother
‘Naikdar Khan

» Yousal Khnn & anothey

" Wali Khan

Saifur Khan & another

Nogir Gut & others

Nadeem Ahmad & others :
Muhammad Zada & another :

Mst, Saceda Rehman

For the Appeliants

For the Respondents

: ' ¢

. (in CA 293/2020}
« {in GA 294/2020)
(i CA 295/2020)
(in CA 296/ 2020)
. fin CA 297/2020)

. (in CA 299/2020) =

(i CA 300/2020)
(in CA 304/2020)
. {in CA 306/2020)
... Respondents

Mr, Shumail Ahmad Butt, Advocate
Gendrul Khyber Pakhtunkhwe.

Mr. ALl Ali Khan, Addl A.G. KPK
Barripter Qasim Wadood, AddlLA.G. KPK
with £rum Shahcen, DD, HED ¥
Mr. Asil Khan, Litigation Officer, HED.

Mr. Amin Jan, AD, Fisherics

}
‘Mr. Galzar Mahmood AD Fisheries KPK.

Engr Falak Niaz, AD(Dost}
Ran(l. Khan, SDO, PHE, KPK

Sadullah, Asstt. Secretary, BOR, KPK
M1 "u.hxm Ullah Khan, Sr. Law Officer,
KPPSL T
My, “Assad Ullah Khan, S0, § P&D

- Department.

Mr. “manat Ullah Qureshi, Dy Secy,

-F‘marn.c Deptt. KPK

{in CA.236/2020)

. Mr. Khalid Rahman, ASC %
¥
!

R-2 Ia Person
fin CA.. “11/2020)

Haji Tuluhammad Zahir Shah AOR
(in CA #33/2020)  °

Mr. Ainan Karim Kundi, ASC -
Syed Nlifagat Hussain Shah, AOR
in CA.i35/2020) .

Mr. l:."lquat Ali Tareen, ASC
Syed, Ru‘aqat Hussain Shah, AOR
{in CA .¢ 51 and 300/2020} )

Mr. tlr.leem Ulldh Ranazm ASC
fin CA ' 12/2020 and 243/2020)

Mr. I\jlsxr Mehmood-P, ASC
fin CA, 114/2020)

Mr. Kahdmmad Asif Yousafai, ASC
fin CAyi 52/2020 and CA282/2020)

» T——
Mr. w asecm ud Din Khatta.k ASC
fin CA. 78/2020 and CA.279/2020}

Mr. %uzammll Khan, ASC

Syed"” Hazxq Ali Shah, ASC

(in CA.50/2020)

R-1 h- Person (w/o enter appcar’mcc)

. ATTESTED

,Snntor 2t -‘i\r,v.ornle
" Supreme Court of Pakistan .
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(in CA.2:63/2620)

Mr. Muhammad Asif, ASC
fin CA.566/2020)

Mr. Mubammad Munir Paracha, ASC .

Syed Rifagat Hussain Shah AOR -
CA.287/2020 .

Mr'. Asad Jan, ASC
. CA29%42020 ..

N.R.

CA.230/13)20,  CA208/2020, CA.281/202

CASG"/E.’?}O‘GM CASOG/!OJ(;. / o caeas
: /20 .

20,

Date of Hearing :. 25.11.2020 .

JUDGIENT

W Wl N AR S U SWM4W-

JAzZ UL AHSAN‘» J- 'I‘hrough this single
_ judgment, we intend to demc., Civil Appeals No.231, -233,
235, 236, 238, 241, 242, 243, :56 260 262 263, 264, 266

278, 279, 281, 286, 287,'290, ::'291, 292, 293, 294, 295, 296,

B

297, 299, 300, 304 & 306 of 20"20, as they involve a common

guestion of law,

2. Through the instant. Appeals, the Appellants have
challenged the impugned ‘.J;zfdgments dated 14.10.2014
passed in Writ Petitions -No.?90-P ‘Of 2012, etc by the
Peshawar High Court,’ Peshd ar, The Respondents had,
thrc;ughv the Constltuttonaln Petitions, sogght the

regularization of their services, Which was allowed.

3. The brief facts giviﬁ,u tise to this lis are that the
Respondents were appomted on contract® bagis against
d1fferent posts in the erstW)'m FATA. The Respondents on

/ ° N ‘
d1iferent dates recewed terrrnatmn nonces and, certain

o

ted in theu place The sald steps were
i :

others were appoin
the PCShaer H1gh Court by way of
ATTESTE

. e

;a.'ssailed before
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Constltutmnal Detmons ﬁhvcn were allowed vide order of thé

ngh Court datnd 03.10. 2016 'hc sa_d judgment of the High
Court was cha]lenged before this Court This Court set asxde'
the judgment of the High Co;::rt and remended the matter
back to the High Court for decision afresh vide order of this -
Court dated 28.11.2018. The Jiigh Court vide the impugned
judgrn_ent éllowed' the Corstitutional Petition of ‘the
Respondents, As a result, tlt’ "Appcﬂant-Depa.rtment" ‘was

ordered to regularize the services of the Respondents

4. ~ Leave to appeal wz};‘; granted by this Court vide

order dated 09.03.2020 in the fﬂllowmg terms: -

“The leamed Addznonal Aduocate General,

'Khyber Pakhtunkh:za contends that all the .

Respondents in these ﬁe'itior.s were employed either on
pro;ect posts or on contract basis or were employees
under Sectzon 42 of tlu Corrpames Act, 2017 a.nd in no

cr.rcum,stances their s rmces were to be regularuzed He

further contends thai. in- all impugned judgments the
|
learned High Court hc_z.._ merely allowed writ petitions on

_basis of similarly plczce&‘ persons, but without lat all

adverting to the facts and circumstances of eachsand
md without applying its mmd to

every case separately
.at even the laws under ‘which

the same. He adds i 3
their appeintments we: e made iwere not adverted to. He
submits that the Resvondents who are empioyees on

ct enealoyees or Section 42 employees

were not lable to e regulanzed and thus their

y the ea.med High Court through the
Ztogether

projects or contra

regularization. b

Impugned Judgment 2 these petitions was o

Illegal In support of the. contentions, the learned law

officer has referred tc z three
24. 6. ‘76 1 passed in Civil Appeal No.
Agnculture, Livestock

ATTE{STED

-member judgment of & this

Court dated 687

of 2014 {Govemmenu =f Khyber,

- seplOr'gqu I. 58
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 t0r7020 ,
and Cooperative Department through its Secretary ‘and

others v Ahmad Din and another). g

2. ' We note that sa*r‘e of the petitions are time barred

" and in one of the pemlons even no condonation of delay
has been filed. The leclmed Law Officer states that such
will be done by the pehtwners

3. The contentwns (atsed by the learned Additional
Advocate  General, ,Khyber Pakhtunkhwa need
- consideration. Therefnre, subject to limitation, leave to

appeal is granted in tn ise petitions to cons:der inter alta |

the same.- - _ . i ™
5. The learned Addiﬁéléal Advocate General, Khyber
Pakhtunkhwa (hereinafter refe;.uj'cd to as “KP”) submits that
the Respondents were empIO) Pd on contract basis aga.lnst
project posts hernce, the/:r)empldyment was dependa.nt on the
life of the project. He further contends that the learned HIgh
Court erred in law by extendmg the apphcatlon of the KP
Employees [Regulanzatxon of Qy.rvmes) Act, 2009 {hercmafter
referred to as “2009 Act”)- to,"the Respondents who were
employees of different depart'm«'arnts' in FATA and.hence were
not covered by the.provisionsi;pf jt'tu: 200§ Act in terms of
Article 247(3) of the Constituti‘on'df_ thé Islamic Republic of
Pakistan (hereinafter referred tc as “Consututmn”) Further,
that the jurisdiction of the ngn Court was spemﬁcally barred
to deal with -the controversy onsidenng the provision of
Article 247 of the Constltutlorf as it existed at the relevant
time and was then a part of the Constttutlon He adds that
the Presidential Order No. 13"of .1972 relied upon by the

learned Counsel for the Respor qlents only promdes relief to a

specific class of employees, wl'uch was deferent and chstlnct

..o - . ATTESTED

Soniortf.ou't Aqnomate
Suptenr Canrt of Pakistan
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from the class under which the cspondents fell. Further, the
High Court has erred in law by misapplying Section 19 of the

Civil Servants {(Amendment] Act:. 2008. :
i

b

6. Learncd Counsel L"urf_ the Respondents mainly

argued that the Respondents onght to be treated at pari with

other employees who have heen reg‘u]arued He further .

contends that under the 2009 Act the Respondentg should :

be regulanzed as they vere employed before the

commencement date of the 200‘ Act Further, the H1gh Court

was vested w1th _]unsdlctlon ro adjudicate upon maiters’

related to FATA in light of the ?Sth Amendment It has been

espondents were regulanzed

because of certain letters of the Govermnent which auowed

regularization of certam empioyces, hence, on the same SCore,

I
!

|

|

1

I

!

I

i

|

1

i

E further -contended that the E
i}

|

!

1

! e regularized as of nght.

the Respondents ought to

! Moreover, most of the Respohdents have been serving the

they deserve to be

5 Appellant-Department satlsfact.."lly, hence,

regularized on that score too.

7. The questions whitia. are before this "Court for

determination are as follows:- _' L

Could. the High ¢ ‘purt apply the 200
FATA/PATA? _

exercise jurisdiction

i 9 Act ort

t i
: ii. Could the H:gh vourt
in matters reIat-: to FATA?

lffect of Presuientlal Order i
i
¥

) 7.2 .
iii, . What was the «
No.13 of 19727 "

| couLD THE HIGH COURT lkPPLY THE 2009 ACT ON
FATA/PATA? | e [
' . ATTESTED

b
Scmor /u A:r.oc.mte
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8. The learned }ugh Cuurt has held in the lmpugned

judgments that all ghe Responr. ents were employed befor:e the
cut-off date of the 2009 Act. Further, that, Section 3 oif the
2008 Act provides a meci-anism  of regulaﬁzatioﬁ of
employees’ subject to the fulfilment of certain conditions. In
this regargi, the Preamble of the. 2,009 Actis rep.roduced below

for ease of reference as:-

“WHEREAS it :5 expedient to provide for the
appointment and re;_axlarization of services of certain
employees appointed « it ad-hoc basts against civil posts
and contract basis ag::}nst project posts in the Prouincel

of the Khyber Pakhtunkhwa” [Underlining is ours|

The aforenoted preamnble provides this Court with

an insight of what the lcégx’slature intended when it

promulgated the 2009 Act. The said preamble provides an
. o ‘ .

insight into the purpose and scope of the object of

regularization of certain catél-gqrjes of employees of ;the

Province of Khyber Pakhtunikhwa. Nowhere in the said

preamble does it provide that &}5‘2009 Act shall be applicable

on FAT.A/PATA. The provision 'A*,'.'}'iich addresses the question
of applicability t;f the 2009 Act jl'éiétes to employees oi! KP and
not of FATA/ PATA. Section 2 p1 )v1des deﬁmtmns which must
be taken into consideration w hxle applymg the 2009 Act.
Section 2(d) specifically de¥nes “Government” as the
Government o.f KP. Therefore. v:’;:‘ af.re uz;xable to agree wn‘.hl the {

learned High Court in its ap; lication of the 2009 Act 1o

" FATA/ PATA and resuliantly, 1o hé vRespendents.

his

e
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9, Even’ othervmse, it is. worth notmg that at the tlme

when the Respondents were employed ‘and subsequently

when they were relieved; ﬂ'-‘.e, 25t Amendment to the -

et

Constitution was not in force. As such, the applicable
provision of the Constitution was Article 247 which provided

an elaborate mechanism for thi Parliament on the extension

“of the law to FATA/PATA. In this regard, Articlé 247(3) is

reproduced as:-

- “(3) No act of ¢ -v(aﬂts-e -Shoora (Parhament)} shall
apply to any Federau ') Admamstered Tribal Area or to
any part thereof, unlexs the President so directs, and no
Act of °[Maﬂts-e-Shoora " (Parliament)j or a Provincial
Assembly shall apply to a Provincially Administered
Tribal Area, or t0° qany part thereof, —unless*the

* Governor of the Prmmce in which the Tribal Area is

situate, with the appi Awval of the President, so d:rects,

and in giving such a direction with respect to any law,
the Preszdent or, as the case may be, the Governor, may
direct that the law s'lall in its application to a Tnbai
Area, or to a specified part thereof, have effect subject to

such exceptwns and n*odtﬁcatlons as may be spectﬁed

in the dzrectzon
" It is nobody’s case 1| at the provisions of the 2009

Act were extended to FATA / Pz' ‘A by following the aforenoted

prov131ons of the Constltutlon ‘As such, the learned High
Court could not have extender

Act, or any Act of Parliament - the Provincial Assembly for

that matter, to FATA/ PATA on :1e touchstone of the principle

of casus omissus. The said pl nc1ple categorically provides

that where the Ieglslature has 5ot provided something in the

omL cannot travel beyond its

v vnmo the law as the sa.me

jurisdiction and read sometht

the apphcatlon of the 2009 ]

by -

ATT::STED

Lot Assoclate
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~ the ituti ] ‘
. CensnmUOn and would c_onstitute an order without

jurisdiction. The same would zlso be against the principle of
Trichotomy of Powers upon which the. State functions. All
three organs of the State ha‘if'eebeen given specific powers

under the law and as such, ‘the said powers cannot be

overstepped. We. are therewa inclined to hold t_hati the

learned High Court in the 1mp1igned _]udgments has travelled

beyond its Junsdxctwn in applymg the 2009 Act to the

oneous, beyond

lawful authority and without JL‘IJ xsdxcuon %

COULD THE HIGH COURT I KERCISE JURISDICTION. IN
MATTERS RELATED TO FATA ! PATA?

Respondents which action is, ex facie err

10. The 25t Amendment was passed in the Natioﬁal

Assembly on '24.05.2018 and enbsequem.ly by ‘the Senate on

95.05.2018. Section 9 of the Constitution (Twenty-Fifth

Amendment) Act, 2018 omitted'.Argcle 247 of the Constitution

w1th effect from 04.06. 201% -and, “inter alia, merged

FATA/PATA in the provmce N KP The Respondents were
]

employed before the mcorporauon of the 25% Amendment in

the Constltunon and cannot br glven retrospectlve eﬁ'ect As
!

matter at hand because the

such, Article 247 applies to thl

nts were appomted alia tlme when the said A:thle

/
70
n. 4 m1tted from the Constltuuon

" was in force and had not bee

It has not even been a.rgued an 4 indeed could not be argued

thet the 25ih amendment;. te the Constitution fha.s
ATTESTED
/

Scn'ot’(‘f‘l"i Aqsoctate
ourt of Pnkislan

retrospective effect.
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11. Arbcle 247 of the C astitutien, fnrer alin pfowded

- that the High Court or the Su;: ceme Coust could not exércise

jurisdiction in a Tribal Arez i.e. FATA/PATA unless the

Parliament provided otht;i—wise._‘{:*‘ne only exception provid'ed in

‘the said sub-article is tha® nothing would affect the

- jurisdiction of the High Court ¢ - Supreme Court in reiation to

a Tribal Area immediately befire the commencing day. The
said exception does not apply in the instant controversy,
therefore, the main focus of our scrutiny will be Article 247(7)

_inasmuch as it provides for an ouster of jurisdiction. _For-

ease of reference, Article 247(7) [a's it was then) is reproduced -

below as:-
(7) Neither the \*.:preme Court nor a High Court shall
exercise any jurisdictior- under the Constitution in relation to
a Tribal Area, unless °jiajlis-e-Shoora (Parliament}] by law
atherwise provides: —_" 1
' £
Prouxded -that nohung in this clause shall aﬁ’ect the

jurisdiction which the Supreme Court or a High fourt
exercised in relation to = Tnbal Area immediately before the

commencing day
A bare perusal of Lqe abovementxoned A?-tlcle of

the Constitution makes it cl zar that the lawmakers had

specifically ousted the _]Lll'lSdICvl m of the Supreme Court a.nd

the High Court in the exerci e of Junsdlctlon under the

Consdtution in relation to F? TA/PA’;‘A, The learned ngh

Court in the impugned judgmet.ts has placed reliance on the
25th Amendment and exercise:} jurisdiction concerning the

controversy whlch is before this Court. As stated above, the

Respondents were appomted b ore the said Amcndment wa

introduced. As such, the 25% Amendment could not ha&e

§ - T S ‘ Senlor(‘our‘Assoclaté"

- " Supreme Court of Patastan

Islambad

“aes

Bt
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been given retrospective ap}aflicatiog. Conscquently, the
learned High COurt., insteafi ot'f exax;ﬁhing the merits of the
cases of the Respondents on e touchstone of Article 247,
went beyond its' powers and';ipplied the 25t Amendment
retrospectively. Giving the ZZ th Am:andm'ent rctrospectivej
applfcatlon would open a ﬂoqa zate of unnecessary legal a.nd
constitutional complications ‘-,vhich can and should be
avoided by giving effect to :he letter and spirit of the
Consututmn and the intent anc nurpose of Article 247 and its

subsequent omission by way (r the 25% amendment to the
Constitution. Reliance in th.ls r-:gard is placed on the case of

Hidayat Ullah v. \/Iuhammad Ya‘unas and Others [PLD 2020

sC 362] the relevant part of wl:..h is reproduced below as:-

5. Learned Aduogate General has supported those
submission with the adj;gzd ground that the orders passed by
the relevant fora under .",’“.e FCR are all dated prior 10 the 25%
Constitutional Amend:.ent which came w0 effect orn

31.05.2618. Thus, the 'ecommendauon_s of the Ccunc-l af
Elders dated 1 5.12.20; £ until the: decision of the review by
te the said

the PATA Appellate Tritznal on 24,04.2018 preda

Constitutional Amendmsnt. Conséquently, at the relevant
Hdme when the judgme:! was delivered, the provisions of

Lrticle 247(7] of the Coriz ‘tution were in force.

6. Tne custer o_-'j; urisdiction of the High Court under
Aricle 199 of the Consiution is specific for the reason that
cause of action for civil —’l:ef of such Sersaya as well as the
of the parves and the locus of the corpus of the
mines are located within the Kohat
:he High Cowt had o

residence 0
dispute, nomely, the Cos’

Frontier 'Region. Conse ruen.g
wePuric petision. Indeed, the aspact

zzr:sm:tzor. to entertain
of the case has nat “een\,r.xzrmerea in the impugned
Jjudgmern: ol ail..”

2. it may aiso be nois .+ that the Supreme Court and

1

High Court (Txtension of

-
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Administered Tribal Areas} 1‘",t 2018 was to be made-

~ applicable from a date which wis to be notified by the FederaI
“Government. However, no such-date had been notified at the

time the High Court took cogni::-:a.;fce of the matter and in any

event, it did not consider or ::agﬁply its judicial mind tojthis

material aspect of the lis beforc it. Even otherwise, if?the said

Act 1s taken to be apphc,Lble from the date orz its

promulgation, the Respondent.z, cannot take the benefit of its
provisions because the Ré.;pohdents were admittedly

vas promulgated while Article

T,

employed before the said Act ;
s such, ‘the

bt * " -

n47 of the Constitution stxll held the field. A

learned High Court did not havn, jurisdiction to entertain ?the

petitions in question. We note , Lhat in one of the 1mpugned

judgments, the learned High .‘ourt has candidly conceded

that it is unaware whether the'-QOOQ Act has been made

apphcable to FATA/PATA or r't Gwen this, we are unable

.see how and on what basis thc uearned H1gh Court proceeded

. -to apply the said Act to the case of the Respondcnts..
' H

WHAT WAS THE DFI"ECT 014 PRESIDENTIAL ORDER !%O
13 OF 19727 N {

13. We note that some':-: of the Respondents seek the
penefit of the Centrally Adminis :.efed Tribal Areas (Em}':loyges’
1972 (“Presxden‘ml Order No. 13 of 201'2”)‘.

| for the said Respondents has

Status) Order,

In essence, the Ieamcd Counse

claimed that since all the emj. oyecs rccru1ted in FATA Jare

i€ Provmcxal Government- on

decmcd to be emp]oyecs of i

with thc Fedcral G(iwmment thus,
stend to them. In thxs

deputation the benefit of

the 2009 Act should automatidally e

Suprent -
humabad

%-—Snr "'r*"r' Associate
severl of Pakistan
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| regard, the Respondents have }::i.ai"ced reliance on Paragraph 3

¥
%

of the Presidential Order Whlch reads as follows:- f

. ¥

3. Status of : he employees of the Centrally
Administered Tribal Areas:- ‘Notwithstanding anything
contained in their conditionis of service, the employees shall

_ as from the appointed fiay, be employees of the Provincial

Government and shall voark under the overall administrative

control of the Provmctal Jovemment, on the same terms and

conditions of service Gy respects remuneration, leave and

pension and the sam? rfights as  respects disciplinary

matters or tenure of nﬁce as were apphcable to them

immediately before that ..ay

A bare perusal of th_‘;a afo_renoted paragraph shows

that the Presidential Order was epplieable to those employees

who were already in service or: ﬂ'ze appointed day. What this

means, in -essence, is that the! sald Presidential Order was

epeciﬁc, and, as such its apphcatlon could not be extended

to cover the Respondents. Thc matter of mterpretatlon of a
L ¢
Presxdentlal Order has already ‘een dealt with by this Court.

In this regard, we find substa.u"e in the stance taken by'gthe
1ea.rned A.AG that the RespondL ats were appointed at a ume

which -is beyond the apphcabl 1ty of the Presidential Order

which was applicable only to th:\se who were in service at_the _

time of promuigation of the saju Order The leamed AAG has

placed reliance on this Couz’c’ Order dated 22.06.2010 to
conclude that the Respondents ‘rere not in service at the time
of promulgatlon of Presmient 3.1‘» Order No. 13 of 1972,

therefore, the same is mapphC'a :Jle o thern. We find that the

learned High Court has errec‘ in 1aw in applying the said

Presidential Order to t_he Respchdents in a universal man.ner.

.|TA as such cannot be tIeated

ATTEST D

Even otherwise, employees of F

aninv ('m*r Assaociate

Suprmn Uourt of Pakistan
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as provincial employees as the.'éeme came under .the céntrol
ef the Federal Govemr_nen:: .a_xnd not -the. Provincial
Go».'emment. For the said re;isons, we ' are umfominateiy
unable to agree with the learned High Court in its findings to

the effect that the Respondents were under the control of the

Provincial Government a.xid as such, came imderithe

umbrelia of the 2009. Act.
14. The learned High Sourt has in the impugned

judgments held that, by not:f.egulanzmg the Respondents

and by regularizing others, th-. Appellants have commltted
P
discrimination. The said finding is not based on any lega} or
- . ~o
factual basis. Fn'stly ever. when others have been

regularized, the mrcumsta.nces and terms and condmong of
their employment were differern If some have illegally been

petitioners camyot’cla:;m equal treatment w:t_h

regularized, the
ality and velidity of their -

them. If and when the question of leg
regularization comes before tns, we will pass appropriate
orders after considering the fai: .s, circumstances and merits

of each case. It has been repes 'edly held by this Court that

regulanzatlon is not a vested .;ght but requn‘es a statutory

basis which is adrmttedly abser:: -in the instant case. As such,

the present Respondents mere;;::' rely on the fact that others '

have been regularized and soﬂ-should they, which is not a
legal ground per se. Where a cuntractual employee wishes to

he must deman itrate statutory basis for such

be regularued
lief cannot be granted

in the absence of wr.-ch re

a claim,
placed”. Such & cours; of

solely on the principle of “similf‘.;_rly
- ATTEfS?}E ED

-~
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,wrongs whiich is not pernusmblf- in the law.

SV ACEALS 023 230, 235, 05,330 340, 252293, 256, 25 102, 7052
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actlon would ta.ntamount to tvakm{f onc right out, of two

i

' CAN THE RESPONDENTS, BI'“NG PROJECT DMPLO%PES

PR AR A AT L F N YW AR AYY
CLAIM REGULARIZATION BA%S ED ON.LONG SERVICD?

§

15. It is trite that lo; ; ‘service is no ground for‘.

regularization. As stated abo..,, regularization has to be
supported by leglslatlon and is not an automatically’ accz;umg
right. E\;en if we agree with the' findings of the learned High
Court that the Respondents hc../e been servmg efﬁcxently for
many years, it is worth no.mg that the fact thatﬁ the
Respondents were prOJect ' '-‘mployecs has not‘ bcen

controverted. As such, Secticn 3 in’ its plain la.nguage
—

. i

excludes project employees from the benefit of regulanzatwn

L

under the provisions of the 269 Act. Therefore, keeping in

" view the language of the 2003 Act itself, there appears no.

lawful basis for the Respgndents to claim beneficial
. T

interpretation of the 2009 Act:=s the Court cannot overstep

its powers to add language to aistatute which the legislature

i
¥

‘has not provided. - ' - 1
. i o g

16. The Impugned Jucyments of the learned If'Iigh a
3

. N i . - N . i
Court proceed on an incorrect' actual and legal premise and
. have erroneously applied the Ia'--r rules and regulations to'the

facts and cucumsta.nces of thJ cases before it. A clear legal
¢ :

and jurisdictional error in exerr ; be of _]unsdlct.lon by t.he ngh
¥

Court under Article 199 of th.-. Consututlon of the Islach

Repubhc of Pakistan is ﬂoatml on the surface of the record

PNS—

which makes the Judgrnen-.s uri aetamable
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17, Thereforé, for réasons recorded above, we.allow

u

a : the t1tled Appcals and set as1de the Impugned uudgments of

2012, ete. — KZ,’ =4 S
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OEFICEOF THE DISTRICT-EDYCATION: OFFICGER
© QiSTRIGT MOHMAND; (Mafe)
ph. N A58 ; 0924290180

EAX ‘ﬂ924290180
,l:map‘-y omohmand@gma’l .com
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' NO-T IEICATION:

regularized by. the Director of Education. FATA bearlng
26/02/2018 .and Notification ‘No. $0- (B)
11/05/2012

Education
b. AND-WHEREAS. in.compllanca-with the- décision’ihe then Agency
> Officer. conditionally fequiarized the. sepviges ‘of- the followin% t‘%eintvd ggg
‘teachers against PST. post BRS 12" vide:No; 126197 28/(Cemmun ty- File)

30/05/2048.,
¢ ANDWHEREAS lneithen AEC:clearlymentioned: Indin

e

B, WHEREAS: the following: awenly (20) 'PSTs! -s@rvices wele’ .canditionally.

ISSB:‘OST ‘R-99-108 daled

......

Endst.No 2532 dated

'adjus!ment order that

Jifthé Supreme.Eour ijakssfan inden GRLANG:, 45@-912016 ‘decided to set

) astde -the “degisior
) regu!anzauon will <sté

g this
ade: by IHemapatﬂe High Cgurt Pgshawar.
cancelled: and the$e'-teaghers “will- neither file

Dépaitmental Appealn hor -appégl i any: lcourt af Rakistan -against the

Appomtlngx Authonty

AND. NOVI THEREEGRE, fiiigorop
Couit GPLA NofiFiCA: 308120201 én

.....

.Ahmad Bls{nci E£duistion Officet IDistiet Mqhmaad is ,pleased tQ Amth draw the adhoclconuac{ o

order- ¢f the foliowiiig' twenity -(28) PSTS Tsued Vigs Wis office- under Eidst N 2619

28/(Commurilty- Eite) dated: 3@/04/201&.1:3 respecmi thefolfowing: B $Tswith’ frijnediate efiect.

¢

TRanflFathers

s T li\.amelof'(;qm_mgmty ) Posﬁ"ng atzﬁegular \
s ) .. lWeacher School
1| Difawar Khan S10: Hakeem: ; 6S AndrgiPayan - fGFfSShamsha Guno j
Khgn___ . I
"z, |-Jafval. Shiah: S/O;Haom-l@'uan rCe, ShaTBedmg T ’ ] ,EE?ZS%'Q'éﬁ I Kamal ]
3| Naz: Gul Sj0 Mawab Khan . boS Mamazar i & 1:GPS. Zabri Jowar ,{
. 71 Dawood: Stiah S/0: SaddisDini gS”Shamm HKhan: Abad 1e PS Said KhanKor02 1
Y. ) hamsha . . 4
475 Hussam Shakh Sl@ Saced “FCS Matina. Keda Rhek ") GPS AttokhelNo. 1 1
| |tastan:Shah . b L A l
8 | Muhammad Khan e} +ES; Ghafoeu Baldmanal | GPS wittai \
.| Muhammad Wali . ' [ !
.7 | Hiikmat Ullah $/0 “AbgurRanin: | CS Gulopu Shelkh Baba | GPS.Chamarkand No. 2 |
& ﬁﬁggﬁef Khan-S/Q Sarkasi: Z‘C-S'G@Iéhusmalkhfaéb'a ‘GPS Matta Ghulam i
[ |'Niaz Muhammad /0 Near CS ar h B8 Kham Kor X
| hacimad. a-Khel: Bedmanag ' GES-KhamKor.. {
76 — I -
™ | Gohas Badshah SIG Ay G5 Sana el Shandarai GPSFaE ATMgal |
1 [ Sased Aiad ST S0 Ce s oot
- mubammad Afzal | s Shaji Bedmanai ] f GPSKhadiKas 1]
{12 [Muhammad Huzoor Badshah | GS Sana Khel Shanza Senme e
o $10 Hazrat Badshah O5 Sana Khel Shanzara ' ‘GRS 'Raniman Wal : *‘
= .. 1; i ‘J

< b

e e e e LT =

e —— SPr—

)

\1_
‘1
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Muather Khap S10: Sher
Rahman: -

TGP Seki Tangr

KL | FazaliDayan-S/0 Saddry Din

{Cs Shamh' ‘Khan Abgd

|.Shamsha:

"1GPS Gillbgz San

5 ;_Samandar Khan S10 Khatim

Jan”

| S8 Mating ,ksc?é%‘!ﬁbﬁi .

[GPS Kagpand

6 |'Bakhtiar’ Gul s:o Muhammad!

-Gl

:“c.sw.aﬁebiip,ara':mé-;,é.!;s:illata

. ‘.Sl 1Gutbaz.

GPS Sa|d Rahman 1

"Fayaz Khan:8/0; Badaam ihan $€8
J-Dara.

GSaelghaitim-dan‘jJargbi

GRS Turahgzax Baba G|

- 1 AsifKhan S1O Jamar

" .-BSi Samighalht:

! .-:GE-‘S Adam Saaz C

19 ' Mukammit: Shah:S/0" Hazrat

 Muhamimad.

if-'e'S}Ar@famgi-ﬁa}iajﬁl.. o

.| GRS AtamKili

Zahlr Si'fah S!O Abdul Wahad|

[CSRhoknBaEs

TGRSk |

’l Orﬂcs'R _ 'ofd B
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The Director Elementary and Secondary Educatlon
KPK Peshawar | ,

sy o e <

Subject: Departmental Appeal agamst the order dated 04.10. 2022

‘whereby appointment . order dated 26 02.2 2018 of the
am)ellant has been w1thdrawn - :

- Prayer. -~ S SRR

’ On acceptance of mstant Departmental Appeal the
pensronary beneﬁts may- kmdly be. granted in favor of« the appellant
alongwrth all back beneﬁts -

Respected Sir ; ‘ .
1 ~That mrtlally the appe]lant has appomted as PST BPS 07 on
13/04/2007 as commumty base school teaeher after

‘- recommendatlon of Selectlon Comrmttee and after fulflllmg |

i

:ﬂ of the codal formahttes for the sa1d post..

" 2. That at'te'r appointment the 'appellant pérformed his duty with
T full de\totion,andphard work and no cornplaint . whatsoever

_has b‘ee:n' made against the appellant.

- 3, That the appellant performed hlS duty tJll 31 12 2010 wrth
| respondent Department and after that due to closer of

i co_mrnumty school the.sery1ce of the appellant has been

B R ‘



To - b)
Ao | The D1rector Elementary and Secondary Educatron
KPK Peshawar - co

'Su'hject: . Departniental .Agpeal against _the order 'd'a't'ed 04.10.2022
S “whereby appointment order (lated 26 02 2018 of the
) ppellant has been w1thdrawn ' : -

Prayer . .

- On acceptance of 1nstant Depanmental Appeal the
pensronary benefits may kindly be granted in favor of the appellant
| . alongwrth all back anCfIIS | ' '

RespﬁectedSn" N A '. | S O
7

| 1 That 1mt1ally the appellant has appomted as PST BPS-07 on
e ~ . 13/04/2007 as commumty base school teacher after
A | g recommendatlon of Selection Commlttee and after fulfllhng

| _ of the codal forma]mes for the sald post

. 2. That after appomtment the appellant performed his duty wrth
I o full devotron and hard work and no complaint whatsoeve1

~ has been made-agamst the appellant.

3. That the appellant performed his duty till 31.12.2010 with
L respondent Department, and i‘after that idue to closer of

" ~community school theservi‘ce of the appellant- has been
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C. That no Departmental Appeal inquiry has been conducted

against the appellant.

D.That no opportunity of defense and personal hearing

provided to the appellant.

E. Thatit is a well settled principle of law that no one can be

condemn unheard.

F. That similar nature Service Appeal' No. 4904/2021 has
already been accepted by this Hon' able Tribunal on
31.01.2022.

- It is therefore most humbly prayed that on
acceptance of instant Departmental Appeal the appellant
may kindly be reinstate in service OR compulsory
retirement from service alongwith pensionary benefits
may kif;dly be granted in favor of the alongwith all back

benefits.

Dated 03.11.2022

Your Sincerely
Wosbi>
Daud Khan



BEFGRE THE KHYBER PAKHTUNKHWA SER eyt
o TRIBUNAL PESHAWAR

InReSANo- ('( of?.OZl | _v‘_.Dn»té_l.d 2 </ _ﬂzéﬁ)

Abdul Mchk s/o Nasrullah Jan Rio Qayyum Khel Bar -
Qambel Khel Khajon TehsﬂBarcf, District Khyber o
’ si¥seit .cz: ADB@H&}N

.i)'Direéfm Educatzon FATA Secretauat Warsalx Road
Peshawar o . . .

2) D1stuct Eduoatlon Ofﬁcer Kuram DlStl‘lCt Kuram Para
' Chma.r . ‘ 3

3) Addltlonal D1stnct Educatlon :O'fﬁcer vajef and Ce'niral
' Kuram Sadda : R . . '

'?4) Dlstrlct Educa ion Ofﬁcer D1strlct K.hyber at Iamrud
A Ceetaerirena.. Respondents

oot s

ﬂ ed to—ﬂﬁl‘/

PEAL U/S 4 OF .THE KHYBDR PAKHTUNKHWA- ]

~ §7 - SERVICE TRIBUNAL,_ACT 1074 AGAINST THE
23 . ORDER DATED 30/12/2020 WHEREBY THE SERVICE

,,,/gg GF THE

e ; APPELLANT . HAS BFEN CANCELLED
af. . "B AGAINST WHICH .THE APPELLANT FILED
i%',“ S ~DEPARTMENTAL APPEAL ON. 1)1/01/2021 .-WHICH
g& . & HAS NOT BEEN ‘DECIDED WITHIN,:' THE
fgf_&' | §“ . STATUTORY PERIOD 90 OF DAYS Ly R
/:;’ o .-R_AYER ‘
% )

. ON ACCEPTANCE « OF 'THIS APPEAL THE
o IMPUGNED ORDERS DATED |




BEFORE THE KHYBER PA

Date. of Alnstitution -
Date of Decision

05.04.2921
‘ ‘3'1.01.2022

. { .-
I(H'I"UNK_HWA SERVICE TB;BUNAL"PESHAWAR

Servnce Appeal No 4904/2021

Abdul Malik S/o Nasrullah Jan R/o Qayyum Khel Bar Qamber Khel Kha]on Tehsni
Bara Dlstrlct Khyber - T

. VERS 5 “ ‘

(Appeliant)

.,_... .

Dnrector Educatton FATA Secretanat Warsak Road Peshawar and others

Roeeda Khan, .
Advocate' cd

(Respondents)

Muhammad Adeel Butt e -

Addltlonal' Advocate General

. .AH'M‘AD SULTAN 'TAREE&'.
" ATIQ-UR-REHMAN WAZIR -

‘.’/_b )

_ For Appellant -

S T
For respondents i -
|

CHAIRMAN ;. |

ECEE

QUD‘GMENT

"/ MEMBER (EXECUTIVE)
i’.;.

ATIQ-UR-REHMAN WAZIg MEMBER(E) - Th|s smgle Judgment

I

shail dnspose of the mstant serv:ce appeal as well as the followmg connected

semce appeals, as comimon questlon of law and facts are mvolved therem -

1

4905/2021 t!tled Irfan Ullah = E

. 7‘4905/2021 tltled Salamat Ullah
: ‘4907/2021 titjed Zaheer Zada

p 4908/2021 t|tled Saqlb Khan o
4909/2021 tltled Kheya! Muhammad _.
.3‘4910/2021 tstled Sher Alam o

4911/2021 tlded Azlm Ullah »/‘

.}4912/2021 tltled Mst Zalida
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Brlef facts of the case are that the appellants were appomted as PTC
Teacher in Cornmunal School ln BPS-7 ln the year 1998 to 2004 at erstwhale

Khyber Agency (Now Dlsthct Khyber) Berng un-tralned serwces of. the appellants

were termlnated vtde dated 31- 12‘2012 but such order was rescnnd wde order

T dated 07-01 2013 as the competent authonty wde order dated 05- 04 2013

c1rculated the decmon to consrder apporntment of . all those un-tramed/un-~

: quallﬁed local commumty school teachers for re- apporntment agamst the avarlable -

. sanctroned posts of PST wrth the EXlStll'lg recrultment crrterra subject to the -

' regular P

‘condrtlon that they wrll acqurre the prescnbed professlonal and academrc A

qualrﬁcatron for the post wrthm 24 months after therr re appomtment agalnst the

l

ost Upon appomtment agamst regular posts the appellant farled to ’

2 .qurre the same, hence were termlnated frorn servrce v:de order dated 31 -07-

f2015 agalnst whlch the appellant filed departmental appeal followed by Wnt g
- Petrtlon No. 3682—P/2015, Wthh was drsmlssed vrde Judgment dated 28 -09-2016. -

'The appellant challenged the decrsron of the Hrgh Court :n the Supreme Court of -

Paklstan \nde CPLA No. 3464-?/2016 Wthh was drsposed of vrde Judgment dated :

. _27 04— '017 on: the terms that Iet the petztloners submlt applacatlons to the‘

‘ respondents and we Lare - con’r‘dent that they wrll look mto thrs rnatter

sympathetlcally |n vrew of the facts and crrcumstances of the case, obvrously,

B _anybody already legally appomted should not be dlsturbed In pursuance of the'

o Judgment the appellants submltted appllcatlons to the respondents but they were

dated 27-09 2017 hence they agam filed Wnt Petltlon No 4283-P/2017 Wthh

not appornted and such decrsion was communlcated to the appellants vide order
|

- was accepted vrde 3udgrnent dated 28-06- 2018 In pursuance of the Judgment‘

. the appellant were re-appomted wde order dated 22~06 2019 subject to- decrsron

of the supreme court in; CPLA already Fled The august Supreme Court of Pakrstan

. decrded the case m favor of the petitroners (the present responclents) vrde

‘nl"whtr .Akhnulhw,’ LA

ey :l_{ RIS

Feahuy e :Aa.
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' judgment 'dated' 28—06

dated : 30 12 2020 may be set asrde and. the appellants may be re-lnstated

: may also.be granted in favor of the appellants
03,

I not been treated in accordance wrth Iaw,

is vord ab i

ASchool 'l'eachers for the pro;ect perlod only,

'from serwce on 31 12

"n:u apporntments otherwzse thelr re-

R e RS

-2018 and . ll"l pursuance of the Juclgment the re-

- apporntment order dated 22 06-2019 was cancelled vrde order dated 30-12- 2020,

Feelmg aggneved the appellants f‘led departmental appeals, whlch were not

~responded hence the mstant sen/ ice appeal wrth prayers that the nnpugned order

!
in

,ervrce wrth aIl back benefts or any other remedy which thrs tnbunal deems fit-

Learned counsel for the appellants has contended that the appellants has

hence thelr nghts secured under the;'

Constrtutlon has badly been vrolated ‘that the rmpugned order dated 30- 12-2020

' lO as l’c has been passed wrthout fulﬁlllng the coclal formalltles that

lces of the appellants were dlspensed wrth wrthout observrng the procedure‘

‘as prescrrbed L) Iaw, that the appellants are havmg servrces of almost 20 years at

: therr credlt and it would not be ]ust on part of the appellants to ignore thelr '

serwces rendered so far, that the appellants were initially pro;ect employees but

_ later on were regularlzed hence they are entltled to: pensronary beneﬁts as the

apex court rn vanous Judgrnents has already granted rellef in S|m1lar nature cases

ahat cases of the appellants may also be consrdered on the same footlngs on the

prrncrple of consrstency and they may be granted penslonary beneﬁts keeplng in

view thelr Iength of sennce

04, - Learned Addltronal Advocate General for the. respondents has- contended“ '

" that the appellants were rnrtsally appomted on’ prOJect posts PST Comrnunal"

that the appellants were termlnated

—2012 for the reason. that they were un-tramed that the

o appellant's were re-appdmted subject to the condltron to acqurre the prescnbed |

academlc and professronal qualrﬁcattons wrthln 24 months al’ter their .

appomtment orders would stand cancelled that

l he appellant falled to’ acqulre the requrred qualchatlon, hence they were agaln |

'[‘.'



terminated vide order aéted 3'1-07'-,20'1‘.5;. eigaiinét thich*thea / _
" 3682-8/2015, vinich was disinissed vide judgment dated’ 28:09:2016; that the-
. appellants filed CPLA N‘o‘ 3464#/2016, which was éfsp disposed of on 27:04-2017

with the remarks that the pefitioners will submit spplication bfore respondents;

ions, their requests were examined but were

A i , henéé weféjrejecéeﬁ; :t'h.'f:lt‘ in ‘co_mbliéﬁéef; wéth juggﬁwént'
K .dated 28-06-2018 of Peshawar HnghCourt th‘é abpellahl; were ré-fﬁsﬁétgd agaiﬁ_
| WItH ‘the -conc‘lii,_tlidr:z.of..dééiéi'claln ofl~s:u|3',fefhé.cqurt‘ in CPLA alréady.;- ﬁ‘l‘ed; t’h'at‘ the |

sﬁprer_ﬁg cojL.n;t_ "(Sf‘.uPal:‘(i_st’an .décidgd':in-.fa_vt:arv :O:f At‘l"ne‘a.ibpell_éhtlé' (the"'present
respondents) | \)fide ju‘c]igm?ent;;‘dattaci.f .:;5_8506;2{].18;- hel;:'ce. “hey "wé}:e' -again
terminafed f(oﬁi S’érvicé :\tid'e', ofder d._atgd‘.?».O-le-z’OZQ; tﬁa‘tl-casie;s‘-pf tﬁe abpellanys'
- had ,af_:réacniygﬁgén decide;dl ‘!:.Jy the Apex Co_ujrt, the

Hence thépr‘esfant appeals being
devoid merit_rhay be ‘dismisseq.',- S o

06, A‘: R'ecp_r;i:ti .V'reyea;!si_ that the ; abpellahts ; Weré: appéih?g—:-di as PTC
- t'.eé,che;rs/cbﬁ'rmhal ?\s:ch!c::.o!.teéchérs'- (BPS-7) on conti'écE ba..s_'i.s: in c‘om‘rﬁunéi.
" schools in erétwhile Khyber agency (row.district Knyber)-in the year, 1998 1o
2004. 'I'n- the -‘yéér‘,ZQOS, Athree '4.1'.10‘1'1t_hs. PTC shéhrt-te'rm. éréining E;coﬁ_rses, Wefe '

i -@Ppointed against regular POsts under the policy letter dated:
- f"*“'37"‘35‘".‘f*’"-?'17‘05;04-’20j7'3"‘, subject. to "thé_.”c.:bncllitlion_ that they wi acquire’ the prescribed
pkofessidnéi.'trja'inirig within 24 months, Réédrd. is silent as to whather any sﬁcn o

.. B .
D T



“po

Yoo T g3

o training was offered. t'of_t'he appe[lants Withih the. prescribed pe.i;io& _6r ofhekwise,

as the_'-{-appel!an'fs theAmSelvéé-.WerejunéblgvEq‘ acquire such qualification, rather it

ex'pir)-{ ﬁf'fhé.ﬁeribd, 'tl'!%e'.applellénts weré é_igain térr.ﬁ:iz;at‘écll vfdebrder' dated 31-

- . 07-2015,‘ ég‘ain'ét'wh.ich'ithe appeliants ffl.!'éd_ d,épa.rtméhtal.abpeélé' féll_owed by writ
o | befcii:ioﬁ No. '3682;P/2‘0,1i5,"\;vhich wa“s"dis'mi’ss'eq vide j'ucl.g;n.'ieritj‘de;t;éd'28-0512_016
. on the:g.rouﬁc"fs tﬁat’ th'é.:apbe_l!ahts 'fail'e_d"tl_n'z;.cqﬁ.iré thé ﬁfescfibeé quéliﬁ_cétiohs.
: It however was réspdﬁéi,bilit;}‘bfthé réspbnqéhts t0 eﬁuip. themj w’ii'th the required’
quaiiﬁﬁa‘gion,nal's'.,__it'..Wasbey;md_ céo'ht’rgi of tﬁe ‘appell:a'nts‘ td; select }he;mseilves fof -

such fraining," rather jt~wa'sfupor_1 discretion. of the respéndgnts to select

. are conducted |y respondents ‘and “they, must ot suffer -for - follies of the

~ respondents, Henc_e they lost their case’ before the ‘é’_our.t,_ agaihst which the. .




.responded hence the mstant servrce appeals . ‘

- Aagalnst whrch the appellants ﬁled departmental appeals Wthh were not

¥
. . i
07 We have observed that the appellants worked agarnst the PTC posts on

!
contract agarnst prOJect posis fOr qurte some tlrne, thereafter, they Were.

~ appolnted agamst regular posts under the polrcy dewsed by the government that

, -The appellants however,

; Aall un-tralned/un-quaht‘ ed local comrnunlty teachers will be re-apponnted agalnst

: avallable sanctroned posts of PST with the exlstlng recrurtment cntena sub]ect to

the COﬁdltIOl’l that they wrll acqwre the prescnbed qual:ﬁcatlon wrthm 24 months ‘

1

were penalrzed for not acqumng the prescrrbed' -

' '. quallf catlon wrthtn the stlpulated tlmeframe wh;ch however was responsrblllty of

. the responclents to arrange such tralnmo for them wel! wrthm trme and the

~ app nts were not supposed to suffer for

lapses of the respondents Whrle_

' relylng on Judgment ll'l Writ Petltlon No 4657~P/2016 the honorable Hrgh Court:'. :

- Peshawar dectded in thelr favor vlde Juclgment clated 28-06-2018 It is pertlnent

C o rnentlon that in ert Petrtlon No 4657—P/2016 decudecl on ‘29-03-2018 the

' petxtvoners were also srmtlarly placed employees belng PTC teachers in communat

' schools and in pursuance of that judgment, their servrces were regulanzed Thej

- only cln‘ference between the present appellants and the appellants m that case _

,was that they had acqulred the prescrlbed quallﬁcatrons but the present""

L 'appellants dld not find- opportunlty t0 acqurre SUCh trainlng,

: responsrbrlrty to select thernselves for such tralnmg,

hence they lost the‘
opportumty on this smgle pdlnt msplte of the fact that it- was not thelr

rather- rt was mandatory upon ‘

- the respondents to select and send them for such trarnlng

R 08. "_'The appellants-'contested th‘eir case""fo‘r L

FTRSTED ) even otherwrse has become
o 'overage to get therr ]ObS elsewhere Equ:ty and falr play demands that the long
Fr SRR : S L :
ru ap RSN ok hwa

S SO Irlhu.; 3
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R serwces rendered by the appellanls agaxnst the posts shall not go m waste and lt

1 .
would - be un-Just to lgnore thelr long and un—blemlshed servrc'= It ls also an

" admxtted fact that the appellanls served mrtlally on contract but later on they .
were appornted agalnst regular posts We are of the consrdered opln:on that they.. |
.deserve to be treated sympathetzcally on the lssue of grant of pensrdnary

benéfits. Regarclmg the questlon of entltlement of the appellants to the penSIon

Twe would I|ke to reproduce the relevant rules of the pensron rules 1963 as under

' , |1-. R
22 SuQ;ecf to any speaa/ ru/es, tﬁe semces of the govemment servant
'beg/ns to qua/ﬂj/ for pens/an when he takes over cbarge of tﬁe post to
. wﬁ/ch he' is ﬁrst' appo;nted

2 3 Temp ra/y and. aﬁ’ aat/ng semce sha// count for pensmn as Jnd/cated
-'be/ - '

\jJ l{\—r (7 ) government servant bome or tempora/y estab//shment w/ro have
‘ . Do rendered more than 77 Tve yeafs contmuaus tempora/y serwce for the
- purpose or pensran or gratwty, ana' ' ‘

_ (/r} Tempora/;v and aﬁ“aatm_q serwce fo//owed by conﬁrmat/on 5/75// also
: caunt for pensron or gfatz/fty '

The rules lbld reveals that servrce of the government servant begms to
qual:fy for penslon from the very fi rst day of hrs/her takmg over charge

A;lrrespectlve of the fact whether hls/her appomtment and entry mto servrce was

temporary or. regular It is also clear from sub-rule-(l) that contmuous ternporary

serwce of a cnv:l servant shall also be counted for the purpose of pension or.

, gratuity and by vrrtue of sub rule~ (i) temporary and oﬁ‘uatlng servrce l'ollowed

by conl" ir matlon shall be countecl for pen5|on or graturty
09. The august Supreme Court of Paklstan in its Judgment reported as PLD

1973 SC 514 has held that it must now be taken as well settlecl that a person‘

A _'ra*ewmho enters government serwce has also somethlng to lodk forward after hls"

- retlrement to what are called retrrement bener‘ts grant
X AMINER - .

s DBl LTI N g

of pensmn belng the -
e r;::h;rm....most valuable of such beneﬂts It is equally welI settled that pen510r llke salary of

":



.. A . - : M Lt .
. , . N W
. [ . . . . . ..
. PR . . . . . . R .
- N . e
. .. .
. . S . . . C e
. ' [N . L .
- . . i . [
: N . . * . LL .
. . . . . - . . N .
. . - Y
. I L . . .

'a cuwl servant is no longer a bounty but a. nght acquired after put:tmg in

“~

‘sattsfactory service for the prescrlbed mmlmum penod A fortrorl,

- rules 1953 the appellants has quallfed the prescrlbed servuce for pensuona

Lo
Qb-

reduced or refused arbltranly except to the extent and in the manner provrded in

the relevant rules AEE

10. .

. years, mstnally on contract and followed by regular serwce and ‘as per pension

1

order dated 30 12- 2020 mto cornpulsory retlrement for the purpose of pensuonary

the pensson cases of the appellants for the entlre period of thelr serwce Partles

" areleft to bear thelr own costs F“ Ie be consngned to record room

CED

. 31..'01!2022'~ :
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“In the lnstant case the appellants served contlnuously for almost 20

Y
benef‘ ts In view of the foregomg dlscusswn the mstant appeal as, weIl as the |

(ATIQ URREFHMAN WAZIR)

MEMBER (E)

rt cannot be SN

connected servuce appeals are partlally accepted by modlfylng the lmpugned -

: benefts alongwlth ancullary benef‘ts wuth dlrectron to the respondenls to fi nailze o

—
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Wik SCPV g’lg .

' | L(iuullon ]/\I A on

: i'nmm'unicnlcd o 1h

I H feaned Qt’)unscl for

A\'l .
‘.j-'-nnluulul ll..u the .1ppu,ll.ml was hi

- ..--.Ar.-.-.-—q ERTER

.

*

e . ‘. ’ . ' ‘. ‘
i 3 wl l.u,ls of llu, case as (R present sCrvncc‘nppeal arc thal the appcllanl :

i l'.-',dm'mi.(m DL])dl{mCﬂl as I’rlmmy St,hool lc'u.lu,r in Malc

. I
HI.\ service was dnxpumcd with w.c.[ 01% Iuly 2016 duc to

('«'smmunilv School.

Tae I\ nI puu.u:hul (|le|l|lCdll0ll ic (Unlmm.(l PST) wdc o:clu da!cd {)5 08.2016

o=

b the /'\d(l_ilimml '/\gcncv 1 (Inculmn ()lluu Lower and Ccnll al Kunum Sadda.

The appeliant: filed c|clmmm.nl.1| dppcal l‘»L{OI(, Director

FR.OR.2000 but the m\m(. wils |L|u,u.d vide order dated 77 09.2017 and
hranii -—:_:9-—' t

¢ 'mpt.llanl v;dc h,uu No: ”9‘75/Ldu d'ued 78 1. 2017'.'--'

+

1

henee, 4he pw«,nl service: .lppcal on 12. I" 2017,

R _ l{c.\'ponqicnls werd summnncd \vho cnnlmlcd the appcnl by fl]mt_ wnlt(.n '

reply/comments.

|hu."|ppcllanl u)nlt.ndul lhdl thc‘appcllnnl was -

f
vide (mlu (Ialcl 27. 0() 2013 by the

.1'nl|u_n'ily but his service was dispensed with on the gr'ound ul fack 0[

appointed as Primary School Teacher

. nmpuu.nl
quunlu.d- bmluxmnal qualllu..\imn e PST Lulilu.au. [v was - further 3
g - *
wmo Im.,hu qm\llflc.mnn ol M /\ Polmmi F ok

. b .
nenk hd\ '

AN PSS

Science and was «llw Im\ ine B B d Degree: bul the u,spmui(.nl dupam

X

ation ol the appeliant a)nd his :;crvucc,_wa«. thspunxul

wnored the suid quulil'ic

and alfording oppmlumly of hearing

. i . . . '. ' : h .
with without any s}m\.~\i'-c;|usc nolice
ancl liable 1o be sel- rmd(, 1 was lunlhu

the impuuncd order is ilicgni

P

' Ilu.u.lmc

_—

wnluulul llml the '1ppdlunt wWas- ﬂm “granted PST (‘cnﬂu.al(, on 260, ()I 217 .
' ‘ '

- iln:rul.’m't.‘.‘ll\c arnefants fully qualificd.. . » SRSt
l)isu'icl Altorney for-the respondenis R G

[T ———— e

On e other v nend.. learned I')cpuly

‘A -

" oppused the contention o’ lc:unul munsul for the appcilant and contended that
The appelant was appointcd as Primary Sohuol Teacher vide order dated
27062013 bt as digpensed by the competent authority .

Jater on his sCrvice w

{
- P
L

1
’

“u



e . .v/()

avith” elTect l‘rom Po .luiv

g

1 '~a||,mlil"1éation on the basis ol Iullu No. 9‘%"2 35 dated 02. ()‘% "016 as well as

an(l S S D nonhoalron No SO (l )/98D/CSTR/99 108.. 1t was

verbal direction

Hurther cnnl’cndcd l}_ml' sincc lhc_ PS! Certificale was n(.u.sc.uly but the. appcllanl

A nm having the, I’SI Certificate at the time ol his uppomlnu.nl therelore, the

Vo T . N .
. ) o

c:nn‘nﬁclpm ;:'nlntjy(uu‘,il)" m_hllv chxpum.d wulh Im service and pnyc.(l for

hus

dismissal ol appeal. -

]

uls thal the ppb“d!’li was dppnmlvcl ak: l’nm.nv

. o Perusal ol the, u.cm(l n,vca

»

“Sehool Teacher ‘vi'(lc 1 27.06.2013. The |u,01d Imihcn rcvcnls that the

. . £ All /'
L .apmll.nm has having

order (I:\lu

M A Pnhllc i| science Dcur'c'c Hu. |u,md llnlhu reveals

“ *.
.

SR TRIRENEER Capiel it v 0 having B.Td Degree Muul on "6 12.2013. Mcaning.

I,ImI |hc.u-;mcllnnl wils also h.

3

o Aberghy llm. al lhc time of |m|muu.d prder dalc(l f)b.

‘ h.l .-mv 13.0:5d I)cuu.. The recor d alsn reveals that P | Lullll(,.nlc hd\ also been

.i.\'f\‘ucd to the uppcllani on 7() 0. 2017 and lh.. .’lpp(.“clnl was Imme mord than

=il ;m\" ;|L‘E\'~'cr.<c arder is p:lxscd

A
MR P

v .

o o

npmnlumlv o{ h«..um show-cause notice as to why- such advusc oldu may not

.
N N

2
“he passud JL«im\l Inm an s\.dh and such gmuntls}; Rc-cnr(l reveals - that the
’ * _"‘ e ——— e ———r e )
a L ' : . : o
rcspnndcnl-clcpan_’imcm “has (|ISPCHSU(| (he service of the appellant without any

of . personal hearipe therelare, the

lll\L lmlch or eiving apportunity ¢

po——_d

-—

~mpnndcnl clu,pmlrm.nl h.!\ vmldlml the punuplu of natural justice avhich has
N . ’

. \‘hn\\'-c:

FOTHLY ;.'r’ e we

impuaned order ilegal and tiable o b(_ sel- as;dc A such,

.pmliul""acccpl the appeal sc asuh, the nnpm_nul :n(lu wllh thc duccuon (o

‘

¥ :
oilct, l(\ thc .1ppt.|1anl lhm why

; the res pnmlunl dL.p.nlmt,nl (o issue shn\v cause n
"Tl his xuvlu. mm
L -) T

e
Nt

g o

nothe Llispcnﬁ'cd with

wing}; opporlunily ol iperaonal

=
b=
P

nolice ,:'mc. .md 1_

plang the show cause:
b A R4

L

2016 due to"lack” of prescribed p’rofcssionai'

'O&yn@anmwwmnwm

on u&,h 'md sm,h Lmundx and aller

P vears serviee at the time of lmpur_m.(l mdm. Il |< also- well, b(.llll.d Taw that' 7

against anyone than he slmuid lu, given
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show-g AUSE nn[lcc. Pariics are lcﬂ to-bear their own costs. File'be consrgned to
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!..“:upremc' Court.of Pakistan) v/

Presenp Abdul Hameed Dogar, C.J., Ijaz-ul-Hassan Khan, Muhammad Qa:im J;n Khan
and Ch. Ejaz Yousaf, JJ ' - .
GOVERNMENT: OF PUNJAB, throuéh Secretary Education, Civil Sgcrctariat, Lahore and
others----Petitioners: . . [ R

~ Versus
SAMEENA PARVEEN and others~---Ré§pondents
Criminal Petitions Nos.71-L and 72-L, Civit Petitions 215-L, 216-L, 217-L, 218-L, 224-L to 236-L of
2006, decided on 29th April, 2008.
(On appeal from the judgment, dated 29:1-2008 of the Lahore High Court, Lahore passed in Cr.O.P.
No.370/W and 561/W of 2007, Writ Petitions Nos.11525, 11263, 11516, 11662, 11663, 11766. 11881, |
11835, 12136 and 12185 of 2007, 86. 123, 274, 345, 599, 64'3 and 11619 of 2008).

" Civil sérvice--- '

. ----Administration of justice---If a Tribunal or the Supreme Court decides a point of law relating to

the terms and conditions of a civil servant who litigated, and there were other civil ssrvants, who may

not have taken any legal proceedings..in such a case, the dictates of justice and rule of good

governance demand that the benefit of the said decision be extended to other civil s2rvants also. who

may, not be parties to.that [itigation, instéad of compelling them to approach the Tribunal or any other

legal forum---All citizens are equal before law and entitled to equal protection of law as-per Art.25 of the,
. Constitution. - : ' -

Hameed Akhtar Niazi v. The Secretary, Establishment Division. Govemlﬁent of Pakistan and others 1996
SCMR 1185 and Tara Chand and others v..Karachi Water and Sewerage Board, Karacki and others 2005
SCMR 499 fol. . _ . |

" Mst. Muqqadas Akhtar and another v. Province of Punjab through Secretary Education Department.
Government of Punjab and another 2000 PLC (C.S.) 867 ref.

Ms. Afshan Ghazanfar,'A.A.-G., Punjal'; aﬁd Rana Abdu! Qayyum, D.S.”(Education) Punjab for
Petitioners. : , ‘ |

S.M. Tayyab, Senior Advocate Supreme Court for Respondenté (in Cr.Ps. Nos.71-L, 72-L and C.P.224-L : |
of 2008). : : » Pl

Nemo for other Respondents.

ORDFR

ABDUL HAMEED DOGAR, C.J.-—-Through this order we intend to dispose of above captioned
petitions filed against common judgment, dated 29-1-2008 passed by learned Judge in Chambers of
Lahore High Court, Lahore whereby Cr.O.P. No.370/W and 561/W of 2007, Writ Petitions Nos.11525.
11263, 11516, 11662; 11663, 11766, 11881, 11835, 121356 and 12185 of 2007, 86, 123. 274. 345. 599, 643
and 11619 of "2008 filed by respondents were allowed and the impugned orders passed by
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* . Briefly, sta‘ted'.'f'actsA giving rise to tﬁé'ﬁ]i}lg of instant petitions are that respondents were appointed as
?TC Teachers during the year 1995/ 1996 after completion of all legal requirements and they joined their

. Tespective place of pesting. Aﬁer,so@éﬁme‘, their appointments were, cancelled being bogus vide order
. No.277/E-1, dated:3-4-1998: This ordet was assailed before learned Lahore High' Court, Lahore anc same
was declared to be without lawful authority in the case reported as Mist. Muqqadas Akhtar and another v.
Province of Punjab through Secretar ;iEducation Department, Government of Punjab and another 2000

PLC (C.S.) 867. The relevant paragraphtis reproduced as under:--

. ety

"Consequently. .the " petitioners. are - declared to be in service .and the action of the
Headmasters/Incharge of the Séhoolsstopping the petitioners from performance. of their duties as

: ' PTC Teachers ‘on- the basis of the above said impugned order, is declared to be without law[u}
g authority. It is,-however, clarified that the department is at liberty to proceed against petitioners. if
so desired, on individual basis under the relevant law and under the - Punjab Civil Servant

(Efficiency and Discipline) Rules, 1975."

, In view of above Judgment, the respondents were absolved of the charges of bogus appointments. But later

' + on gnee again the services of respondents were terminated vide order, dated 3-8-2005, which order was

| challenged before learned Lahore High Court, Lahore throtigh Writ Petition No.16864 of 2005. The said
writ petition was allowed vide Jjudgment, dated 11-12-2006 and the impugned order, wasdeclared as

illegal and without lawful authority. Sirhilarly, one of the teachers namely Mst. Naseem Akhtar assailed

the order, dated 3-8-2005 befdre Punjab Service Tribunal, Lahore through Appeal No.903 of 2006 which

was also allowed vide judgment, dated '4-9-2006. The said Judgment was maintained by this Court in Civil

Petition No.1960-L ‘of 2006 vide judgment, dated 2-11-2006. On 26-9-2007 once again the services of
respondents ‘were terminated, Feeling aggrieved they filed above mentioned petitions ‘before the learned

Lahore High Coirrt, Lahore which were allowed vide impugned judgment as stated above,

. o . ~ . 1
v -3, Itis mainly contended by learned A.A.-G. Punjab appearing on behalf of petitioners that the jurisdiction
of the learned High Court is barred under Article 212 of the Constitution of Islamic Republic of Pakistan.
1973 in matters involving determination of terms and conditions of civil servants. She further contended
that the appointmenis of the respondents were bogus-and fake as they were never selected by the
“competent authority, therefore. the orders of dismissal passed by departmental authority were ‘in
accordance with law, which did not call for any interference by this Court. ' '

4. 0On the other hand, Mr. S. M. Tayyub, learned Senior Advocare Supreme Court appearing on behalf of
some of the respondents supported the impugned judgment and contended that appointments of
respondents had taken place in accordance with rules and prescribed procedure. ‘They submitted their
applications in pursuance of advertisement of the posts of PTC Teachers. They passed the required test
and were appointed by the competent authority. According to him, the respondents were. in service for
about 9-10 years and during this period no objection was raised, and subsequently on vague allegations
they were dismissed from service. He further contended that cases of respondents were at par with Mst.
Naseem Akhtar which was decided by this Court in Civil Petition No. 1960-L of 2006 vide judgment,

dated 2-11-2006..

5. We- have considered the. arguments of both the parties and have gone through the record and
proceedings-of the case in minute puzticulars. The matter has already been decided by this Court in the
case of Mst. Naseem - Akhtar {supra), and it has been held that the appointment orders of the
réspondents as PTC Teachers were genuine. It was held by this Court in the case of Hameed Akhtar
Niazi v. The Secretary, Establishment Division, Government of Pakistan and others 1996 SCMR 1185
that if a Tribunal or this Court decides a point of law relating to the terms and conditions of a civil
servant who litigated, and there ‘were other’ civil servants, who may not have taken any legal
proceedings, in suck a case, ihe dictates of justice and rule of good governance demand that, the
‘benefit of the said decision be sxtended to other civil servants also, who may not be parties to that
litigation instead of compeliing them to approach the Tribunal or any other legal forum. This view
2of3 I o : T 872420019559 AM
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3‘ |e1te1ated by xlns Court in the case of Tara Chand and others v. Karachi Water and Sewerage
" jard; Karachi and . others: 2005 SCMR. 499 and it was held that according to Article’ 25 of the

‘onstitution of Islamlc Republlc of Paklstan, 1973 all citizens are equal before law and cntitled to
~qual pnotectlon of- law . : : : .

appeal refused.

MB.A/G-138C .,
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" 6. In this view. of the matte1 we are’ of the view that no ground for mterfexencc in the nnpuszned
judgment is made out. Accordmgly the petmons being devmd of force are di

smlssed and leave to
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