Tribunal submitted that it would be appropriate that
the department"sh-ovuld make proper calculat'ion of
the number of posts, in the lz'gh‘t o f the above
Jjudgment coupled' with the eligibility of appellant
qnd to ascertain the quota a&cordingly. Order
accordingly. Such exercise _shoufd be undertaken
within a périod of 90 days from the receipt of this
order with the directions to the Authorities to
associate the appellant with the proceedings and for
the purpoSe if a committee is necessary to be
constituted, the Authority mayv consider ' that.

Consign.

4. In light of the above, this appeal is also disposed of in the terms '

of consolidated order dated 08.05.2023 passed in Service Appeal

o>

- v‘ a consigned to the record room.
e"\" "'a
Q - ANNOUNCED
©05.06.2023

| (Salah-ud-Din)
Membér (Executive) ' Member (Judicial)

*Naeem Amin*

No. 1382/2019. Parties are left to bear their own costs. File be



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 3300/2021
Date of institution ..... 17.02.2021

Rahim Khan, DM (BPS-15), GMS Shagai Asbanr, District Dir Lower.
VERSUS

The Government of Khyber Pakhtunkhwa through Secretary (E&SE)
Department, Khyber Pakhtunkhwa, Peshawar and 02 others. ‘

ORDER
05.06.2023

Mr. Noor Muhammad Khattak; Advocate for the appellant

present. Mr. Asad Ali Khan, Assistant Advocate General for the

respondents present.
2. At the very outset, learned counsel for the appellant as well as

LR ¥
P
~ ¥

learned Assistant Advocate General stated at the bar that:ﬁ,sirr-iilgr'*s .
T T "tv Y

e R N

nature appeals have been disposed of by this Tribunal vide *.. .
.consolidated order dated 08.05.2023 -passed in Service Appeal
"No. 1382/2019, therefore, the appeal in héﬁd may also be disposed of

in the said terms.

3. Relevant para of order dated 08.05.2023 passed in Service

Appeal No. 1382/2019 is reproduced as below:.- ‘®

During the course of argu;};;ents consensus is
pwas developed that for considé.ring the contention
of the appellant that 50% quota of promotes was
not exhausted whereas -learﬁed Assistant Advocate
General while refuting the conteﬁtion that in view of
the judgment of the Hon’ble Peshawar High Court,
Peshawar in COC NO. 105-P/2018 in Writ Petition

No. 355/2011 and the séid quota had already been

exhausted. Both of them while fairly assisting the



21.03.2023 * Junior to counsel for the appéllant present.

Asif Masood Ali Shah, Deputy District Attorney for the

respondents present. : o

Former made a request for adjoummént as senior counsel
for the appellant is busy before ‘I-\Io'n’ble Péshawar High Court,
~ Peshawar.  Adjourned. To come 'up Efor arguments on -

05.06.2023 before D.B. Parcha Peshi given to the parties.

l@ |
QA : Ny
© s, ! :
Wy % ' o . 3 : .
‘5;;}4;@'2}\%% (Muhamrhiad Akbar Khan). (Rozina Rehman)
N N Member (E) o . Member (J)




20" Oct, 2022~ Learned counsel for the appellant present. Mr.

Muhammad Riaz Khan Paindakhel;“‘) Asst: AG for

respondents present.

Learned counsel for the appellant seeks adjournment’

on 1he ground that he has.not prepared the case; To- come’’ &

RN up for arguments on 20 12.2022 before D B-
Y sS4y ‘33 RN .
(Fareeha Paul) (Kalim Arshad Khan)
Member(Executive) Chairman

20" Dec. 2022 ‘Counsel for the appellant present.

Mr. Muhammad Riaz Khan Paindakhel, Assistant Advocate
General alongwith Mr. Muhammad Shahab, ADO for the

respondents present.

Reply/comments on behalf of the respondents submitted
which are placed on file and a copy whereof handed over to learned

counsel for the appellant. To come up for rejoinder/arguments on

4

(FAREEHA'] (ROZINA REHMAN)
Member(E) Member (J)

21.03.2023 before the D.B.



e

) 22/11 2021 Proper D."B“is'nqt av‘ailable_, therefore, case is adjourned \
to 28/ A J 3022 forthe same as before.
29’ 2-2 2 /{D 41 | r
ﬁla /é” “‘"‘/ % ~ Reader
~ /””‘/L”‘“‘ﬁ/ P2y /é £— 2=
| 2 é':/,)
14.06.2022 . Clerk of counsel for the 'appellant present. Mr. Kabirullah

Khattak, Additional Advocate General for respondents present. -

Clerk of counsel for the appe’llla'nt stated that learned counsel for .
the appeliant is unable to attend the Tribunal today due to strlke of

Lawyers. Adjourned. To come up for arguments before the D B on

15.08.2022. % N

(MIAN MUHAMMAD) (SALAH-UD- DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

&M Dhe Fo Grmimer vacahim, tede 13
;;A‘vm’hco("t‘/b ‘)—o»f\o.—)/)— IYU’V'H\Q wau,

Readir
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Mr. Noor Muhammad Khattak, Advocate for the
appellant present. Preliminary arguments heard
~ Points raised need .consideration, therefore, the
appeal is admitted to’ reg\uiar hearmg to subject to all
legal and valid objections. The appeilant is directed to

deposit security and process fee within 10 days, where-

after notices be issued to the respondents for .

submission of written reply/comments in office within
10 days after receipt of notices, positively. If the
written reply/comments are not submitted within the
stipulated time, the office shall submit the file with a
report of non-compliance. File to come -up for
arguments b&efore\the D.Bon 24.11.2021.

u\\d\

s .
(SALAH-UD-DIN)
MEMBER (J)




Form- A
FORM OF ORDER SHEET
Court of ‘
Case No.- 33 O0. /2021
S.No. | Date of order Order or other proceedings with signature of judge
proceedings -
1 T2 | 3
1| 26/02/2021 | .The appeal gf;-l\/_lr; Rahim Khan resubmitted today by Mr. Noor
@( | Muhammad Khattak Advocate may be entered jn the Institution Register
< 24, A : .
. R‘Q;:’NN@ and put up to the Worthy Chairman for proper ord@r please.
Bemi ST D
“‘%"@P o . &——uﬂ" ’
~ - _ A REGISTRAR |
5. fhis case is éntrustéd to'S. Bench for préliminary’ H‘e‘aﬁriné to be put
‘ up there on _0 /Y
-07.05.2021 - | Due to demise of the. Worthy Chairman the Tribunal |is

defunct, therefore, case is adjourned to 25.08.2021 for the same

as before.




5 5o,

~ The appeal of Mr. Rahim Khan DM ‘GI\/IS Shagai Asbanr District Dir Low_ei' received today.i.e.
on 17/02/2021 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

Copy of service rules mentioned in para-8 of the memo of appeal is not attached with the
appeal which may be placed on it.

56 Q /ST,

Dt. ZLZ 2:/2021

= g
REGISTRAR -

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.
Mr.Noor Muhammad Khattak Adv. Pesh. :
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T, BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
. PESHAWAR
APPEALNO.____ /2021
RAHIM KHAN | VS EDUCATION DEPTT
INDEX
.IS.NO| DOCUMENTS - | ANNEXURES PAGES
=ap! Memoof Appeal | iiiiissssssssssssenn 1-4
2 Appointment order., A 5-6
3 Advertisement 1 B -7
14 Act 2009 : C _ 8-10
5 Judgement dt 26-01-2015 D 11-32
6 Judgement & advertisement "E&F . . 33-37
7 Notifcation , - G ‘ 38
8 Service rules H 39-40
9 Education testimonials B | - 4145
10- [ Judgement dt 08-11-2018 J | 46-43
11 | Departmental appeal K - 50-51
Vakalatnama = | eessssosessessscees 52
APPELLANT
THROUGH:

NOOR MOHAMMAD KHATTAK
OFFICE: Flat No.4, 2" Floor,
Juma Khan Plaza,
Near FATA Secretariat,
Warsak Road, Peshawar.
0345-9383141.



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
v PESHAWAR

.- 5 PR
Eutud Nom 5ty AT hreow iy
service Teoibhunal

APPEALNO._3R04 /2021 w237
Mr. Rahim Khan, DM (BPS-15), pated 752?220?«’

GMS Shagai Asbanr, District Dir LOWErl . cvvasassessansnarassesass APPEL

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary
(E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

2-  The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

3-  The District Education Officer (M), District Dir Lower.
............................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE INACTION OF THE RESPONDENTS
BY_NOT GRANTING/ALLOWING PROMOTION TO THE APPELLANT TO
THE POST OF SECONDARY SCHOOL TEACHER (BPS-16) FROM THE
DATE WHEN THE PROMOTION QUOTA WAS FILLED BY THE
RESPONDENTS THROUGH INITIAL RECRUITMENT OR FROM THE DATE
OF COMMENCEMENT OF THE ACT NO.XVI OF 2009 COMMONLY KNOWN
AS REGULARIZATION OF SERVICES ACT, 2009 NOTIFIED IN THE
OFFICIAL GAZETTE ON 24.10.2009 WITH ALL BACK BENEFITS
INCLUDING SENIORITY AND AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE STATUTORY
PERIOD OF NINETY DAYS

PRAYERS:

That on acceptance of this appeal the respondents may kindly be
directed to consider the appellant for promotion to the post of
Secondary school Teacher (BPS-16) from the date when the promotion
quota have been filled by the respondents through initial recruitment
or from the date of Commencement of the Act No.XVI of 2009
é\ijp Ase-dagommonly known as Regularization of Services Act, 2009 Notified in
he official gazette on 24.10.2009 with all back benefits including
Rwﬂ%eniority. Any other remedy which this august Tribunal deems fit that
egretrar nay also be awarded in favor of the appellant.

7] > 20>
R/SHEWETH:

ON FACTS:

Re-subhmiét :
and filodg. ed to -day

Brief facts giving rise to the present appeal are as
| under:-

Registrar .

H\V]Vl- That initially the appellant was appointed as DM in the
respondents Department vide order dated 22.11.2004. Copy of the
appointment order is attached as annexure
......................................................................... R . ¥

2- That during service as Drawing Master the appellant was in the
promotion zone to the post of SST (BPS-16) but the respondents
instead promoting the appellant advertised the said posts of SST



(BPS-16) on adhoc/contract basis. Copy of the advertisement is
attached as anNNEXUre wuuureisrsisarsrarssararsrssarsssrssssassssssnnannnas B.

That under protest the appellant and his colleagues applied for the
said post through initial recruitment but the same was also
refused to the appellant and colleagues of the appellant on the
pretext that regular employees are not entitle to apply for the
adhoc/contract posts of SST (BPS-16) thus appellant and his
colleagues were deprived from prospects of promotion. That it is
pertinent to mention that at the time of above mentioned
advertisement the post/cadre of DM (BPS-15) to which the
appellant belong have no prospects of promotion.

That in light of the said advertisement new appointments were
made by the respondents on adhoc basis and even the promotion
quota was also filled by the respondents though initial recruitment,

That in the meanwhile the Provincial Government Promulgated the
employees regularization Act, 2009 whereby all the adhoc
employees who were appointed as SST on temporary basis were
regularized thus further affected the cadre to which the appellant
belongs. That the promotion quota for which the appellant and his
colleagues have waited for decades has been washed by operation
of the said Act of 2009. Copy of the Act is attached as annexure

That feeling aggrieved the appellant and his colleagues knocked
the door of the Peshawar High Court through various writ petitions
including writ petition No0.2905/2009. That vide consolidated
judgments dated 26.1.2015 the said writ petitions were disposed
of with the directions that:

(i)- The actXVI of 2009, commonly known as

(Regularization of services) act, 2009 is held as beneficial
and remedial legislation, to _which no mterference is
advisable hence, upheld.

(ii)- Official respondents are directed to work out the -

backlog of the promotion quota as per above mentioned

example, within thirty days and consider the in service

employees, till the backlog is washed out, till then there

would be complete ban on fresh recruit.
Copy of the Judgment is attached as annexure .......... « D.

That the respondents assailed the said judgment of the august
Peshawar High Court Peshawar in CPLAS No.127-P to 129-P/2015
but the same wére dismissed as withdrawn vide judgment dated
20.9.2017. That then after the appellant and his colleagues time
and again visited the respondents for their promotion to the next
higher scale but the respondents instead of redressing the
grievance of the appellant and his colleagues advertised the posts
through initial recruitment through various advertisements. Copies



of the judgment and advertisements are attached as annexure
.llllllllllllllllllllllllllllll.lllllll;ll', llllllllllllllllllllllll NAASEENEENEES E & Fl

That it is pertinent to mention that appellant is the senior most
DM (BPS-15) of the respondent department and also eligible in all
_ respect for promotion to the post of SST (BPS-16). Copies of the
notification, service rules and educational testimonials are
attached as ANNEXUre wouviiirsserssarsisssssssssasnsasarsnnnsnns G H&I.

That feeling aggrieved the appellant and his colleagues knocked
the door of august Peshawar High Court, Peshawar in various COC
Petitions and the same has been disposed of vide judgment dated
8.11.2018 with directions to approached the august Service
Tribunal for claiming of promotion and seniority. Copy of the
judgment is attached as anNNEXUre .iivsuresssssnsasassssassasnsnnnsanss J.

10- That feeling aggrieved the appellant preferred Departmental

appeal but no response has been received so far. Hence the
present appeal on the following grounds amongst the others. Copy
of the Departmental appeal is attached as annexure ....cuvevesean K.

GROUNDS:

A- That the inaction of the respondents by not allowing/granting ante

B-

C-

D-

dated promotion to the appellant to the post of SST (BPS-16) is
against the law, facts, norms of natural justice and materials on the
record. ‘ .

That appellant has not been treated in accordance with law and rules
by the respondent Department on the subject noted above and as
such the respondents violated Article 4 and 25 of the Constitution of
Islamic Republic of Pakistan 1973.

That the inaction of the respondents by not allowing/granting ante
dated promotion to the appellant to the post of SST (BPS-16) is
based on mala fide and arbitrary intentions and as such the same is
violative of the principle of natural justice.

That, the respondents acted in a malafide manner by not promoting

the appellant to the post of SST (BPS-16) inspite of eligibility,
seniority and fitness.

E- That the respondents acted in arbitrary and malafide manner by not

ante dated promotion to appellant to the post of SST (BPS-16)
despite the fact that the appellant was not allowed in the initial
recruitment process because of the fact that he is in regular
promotion zone and will soon be promoted to the post of SST (BPS-
16).



. \7{;-

F- That the inaction of the respondents by not ‘allowing/granting
promotion to the appellant to the post of SST (BPS-16) is violative of
section-9 of the Civil Servant Act 1973 read with Rule-7 of the
(Appointment, Promotion & Transfer) Rules 1989.

G- That. as per Rules and regljlatlon the appellant is entitle for
promotion to the post of SST (BPS 16) with all consequential benef ts
including seniority.

H- That according to Article 38(e) of the Constitution of Pakistan, 1973 -
the state is bound to reduce disparity in the income and earnings of
individual including persons in the services of Federation.

I- That appellant seeks permission to advance other grounds and proofs
at the time of hearmg

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

~ APPELLANT
,@Am :
RAHIM KHAN

THROUGH: -
NOOR MOHAMMAD KHATTAK
&

~ * AFRASIYAB KHAN WAZIR
ADVOCATES
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ﬂw@mmgmm QEFICER(S&LIDISTRICT DIR LOWER,

1o

Cumoquum Upuh e wpprivil i oo des) Pyt Distdder Recntment Commiitive | 1l Idlowing
) ‘ cundndnlcs are hercby appointed as DM {n R T0- 1480 0005 plun waond allownnees ns due o aiissible o
’ thet under the rul¢s on Contract bamis/mun I[r,uhmbh ratjeet Lo the fllow o terms and condldon, o the Bderent

..of public service:
R a‘; o ii“'".:,“v"
R o (BATCI WHIE ) _ , _—
. { Name, father,s Name & Residence tesull . Qualitication | Score Proposed Remarks
Do - l\;‘; lamj{_; Maje Schond ~
Farman Ullah $/0 Rahitn Dad R/O Rani Rk R FA/DM Al36 1 GMS fahoro — [TAVE
Rahim Khan $/0 Sanobar Khan R/O Tendo Dog Thes 96 MA/DM ™| 75329 | GMS Temu AV
Mumtaz Khan $/0 Toti Rahman R/O Samarbagh 11.05.99 BAMM 47.88 GHSS Samarbagh AVEP
4 Muhnmmad Tanq $/0 Afridi Khan R/O Khungi H}.02.99 NA/DM 47.01 GMS . Shahi LAvVE
! _OPEN MERIT.
11 Muhaminag mumd SIO Sher M d R/O Siannd } |__MADM ™ 5641 ] GMS Qadaray AV

ONDITIONS;: -
' 'v; They wiil be govemed by such rules and regulations as may be prescribed by the Govt: from
3 llme !o Ilme for the category of Govi :servants fo which they belong™
2 The Inillal period of appointment shall be three years after which the contract may be renewed

i I by lhe compelenl authorily. Keeping in view the performance of the official concerned.
b ; S 3 : Theur appolnlmenls are purely on temporary basls liable to termination al any time with out
B SN ‘j 55: nollce N In case !eavlng the service , they will be required o submil ane month prior nolice . or
A , ."'I': deposnt ‘one month pay in Gowvl: treasury in lio therea?,
s ) 45 The appolnlmenl of the candidales mentioned above are subject to ihe “condition Ihat they are
EE P | havmg domlciled in District OIr Lower
1 5 They are directed to produce their "Health & Age Certificate" from the Civil Surgeon Dir Lower
b .8 ;' No TNDA will be pald to them on joining the post,
7i Thelr &ge may not exceed 35 Years or bolow 18 years,
N ¥ ¥ -‘ Cha}rg? teports should be submitted 1o all concerncd.
9’ Drawlng & Disbursing Officers concerned are directed to check/verity thelr original documents
SN S lF lrom the concerned Boards / Institutions , before handing over the charge to them.,
- » : et 10 ,. The order is issued as errors and omissions excepled ,as a notice only.
1. b n ? they are furlher directed to lake over the charge within fifteen days of the issue of this order,
o fauling whlch their appointment order will bo consldered as vancelled,
| 1 2 75% appoinlmenis have been made purely on balch wisn busls while 25% on open merit,
N A o : (S.MUHAMMAD JAVID)
N TR : ' : DISTT:COORDINATION OFFICER
FEE I R

' . — DISTRICT DIR LOWER,
:No., 8‘3/‘{ —;; lDaled ;Qg’ TUH R4

|
i
I .
1 ) Copy of the abova Is forwardad to:-
. E " . The Disl Cozrainatisi Qmams O L ol 1 745

5

¢

P

6

7

“The Distt:Nexim txr Lowar a1 Tinweiyata,
P.A to Sacrelary Schooals & Literacy NWI: P Faighnvent,
P.A to Ditector 8chools & Litaracy NWFP Pashana:
. The Disti:Gifcar (mﬁrhrm!t & litsracy O Larep i tanney - /
. The Disti. Ausuisiits Hitlons T Lo &1 B <
-18 Cand!dala concarmad.

et ————

EXECUTIVE ur MR
| ' : (S&L)DISTRICT OIR LOWER.




OFE)f‘E OF THE DlSTRICT EDUCATION OFFICER (MA £} DIR LOWER.

: j" -OFFICE ORDER
The following teachers ar

"f‘the'i'r'name's in the interest of public service wnth ummedaate effect;-

e herer transferred to the schools noted against

1

.- Note;-No TA/DA is allowed. g
.. . Charge report should be submitted to all concerned

(Mohammad ibrahim)
D1str|ct Education Officer
{Male) Dir lower.

ndst No, /Z/ —‘37/ 7?_/Dated Ttmergarathe / 5) J [/ J2014

Copy of the Sbove is forwarded to;-

1.The Distt;Accounts Officer Dir’ fower
2.The Principal/Headmasters concerned.
3.The Deputy Distt;Edu;Officer(M) L/Office.
4.The Teachers concerned.

! ¢ 5 /

/

3 o
Distri ct £ ucatlcm Officer

- {Male) Dir lower.

Cea

ATTASTED

Name & Designation ' From o To ' Remarks
Ghulam Farooq DM U GHS Gul e N Bagh Maidan | AVPost B
‘Zahid Khan DM GMS CulMagam  GMS shalam ééba T ANV Post
Farmanuliah DM 1 GMS Shag:xr— TG GulMonam 1 ViceNo,2
Rahim Khan DM "Gms NSJJZ' &l GMS Shaga1 A‘ZBE"n'r'm'_“ “Vice No,3

i
i
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THE *[KHYBER PAKHTUNKHWA]
EMPLOYEES (REGULARIZATION OF SERVICES) ACT, 2009,
' ([KHYBER PAKHTUNKHWA] ACT NO. XVI OF 2009)

‘ fF. irét pﬁblished after hdving received thej’assgnt of the Governor of the *[Khyber
", ‘Pakhtunkhwa] in the Gazette of ’[Khyber Pakhtunkhwa] (Extraordinary),dated the -
. I . .

24" October, 2009]
: : AN
A . ACT
to provide for the regularization of the services of certain employees
appointed on adhoc or contract basis.

, : WHEREAS it is expedient to provide for the regularization Pf the servicesof .-
- certain employees appointed on adhoc or contract basis, in the public interest, for the - -
- purposes hereinafter appearing; , '

CTtis hereby enacted as follows:- ' - _ S

S 1. Shbft title and commencement.--<(1) This Act may be called the 7I[Khyber
- -Pakhtunkhwa] Employees (Regularization of Services) Act, 2009. \

" (2) It shall come into force at once.
2. Definitions.---(1) In this Act, unless the context otherwise requires,-

(a)" * “Commission” means the 3[Khyber Pakhtunkhwa] Public
Service Commission; J
- (aa) . “contrat{\‘appointment" means appointment of a duly qualified

person myide otherwise than in accordance with the prescribed
method of recruitment; |

(b) “employee” means an adhoc or a contract employee appointed
by Government on adhoc or . contraf;t .basis or second
shift/night shift but does not include the employees for project
post or appointed on'work charge basis or w;ho are paid out of
contingencies; ‘

- Substituted vide Khyber Pakhtunkhwa Act No. TV of 2011
- “Substituted vide Khyber Pakhtunkhwa Act No. IV of 20{1
- ‘Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011

" “Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011

" Substituted vide Khyber Pakhnmkhwa Act No. IV of 2011
"Substituted vide Khyber Pakhrunkhwa Act No. IV of 201 1
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. 3. " Regularization of services of cerfain emplo
~+ recommendees of the High Court appointed on contract or adhoc basis and holding
that post on 31* Decemiber, 2008 or til] the commencement of this Act shall be

" deemed to have been validly appointed on regular basis having the same
. qualification and experience for a regular post:

1
Iy

() “Government” means the Government of the ’[Khyber
Pakhtunkhwa; A
S
() “Government Department” means any department constituted
B under rule 3 of thei''[Khyber Pakhtunkhwa] Government
, Rules of Business, 1985, and does not include any section of a
Department or an organization which is federally funded;

(¢)  “law or rule” means the law or rule for the tinie being in force
governing the selection and appointment of civil servants; and

S (D “post” means a post under Government or in connection with
: the affairs of Government to be filled in on the -

recommendation of the Commission. '

(2) The expressions “adhoc or contract appointment” and “civil servant”

" . shall have the same meanings as respectively. assigned to them in the "[Khyber

- - Pakhtunkhwa) Civil Servants Act, 1973 (’.Z[Khyber Pakhtunkhwa] Act No. XVIII
- of 1973). ' : ; : B ‘

ees.—--All empioyees including

- Provided that the service promotion quota of all service cadres shall not be -

affected.

4. Determination of seniority.---(1), The employees whose services are

.- regularized under this Act or inthe process of attaining service at the commencement

of .this ‘Act shall rank junior to all civil servants belonging to the same service or

- -cadre, as the case may be, who are in service on regular basis on the commencement
., of this Act, and shall also rank Junior to such other persons, if any, who, in pursuance

of the recommendation of the Commission made before the commencement of this

. Act, are to be appointed to the respective service or cadre, irrespective of their actual
. date of appointment. ‘

(2) } The scniority interse of the employees, whose services are regularized
under this Act within the same service or cadre, shall be determined on the basis of

- their continiious officiation in such service or cadré:

*Substituted vide Khyber Pakhtunkhwa Act No. TV of 201 1

- "Substituted vide Khyber Pakhtunkhwa Act No. [V of 2011
n

Substituted vide Khyber Pakhtunkhwa Act No. [V of 201 1

. . Substituted vide Khyber Pakhtunkhwa Aci No. IV of 2011
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" 1~ Provided that if the date of continué_)us officiation in the case of two or more

_employees is the same, the employee older in age shall rank senior to the younger
" " one. B :

‘ 4A. - ‘ 'O{ferriding effect.---Notwithstandi;ilg“'any thing to the contrary contained in - :
--any other law or rule for the time being in force, the provisions of this Act shall have
_an overriding effect and the

" inconsistency to this Act shall cease to have effect.

provisions of any such law orirule to the extent ‘of

© .5; . Repeal---The North-West Frontiéf Province Emﬁloyées (Regularization of

Services) Ordinance, 2009 (N.-W F.P. Ordinance No. VII of 2009) is hereby

" repealed, . ‘




JUDGMEN T SHEET

PESHAWAR HIGH COURT,PESHA
(JUDICIAL DEi,PAR TMENT)

Writ Petition No.2905 of 2009. SRR A
ATTA ULLAH AND OTHERS ............. PETITIONERS S
S . VERSUS | | W,,gﬁf
THE CHIEF SECRETARY KPK ETC...RESPONDENTS.. | \ o
s | L
| JUDGMENT. b
* " Date of hearing _ Q,. £-.0 /.l " ng- T

Appellanthetltroner

_Gholam n/aég k/(amfﬂdv@{?é@:’ |
Respondentbd/\ (]gﬂhrdﬂ\Y 7%4 erk[,l Adwoeate g&‘
, g@ba,y A—@\w tﬂ\g{m A‘A '

WAQAR AHMAD SETH,J:— Thfojugh this. single

| . Jjudgment we propose to dispose of the instant Wit Petition

'N0.2905 OF 2009 as well s the connected Wit Petition

C Nos.2941, 2967,2968,3016. :3025.3053,3189,3251,3292  of ’
2009,496,556,664,1256,1662, 1:':685, 1696,2176,2230,2501,2696, -*
- 2728 of 2010 & 206, 355,435 .& 877 of 2011 as common ‘ o

. // - ‘question of law and fact is involved in all thesé-peﬁﬁons.




2.

The petitionefs in all ‘thé, writ pétitidns have

" approached this Court under A.:fig‘tic'le 199 of the Constitution of

i
N

Islamic Republic of Pakistan, 1973 with the following refief--

“It is, therefore, prayed_t:fha‘t on acceptance

' of the Amended Writ f.!’etition the above

noted Act No.XVI 2009 namely ‘The North

-West Province Employees ‘(Regulariza‘tibn

of Services) Act, 2009 dated 24" October,

2009' being illegal unlawful, without

" authority and jurisdiction, based on
- malafide - intentions . - and . being

‘unconstitutional as well as ultra vires to

the basic ' rights as 'menﬁpned. in the
constitution  be set-aside and  the
respondents be directed-to fill up the above
noted posts after going through the legal
and Ié‘wa;l aﬁd the normal proceduré as
hrescribed undér Athe'% prevailing laws
instead of using the short cuts for o.bliging

| .
their own person.

y 0N

It is further prayed that the

" notification No.A-14/SET(M) dated

. 11.12.2009 and Notification No.A-17/SET(5)

'Contract-App‘tt:Zoolg _datéd 11.12.2009, as

.well . as | Notification

. No.SO(G)ES/1/85/2009/SS(Contract) dated

ATTEST

1
Pashuausrgd

EXA

R 208 |§




- adhoc/contract basis on different times and lateron their
- Province Employees (Regularization of Services) Act, 2009;

- qualifications and also got at théir credit the length of service;

' 31.05.2010 issued as a't result of above
: ~noted impugﬁed Act Q/hefireby all the private
) re'spondents- have b,een'i ‘regulafized rﬁay'
. also be set-as'i:de in the’lﬁillight of the above
“Submissions, being ille‘%fga'l, -unla’wful, in-
. 'constitutio‘nal and again#jt tf;e fundamental
: rights of the petitioner#. ’ .
Any other relicf deemed fit and

proper in the circumsta.}yc,es and has not
bleen particular asked fo'r in the noted Writ
Petition may also be very graciously-

| granted to the petitioners?". “

I
1

3- 1 Itis averred in the petition that thie petitioners are
Ser‘v_)’ng in the Education Depa-;tment of KPK wbrking posted

as. PST,CT,DM,PET.AT,TT. Qari and SET in different

Schools; that respondents No.9 to 1359 were appointed on
service were regularised through the North West Frontier

that almost all the petitioners have got the requirtd

that ‘as per notification No.SO(S)6-2/97 dated 03/06/1998 |




'

A

: . ' i o
b o :! ]
i i !

| the ) qualification  for appoinfr%?en:t/prbmofibn "Aof the SET

| -séleéted through Depan‘menta!g Selection Committeé on the

Teachers BPS-16 was prescrfi;)ed i.‘hat 75% SETs shall be

basis of batchwise/yearwise (Diben merit from amongst the

- candidates having the prescribéd qualification and remaining

25% by

t
i

initial  “recruitment through Public Service

L A ' g ,
- Commission whereas through the same notification the

i

qdal)‘ﬁéétion for .the appointmé}xﬂprbmotion of the . Subject

| Specialist Teachers BPS-17 was prescribed that 50% shall

be selected by pro"motion.oni the basis of seniority cum

- fitness amongst thé SETs 'bo'ssessing' the qualification

" prescribed for initial recruitment having five years service and

4 r‘em'a'ining. 50 by initial recruitment through the Public Se‘rvki:e

- Commission and the above prbcedure was adopted by the

Education_ Department till 22/09/2002'and the appointments

on the above noted posts were made in the light of the above

1

" notification. It was further é'verred that the Ordinange

- ' |
No.XXVII of 2002 notified on 09/08/2002 was promulgated

under ‘the shadow of which some 1681 posts of differe_nt
o . f

cadres were advertised by the Public Service Commissidn.

ey 3 [ o S ;
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'practlce of the Educat;on Department that

regular employees whereas the employees and"teachi:ng

staff of the Education 'Department having at their credit a

That before the promulgat/on of Act No XVI of 2009 it was
. | :i

instead of

promotmg the el/'gib/e and corhpetent persons amongst the

§ I !
v
|

teachers commun/ty they have been adven‘;smg the above
- | | _

,noted posts of SE T (BPS-1 6) and Subject S‘pecialist (BPS-

| ?tearljr mentioned that '_the' said pos'tsOWiI/A be temporaty and
* will continue : only for a tendére -of six months or till the.
appointment by -the- -P-ublici éeh'xice‘d Commisston or
'Depan‘menta/ Selection: Comrn!ttee That after passmg the

. KPK Act No. XV/ of 2009 by the Provmmal Assembly the

f

‘ fresh appomtees of Six months and one year on the adhoc
_and contract basis including respondents no.9' to 135 1 with a

“clear affidavit for not adopting any legat course to make their

services regularized, have been made permanent and

service of min[mum 15 to maximum 30 years have been

l
fqnored That as per contract Poltcy /ssued on 26/10/2002

1

- the Education Department was not authorised/entitied to

17) on the basis of open merit/adhoc/contract wherein it was




4. The concemned official :'respondenté have furnished

| /77/ - Administration Department and jth_e‘ Finance Department.

mak}e appointments in B'Pé- 6 and abové on the 'Coqffabt
.t_vz’gs[ls as the only appointing %uthorii‘y under the r;Jlés was
Pﬁbﬁc Sérvice Commissio‘n. Tf?)at' after fhe puSlicaﬁon‘ made -
by the Public Service Qomm:fssion thousands of teachers

eligible for the above said posts have already applied but

>

-they are still wailing for their ca-{ls and'thatl through the above

CAct thlousands of the adhoc teachers have been régularized .

* which has been adversely ‘effected the rights of the

petitio'ne‘rs, thus having no eﬁiéaciods and adequate remedy -

+ available to the petitioners, the have knocked the door of this

o : COun“throughb the aforesaid constitutional petitions.

parawise comments wherein they raised certain legal ‘and

factual objections including the: question of maintainability of l R

the ‘writ petitions. It was further stated that Rule 3(2) of the
‘ o : o ]
NW.F.P. Civil Servants (Appointment, Promotion :&. :

. Transfer)Rules 1989, authorised a department to lay down

‘method of appointment, qualification and other cond‘iﬁo’ns

applicable to post in consultation with Establishment &

Bogheavigs

Pl
08 MLR g

— e




 That - .tol imbrbve/uplist the isténdérd of ,étijucl:’ationy the
. Governrrl;ent replaced/amendec; the old procedure ie. 1 OO%

| Amc!uo‘mg SETs rhrough Pubhc lSerwce Comm;ss:on KPK for

're.crwtment of SETs B-16 w(:je Norificat:on -No. SO(PE)4-
5/SS RC/Vo/—III dated 1 8/01/2011 wherem 50% SSTs (SET)

shall be selected by promotion ‘;on the basis of séniority cum

fitness m the following manner:-

b M) Forty percent froim  CT (Gen), :

CT'(Agr), CT(indust: Ar) with at least 5

}e;rs s‘ervice‘ 'as‘ s&qh ? aﬁd having the

- ‘qualification mentioned m eélumn 3,

(ii) . Four bercent' from ;anj,qngst the DM

With at leastl 5 yeéré sené‘icé -as such. ahd

‘ ﬁaving qualifioatioﬁ in colt_/mn 3.

(iii) FQur percent from émongst thé E’E T

with at least 5 years ser\;/ice as such and

having qualification fnent;ioned }’n column 3.

: (.iv). One .pelrrcent' amongst /hstructiona/

77" Material Specialists with at least & years




i
o

. service and having qualification mentioned

in column 3.”

It is further stated in the comments that due to the
A dégr'aldé'tion/f'a/l of quality édubaﬁoﬁ the | Govémmefﬁ?t
.aban'doned . the “prev-ious recruitment po.licy of
pfdmotion/appointmenVrecruitm:Qnt and in order to improve |

the standard of teachfn’g’cadrei in Elementary & Secondary

* . Education Department of KPK, vide Nofification dated

09/04/2004 wherein at serial No. 1.5 in column & the |||

:,appointment of SS prescribedg as by the initial recruitment B

'a'ndf that the (Norfh West - Frontier Provincial) Khyber
Pakhtunkhwa Employees(Regularization of Services)Act,

2009 (ACT No.XVI of 2009 dated 24" October. 2009 is legal,

. lawful and in accordance with: the Constitution of Pakistan

- which was issued by the competent authority and jurisdiction,

therefore, all the writ petitions are liable to be dismissed.

5- We have heard ﬂge learned counsel for the parties and

. have gone through the record as well as the law on the

. «/ sdbj;ect.




L ‘Services) Act, 2008 . firstly, they‘iare alleging that reqular post -

“of Khyber Pakhtunkhwa, Er%rployees (Regularization of
.‘in-d/i'ffé'rent cadr!es were ,adve"féz‘ised.throu‘gh Public Service

Commission in which pez‘itioneﬂ'i{s were competing with high

* conducted againét the advertised pbst and secondly, they |

,_ allrefagitating the legitimate ‘expettancy regarding their

"prbmotiqn, which has been b‘)ocke:d due to the in block

induction / regularization in a huge number, courtesy Act, No.

blocf< régularization of employees is concerned

‘_ and 'secondly no one knows that who could be selected in

reserved. In

6- : The grievance of the ,qe&'tioners is two fold in respect

prqfi/e carrier but due -to'promdilgation of Act ibid, they could

not ‘made through it as no further -pr,oc':eedings Wére

XV of 2009,
7- - As for as, the first contention of ad\(en‘isement and in

in this
respect it is an admitted fact that the Government 'has the

right and prerogative to withdraw some posts, already

advertised, at any stage from Public Service Commission

épen ~merit case, hom‘xéver, the right of competition is

" the instant case KPK,  employees

—




'(Regulérizaﬁon of Services) Act 2009, was .promulgated,
whic'h iﬁ-fact was hot the first /n thé line rather N. W.F.—F’ (noI
. ! pia
"I
.Khyber Pakhtunkhwa) C:wl Servants (Regulanzat/on of

,Seh/fices) Act, 1988, NWFP (now Khyber Pakhtunkhwa)
(Regulanon of Serwces) Act 1989 & NWFP (now Khyber

‘Pakhtunkhwa) Adhoc Civil -Servants (Regu/arization of

ir
1 : B ' ¥

Services) Act, 1 987 were a/so.‘promu/gated and were never

challenged by a'nybné..

8- . In order to comment upoh the Act, ibid, it is important
tc'); go through the relevant provision which reads as under:-

S.2 Def)’-nitio'ns.' (1)---

a)---

aa) “éontract appointmenf"

means appomtment of a duly
qualified person. 'made otherwise ! ,
| than in accordance w:th he - ,
prescribed method of recruitment. |
b) - “employee” means an . |
adhoc or a contract employee
appomted by Government on
adhoc or contract basis or second
shirt/night  shift but does not
/ include the employees for project

~ post or appointed on work charge




basis or who ére paid out of

o contingencies;

_ <e-wwmes Whereas,
| - L

! - S. 3 reads:- S

Reqularization__of _services _ of

ceriain __employees.- .All
employees ' including
recommendee of the High Court
appointed on cbl';ntract or adhoc

~ basis and holding that post on 31

December, 2008 or till the

commencement of this Act shall

L T be deemed to héve been validly
o ‘ ~-appointed on regbllér basis having

. the same q:fiélification and

experience for a reqular post;

9- ' The plain reading of above sections of the Act, ibid,
".Wc_')u'lld show that the Pro,\)incialz.'Go\(ernment, has regularized

the “duly qualiﬁed persons”, Who were appointed on|contract

" basis under the Contract Policy; and-the said Contract Policy

was never ever challenged by any one and the same

) rem'ained in practice till- the commencement of the said Act.

Pétitioners in their Wr)'t petition's have not quoted any single

incident / precedent showing that the regularized emp/oyeges

,under the Said Act, were not _&wa/ified for the post against




* and others, hence at this.bela't.ﬁe'd stage in view of number of

which they. are regularized, ni(iﬁir.had placed on record ‘any

documents showing that ar‘théiétirr';e of their appointment on

contract they had made any éé)jeétion. Even dtheMise, the

" superior courts have time andé again reinstated employees

‘whose appointments were ;..?e.clared irregu!ar by the

Government Autﬁorites, because aufhorities being
- o

responsible for making irregular appoinz‘menfs on purely

temporary and contréct basis, :c‘iould'no-t subséquenﬂy turned
_ rcjund ‘and terminate services because of no lack of
- qualification but on mannér ofs‘élection and the benefit of the

- lapseés committed on .part of at}t;ho.rfties could n_dt be given to

the'embloyeesi In’ the insfant:Casé, as well, at the time of

fappoim"meht no one objected to, rather the authorities

committed lapses, while appoih?ing the private resbondent’s

judgments, Act, No. XVI of 2009 was promulgated..

- Interestingly this Act, is not:épplicable. to the educ.ation

debartment only, rather all the employees of the Provincial

- Government, recruited on contrfa*ct basis till 31 December

e [
‘ -

2008 or fill the commencemént of this Act'havé been

~




- 10- Al the employees have 'been regularfzed under the

““beneficial and remedial” A beneficial legisiation is ga
statue ‘which purports to confer a benefit on individuals oria

.. class of perséns. The nature of such benefit is to '1?39

'ch‘tracts. ‘A law enacted for the purpose of correcting a

regularized and those ermployges of to 'oth'ergldep_affm'ents

" who have beenlregularized are not party to this W'rit petition.

/

Act, ibid are duly qualified, e?/;'gibvle and competent for the

post against which they were appointed on contract basis

and this practice remained in o'peration for years.'Majority of

- those employees getting the benefit of Act, ibid may have

become overage, by now fdfﬁ the purpose of recruitment

againét the fresh post.

11- The law has defined such type of legislation as
. _ ‘ i

extended relief to said persons of onerous obligations undler
‘ |

!

~defect in a prior law, or in order to provide a remedy where

non-previously existed. According to the definition of Corpus

'Jur(s, Secundum, a remedial statute is designed to correct an

existence law, redress an existence grievance, or introducéd

2 fegularization conducﬁ{/e to the public goods. The cha/lenged
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Act, 2009, seems to be a cu:réti\'/.e‘ statue as ‘for years the

.then. Pro,vinCial, Governmenté:,ﬁ appointed em'ployees ,' o:h
- "éonr'rati;t basis bu.t.adm/'ttediy all those contract appointments-

1

- were made after’ brépgr ’a.%dv%erﬁ\‘se.rhelnt. cjmd on thé
e rec.c,)'rvn'rr';endaﬁcl)ns of Depértme-r;ta} Seléction »Cc%mmittee‘s.

12- - In .order “to apprléciatéf the -arguménts Jregarding
pehe‘ﬁc{a! :;egislaiﬁOnl it ié‘impoffant to understand the scope
énd 'r}"r-eaning"of beneficial, rerﬁédia( and curative Iegislatioﬁ.

Previously these words have-been explained by N.S Bindra

 in_interpretation of statute, tenth edition in the following
' n]an‘ners:-‘l -

“A statue which purports to confer a
benefit on individuals or a class of -,
‘persons, by reliving them of |
- onerous obligations under contracts ‘
entered -inté by t_berfr'or which tend

to  protect péréons ' against
oppressive act from individuals with | ;
whom they stand in ’certain
relations, is called a  beneficial
legisiations....In interpreting such a
statﬁe, the principle established is

. that there is n'o'room for takin,g a
narrow view b'ut, that the court is |

/ entitled to be generous towards the I

persons on whom the benefit has -




been conferred, It is the duty of the

. court to interpret a provision,

espec:ally a benef:c:al prows:on »
leerally S0 as to give it a w1der .
meaning rather than ‘@ restrictive
meaning which ;vi/vould negate the
very object of the rule. It is a well
settled canon of c?onsltruction that in-
i D constructing the ' provision of |
- bemeficent enactments, the  court ‘ '
should adbpt that ‘construction
whtch advances fulfils, and furthers | L
the object of the_ Act, rather than the |
one which'woulcj defeat the same
and render ifthe : profectlon _
lllusory ..... Benef:cral prows:ons call |
for hberal and broad interpretation |
so that the real purpose underlymg
such enactments is achieved and
full effect is given to the principles
L | underlying such Iégis'lation."

'Reme~dial or curative statues on the other hand have

been explained as:-

- "A remedial statute is one which

remedies defect in the pre existing law,
statutory or otherwise. Their purpose is
to keep pace with the views of society.
They serve to keep our. system of

/ jurisprudence up . to. date and in

, | o AT




-hafmony with new ideas or conceptions
‘. of what constltute just and proper
human  conduct. The:r legrtlmate ,

' ° purpose IS to advance human rlghts and

- relat:onships Unless they do this, they'

o are not entitled to be known as remedial
,  Ieglslatlon nor to be hberally construed.
Man:festly a constructlon that promotes
i improvements in the admmtstratlon of A (

" " justice and the eradtcayon,of defect in

~ the system of jurisprudence should Be
favoured over one that perpetuates a
‘ wrong” - -

Justtce Antomn Scalia of the US Supreme

Court in_his book on Interpretatlon of Statute |
states that: ' ;
‘ - “Remedial statutes  are o
those which are rhade to supply
o such defecté, .anc;'i'a,blridge such .
v suberﬂui.ties, in the common law, ’
as arise from eit’her the general |
imperfection of all human law,
from  change of time and '
circumstances, from the mistakes

and unadwsed determmat:ons of

g unlearned (or ‘even learned)

judges, or from any other cause
whatsoever "

i
|

13- The legal proposition that emerges is that ge‘nerailly

i

- beneficial fegislation is to be given liberal interpretation, the

benef/c:al Ieglslatlon must carry curahve or remedijal content

AY
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' 'SAuc'_h: legislation must therefore,fzeiiher clanify an ambiguity or

an'‘omission in the existencé and must therefore, the

~explanatory or clafiﬁcatory in hfatqré. Since the petitioners

does not have the vested n‘gf}ts to be éppoinited fo" any

particular post, even advén‘isé,d ione and pn’vafe respbndents
Aw'ho ~‘hlailvhe being regu?ériged‘i are having the "req:‘Jisité "
3 duéliﬁcation for the post againSEt which the -we-re éppqin?ed,
~<-v'ivdle‘ challenged 'Alct,‘ 2009, which is not .effe.cti.ng the‘ vested
~'r'ig'htv of anyone, hence, the same is deemed to be al
beneficial, remédial and cﬁz%rative legislation of the
Pén’iament..
L 14- This court in its earlier judgment dated 26" November
"ﬂi)'og \in WP No. 2905 ‘_of 2009, whrein the same Khyber
quhtunkhwa, (Regularization of Servers ) Act, 2009, vires.
were challenged has held that this court has; got no
j;;risd(ction to entertain thé-wr‘it .éet[{fon ;n view of Article 212
: o:f. the ConstitutioAn: of I;Iamic Ré?p&blicl pf Pakistan, .1973, as
an Aét, Rule or Notification effeczfing the tefrﬁs and conditio;ns

of service, would not be an exception fo that. if seen in the

light of' the spirit of the ratiof rendered in the case of

AEC




LA.Sherwani & others V.ersuis Governmerit of Pakistan,

-y, - 1

“reported in 1991 SCMR ’1041; Even otherwise, under 'Ruiejs
? - S i
(2) of the Khyber Pakhtunkhwa (Civil  Servants)

o (abp%ofﬁfmént), prqmc)tion and t'rfah‘sfer) Rules 1'98|9,. aut{?orizfé
a ‘depadment to las/ dowh% ‘n'vethod of appointment,
B 'qqa/h"i‘cation ana other conditi%né abplicab/e to the post ;in,
qbnsultétion with Esfablishmenfj & VAdrr'zinistrative Depari‘me!nf
'and the Finance Department. 'iln the instant case the duly |
| é)éct'ed Provincial Assemb/y has passed the Bill/Act, which
Was'l_ presentéd through . proper -chénne/ ie Law afi1d
Eéta}bli.;shment Department, wh:ch cannot be quashed 'or
declared illegal at this :c,‘tage_ | |
- 1'5- Now coming to the’seco?h‘d aspect of the case, tfiiat
‘ pé.ﬁtione,fs legitimate expec‘tanéyvin lthe shapé’_of pronjoti;on
" : hés suffered du;e‘to thé ‘prorﬁ.ulgaﬁon of Act, ibid;; in tl;?i.s‘
respect, it is:a long s.’ténding. pri:ncip_le that promotion is noé a
K veéted right bufit is also an e:;tablished prinbible that when

_ g |
ever any law, rules or instructions regarding promotion are

: !
violated then it become vestediright. No doubt petitionersf_ in

/ - the first instance cannot claim promotion as a vested right




: righ't;'to_ be considered for promdtio’n.

o 16- ! S/nce ‘the Act XVi of 2009 has been declared

but those who fall within the promotion zone do have the

: benef/c.'al and remedlal Act, for the purpose of all those

I 1

.emp/oyees Who were appomted on contract and may have

'become overage and the promulgat/on of the Act was

. necessary to g/ven ‘them the protection therefore, the other

sid_e'of the picture could not be brushed a side simply. It is

the \resteo‘ 'right of in service emp/oyees to be considered for

~ promotion at their own turn. M'/:'lgvere a valid and proper rules

for promotion have been framed which are not given-effefct,

such omission on the.part of Government agency amounts ,

to failure to perform a duty by law and in such cases, High

. ,r

. Court always has the j‘urisdiotion,to interfere. In service

employees /" civil servants could not c/a:m promotion to a

. h/gher posmon as a matter of lega/ right, at the same t/me it

'_had fo be kept in mlnd that all pUb/lC powers were in the

nature of a sacred trust ano‘ n‘s funcz‘ronary are requ;red to
exerc:se same in a fair, reason‘eble and traﬁsparen_t manner

strictly in accordance with law. Any fransgression from such




promoted to a higher position| or to be considered for -

their jurisdiction under Article 799 of the Constitution. One

. right there was always Iegiﬁmaée expectancy ori the part of a

17 . Indeed the petitioners -chn not claim their initial

. (Ejispénse and foster justice ar?d‘to right the :wrong ones.
' Purpose can never be complétély achieved unless the-in

justicé done was undone and unless the courts ‘stepped in

prinqiples wasv liable to be restréin‘éd by the supérior courts in

could not overlook that even iin the absence of strict legal

- senior, competent and honest (arrier civil servant to be

promotion and which could on-!f/ be 'denie.d for':good, proper

and valid reasons.

appbih'tmenfs on a higher post but they have every right to

be considered for promotion |in -accordance with the

promotion rules, in field. It is th;e object of the establishment

of the courts and the'continue existence of courts of law is to

‘and refused to perpetuate ‘whét :fwas pétently unjust, unfair

and unlawful. MoreoVef, it is thé'duly of public authoyities.as

!

_ appdintment is a trust in the hands of public authorities and it

is their legal and moral duty to discharge their fun’ction'syas

il ——




- law, so that no person who is e}‘jgible and entitle to hold such

o p‘osi‘g is excluded from the pu"(ij‘oose of selection.and is not

. service  employees who were in -the promotion zone,

deprived of his any right. |

employees / petitioners, who fall within the prmot)‘on zone

21

tru,stge with compfete_.transpa_'/‘;ency as per requirement of

|
. \

Bl
A

18- Considering the above sét_t/ed principles ‘we are of the

firm, opinion that Act, XVI of 2009 is although beneficial and

remedial legisfation but jts enactment has effected the in

therefore, we are convinced that fo the extent of in service .

- “have suffered, and in orderto fiecﬁfy the inadvertent mistake
of the'respéndents/Departmen'z‘; it is recommended that the

promotion rules in-field -bé implemented and " those,

employees in a pan‘iculér cadre to which certain quota for

- promotion is reserved for in service employees, the same be

]
M

filied in on promotion basis. In brder to remove the ambiguity
, a_nAd‘ confusion in this respect an example is quoted, " If in any

: cadre as per existence rules, appointment is to be made on

50/50 % basis ie 50 % initial recruitment amd 50 %

pro'motio'n quota then all 't}ve employees ha'ile been
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 regularized under the Act in qiuestion be calculated in- that

-cadre and equal numberie remaining. 50 % are to promote'd

. 4 I :
-fromf amongst the eligible in s‘eﬁfvfce employees, other wise,
eligible for promotion on the ba's;is of sonority cum fitness.”

19— in view of the above, thié;§ wiit petition is disposed of in

the following terms:-.
(0 “The Act, XVI of 2009, commonly -
| e known as (Regulaf?'zation Of Services)
‘  Act, 2009 is held as beneficial and

remedial. _ Iegislatio'n,- to which no

interference is advisable hence, upheld.

(ii) Official respondents are directed
to workout the backlog of the:
promotion Q'uota,‘é >a‘s per . above
meniibne’d_ exarﬁp!éﬁ within 30 days and

consider the in service employees, till

e

the backloy is washed: out, till" then

there would be complete ban on fresh I :
PR ‘ ;o -, <
] . recruitments. | 52{'/‘;4 G P }// e P _/‘//I
' Order accordingly. ! / -
T i et e pred]
- Annouriced. e S '

t,,:‘,'_f- -
. el
B

. 26" January 2015
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OFF!CE OF THE DISTRICT EDUCA TION OF'FICER (M) SWA ’ AT GULKADA S

NOTlFlCATlON

" Consequent upon the recommendatxon of the Departmental Promotion C ommltlee
and.in pursuance of the Government of Khyber Pakhtunkhwa Elementary & Secondaly
Educatlon Notification No. SO (B&A)/1-1 8/E&SE/2012 dated 11.07.2012, Finance
" Department 'Endorsement No. SO (FR)/FD/]O -22 (E)/2010 dated 16.07.2012 and
Director  Elementary & Secondary Edlication Khyber  Pakhtunkhwa - Peshawar
Notlﬁcatlon INo 1278-84/File No. ]/Promotlon Senior CT B-16 dated 18.04.2014, the
followmg Male CTs B- 15 are hereby prompted to the post of senior CT B-16 (Rs. 10000-

- 800-34000) plus usual allowances as admissible under the rules on regular basis under

" the existing policy of the Provincial Government on the terms and conditions given
below with immediate effect and further they will be posted in the Government nghei/
ngh Schools agamst the newly upgraded Senlor CTBPS-16 posts.

. i -
: S NO Name ] ) : ! | PLACE OF DUTY
SRR I -Mr. Bakht Biland Khan CT j GHS Bahrain '
_ VZ‘ Mr. Mizajud Din CT GMS: Kalagay CT | GHs: Chail , ' o
13 _Mr. Muhammad Sadiq CT : GHS: Dherai
-1 Mr. Zahir Shah CT TGHs | Dherai
. s

" Terms & Combinations: -

I. They should be on Probation period of one year, extendable for another one year.

2. They will be governed by such rules and Regulations as may be issued from time &
to time by the Government.

- Their services can be terminated at any time, in case his performance is found

: unsatlsfactory during probationary -period. In case of misconduct, he shall be
.~ preceded under the rules framed from time to time.

4.  Charge Reports should be submitted-to all concerned. -
5.. Their lnter-Se-semonty on lower post will remain intact.
.. 6. No TA/DA is allowed for j joining duty. i
~7., They will give an under takmg to be recorded in their service book to the effect -

that if any over payment is made to him in light this order will be recovered and if
he is wrongly prampted he wx!l be reversed

(ABDULLAH)
'DISTRICT EDUCATION OFFICER

' ALE) SWAT AT GUL KADA
EndstNo 7/63% ’ 0 ) /

........................... , : dated..L 2 /&

...................

Copy is forwalded to:

I. The Director Elementary & Secondary Education Khybe1 Pakhtunkfiwa
Peshawar.

2. The District Comptroller of Accounts Swat. S o
3. The Bud:géﬁﬁcco Ofﬁcer local office. i R
4

o /i,)ﬂ o DISTRICT CAT[ON OFFI R
a Wﬁw - 6?—« - (MALE) SWAT AT GUL KA /
T e _,..m"‘ o ' , %

Fy
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: y Tho.Dlrector (PITE) Khyber Pakhtunkhwa Peshzuwar, ) ‘
ESRU, Elementary & Secondary Zcy 2tion Khyber Pakhtunkhwa, Peshawa

Tho Dlrector Curriculum & Teachers Educalion ~22citzbad. ' o . o . ‘ .
. ) ) - . . . . ———
r/ _ '

Diceclar
10. ;2; Deputy Director Dalabase(EMIS) E&SE 2oz

" All District Coordination Officers in Knyber Pakiturihura, :
13 Al Execulive DI Ceers Fiemenlan & Secc-cary Educalion in Knyber Pahtup@iera
islrict Ac yber Pakhiunkiwa 1A L : ’
l 1: 2:: A%Z:fyt Education Ofiicers FAT){\. ‘ rigency Accounts Officers TA’
_P.S to Governor, .Khyber Pakhtunkhwa,
'S o Chief Minister, Khyber Pakhlunkhwa, - 7
18. P.S to Chief Secrelary, Khyber Pakhlunkhwa. R
19. PS to Minister E&SE Khyber Pakhlunkhwa Pebnzwzr. -
20. PS lo Secretasy E&SE Department.
21 Master File. -

e

ent.

- B [ Sechion Officer (Primary)
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L | APPENDIX .
('S:NO. | Nomenclature | Minimum © - |Age . [Method of
of the post | qualification | and | limit | recruitment, -
‘experience ! for -
initial appointment | -+
| or by transfett = |
11, 2 3. - 4, 5. - - F.on
1. /Seco‘ndary (i) Second iclass|18 to|(a) Fifty percent 175
"] School Bechelor's Degree |35 . |by - promotion =
Teacher | with .two subjects | Years.

N

/

(BPS-16) |

as Cheriistry,

Botany,  Zoalogy,

Physics,
Mathematics, .
Statistics
Humanities
other  equivalent
groups  from a
recognized
University: or & -

*and

Education . or
Bachelor's Degree
in Education from
a  recognized
university. .

from
the

and

Teachers
(Home
'Economics) with
at least five

years service as

service as such

| from

on the basis of |
seniority-cum- |- .4
in the|

fitness
following
manners.

(i) forty percent|
amongst |

certified
Teachers
(General).
Certified -
Teachers

(Industrial Arts) -
Certified | =~ -+~

such and having
qualification
mentioned - in
column No. 3.
(if) four percent
ffom  amongst
the Drawing |
Masters with at|
least five years

and . - having
qualification
mentioned  -in
column No. 3.
(iii) four percent
" amongst
the  Physical |
Education
Teachers  with
at  least - five
VRArS ’prvice




|
o
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e corrormen. . ] @)
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1 (iv) one percent from amongst the|
. Instructfonal Material Specialists, with | ..
lat Ieastiﬂve years: service as such and | .

having 4 qualification mentioned in

{ column’ No 3, and

1 (V) ong percent from amongst the
| Arabic Teachers with at least five

years service as such and having
quahﬁcataon mentioned  in Co!umn

1 No. 3, and

(b) fifty! percent by |n|t|al recruitment.

2. Seniority By promotion on- the basis of
Arabic seniority-cum-fitness from amongst| : .
Teacher - Arabic Teachers ‘with at least five|. .
(SAT) years service as such and having '
(BPS-16) qualification as prescribed for initial

: _ recruitment of Arabic Teacher.

3. Senior By prdmotion on the basis of
Theology | seniority-cum-fitness from amongst
Teacher Theology - Teachers with at least- five
(STT) years: service as such and havmg
(BPS-16) quallﬁcation as prescribed for initial

recruitment of Theology Teacher.

4. Senior By promotion ‘on the . basis .of| : |

Certified seniority-cum-fitness, from amongst| . -

Teacher Certified Teachers with at least five|:

(SCTY years ser\nce as- such and having

(General) qualzﬂcapon as prescribed for initial

(BPS-16) recruitment

of - Certified Teacher

(General).
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L

10. | Arabic

L Teacher-

5)

i (AT) (BPS-

(i) Class |
Secondary
Certificate
recognized Board with
Shahdatul Aiamta Fil
Uloomul. Arabla ~wal
Islamia from or Darul
Uloom  Saidu E Sharif
Swat, Darul i Uloom

Darosh 'Ch1tra1

Second |

Uloom, .as. notified by
the Government from
time to time; or

(i)  Second i Class
Master's Degree  in
Arabia . from. a
recognized University.

. Schoot |
from a-

Government run Darul|

By initial \cm'tment

Thedlegy
Teacher

15)

(TT) (BPS-

()  Second : Class
Secondary *.School
Certificate  froin  a
recognized Board with
Shahdatul  Alamia - Fil
Uloomul  Arabia  wal
Islamia from or Darul
Uloom  Saidu ~ Sharif
Swat, Darul
Darosh Chitral,
Government run: Darul
Uloom, as notified by
the Government from
time to time; or =

(i) Second
Master's  Degree  In
Arabia from: - a
recognized University.

. Uloom

recruitment

. Class |

then

(@)  Seventy
percent by
recruitment; and

(b) twenty five percent |
by promotion on thel
basis of seniority-cum- |-

fivel =
initiat |

fitness from amongst o :

the senior Qaris with |

at least five years
service
qualification .
prescribed for initial

Theology Teacher;

‘Note: In case of non |-
availability of suitable |

person for promotion
by
recruitment.

and having | |

initial | -

12.

(BPS-15)

Senior Qari

1 at least five years

By promotion on the ||

basis of seniority-
cum-fitness from
amongst Qaris with

service as such and
having qualification
as prescribed

for |l

initial recruitment.

Certified
- | Teacher
L (General)

Bechlor’s, Degree | or
equivalent quallﬂcatlon
from a ,recogmzed

of . . -

(a) Forty percent by| .

initial recruitment; and

t
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Certified or two years
Associate’ Degree ln
Education from a'l
recognized UmverSity
or eighteen months -

Diploma in- Educatlon ‘

':'sf

then by

(b) sixty

seniority-cum-fitness -
from ,

Primary:  School

having
prescribed - for

Teacher (General).

Provide that if no
candidate - is| ¢

Suitable
available. amongst the
Primary  School

Teachers for tra nsfer,

then the posts will be|
filed by promotion on the | - 5
basis of seniority-cum- |+ .
amongst | .

fithess
senior

from -

primary . school

.| teachers with at least five |-
years service and having |+

quallﬂcatton prescribed

for initial recruitment of |
teacher ]

certified
(General).
Note:
availability  of
person for

suitable
promotion

recruitment.

percent by
| promotion on the basis’ oféf

amongst  thel
Head3" :
.| Teachers with at least|

five years service and
qualification | :*
initial |
recruitment of Certified | .}

Head | -

In case of noni.

initial

14,

Certified
Teacher
(Industrial
Arts) (BPS-
15)

(i) Bachelor’s Degree
from a recognized |
University with two
years training in the"
relevant technical .
subjects from any

Government mdustrlal

or Govt: Technical

vocational Institute er -

Centre; or
(b) Bechlors Degrees

(@) Forty percent by

initial recruitment; and
(b) sixty percent by

| promotion on the basis of | .

seniority-cum-fitness

from amongst the

primary school head
teachers with at least five
years service and having -

‘qualification prescribed

for initial recruitment of

from a recognized

certified teacher
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- meack wure ofthc “Mininium qualification and experience for “Age . Method of recruitment.

post. ' p initinl appointment or by transfer. limit.” K .
2.~ L A : 3. S 4. 3. ) .
n(,\[,(y School lt..mhcr (1) Sccond: class Bachelor's oo ['|I(y pucc:! by promotion on llu. basis

Yegece with two [ 181035 | (a)-
u3\4(,) ‘ - subjects as Chemistry. Boatany, Zvology, years, ol seaioritvicum-fitness, in the following
AR S ] manner:

Physics, Mathematics, Steiisties [Humanitics | :
and  other: cquivalent L'"\'Ps fom @ - ;' o T Lo

recounized University: of o (1 !'orl): fier cc:nl from amongst the
Lees : Wertied  Teachers [, (General),
Ccr[il’cd Teachers.. (/ nmulluu)

e ’
A
c

s

(i) M.A in Lddacation or Baziidor's Degrec

N in
o \ . .o 7 Bdueation, from aorecou:

72 University

chers (Homc

(Y’l't. dh ;ll\{c:lsl" five years
xcr\ s osuchy and  having
1 Ction nu.n[muul i column

(1) lbur rcr cent from amongst the
Drawing Musters with at feast five

vears seevice as such and having
quakification mentioned I column .
‘ o No.3: . q
3 . 8 . . . e e - .o .

i : B ‘ {in)  Houe porscent frome amengst the Q
‘ o . . . ; _ Physical Education Teachers with K "
P ' : : B at feast live vears service as such

: o : : . tnd hirving quadificition mentioned
. . . . - ) . . - i N
_ e ! e C in coluim No. 3t
- 3 o YR T . ' ok | N

e e s :‘.
B .' N ’ 4
. o L ] )




Senine r\’;'-l-hlL f[:ﬁ—cr
(SAT) {_!”'Sj_l_(:) ‘

lEE e

Scunior Theology ‘!'-.';u:hf:_r

(iv) “one per cent from amongst the |
. Instructional Material Specialists, -

- with atleast fiye years service as
such  anpd having qualification
mentioned in colymy No. 3: and

(V) - one per cemt ltoin . amongst the

“. Arnabic Teachees, wirgy
FCATS Service as sy

qualification mentjdhe

1 ghd having
in Column

-least five

No.3: and

lilty per cenlby iaks fiee Gitment,.. - .

<17 Ry prom o, oy basis: of Semority-cuny-
5

. preseribicd

for

s\ umy ORSSt Arabic Teachers, with o
five yedrs Serviee s sueh andd having

infiral

| Senior Certiticd IL:LEIL[ i
ASCMHGenerad)
((BPS-16).

(ualification” . s
ccertitment of Arabic Teicher, e

- . e— e oL

| By proametion.

promotion, o
J hness, from tangst Theology Teachers, with
at least five years service as suely and having

vthe basis of SCRIOrity -cum .-

qualtfication aspreseribed for initiag recruitment
ol Theology Teacher. A ‘

By peomotion, on ihe hasis ul'.?clﬁ:irniy‘cm;?
ftness, from mrongst Centified Teachees
I (Generaly, with ar least five years service as such
and having qualification ag preseetbed Tor initia]
rccruimnén( of Certified Teacher (General),

. - ———

el
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‘
Y
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——T Acabic Teacher (AT) ()  Sccond Class Sécondary School Cedificate, | 20to 35, | By initial recruitment” P
" | (BPS-13)- ., from a recognized Board with Shahdatul years. I
: Alamia Fil Uloomu! Arabia wal Islamia from ’
. a recognized Tanzimuatul Walaqul Madacis: N S . b .
or Dieul Uloom Saidu Sharit Swat, Dacul - ' -
Uloom Cligicbagh Swat, Darul Uloom Chiteal,
) _ Dasul Uloom Darosh Chitral and any other ) E
= Governmentun Darut Uloom, as notilied byl R
the Government [rom time to time; o o
(i)  Sccond Class Master’s ULuu. in /\r.tl)u. from
. : - : a recoenized Universily. - i B )
||1Lnlw'\"lﬂ. acher (1) (1) - Sccond Class Sceondary School Cettificate, | 2010 35 | () Sué/u) five pc-r e by ° Cinitial
(Hl S- I\) ‘/- R from a 'rcco"ni‘/cd -Board with Shahdatul }  ycars. |- 'n.cruttnu.nl and ' ’
] R il R AN (L TG [V a~ recognized Tapzmatad |- - - o —/ - fsey ) coer g =
| ) ' Wafaqul - M:ld;ms or Daral Uloom Saidu & erc nLl\ |)l'UIllOllOﬂ. an the
i : Shactl Swat, Darul Uloom Chacbagh S\ﬁ? '\L.“ .m) _-<.m_1'1.-!:tn.g:\.\. from.
i _ ‘ Darul Uloom Chitral, Darul Uloom Darosl o Cl‘.lf)r,.(.‘)““'\" _wuh_‘;ut Icfm
T S R e Chiitealandlanny. ollur( wunmunl run Nyl lw -.:u:;u.\ '\L‘[?_K:C ‘.uu.l h.u\.:".‘g
| - ' Uloom. as notitied by te Ghvernpnt h n . qualitication prumlml for, __initial »o-
. . . : recruitment of l[lwlu vy Tu acher:
i time to thme: or . .
| : 7_ [n case ol non svatlabality ol suitable
I Cohd Class tte, in Iskuniyat © person for promation, then by initial
} fcont & recognk u! Unm.r\l . . receuitment. A » !
. : \unm Quri T o T ——'”:m‘_“_-l_;)ﬂi;_u:;ml u:l the bisis of \Llll()l'll-)_-k.ll-l-l\-' \\(D
i“” S -3 liiness. from amonest Qaeis, with at least hve :
: . YUArS SCOVICC as-such and having qualification
; o B R N ]‘_i'_&_.‘:ifl_lz‘l._l!_ll" initial recruitiient. ’
¢ \.lllliul I ulul : 1 whdnr s UL".I'U.. or u;mv.il:.nl qualitication fronr i 1S w 35 {v) l orty per cent by it ru.uulmuxl. .uul :
i {Generad) (B3PS I\)/ recounized  University  with Certified - Teacher | years. o e o .

ATTESTED o T




S PCetificate Qr.
C Education from'a recogrizéd’ Umvcrsuy o]y cmhtcen
months Diploma in Education. - :

(uullui Ig:nhu

s {Industrial z\xl\)
/

(m S-13).

{b).

lwo yCars Assoctafc Dcorec in

- - .

rLuwm/ul

from 3
tmnning i he
from any
Fechnical

1 thLluf N l)t."tu.
University with two. yeirs
gelevant recliiienl subjects

Government Industrial or ‘Gove,

Vocational Institute-or ¢ unu. ar

lrom 3 recoonized
S, S

(H)

‘Nnrc' In case of non. v nl:lnhly ol \lll(lhf&.
e PUTSON_ !oc_prommmn._!ln.n._b) ~ntlial.
i o rLL‘"mg)m_{

18135 [
years.

hh*"'- T
5 \Z/ pt.r\CET[ by prononon oh\ilfefowsng
cf' seniority-cuin- fitness, from amongst
~ Primary School Head Tcachers with
at feast five years scrvice and havina

uzlification prescribed  for initial-
recauitment . of Certified  eacher
(Ceneral): : SR - 3l
I’(ovulul Ulat il no suttable -
oo dldllL s favdilable wmuongst the
Pamary Ak CHead  “Teacliors for |2

ren fthe -posts will” e filled by

siotion onlthe basis of seniarity- cum-
s, rom amongst Senior Crimary
S:E:—:;ol‘i achers with at feast (ive ycars
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Saldu Sharif, Swat N, W E P Paklstan

Secondary School Certificate Examination

SESSION 1993 LANNUAMMMN@ARW

THIS IS TO CERTIFY THAT HAMIM nHAN
SANORAR KHAR

DISTT, DIR

N has passed the Secondary School Certificate Examination
a of the Board "of Intermediate and Secondary Education, Saidu Sharif, Swat held in |
'»'AF’R L 19’”5as a Regular|Private candidate. He/She obtained 502 Marks,out

“of 850 and has been placed in Grade| € Representmg GLOD

AK:
L% SNl

% The Candeate passed in the following subjects:
W Enghsh . 3. Islamiyat 5. PHYSZICS 7. BIOLOGY:

4. Pakistan Studies 6. GHEMISTRY 8. taths (E)

Internal Grade [:]
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THIS IS TO CERTIFY THAT ___2AHiM KUAN o R
AN
! X7 1IN
Son/Daughter of Sanoear  Kuan
and a student of bistrs DIz
Registered No. 14 8=p/T~3%7has passed the INntermediate Examination of
the Board of Intermediate and Secondary Education, Saidu Sharif Swat held in 4
199 as aRegular/Private candidate. He/She obtained _557 Marks :j
out of 1100 and has been placed in Grade c Representing __ G000 i
_—_—
- The Examnnat:on was taken as a whole/m parts and the candidate passed the following Sy
.
subjects Q
1. Enghsh 3. Islamic Education - Pakistan Studies 5.0””03 %
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Certifted thae Mr. [ Ms.  RAHIM KHAN
Son/ Daughter of SANOBAR KHAN
Registration No : 06-NDL-0922 -~ Roll No: U-683225

haoing successfully completed the prescribed vequivements

in semester . AUTUMN 2007 is awarded the degree of

Fachelor of Education @z
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2000 bemg

. Petitloner (s}: /VLDM

WAQAR AHMAD SETH

frome 5

: JI_I'DGMEN"I:iI‘i:SHEE‘I;

Date of hearing: 08.11,2018

Respondent (s):

_CJis - Through this .'

_single judgment, we propose to dispose off__ msta.nt contempt

petition as well as connected COC No. 107-P/2018 in WP No

1662/2010, COC No. 108-P12018 in WP No.' 2967/2009 &

COC No. 109-P/2018 in WP No. 31 8972009 because'in all the

N petitions, the;petitioners have sought initiation of contempt of

* court proceedmgs against the ‘respohdents :for not

Co xmplemcntmg the Judgment/order dated 26. 01 2015.-

2. Facts in brief are that the petxtloners had ﬁled

Writ Pet1t1ons before this Court and prayed that the Act No.

XV1 2009, namely, *The North Wcst Provmce' Emp!oyees .

= (chulanzatlon of Servnces) Act /2009 dnted 24"' October,;:_

o JU[’\SdlCthﬂ

unconstltuuonal as W

ell as ultra v1res to;t asw rxghts as"i

e

mentioned i in the consututlon be set- a51de and the respondents :

"be dlrectcd to ﬁll up the above noted posts aﬁer gomg through

the legal and lawful and the normal procedure as prescnbed“ E

‘L’?{ 3‘?5?7%@ i
Y , o T'Y . o i . W’nﬂh&xxgy &'E{X:!ah Cmn?"""‘m. A
el R\ R 3 0 N@V ?018




' Notrﬁcatron No A-

2

- obhgmg their own person ’I‘hey f’urthcf prayed that the

'noufcanon No. A-14 / SET (M) dated n 12 2009 and

11122009, as well s Notlﬁcatron No. SO(G) / ES /185 /

: 2009 / SS(Contract) dated 31 05 2010 1ssued as ‘a-result of

. above noted

unpugned Act whereby all

‘ respondents have been reg‘ulanzed may also be set-as1de in the

; llght of the above subrmssron bemg 1llegal unlawful un’

_constitutional a.nd against the fundamental nghts of the -
o petltxoners The writ petltxons came up for heanng and vide

_ Judgment/order dated 26.01 2015 the same were drsposed of .

o in ‘the followmg terms -

"( i) The Act, XVI of 2009 commonly
“known gs ' (Regularization: of
Services) Act, 2009 is held as
-beneficial and: remedia! !egzslatwn, .

- .towhich no lnterferencerls advlsab]e‘

~hence, uphela'. ' A

(;z) Ojﬁcial respondents are dlrected to oo
. workout - the'. backlog af ‘the .
promotion quota * s - “per’ “above

“mentioned example, withm 30 days T~

~and - consider “the - Jin " service.
employees, till the backlog is washed

“out, till then’ there would be complete’
ban on. fresh recruitmenls”
Aﬁer passmg the above sald judgment the -

petxtloners were qulte hopeful regardmg therr promotlon to the

L next hlgher grade bemg semor most employees but the .

.'-’

-respondents have agam started recrult ent process by.'

- advertlsmg the posts of various cadres for mltlal' reeruﬂment in -

. R ‘l'>. N
- . . .." 4

various Dlstrrcts of Khyber Pakhtunkhwa and as. such the

mactron of respondents squarely fall thh .-",the ambtt of :

17 / SET (5) Contract-Apptt 2009 dated\

the private




. contempt of court . and they are hable io be proceeded and

pumshed under the ]aw hence, the mstant petttrons

4. ' Respondents No 2 & 3 have ﬁIed reply to the

- show cause and prayed for dxsrmssal of instant petmons
5. Arguments heard and’ record perused.

S 6. '-.' While decrdmg wnt petltlon Na. 2905/2009, vrde -

o Judgment dated 26 1 2015 which has been- upheld by the apex

‘_f Court the respondents-department was dtrected to workout

S
|

‘the backlog of. the promotion quota and constder ‘in service
| employees. for promotron agamst the vacant post, till the
P backlog is washout. In thls respect record ts Strggesttvc that the' -j

L backlog was worlced out and by that tlme 2725 cmployees / 2

..,"~ .

*teachers were tn the promonon zone 'an_ as' such were\

. _promoted Moreover, by v1rtue of Regulanzatton Act 2009

Act No. XVI of 2009 1766 employees / teachers got
regulanzauon and s .as such when worked out, the promotron .

quota was fully exhausted The- Judgment m thls respect was '

‘not for a.[I the tlmes to come for promotron purposes Once the
|

promotion quota wluch was gwen advantage, m view ‘of

R . Regulanzatlon Act 2009 cannot be claimed agam and agam

By now. 1t . the questlon of fact that a Ato. whether any
B employee / teacher was not promoted and by that trrne when

"Act 2009 was enforced they were in‘'the promotton zone Even o Sy

otherwrse once backlog was worked out- and promotron was _— S o

i

done Lhen c[almm _.

oo /, servnce;jtﬁrlt;unal;.-_‘.

Al
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- . :g X . L ,J’/
In view- of the above the mstant as well as

]
,'connected contempt petlt:ons are chsposed of in terms above,

Show cause, notxee 1ssued to respondents is hereby recalled A

's

ANNOQUNCED. ‘ : oy
Dated: 08.11.2018 '
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The Secretary (E&SE) Department,
Khyber Pakhtunkhwa, Peshawar.

DEPARTMENTAL APPEAL FOR THE GRANT OF PROMOTION TO THE

POST OF SECONDARY SCHOOL TEACHER (BPS-16) FROM THE DATE

WHEN THE PROMOTION QUOTA WAS FILLED UP THROUGH INITIAL
RECRUITMENT OR FROM THE DATE OF COMMENCEMENT OF THE ACT

NO.XVI OF 2009 COMMONLY KNOWN_AS REGULARIZATION OF
'SERVICES ACT, 2009 NOTIFIED IN THE OFFICIAL GAZETTE ON
24.10.2009 WITH ALL BACK BENEFITS.

Respected Sir, |

With due respect it stated that I was initially appointed as PST
in your good self Department vide order dated 22.11.2004. During
service as DM I was in the promotion zone to the post of SST (BPS-
16) but the concerned authority instead of promoting me advertised
the said posts of SST (BPS-16) on adhoc/contract basis. I was under
protest and my colleagues applied for the said post through initial
recruitment but the same was also refused to me and my colleagues
on the pretext that regular employees are not entitle to apply for the
adhoc/contract posts of SST (BPS-16) thus me and my colleagues
were deprived from the prospects of promotion. It is pertinent to
mention that at the time of above mentioned advertisement the
post/cadre of DM (BPS-15) to which I belong have no prospects of
promotion. In light of the said advertisement new appointments were
made by the authorities on adhoc basis and even the promotion
quota was also filled by the authority though initial recruitment. In
the meanwhile the Provincial Government Promulgated the
employee’s regularization Act, 2009 whereby all the adhoc employees
who were appointed as SST on temporary basis were regularized
thus further affected the cadre to which I belong. That the promotion
quota for which me and my colleagues have waited for decades has
been washed by operation of the said Act of 2009. I was feeling
aggrieved alongwith my others colleagues knocked the door of the
Peshawar High Court through various writ petitions. That vide
consolidated judgments dated 26.1.2015 the said writ petitions were
disposed of with the directions that:

(i)- The act.XVI of 2009, commonly_ known as
(Regularization of services) act, 2009 is held as beneficial
and remedial legislation, to which no interference is
advisable hence, upheld.

e o 11)=_Official respondents are directed to work out the
b g%:,backlog of the promotion quota as per above mentioned
example, within thirty days and consider the in service
employees, till the backlog is washed out, till then there

would be complete ban on fresh recruit. The concerned
authority assailed the said judgment of the august Peshawar High

Court Peshawar in CPLAS No0.127-P to 129-P/2015 but the same




: were dismissed as withdrawn vide judgment dated 20.9.2017.
S That then after me and my colleagues time and again visited the
- concerned quarter for our promotion to the next higher scale but

the concerned authority instead of redressing the grievances

advertised the posts through initial recruitment through various
-advertisements. That it .is pertinent to mention that I am the

senior 'Imost DM (BPS-15) of your good self Department and also

eligible in all respect for promotion to the post of SST (BPS-16). I

am feeling aggrieved filed this Departmental appeal before your

good self for redressal of my grievances.

It is therefore, most humbly prayed that on acceptance of this
Departmental I may very kindly be promoted to the post of SST
(BPS-16) including seniority with all back benefits w.e.f. the date
when'the promotion quota was filled up through initial recruitment.

Dated: 20.10.2020

{

Your@iciently

RAHIM KHAN, DM (BPS-15),
GMS Shagai Asbanr, District Dir Lower
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BEFORE THE KHYBER PAKHTOON KHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No 3300/2021

1. Rahim Khan , District Dir Lower
(Appellant)

Versus

1. The Secretary Ejementary and secondary Education Khyber Pakhtunkhwa Peshawar
2. The Director Elémentary and secondary Education Khyber Pakhturikhwa Peshawar

3. The District Edl%cation Officer (M) Dir Lower at Timergara. And others -
i (RESPONDENTS)
Index:

S.No . Description Page
1 Para wise comments ‘ 1-2-3
2 8 .
pfidit 4
3 ~ _ .
1 : _

Digtrict Edug$Bon officer (M)
Distficy'Dir Lower
Respondent No.3
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BEFORE THE KHYBER PAKHTOON KHWA
SERVICE TRIBUNAL, PESHAWAR

SERVICE APPEAL No. 3300 /2021
1. RAHIM KHAN, District Dir Lower.

(Appellant)

Versus

1. The Secretary Elementary and secondary Education Khyber Pakhtunkhwa Peshawar _
2. The Director Elementary and secondary Education Khyber Pakhtunkhwa Peshawar

3. The District Education Officer (M) Dir Lower at Timergara. And others
(RESPONDENTS)

PARA WISE COMMENTS ON BEHALF OF RESPONDENTS, No.1 to 3.

Respectfully sheweth:-
PRELIMNARY OBJECTIONS,

1. That the Appellant is not the “aggrieved” persons with the meaning of Article

212 of the Constitution of the Islamic Republic of Pakistan 1973.

2.That the Appellant has got no cause of action /locus standi..

3. That the Appélloni has not come to this Honorable court with clean hands.

4. That the Appellant is estopped by his own conduct.

6. That the instant service appeal suffers from laches, hence not maintainable in

the present form.

ON FACTS

1. Para-1 of the facts pertains to records hence need no

comments.

Para-2 of the facts also pertains to record, furthermore it s stated
that the appellant was appointed as D.M and later on promoted
to the post S.D.M (BPS16) as per policy dnd will be promoted to
the post of SST (BPS 16) on seniority- cum —fitness .whereas it is
correct that the posts of SST were odverfiéed on adhoc/contract
basis for a specific period with the term and condition inter alia
that the permanent employees /in service teachers are not
dllowed meaning there by that the appellant and other
colleagués of the appellant were not oblivious of the
situation given in the advertisement. Hence, no vested right of

the appellant has been infringed.



»

situation given in the advertisement. Hence, no ves’red'righ’r of
the appellant has been infringed.

3. Para-3 of the facts regarding apply to the said post pertains to
record, whereas the post ibid were advertised on
adhoc/contract period and in service teacher were not
allowed to apply to the said posts. o

4. Para-4 of the facts is correct to the extent of the appointments
made on adhoc/contract basis for a stipulated period Whereos
the appellant was at liberty to challenge the vires of the
advertisement after making departmental appedl
/representation ‘before the cbmpe’renf authority  wijith in
sﬁpuloféd period . but the .appellant fails to do so now he
awake after a deep slumber to get undue advantages of the
regularization Act, 2009. _

5. Para-5 of the facts is also correct regarding the regularization
Act 2009 , whereas the Act ibid were passed for the intrest of
public in large , hence the appellant has no locus standi to file
the instant time barred apped. |

6. Para-6 of the Facts is corect and further stated that the others
éolleogues of the appellant filed writ petition No. 2905/2009
which was allowed in favour of the peﬁﬂone_r)lo‘rer on they filed
COC for implementation which was decide on 08-11-2018 with
the recommendation that the backlog of the promotion is
washed out and the promotion quota was fully exhausted as
per Judgment of the Peshawar High Court. l

7. Para-7 is correct need no comments. |

8. Para-8 of the facts pertains to record to the extent of the
eligibility for promotion fo the post of (SSTBPST6).

9. Para- 9-of the facts may be considered as Para-6 of the facts
above.

10.Incorrect hence .denied and further stated that the petitioner
does noj come in the ambit of The‘ aggrieved person as the,

the appeal annexed as “K” Which is also pertain to record has



&

been filed after laps of more than about 9 years, hence the
instant service appeal being badly hme barred is not

maintainable on the ground inter alia:

GROUNDS

A. Incorrebf, the petitioner will be promoted: on the basis of
Seniority cum fitness and no illegality has been done by the

official responden’rs

B. Incorrect, and further stated that the appellant has been

treated as per Law rule and policies.

C.Ihcorre'_:c:’r, hence denied detail has been submitted in the

facts above.

D. Incorrect, hence denied detail has been submiﬁed in the

facts above.
E. In cbrrec’r detdails reply has been submitted in the Facts above.
F. In c‘orrec’r' details reply has been submitted in the Facts above.
G.Aln correct de’roiis reply has been submitted in the Facts above.
H. Need No comments.

l. That the respondents also seek leave to raise additional

grounds at the time of arguments.

It is, Therefére, humbly prayed that on
- acceptance of the above submission, the instant Service -
Appeal may very graciously be dismissed in favor of the

answering respondents with cost.

Elementafy & Secondary Education
Khyber Pakhtunkhwa

Cli

Director ’ District Education Officer @G@ '
Elementary & Secondary Education District Lower Dir

Khybetj Pakhtunkhwa



BEFORE THE KHYBER PAKHTUN KHWASERVICE TRIBUNAL
PESHAWAR

Service Appeal No :3300/2021

1. Rahim Khdn District Dir Lower (Appellant)

Versus

1. Government of.Khyber Pakhtunkhwa through Secretary Elementary and secondary
Education Khyber Pakhtunkhwa Peshawar :

2. Director Elemen'fory and secondary Education Khyber Pakhtunkhwa Peshawar -

3 District Educohon Officer (M) Dir Lower at Timergara. And others
(RESPONDENTS)

"l

g - Affidavit

| Mr.Shahid Anwar ADEO (Male) Dir Lower do hereby solemnly
affirm and state on oath that the whole contents of this reply are true and correct to the
best of my knowledge and belief and nothing has been concealed from this August

coud ‘ .

Depbnent

“Shahid anwar
EO (Male) Dir Lower




| AUTHORITY LETTER

Mr Shahid Anwor ADEO (Mole) Drr Lower is hereby oufhonzed ’ro submv’r ’rhe ,

commen’rs /reply in the Service Appeol No.3300/2021.
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Rahim Kh'on v/s Govt of KP and others On behalf of the under sighed,




