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™ BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

P

PESHA WR K"““t‘l‘ Pakhtukhw
Service 'lribun..l “
Appeal No. 470/2022. iary o, O 85
o M;@ 2023
Mr. Muhammad Igbal EX-Tube Well Operator # *
| (Appellant)
VERSUS
Executive Engmeer
Swabi Irrigation Divisioti-1 Swabi afid othets T
Respondents

JOINT PARAWISE COMMENTS ON

Subject: WISE COM ON
BEHALF OF RESPONDENTS NO.1 & 3
Respectfully Sheweith:
Preliminary objection
1) That the appellant has no cause of action and locus standi to
file the appeal
2)  That the appellant has not come to the Service Tribunal with
clean hands.
3) That the appellant has been estopped by his own conduct to
file the appeal.
4)  That this appeal is not maintainable in its present form.
* 5)  That the appellant has concealed the material facts.
6) That the appeal ié bad for Mis-joinder and Non-joinder of
necessary parties.
7)  That this Honourable Tribunal has no jurisdiction to entertain

the appeal.




. Pertained to Record.
2. Pertained to Record.
3. Pertained to Record.
4, Pertained to Record. o

5. No commerits s the enfry of date of birth of d Govt sefvant in
the pay slip is the respon51b111ty of DlStI‘lCt Accounts Office.

6. Since the 1ntroduct10n of mechamzed system, the Departmental

" action for retirehieht of 4 Govt: servant is subject of entry of date
of birth in the pay slip through system (Coripuitéf).

7. No comments

8. As per para-6 above and the Department has 1mt1ated the

- retiretent process ds 4 result of pay slip generated through

system.

9. The appellant has got no cause of action to file instant appeal.

GROUNDS

A)lIncorrect, the retirement of the appellant is based on pay roll
generated through system. It was also obligatory on the part of
appellant to pin point the correction in the date of birth since first
entry of appointment, in which the appellant has failed.

B)Incorrect, no rules have been violated keeping in view the
claboration made as per item No.(6) above under FACTS

C)Incorrect, there is no matter of arbitrary or malafide manner as
after dismissal of his appeal by the District Court Swabi, Mr.
Muhammad Igbal visited this office for processing of his pension
case and accordingly Mr. Muhammad Igbal signed his pension
papers as a token being agreed to proceed on pension.

D)As elaborated at para-6 under FACT above and the Department

. has no role to play in the retirement of the Govt: servant and all
the action toward retirement is based on computer generated pay
slips in the District Accounts Office.




E) As per para-D above.

F) The respondents seek leave to raise additional grounds at the time |
of arguments.

It is, fequested that the appeal tiiay be dismissed in th couit.

Respondents ;

Y superitending Erigineet.
Swabi Irrigation Circle Swabi




" BEFORE THE SERVICE TRIBUNAL KH YBER PAKHTUNKHWA
PESHAWR "

Appeal No. 470/2022.

Mr. Muhammad Igbal EX-Tilbe Well Operator o _
| o (Appellant)

VERSUS

Executlve Englneer
Swabi Irrigation Division-I $wabi and others -
Respondents

We do hereby solémnly affirin and declaré that conitents of the para
wise comments givgh by tﬁié Départent in appeal No: 470/2022 filed by

Mr. Muhammad 'Iqba'i Ex-Tube Operator are corréct to the best of our

knowledge and nothing has been concealed from august Tribunal/court |,
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‘this or%ler is cﬁrected to de zde pofnt of mamtamabmty of
agstated by del‘endants in theu' wntten statement that cnni - —- -

has got no junsdtcbon.so on this pomt argumen& heard case W \
}

e pemsu.d

.-+ Perusal of ﬁle shows that admlttedly piointiff is serving - as '
;/{ S o ‘operrator in imgation departmentwharein his date of birth has been ; /‘"j <
e . recorded’ as 01-10-1857 in: service book, ID. cand- dnd. Medical - g ,‘3:
- Cemﬁcake etc but in h;s pay slnp. date of blrth is reoorded as 01-01- L ’7 ,
. 19..;4 so fact of t!he ni':atter is that plalnttﬂ‘ lntended fo seek, light of e
T ' 'declaraﬁoh elo get the requisite, correctlon in Tine wnth the entries ~ :’,, .
S8 o -+ of his sennce cord’ and riot contrary t,o that but the Leamed | s '
B .‘coumsél for def dant arguéd that. ques(ion is nol about merit or ‘
" dixrherit of the case. but itis te!ated to the vely junsdlchon of court’
‘s6 he rel:ed “upton 2 2004-p LC(C.5)11162 @and 2003-SCMR-444, *
—— whe’rem high!tghted that suit by civ'l servant for torrection of date of S
L birth is not maihtinable-before civil court in view,of bar contained in :
',f oty L ~'Aruc!e 212 of the, con..mut!on and it is essenﬁal 'tetms of condition "
-' .ofservice ,' f . oo : ' '
~!1w - Soinview of above It appeafs that since conection of date
o of tmth of cml servant is irwolved Jn the present controversy. and.it;- ; o
. bmng‘essenual ters of conoubon of sar\rice alreaay plovides ‘that et o

T matler; ;can not be adjudxcated upon before ’&Ml court in view of bar. ;
IR .'2 :’ g o conltained underArbcle- 212 of lhe oonshtuhon of Pakistan, and thusf ’
S _ oo civil-court has’ got.no jurisdnobon to’ ad;uc&cate upon the subject
AT Y. ma er of su{t, Roim of jurisdlcnon Is aooordlng!y rasoived p!alnt is
R ' retumed lo the plamtiff to pree'sent the same hefore proper forum if
- so advlsed Muhamr fo dq the needful and lhe remalning record be-
consigned to reootd room. No arder as to cosL .‘ . S

\/A:mounced

Novembei;i]?ﬁ .
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N THE COURT OF MALIK AMJAD RAHIM.

AD DTTA [ONALDISTRTCT& SDSSfONS JUDGD-IV; ':.f_
' ' .;: »""' ""? :

‘Civil Appk‘:'zlll‘an- - 38113 of 2015 ; “", -~ \:' 3
Date ol tnstitution: 16,17, 2013
Date of Decisian: 136,201

-,
\.___-’ ‘

:\'Iul‘uiniln'ud'lobal S/O Abdul Iln!um Fld Vlllage Permol.x “Tc'u-‘tL d‘“ﬂf

Distriet Swalj ...(App‘.llmzt)

. VERSUS :
Executive Engineccr Irrigation, Swab; & 02 olhc:‘s........(Rcsﬁondcu:s)

VI, Am’r,\z A(’ INST Tus
OrF THI" LEARNED

ORDI‘RITUDCMFNTDATBD 11112015
civr, JUDGRETV, SWARIL

,5‘

‘ .mncquN'r

This cxwl appeal Tics agamsl Ihc ondcr{;udgmenl of the learned ml Judge-1v,

b\vabx dated 14,11 2018, wheu.by suit of the appellantplaintiff was returned g (he

.lppn.,]ld!‘ll/|)lmn£lI‘T by holdiﬂg'sl‘m_a:t the Civil Courl has pot x;o jur:sdzcuOn fo. ad ]ud icule

Upon the subject matler. o{ thc suit, 'ihe 'mpcllanllplamuﬁ" feeling ‘aggri eved of (e

Ay 7/, i ord\.r/.;udgmcnl hcncc h‘ts brou;,hl the instant civij appca! - T
r . f 'IL‘ Bnef‘ Facts oi ihe ria lter in h‘md are‘that, the appellanUpIampff hrouz,hh civil
' sml agnmsl the n.:.pundcntsi/dciendants f:nr declaration to the effect, tiat his corfec

' dilte o'r birth is 01. :g. 1957

prcparmg of his pay-slip, have wrom,ly Gittered (e same as 01, oL 1954 Whu.h is

wom,, nl!cga! ubmn it law and facts, thcacforc same is figt mamtamable and liable (o

LOI‘I‘LC(IOI‘I In prayer.ir of lhc pimnl appellant/plaintifr opted for permanen|

mand'u_my njunction, by requesting thal, the rcspondents/defendan(s be bound 1o

>

ATTESTE ’
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RN P Co Vo Ekuemine: ety Deptrs .
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Respondexrts/defcndémts were summoncd who through lhcrr reprosentative

illencded 'lhc court and rcststul suil of the appel!ant/piamnff by submtllmg their
writlen stilement. T '

‘

After submission -bf wr?l(cn stateiment, from the divergent pleadmgs of the

puartics issues were fmmcd and (he case was f xed. for evxdmuc of appe”ant/plainliﬂ'.

> During ptou.cduu,s of‘ thc $0iLon i18.09.2015, when the- stutem

" j
- rwordc.d the :uspondenls/ddl.ndan[s questioned (he mamtmnabi!it_y of the suit and
‘ lhcrcnl’tei' the case was fixed for arguments on the quiestion of mainlainability, A fiey

hearing arguments on maintainability,

turned to the appc!lmu/plainliﬂ'
with the dm.c

lmn o present the same before properf

{'or'um, if 5o advis'cd. Henee, the
 suid order/judpment s now impugned before this court thy

: N\
“count and comc..ied lhe um anl of v:l wppezﬂ

' L L Au,umcnis heardjand. f lc pcrus«.d : ’

1t is admntcd fakt l‘rom {he rc.cord on- f’ Je that .

he appcllant/plmnufT is a
" govamlm.nt ‘servant a d lhe cor

lccl:on of his date of bmh in pay sllp and its.
subscqncul comcquenual matler relates 1o terms ang conditions of (e service, f"v}h'x‘ch
rvzcc Tnbunaf and not thc civil court,

t. IN this regard
,rclmnce is placed on case Iaws 2004 PLCIi162

and 2603 scnm444 o

Moueovcr the nppc!lanl/plamhﬂ has

tsxkeu the plca that in his 5 serwcc 1ecoxd and
' mcdxcal certificate his dnte of birth i 0!

=
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o e &

revenls. 1hat the appellant/plaintift has joined his service on 20.09.1974, as Tube Well
we fake info consideration. the alleged date of "birth of the

Chperatur Mow, il

:xppcil;mt/plnintii‘!‘ as 01.10.1957. as claimed by him in the plaint and the dale of his

appointinent is 20091974, oue can come 1o the conclusion, that at thy time of

Apiny servive, his age was about F7-years which is the age of minority.
hnder the faw, & minor having-tess then 18-years age, cannot join a government

arvice ol legally o age relaxation is pcrmiltcd. however, for an over age person,

“he competent autharity has the power Lo permit age relyxation.

o keeping, in view. the date of Joining the govermment scrvice on 20.09.1974,
e court cannot tegalize the alleped date of bivth as 01.10.1957, whicl:. is entered in

his service book. : : .

Fhe Tearned tgial court hiis rightly seturned the plaint to the appellant/plaintifiand

Bete is o need ol interference of this courl, henee, it is maintained and the appeal is

Jismissed. Purtics arce left Lo bear their own costs.
. . .
Iike be vonsigned 1o record rowm after its compilation and necessary complelion.

-
MALIK AMJAéLRA HIM,

: . " Addilional District Judge-1V Swabi
CERTIFICATE ' o

ANNOUNCED:
13062016

Certified that this [udement consists of (63) naees. Each page has baen

y ainld sivned by me,

A

MALIK AMJAD RATIIM,
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' vTe be siled mang Rigtpect by the apphic,amt seH ool )
[N
THE EXECUTIVE CNGINEER
SWABI IRRIGATION DIVISION-}
. SWaBI.
& have retn e
CIIE N0 NPR0GE 1 SAV AL ‘hive been permitled to elne rom sotvire
. e due tooronee
St daiet 29/10/2015,
Piherelare roguest that pensionaraluty admissible under the riles niay kinelly b
santudtad 1o me
dectane that | vave nether apehad for nas teceived any pension or gratuity for any
- SHen ot s sarvice. nor shall | subnut any apphcation heroalter wilhout quoting a
reference 1o the application and to the order which may be passed on
3 Should the amount of the pension and / or aratwty granted to e be afterwards found
io he i excess of that (o which { am entitied under the rules, I hereby underlake 1o
ferind any such exces
< bwisn o dravido nol wish 1o draw gratully in licu of one fourth of my pension
Aok ©w commue my pension to the extent of Rs, 3106.60 35%
W onEie draw mw pengion rom the Districl Accounts Office/Treasury/Sub Treasury!
Nanznat Rank of Palatan Branch at | .. SWABI
R S . (place)
T Tha iatie awing dacuments. duly atiested. are enclosed
Ei Thres speciman signatire of mine/two sets of my thumb and finger Iimpression
or. the prescnbed form i
01 Thres photographs of mine. '
Your Qbedient Servant,
Signature. . ... MUHAMMAD IQBAL
SI0.. ... MR ABDUL HAKEEM
WIO ... .. ... ' -
Do L -
Post held on the date PUMP OPERATOR
of retrement.. . | Bps.ps5
L,
B * Relete in applicable allernative. —

Scanned with CamScanner
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M OFFICE OF THE EXECUTIVE ENGINEER
SWABI IRRIGATION DIVISION-I SWABI
Ph: & Fax No0.0938-530484 E-mail www.swabiirrdivn]@yahoo.com» '

WORKING PAPER

APPEAL NO. 470/2022.
MR. MUHAMMAD IQBAL EX-TUBE WELL OPERATOR (APPELLANT)
VERSUS
1) Executive Engineer, )
Swabi Irrigation Division-l1 Swabi. )
' )
2) Superintending Engineer, ) (Respondents)
Swabi irrigation Circle Swabi )
)
3) District Accounts Officer )
District Swabi )

Mr.Muhammad Igbal was appointing as T/Well Operator in the then Swabi
lrrigation Division Swabi on 01.07.1978. He was retired from service on 31.12.2013 on attaining
the age of superannuation i.e 60 years (retirement order enclosed). However, Muhammad Igbal
Ex Tube Well Operator was of the view that his retirement premature keeping in view his date of
birth as 01.01.1954.

On scrutiny of record it revealed that entry of his date of birth in the system was
entered by the District Accounts Office as 01.01.1954 instead of 01.01.1957 and as such since
introduction of mechanized system of maintaining the service record of Govt: servants, the
Deptt: action toward retirement is based on the pay roll generating through system.

Mr.Muhammad Igbal also lodged an appeal in the Civil Court vide Civil Suit
No.53/1 of 2014 in the Court of law against his retirement being premature keeping in view his
date of birth. His appeal was not maintained in view of the bar contained under Article 212 of the
Constitution of Pakistan and thus Civil Court has got no jurisdiction to adjudicate upon the
subject matter of suit.

Against the above decision of Civil Court, Muhammad Igbal lodged appeal in the
District Court Swabi. His appeal was dismissed by the learned District Court Swabi as
confiscated at para-7 of the FACTs and he was considered retired.

After dismissal of his appeal his pension case was processed and to this affect he
has signed all the pension related deeds (copy enclosed).

"Therefore it is humbly prayed that the instant appeal may be please dismissed

with cost.



http://www.swabiirrdivnl

BEFORE THE HONOURABLE SERVICE TRIBUNAL PESHAWAR

APPEAL NO.470 OF 2022 MUHAMMAD IQBAL APPELLANT V/S SUPERINTENDING
ENGINEER SWABIIRRIGATION CIRCLE SWABI & OTHERS

POWER OF ATTORNEY

I, Executive Engineer Swabi Irrigation Division-I Swabi, do
hereby authorize Mr.Noor Rahman Deputy Collector Irrigation Division-1 Swabi,
to attend the proceedings in the Service Tribunal Peshawar in the subject

Appeal. He is also authorized to record statement, file and obtain any documents

from the Service Tribunal Peshawar.

b Imgghor nD""Si"""




