BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

S.A. No. 1217 /2023

Ghulam Dastagir versus Deputy Commissioner & Others

Khyber Pakhtukliws i
WRITTEN STATEMENT ON BEHALF OF Service Tribuaur

R. NO. 03 (IMRAN) Disry Ne. 3 g

Respectfully Sheweth,
Preliminary Objections:

a. That appeal of appellant is neither maintainable nor per the
mandate of law, so is liable to dismissal.

b. That no one can claim any post as a vested right, appellant being
civil servant can be transferred in that circumstances anywhere to
any station.

c. That the judgments quoted are not applicable to the case in the
prevailing circumstances.

d. That in the impugned order dated 27-01-2023, R. No. 03 was
posted against a vacant post as appellant was suspended from
service regarding enquiry.

e. That no post can be kept vacant for indefinite period for anyone
and it is the mandate of department to post any suitable person on
any post.

f. That no terms and conditions of service of appellant was ever
violated, so the hon’ble Tribunal lacks jurisdiction in the matter.

ON FACTS

1-3. Para No. 01, 02 and 03 of the appeal does not relate to R. No. 03,
SO needs no comments. As for as Notification dated 22-01-2023 of
the Election Commission is concerned, appellant shall take the

matter before the Election Commission of Pakistan for the purpose.




4. Para No. 04 of the appeal is correct to the extent of suspension of

appellant from service and not for accommodation of blue eyed
person, i.e. R. No. 03. R. No. 03 was not posted at the post of
appellant but the said post was vacant due to suspension of
appellant from service. No blue eyed person was posted at the
place of appellant.

At the same time, the post (Halga) at Wadpaga was none functional
rather laying .vacant, so R. No. 03 was later on posted at the said
station.

Appellant has no cause of action against R. No. 03 because the
impugned order dated 27-01-2023 clearly shows that R. No. 03 was
posted against vacant post due to suspension of appellant. No post
can be kept vacant for anyone for indefinite period as to whether in
the enquiry someone would be exonerated or would be proved

guilty.

In the impugned order dated 27-01-2023 other incumbents were
also transferred from one station to another.

. Not correct. The impugned order was made on 27-01-2023 by
posting R. No. 03, while appellant was exonerated from the charges
on 14-03-2023, so no post can be kept vacant for appellant for
indefinite period. In the order dated 14-03-2023, appellant was
directed to report for duty to District Kanungo office by R. No. 01
which is a legal order and appellant cannot claim a post of choice.

GROUNDS:

Not correct. The impugned order dated 27-01-2023 is quite per
the mandate of law. Policy has no concern with the subject
matter.

Not correct. In the circumstances there was charge against
appellant, so tenure / policy has no concern in the matter.

Not correct. In presence of settled law, policy has no legal value
in the eyes of law.




Not correct. In the impugned order appellant was not transferred
from the post and even R. No. 03 was not posted at the place of
appellant 4t the same time, appellant was suspended from service
due to misconduct and such post cannot be kept vacant for
appellant a%& to whether he would be exonerated from the charges
or otherwise,

Not correct. The judgment quoted in the para is not applicable to
the case in hand.

Not correct. Due to suspension of appellant from service the post
was lying vacant and then R. No. 03 was posted as such. No one
can claim specific post for posting.

Not correct. The impugned order was not made in normal
situation. Appellant was facing enquiry regarding misconduct,so
the Notification of Election Commission and the judgment has no
concern with the subject matter.

In response to this ground of the appeal, it is admitted by the
appellant that he was exonerated from the charges on 14-03-
2023, while R. No. 03 was posted on 27-01-2023 at the post at
Wadpaga. Appellant cannot claim a post of choice. He was
directed to report for duty to District Kanungo office which is quite
per the mandate of law. He cannot claim such post.je- ever.,

Not correct. The impugned order was based on public interest.
The said post cannot be kept vacant for appellant for indefinite
period.

Not correct. This para pertains to law and the law was acted upon
as per its mandate.

Not correct. In the case in hand, law was followed in true spirit.
No one was victimized. Posting and Transfer Policy has no concern
with the subject matter in presence of settled law.

Not correct. It is regatidn of ground “J”.

Not correct. Appellant was treated as per the mandate of law and

rules. No article of any law was ever violated.
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Not correct. It is not a tenure post and as per section 10 of
Posting Transfer law, every civil servant is liable to transfer
anywhere for performance of duty. The judgment quoted in the

para is not applicable in the circumstances of the case to the case
of appellant.

Not correct. The transfer of appellant was not in a routine manner
but the situation was otherwise regarding misconduct in the
matter. In such a situation, normal tenure cannot be acted upon,
so the judgment is not applicable to the case in hand.

Not correct.lThe treatment meted out to the appellant is quite per
the mandate of law as no violation of any right was ever made.

Not correct. The department acted as per the need of the

situation.

Allowed.

It is, therefore prayed that the instant appeal being devoid of
merit without substance be dismissed with cost in the mterest of

justice. v ‘W
.
R. No. 03

;
Through Q/JL_,,,L K%

Saadullah Khan Marwat

W

Arbab Siaf-ul-Kamal

e

Dated: 03-07-2023 : Advocates,

VERIFICATION

I, Imran, R. No. 03 do hereby verify that contents of the written

statement are true and correct to the best of my knowledge and belief.
Y E{ST?‘Q
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BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR
Misc. A. No. /2023
Ghulam Dastagir versus Deputy Commissioner & Others

REPLY TO APPLICATION FOR INTERIM RELIEF:

Respectfully Sheweth,

1. Needs no comments, yet R. No. 03 has assumed the charge of the
post on 27-01-2023.

2. Not correct. No prima facie case ever exists what to speak of a

good prima facie case.

3. Not correct. No ground of the appeal ever helps in the matter of
appellant.

4. Not correct. The impugned order was passed quite per the
mandate of law, ho favoritism, nepotism was ever made and the
Posting Transfer Policy has no legal value in presence of settled
law on the subject matter.

5. Not correct. In the prevailing circumstances, normal tenure is not
mandatory. The order dated 27-01-2023 is supported by reason
as no post can be kept vacant for anyone.

6. Not correct. Para No. 06 of the application is reﬁ'atl%n of para No.
04 above.

7. Not correct. Nothing would affect the right of appellant. Appellant
was posted at the office of Kanungo, so no right was accrued to
him in the matter.




b

It is, therefore, most humbly requested that the application for

Interim Relief be dismissed being without substance.

e

Applicant
Through
33 N
Saadullah Khan Marwat

Date: 03-07-2023 Advocate

AFFIDAVIT

I, Mr. Imran, R. No. 03, do hereby solemnly affirm and declare

that contents of Application are true and correct to the best of my
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