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Syed Muhammad Asad Halimi Chief Drug Inspector (BPS-19), District Kohat
.............................................................................. Appellant

Versus

1. The Chief Seéretary, Khyber Pakhtunkhwa, Peshawar

2. The Secretary Health Department, Khyber Pakhtunkhwa, Peshawar

3. The Director General Drug Control & Pharmacy Services, Khyber
Pakhtunkhwa, Peshawar

......................................................................... Respondents

PARAW1SEﬁCOMMENTS ON BEHALF OF RESPONDENTS

RESPECTFULLY SHEWETH ‘
PRELIMINARY OBJECTIONS.

1. That the Appellant has got no cause of action or locus standi to file the instant
Appeal. |
That the Appellant has filed the instant appeal just to pressurize the !
respondents. ;
That the instant Appeal is against the prevailing Law and Rules.

That the Appeal is not maintainable in its present form. _

That the Appeal is badly time barred. - '

That the Honourable Tribunal has no Jurisdiction to adjudicate upon the .

matter.

That the instant appeal is bad for mis-joinder of unnecessary and non-

joinder of necessary parties.

8. That the Appellant has filed the instant Appeal with mala-fide intention as
Disciplinary proceedings against the appellant on account of corruption,
Inefficiency & Misconduct (Annexure-l) has been initiated and has been
suspended under Rule-6 of the Khyber Pakhtunkhwa Government

- Servants Rules 2011 (Annexure-ll).

9. That Honourable PHC Peshawar vide judgment dated 28/09/2022 in WP
No. 3508/P/2022(Annexure-lil), and this Honourable Tribunal vide S
order/Judgment dated 31.10. 2022 in execution petition No. 4821/2021 :
had already adjudicated the matter hence the instant appeal is hit by
principle of Res-judicata.

10. The impugned transfer Notification has been issued in accordance with a

Section 10 of the Civil Servant Act 1973.
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ON FACTS:

Correct to the extent filing Service Appeal bearing No.
10301/2020by appellant along with others.

Correct to the extent filing Service Appeal bearing No. 10301/2020 by

appellant along with others, before the Service Tribunal which were
allowed by the Tribunal Vide Judgment dated 06/12/2021. The replying
respondents in implementation of the Judgment of the Honourable tribunal dated
06/12/2021 posted the appellant as a Chief drug inspector DI Khan vide
Notification dated 22/08/2022. The Appellant along with others filed
various execution petitions for implementation of the judgment of the
Honourable Tribunal which were decided vide judgment dated 31.10.2022
(Annexure-lV) wherein the honourable Tribunal declared the Impugned
Notification dated Notification dated 22/08/2022 in accordance with the

Judgment dated 06/12/2021 and disposed of all the execution petitions’

accordingly.

The operative clause of the order of execution petition dated 31% October
2022 is as under;

‘In view above state of affairs when we see the notification dated
22.08.2022 issued in compliance of the judgement it appears that
judgement has been implemented in its letter & spirit and we cannot
allow any body to exbloit the terms by making a self-beneficial
interpretation and to get any relief which was not granted in the
judgement. Therefore the contentions of the petitioner/s that they could

not be transferred from the station they were previously posted, is not

well founded.”

3. Correct to the extent of the order dated 06.12.21 however the
judgment of the Service Tribunal is implemented in its true letter & spirit
as explained in 'p'a'r'a=2<abo,\ie.

4. Already explained in para 2.

5. Incorrect, False & Misleading Statement. The Respondents had
already implemented the judgment of the Service Tribunal in Service

Appé'él No. 10301/2020 & others in its true letters & spirit as already

Explained in para 2 above. It is worth to mention that the appellant
is unwilling worker and having poor performance in term of

implementation of the Drug laws/Rules. The respondent No 3, the’

controlling office of the appellant/s issued explanation letters to the
Drug inspector/s for not obeying the order of the competent
authority and committing disobedience after the lapse of 2 months
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and 08 days. The noncompliance of the order to take the charge of
the Chief Drug inspector at district DI-Khan will hamper the

activities of the drugs/medicines in the market as well as in the
Public Hospitals which will create unrest in District DI Khan. It is
further to clarify that Disciplinary proceedings against the appellant on
account of corruption, Inefficiency & Misconduct has already been
initiated and suspended under Rule-6 of the Khyber Pakhtunkhwa
Government Servants Rules 2011, by the Competent Authority
(Chief Secretary Khyber Pakhtunkhwa) considering the charges
serious

6. Incorrect, False & misleading Statement. The appellant was
transferred and posted to the post of the Chief Drug Inspector District
DI Khan as per spirit of the WP No. 3508/P/2022 dated 28.09.2022 & in
execution of the judgment of this Honorable Tribunal dated 06-12-2021 in
the public interest Section 10 of the Civil Servant Act 1973.

7. Incorrect. The appellant is not an aggrieved person as no vested right of
the appellant has been violated by the replying respondents however reply on
the grounds is as under.

Grounds:

A. Incorrect. The impugned Notification is based on law Rules

principles of Natural Justice and in accordance with dictum laid by
Supreme Court of Pakistan in various judgment. As per 2020
PLCCS 1207 Supreme Court,
Place of service is the Prerogatives of employer. Government
servant was required to serve anywhere his employer wanted
him to serve; it was not a choice or prerogative of the
employee to claim a right to serve at a place that he chose to
serve.

Similarly in another judgment reported as 2004 PLC (CS) 705S.C. It
has been laid down that civil servant could not claim posting at a particular
station or at the place of his choice. Competent authority, under S 9 of the
Punjab civil servant Act 1974, was empowered to transfer any civil servant
from one place to other at any time in exigencies of service or on
administrative ground.

. Incorrect. There is no mala fide on the part of respondents towards the

appellant. The appellant issued the transfer notification in accordance with law
in the public interest and in implementation of the judgment of the Honorable
Service Tribunal. Presently the appellant is under suspension under Rule 6 of
E& D Rules and Disciplinary proceeding is under process.

C. Explained Para-A.

D. Explained Para-A.

\u")
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E. Incorrect. The appellaht has been posted as per compliance of the Judgement
of the Service Tribunal in appeal No. 10301/2020 & Others within his
cadre as a Chief Drug inspector.

Incorrect. Already explained in Para A.

@ m

. Incorrect. Already replied in Paras above.

H. Para No H of the grounds has referred to case law without giving any
correlation with the instant case. The Apex Court has held in 2010 PLC CS
Supreme Court 924 (b) “Every case is to be decided on its own peculiar
circumstances and facts” hence the referred judgment in the para is not
applicable to the instant case.

I. Incorrect. Already replied above.

J. Incorrect. The appellant has been treated as per law, Rules and in accordance
with the Constitution of the Islamic Republic of Pakistan 1973.

K. The implementation of the Apex court judgement has been validly implemented
and the suspension of appellant was in accordance to the law.

L. Incorrect the case law referred in the para has no relevancy with the instant
case. The Apex Court has held in 2010 PLC CS Supreme Court 924 (b)
‘Every case is to be decided on its own peculiar circumstances and facts”
hence the referred judgment in the para is not applicable to the instant case.

M. Already explained in the preceding paras. _

. No comments however, the replyi:ng respondents seek permission of this

=

honorable Court to adduce other grounds during final hearing of the case.

Keeping in view the above detailed para wise comments, it is therefore,
requested that the instant service appeal may please be dismissed with heavy
cost.

S
S

Secretary Health Govt. of Khyber . Director General Drug Control & Pharmacy
Pakhtunkhwa Services, Khyber Pakhtunkhwa

< (Respondent No-01802) (Respondent No-3)
~

-
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GOVERNME’N T OF KH YBER PAKHTUNKHWA
HEALTH DEPARTMEN. T

No. SOH -111/7- 262/2022(Asaad Halimi)
Dated the Peshawar 07t Febmary, 2023

To .
" /l/Mr Shahid Sohail Khan (PMS- BS-ZO), ' !
' Secretary, Auqaf, Hajj, Religious & Minority Affairs Department. Pesha

2. Dr. Shiraz Qayum (BS-20), g T -
' Director (E&A), Health Department. .

SUBJECT: - DISCIPLINARY ACTION AGAINST ' SYED ASAAD HALIML CHIEF _DRUG

Dear Sir, - - .
I am directed to refer to the subject noted above and to state that the Chief :

Secretary, Khyber 'Pakhtunkhwa (the Competent Authority) is pleased to approve initiation of
dlSClphnary proceedings- against Syed Muhammad Asaad Hahml, Chief Drug Inspector (BS-19),

currently posted as Chief Drug Inspector (BS-19), D.I Khan, on account of misconduct, corrupnon &

ineffi c1ency vide attached Charge Sheet and Statement of Allegatlons _
the Competent Authonty is further pleased to appoint you as Inquiry
e reasonable

. Consequently,
Ofﬁcers to inquire allegatlons and desires that t:he Inqulry Officers: shall provid

opportumty of hearing to the sald Chief Drug Inspector and recommend a‘ppropnate actions against

him within thlrty (30) days in accordance wnth the prov151ons of Khyber Pakhtunkhwa Govt.

~ Servants (Efﬁc;ency & Discipline) Rules, 2011.

1t is, therefore, requested to conduct the said Inquiry aﬁd furnish report thereof

within'the specified time to proceed further in the matter, please.

' (ﬂ / ) - Yours faithfully,
A L

Section Officer (Lit-1)
Health Depurtiment

m_qf_exenm&.datﬁ Kh her Pukitunkhwa

-Copy forwarded to:-

1.' The.Director General, Drug Contro! &- Pharmacy Services, Khyber Pakhtunkhwa, Peshawar,

with the request that the attached Charge Sheet may be
Chlef Drug Inspector, please

2. PSO to Chief Secretary, Khyber Pakhtunkhwa
* PS to Secretary Health, Khyber Pakhtunkhwa.

3. Syed Muhammad Asaad Halimi, Chief Drug ins
19}, D.I Khan is directed to appear before ‘the Inq

." Drug Inspector (BS-
. date t:lme and venue fixed by the Inqmry Ofﬂcers/lnquiry Commtttee i

0

served upon the aforementioned

pector (BS-19), Kohat, currently posted as Chief
uiry Committee on the
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J . CHARGE SHEET
1, Nadeem Aslam ‘Chaudhry, Chief Secretary, Khyoer Pakhtunkhwa, as

the Competent Authonty do hereby charge you, Syed Asaad Halmi Chief Drug
Inspector (BPS- 19), currently posted as Chief Drug Inspector, DI Khan, as

under,

That you, while posted as Chief. Drug Inspector (BPS -19) at District

Kohat ‘have committed the following act of ormssxon/ commlsswn -

II.

1v.

VIIL.

As. per record, 80 inspections/visits of rnedical Stores/ Distribution
setups were shown conducted by ‘you 'in your Monthl‘y Progress Report
(MPR) but despite such a poor perforrnance, no record was found in
support of your inspections/visits. f _

As per record, no samples of drugs/ medtcmes were taken/drawn by you
for the purpose of test - analysis as per your - Monthly Progress
Report(s)/ record examined which mdxeates that you had no performance
Whlle posted at Distt. Kohat. o

N'o mechanism of attendance or acuvlty plan was avallable on record to
substantlate .your work/performance.

Issuance of No Objection Certificates. (NOCs} to a quahﬁed person is

’ requlred to be issued by the mspector after ascettaining that the
_ registration of the apphcant is not erigaged in any medicine store of that
'_dlstnct No record was maintained but NOCs were 1ssued by you for
"grantmg hcenses in other districts.

It was noticed that no NOC either from Khyber Pakhtunkhwa Pharmacy

Council or from concerned Districts was obtained by you before
1ssuance/ renewal of Drug Sale Ltcense as per mstructmn of the

-Govemrncnt which resulted in the 1ssuance of either. fake or duplicate

Drug Sale Licenses.

N

Handmg over/taking over record was. not present as reported by your

‘successor. The data of cases under investigation or completed Drug Sale

Ltcenses, cases submitted to Provincial Quality Contfrol Board (PQCB),
NOCs, cases of Drug Court, FIRs data, 'Cases Property and documentary
ewdences were found mlssmg to carry out a full-and comprehensive

. audlt

Dunng your tenure at Distt. Kohat yo'u have not reported any seizure or

cpnﬁecated any drug/medicine on Form-6 or Form-4. ‘a8 required under
the Drug Rules, 1982, :

Under the. Drugs Act, 1976, Drug lnspectors have to convey seizure
the set}bed stock of drugs/medicines to the Competent Authority but

T .

epgrtment
Khyber Pfsm», nkhvn



' 2016 to June, 2020 as per.your Monthly Progress Report which indicates

XL
. mandatory for the grant and renewal of DSL during its issuance

XIII. - Statements of the following ei’ghtéeﬁ (18) _'proprietox",s/ owners of drug
_stores at district Kohat have been received wherein they have been

T

such correspondence/permission -has ' been- found in. the record that
c(){ﬂ_d indicate the quantity of the stock you have seized.,

No medical stores were shown sealéd in ‘you_r tenure at District Kohat.

No. sarhple(s) were.failed by the Drug Testing Laborator'y (DTL) from July,

your poor performance and least interest in drawing drug samples from

market for the purpose of test/analysis. o

A random examination of Drug Sale Licenses;.issued by you, shows gross

ixgegulaﬁties committed l_)y' you during your tenure at Distt. Kohat that i : .‘“ J
Sk : : S section Otficer T

tantamount ?alpracuce on your part. L . Heslth Dep srugh

No inspection proforma/checklist has been found filled by you which is{hyber Pakh(UTg

-

manually.

issued Drug Sale Licenses by you by taking bribes;

S# Name Of Medical Store . Amount - Issued by
o " Taken " .
1. | Hafiz Surgical . * 150000 Syed Asdad Halimi, Chief
. . .. . | DrugInspector Kohat
" 2 | Malak Akbar Medical Store 150000 - ~. -do- . '
3- | Basit Medical Store - 80,000 " - -do- ' .
4 | Adil Medicose . |- - 130000 - -do-
5 - | Abbas Medicose . 192000 ~ .. -do-
6 | Shaheen Enterprises - 200000 ~  -do-
7. | Ayub Medicose - - . 1 115000- . . -do-
8" | Rehman Medicines 50000 . .. -do-
"9 | AliMedicose - * 132000 : -do-
10 | Life Pharmacy - - 110000 . -do-
i1 | Family Care Pharmacy 210000 © -do-
12 | Abu Baker Medicose 145000 | " -do-
13* | Abdul Aziz Medicose . - 80000 .. -do-
14 | Hamdan Enterprises . 160000 - " -do-
15- | Amir Medicose . 100000 - - -do-
16 _ | Health Ways s 14000 . | . -do- !
17 | Khan G Medicose 160000 ._-do- 1
18 | Siddique Surgical - " 150000 . . -do- : i
Total Amount ~2,328,000/- ’ '
3

k The. gross 'irreguiarities, abuse | of bowef ‘and misuse of authority, 18
“surfaced during random checking at your- office as CDI Kohat, is '

- outlets/stores at Distt. Kohat are selling drugs without the observance of

) ﬁuties, assigned to you under the relevant law, during your tenure of
"more than 3 years and 5 months at District Kohat. . ‘

alarming and a threat to the lives of general public because hundreds of

14 iti ali K - L .
l}v'&‘?_, %ﬂﬁigf %xc-ﬁag fgag}gggor Kohat have failed in the performance of

-
4

") . . N . P M . ' ' ! l.“

- .




2. - By reasons of the above you appear- to be guﬂty of “Inefficiency,
Misconduct & Corruption” under Rule-3 of the Khyber Pakhtunkhwa
'Govemment Servants (Efﬁcnency and . Discipline) Rules, 2011 and have
rendered yourself liable to all or any of the penalties spec1ﬁed in Rule-4 of the -
Rules 1b1d

3. . You are required to submit Iyour written defense within ten (10) days and
not mbre than 14 days of the receipt of this Charge Sheet to the Inquiry Officer

/ Inquiry Committee as the case may be.

4. Your written defense, if any, should reach the Inquiry Officer/ Committee
wn:hm the specified period, failing which, it shall be presumed that you have no
-defense to put in and éa that case ex-parte acuon shall be taken against you.

“ Intimate whether you desire to be heard in person. -
6. -A Statement of Allegations is enclosed.
(Nadeem Aslam Chaudh?y)

Chief Secretary, Khyber Pakhtunkhwa,
(Competent Authority).

: section Officer (Lit-IT)

Health Departinent .
Khyber Pukhtunkhwa
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e 7 GOVT. OF KHYBER PAKHTUNKHWA 9
i HEALTH DEPARTMENT s
L Dated, Peshawar the 7" February, 2023
- ; },-' -

NOTIFICATION.! !
No. SOHili7-26212023{Asaad Halimi}. WHEREAS, Health Department constiluted a

Committee vide Notification No. SOH-11/7-262/2020, date'd 24™ June, 2020 to condugt a
comprehensive audit of various districts including D;stnct Kohat for the purpose to
evaluate the performance of Drug Inspectors and to unearth the reporied
discrepanciesfmal praclices/complaints regarding Drug Safe Licenses, NOCs issued (o
other districts, seized stock, pending cases for submission in the Provincial Quality
Cantrol Board and the Drug Court and dala of FIRs in their respective Districls.

2. AND WHEREAS, the Audit Report has surfaced abuse of authority,
irregularities and corrupt practices on part of Syed Muhammad Asaad Halimi, Chief
Orug Inspector District Kohat,

3. AND WHEREAS, the Competent Authorily (the Chief Secretary Khyber
Pakhtunkhwa) has appointed Inquiry Commiltee under the Khyber Pakhtunkhwa
Government Servanis (Efficiency and Discipline) Rules, 2011 -

4, NOW THEREFORE, the Comipetenl Authority (Chief Secrelary Khyber
Pakhtunkhwa) while considering the charges serious, has been pleased to suspend the
services of Syed Muhammad Asaad Halimi, Chief Drug Inspector, D.1.Khan, under
Rule-6 of the Khyber Pakhlunkhwa Government Servants {Efficiency and Discipline)
Rules, 2011, with immediate effect.

SECRETARY TO GOVT. OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

Endst. of even No and Date, |
Copy forwarded for information/necessary to the:-

Accountant General, Khyber Pakhlunkhwa, Peshawar.

Director General Orug Control & Pharmacy Services, Khyber Pakhtunkhwa,
Peshawar,

P3O0 to Chief Secretary, Khyber Pakhtunkhwa.
District Accounts Officer, D.1.Khan.

Deputy Direclor {IT), Heaith Department.

PS to Secretary Health, Khyber Pakhtunkhwa.
The Officer concerned.

AN IS
4 ‘

NoO WA W

(Naseer Ahmad)
CTION OFFICER-IN
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PESHAWAR HIGH COURT PESHAWAR

i FORM “A”

FORM OF ORDER SHEET

Serinl No of
‘order or

procecding .

Date of Ordcr
or Procceding

-~

Ordcr or other procccdmgs with Sngmtum ofjudge
of parties or coynsel where necessacy

1

2

3

v\
e

N
m; or (Lit-TD

k'pitl“ nend
W e

s lon

128.09.2022.

-P/202
Mr.Noor Muhammad Khattak,
Advacaté for thg.petitioners.

Present-

Thrbugh instant writ

'S M _ATTIQUE SHAM:-
petition, ;ietitioners havé approached to this count
with the following pra§er-:-

1. An approprlete writ may kindly
‘be issued to .declare the Impugned
notification vide dated 22.08.2022 to
the extent of the term “Competent
Authority”, a3 Inaffective .upon the
r!ghts of petltloners, without mandate -
of .  law, - {ilegal, - unfawlul,
unténsmutlonal, Impracticable,
Invalld, vold ab initlo and ultra vires in
light of the judgments clted as 2022
SCMR 439 narrated under the raof of
grounds. .

.‘2. Further, .a writ of mandamu&
may also be kindly Issued directing
the respondents ‘No.1, 2, 3, (Provincial -
. Government) deflned under Article
129 of the Consritution of Islamic
Re‘bubl]c of Pakistan to act strictly in
accordance _'with  law  while
sommunicating the respondent No.05
0 keep _him bound _ for
' notlfylng/publlahlng ‘the  orders/
diractions contalned In the judgment
¢lted as 2022 SCMR 439 under proper
- authority In the-officlaf Gazette under
Sectlon 20-A of General Clauses Act
. In takealegal eﬂec:. “

' "- tn- essence, the petlt:oruers are aggneved
from  notification - No:$0}-i-ll§/7~262/2022(0rug
Inspector). issued by.réspondent No.4 being in

.* violation of- 4he- judgment of the august Apex

"Peshawar High Coprl-
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‘ |-authority, the postingfiransfer arders of the [ollowing Chief Drig

Couri rendered i in Provlnca of Slndh and others
Vs: Shshzad Hussaln Talpur, reponed as (2022
;S('.:MR 439). _

3. Heé;’d.Récord perused.

4.- 'Perusal of the ibid - notifi catton would
',reﬂect that the sald notification has been issued”

pursuant to ‘the 'judgment of the Khyber

' Pakhtunkhwa Services Tribunal dated 06.12.2021 :
in "Service.. Appeal No.16578/2020, For ready
refetencg, ihe. said notification is ‘reproduced

below:-
. ‘NOTIFICATION
Mﬁmmmg_mmm_‘ In.compliance of the Services |-
Tebunal, Pasnawar]udgmant daled Ob 12.2021 In Service Appeal'no.
16578/2020, and- consequent wpon tho approval of compstent

Inspeclor/Drug lnspeclors/Drug Amlysl Is hereby made with
Immedlate effecl.
3 Name of Ofilcers | From N Te Remarks* -
No. ! & Designation .
1. | Syed -Muhemmad | Chial ~ Pharmacist | Chlaf  Drug | Agalnst e
Asad Halkal Chief | {BP-19), KD&. Kohat | knspecior (BS- @t pos!
Orug Inspector BS- . 19), % Distdet $7 ™~ - °
19 . . D.|, Khan
Tsyysh  Abbas | Chlef  Phamocist [ Chisl ~ Drg | Against  the
Chief . Drug | (BS-19), - . Sendces ] Inspacior (BS- { vacant post
.| tnapecior BS-19 | Hospltal, Pashawa 18),  District
. : Abbottabsd

Al vl Hwy Sn;\bf Alresdy undar report {0 DG, DCAPS on sccount of

Ong  Inspactor | Disclplinary proceeding anger E4D Rules, 2011

(8s-18) .

Adi Hussaln | Sendor  Pharmacist | Drug  Analyst | Ageinst  the

AnalystB8S-18 . {{BS-18), -Services { (8S-18), Dnig | vacantpost
. Hosplial, Pashawar Tesling

(OTL),

P .| Pashawar
Dy Inspoctor {BS- | Drug Inspector
17) District Pesnavm {B8S-17) District
Dir Lower
Ong lnspacior or {65 | Drug inspactor
inspaclor 8S-17 17) District Ok Loww | {BS-17) District
. Banny
Muhammad - Already undnr rc;o:t t» DG, DCAPS
Shozb Khsa Drug { Disciplinary procaeding under ESD Rulas,
Inspectot BS-17 L .
Shehzoda Musiafa’| Waltlng for posting al | Drug inapector
Anwas . Drug § Diractorate of Diug | {B5-17) District
Inspacior BS-17 | Contod & Ptummy Karak

T Servicas,  Khyber
Pakhtunkhwa,
" | Peshawar

~5ds
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- EXAMI
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+*. Secrelary to Govt, of Khyber
Pakhfunkhwa Health Department,

lbld notrfcat!on clearly reﬂects that the

same ls based upon the judqment of the Service

' Tnbunai dated 0. 12.2021 ‘passed In Service

Appeal Na. 16578/2020 of the petitioners. in fact

'the pet:tloners through Instant writ petmon under

the gul%e of the ibid )‘udgment of the august Apex

Court seek settmg aslde of the said notification

being violative of the ibig judgment of the august

Apex Count,

. Th_e ma’tte-r(')'f the }imp‘ugned ‘notification
revol\;ea vnro(und the.'postin'lgl transfers of the
petitionerﬁ-‘ which sqpéfely falls within the terms
and; condition of the 'servfc«a of the- pe‘ti'[ioners

provlded by Chapter I of the Cwul Servants Act,

'1973 whlch are lndeed amenable to the

junsdlcudm_of the Khybier Pakhtunkhwa Service

' Tribu_naj_ frovided by saction 4 of the Service

Tribunal Att, 1974, ﬁie-jurisdlcticm of this court in
such matter is expliclt!y barred under -the
prowslons of Amc!e 212 @ of the Constitution.
Mls_s Ruk[gsana lfaz V,s. Secretgry, Education,

Punfab & -others (1997 scmr 167), Ayyaz

Physical  Planning '.'Department through
Seeratary. and others (1997 SCMR 169) -
Raﬂqué Ahmad Chaudh‘m Vs.' Ahmad-Nawaz

Mallk & ottiers (1997 SCHMR 170), Secretary
aavasiven NP, Pestiawar and 2 others Vs.

Anjum Vs, Govt: of " Punjab, Housing &~ .

1!"
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Vs. aM/s Shamlm Usmen s reporteci jh\(2021

" Peer. ljw'ulge(umad .V.é" Govt: -of - aam&mm

e -

through Chief Secretary. & others (2007 SCMR "

.
.

The ibld view -of the august Apex Court

- -

:_'has further been afﬁrmed in recent judgment

: rendered by the august Apex Court in- Chlef s

B SCMR 1390) the - relevant pomon of the. abud
,]udgment Is (eproduced-below.-

_ “The High Cotirt had no jurisdictlon to

entartaln any proceedings in respect of
«terms and conditions of service .of a
clvil ' servant -which could be:
adjudicated upon by the Service
Tribunal. The * Highh Court as a
constitutional court should always be
‘mindful of the' jurisdictional exclusion

".contalned undér.Article 212 of the
_Constitution,

Any . transgression of .

. “"such constitutional fimitaton would *

noliﬁcatlon Is liable- tor be set asade belng |n ,'"

' “15. WheneVor - the

“wender the order of tha Hfgh Coud void -

and Hlegal.,”

: counse! for the petltionens that the mpugned

_Comt vnported in the case’ of. Provlnce of Sindh .
I Vs. Shehzad Husseln Talpur {2022 SCMR 439}
"-the..re‘levantﬂ portion gf. the ‘ibid judgment is

reproduced below:-

Constitution
‘grants power to an..individual It
mentions

designation, _for -instance - the

L AGRYh Y Yo LAY SuidP

- The same also hotds truewijth regard _ *

40  Federal and pro_vlncla_l laws,

Coming to the cementlon of the learhed v

the' person's position/

: ‘Mdsta;‘qtr,;}(han & others (2005 SCMR ‘i?,).;ndlg-.?;ff )

: _Secretmy, Govt of Punjab Lahore and orhers {‘ )

.'vloiation of‘the ]udgment of the august Apex ‘A”
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" - disclosure serves to -obfuscate and
.-wnables Illagalities to be committed.

«  %.in this case the Secrefary:was not
" < Tauthorized. to appoint the respondent

vy /9

Fificer (LY o

< . the term the.competent authority but
o ,:, designation and name Is against

o public’ Interest since It facllitates . -
. . {llegalitles to .be 'committed apd

cRakhnek’ 4

-+ Evary functlonary of the government,

) DL IRE.
- > .-public exchequer, serves the people. '
<+ ..~ of Pakistan; positions of trust cannot = >

.

" .. fo Iegally exercise power.

' 7.0 For the "reas,gn/;f ,},nent!or_léd

" there-Is a need to put a stop to the -

"+ :the -competent.: authority’ without- ;
- - “disclosure. of: tha compatent - '

R Ut TR T ey i TR0 A

. Including the .clte.d Taws a:;d to lhé
governments® rules of business. it ts
-an’ Individual who holds a particular

" position ‘and by virtue. of such

- position exercises power. Merely
" mentloning the compétent authority
" -without disclasing the ‘designation
"and “name ‘of the.'person who Is.

*. Supposed’ to' / ba " the “‘competent.

-authority Is utterly meaningless. Non-

but managed to 'do so by donning the
. competent authority cloak. We are not
ut all persuaded.by the contention of -
the: respondent's counsal that the:
respondent should not be penalized
for the illegatities committed by the
tlepartment. The respondent was
litegnlly selected and appolnted by
the .. Secretdry ‘and” - hls
selection/appointment - . s not
.. 3ustalnable nor Is It such a minor
. fransgressiont | that it could be
c¢ondoned. S

© 16, . We.may also observe that the -~

. use of vague and limprecise language,
such-as, the competent. authorlty, in

. legal matters Is -an anathema ana\

oftentimes results In " avoldablé:

dispytes, which , unnecessarlly
c¢onsume time ana' public resources.
The. use of accurato and precise
fanguage helps avold disputes. Using’
without .disclosing "suéh~ person's = °

+ public policy and also against the

Protects those, committing them. "

" and-. everyone ,eisv pald.out ol the %

fhe"misused to appolnt one's own or o

“*above, this petitlon Is ¢onverted into
-dn appeal and allowed - and the
. lmpugned judgmént of the Tribunal is

cet aslde. We ara &lso convinced that

- use.of the lllusive:and elusive term - . .

" authorlty's daslgnatioch -and name. - .

" Khyber- Pakhtunkhwa, Pun}ab,'-thei- N8
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: : =, Government of F'akistan, Reglstrars
P e " ' of the Supreme Court and all High
' . Courts, and through the Reglistrars of
-the High Courta all District and
Sesslons courts, are required to
Issue.requisite ordersidirections that
. they. and  thelr respactive
" Sunctlonaries, semi-government and
statutory organizations whenever
Is.sulng notificagfons,” orders, office -
memomndams. Instructions, letters
and - .other communications . must -
. disclose the. designation and the
, . - . . name of the person Issuing the same
1 ' ) . to ensure that it Is by one who s -
- T . ) fegally authorized to do so, and which -
. will ensure that such person remains
accountable. Coples of thig judgment
", ' be -sent to the  Secretary,
: Establlshment Divislon, Government
. of Pakistan, to the Chief Secretarles -
AR ) L , . "+ of the provinces, to the head of the -
I C. ) ... ' islamabad Caplital Territory,
TR Ce S . . . Reglstrars of the Suprema Court and
Lo : : all High Courts ‘who are directed to
Issue requlsite brders/ directions and
*.'to publish the same In thelr
tespective gazettes or ask the
-6oncerned government (o0 do so. .
Compliance repart be submlitted for
our éonslderation in chember by or
- hefore 1 March 20?2 v

3
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Pursuant to the above: ;udgmenl of the

—ema—u-

S . . august Apex Court lhe worthy Chief Secretary.'

-t
(/)/ /. Sl Govemm’bnt of Khyber. Pal' htunkhwa has Issued
i 1. a notsﬁcation No. SO(th-1)!'&ADI1 -1/2020 dated
e (LD 1'4'02f2°2'2 ylde which g:pmp!lance of the ibid
I D ! " Judgment was sought In letier and splrit in future.

R _However, due to the reasons ‘best known to the

. : - " ' . -'reSponde‘ms' ‘at ‘the _tirﬁe;,of issuance of the

-
£
2

Lot - e - '
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. ? . h .
: lmpugned notiﬁcation the ibid judgment of the

 august Apex Court was not compl:ed with in letter .| _

¢ .

. and; spmi

PACE

. Under the provustons of Aticle 188 of the .}

k. Consﬁmtion;_fhe decisuons of the Supreme Cqu\rl\
' R LA T .,: s
ymre minWine  an A sner sowne,  Mar eedy
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reference the same is reproduced below:- R

o

"Any declslan o! the ‘Supreme Court
shall, to the extent that it decides a
' question of law which {3 based ‘upon or
onunclates a principle of law, Is binding -
on,all other courts In Paklswn "o -

}
leen that the decns:ons of the Supreme

s\

- Cotirt are bindlng upon all the stakeholders and;_ | L
as earlier discussed the Government -of Khybg‘c_\
Pakhtunkhwa has already lﬁsue:d a notification

' qua tt;er.corhpliance of-'izhe iBid ]udgment' of the

~ august .:Ape)g Court |n Iet;er ;and: spirjt, ﬁdweyer.

mere.non-cdmpllance of :the ibid jﬁdgment.of the

-

august Apex Court would not confer jurisdiction.* -

. upon trus court in a mattet wmch is sqL\rely

arising out of the terms and; condll!ons of the

: . . , service: of -a  civil sqrvant.~~-Undeniably the-~

it . decisions of the august Apex Cgug are binding on

each audi every organ of the state by virtue of the

T R R e R R
_"' i 2 S

_provisions’ of Aricles- 189 and; 190 of the
- R : ' . Constitution. 1t is well-seﬂle;l th:at a qqestloh of
W ‘/,p/; ‘ - law.' pr’o.n()unc.ed or de'ciared by august Apex -
P . Court in' terms of Articiﬁ 189 of the Cénstltutioq
ISR B . has pindiag'} effect on ‘all functionarles both

. al . - exec.ilt]ve '.and; the'judlcla[- authorjtles'.‘ The

’ * !' o '.t 13 '« >
. superior ¢ourts, tribunals. ‘have qbugauon to

e -

x »mﬁ;{. IR L O h o RO TR 2
| IR T30 2o 2 AT S AT

- implement and; adhere to the judgment of the '

S'upre'me Court rendered Mouivi Abdul Qadir &
othem V. MouM Abdu} Wassay and othors‘
- (2010$CMR 1877) .

vlew thereof the : worthy Service

_e.. |

L
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" implement: the ibid decision of the august Apex

Triburial Khyber Pakhtunkhwa is very. much

clothed “vith the jurisdiction and: authority to

Court in terms of Articles 189 and; 190 of the
Cénslil_ufibﬁ.and; petitioné;s can validly agitate
the samie before the worthy Service Tribunal if -
" they so wish and; desire. '

7. """ Forwhat has been discussed above, this
p;tition. beiﬁg_ bereft of any ‘merit, is hereby
dismissed in :limine. How'ever. respoﬁdénts aré-
directed to .implement and; enforce’ the ibid
lﬁdgmént of %august Apax ,(;:oun in its letter and;
spirit. Copy of instant Jljdg}mel)t be sent to thé

worthy Chief Secretary fof compliance.
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[Lahore H§gh Court] - :v~:~ ; L ] \“ :

A.SHIQ ALI

Before Cb Ijaz Ahmag, J

Versus ~. I ..

GOVER,NMENT OF 'rmz PUNJABmmiig'u_ Adqmonﬁl ChiéfSéég'etai'y,"S& GAD;
LahoreamiSothers ' P MO

- Wnt petmon No 12936 of 2004 dec:lded on 30th July, 2004

:

5% 3%
e o Mgl s R AR _ i

' Servnce 'Ih?upqls Ac; (LXX of: 1973)-- 4 . B ¢
" _t ! ql
: '._ ----S, 4--C9n§$;;}1;mn of Paklstan (1973), Arts 4 199 & 212~--General Clauses Act’ (X of 1897) t‘ P

S?.4-A--anstlrutjonal petxtiop';-Delay in decldmg representataon---Obhgauon of public #a nde
ﬁmctxonanes--?epponer whose representation. was not decided despite considerable delay, had |t 5

.+ contended tht it was the duty.and obligation of public functnonanes to !;ipcxdc repre§entation of ‘ﬁ g
- their suborqmates without -fear; favour, nepotism, with reasons and wit{ in reasonable time as
i-envisaged byAr; 4 of thc Constxtutxou, read with.§:24-A ‘of General Clauses Act, :1897---Counsel R
" for the State, had submltted that constitutional, petition was not" mamralnable in view of bar - ¢ -
;containgd. in’ Ar; 2}2 af the Lonstitution, read with S:4: of Service Tnbunals Act, ]973—--Vahdlty—--' o
Despltc The bar cantmned in Art.212 of the Consntunoﬁ read wnh S.4of thc Service Tribunals Act,  .°
19‘73, High, pqp[; had, ample Jlll'lSdlCth'n to give dixection to the public, fu ctionarfes to act stnctly e
‘in. accorddnce’ wijh Iaw, in view of Art.4 of the Coustmmon, while, exercxsmg powers under S.199 -,
--.of the Consptu;iou---Pubhc functionaries .were. dul.y 'bound to decide the jepresentations of their ",
subOrdmateQ wzthout feat, favour, nepotism with ‘zeason. and .within rz ascnable time---Ng’ bod\
should be penql;zcd by mactlon of the pubhc ﬁmcmmarles---Order accord;ngly :

A SR ST
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3
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H M. R.lZVl anq 5 others Y. Maqsood Ahmad and 6 others PI..D 1,9&1 sC 612; Provmce of Slndh,,‘ i
thmugh Chl;f ﬁeprctary Sindh, Karachi and 4 othersv. Gul-Mihammad Hajano 2003 SCMR 325; 4
.. Messrs: All'p?rt support Service's case'1998 SCMR 2268 and Ahmad Latlt Qureshx o Controllcr of REL
Bxammatlon, ngrq of Intcunedxatp, Lahore PLD: 1994 Lah. 3ref C. o - it

LRGN S i, Tiea e

PRTEL G2

Ch Muhamxpgq Arsha,d Bajwa for Petmaner

Muhammad ﬁgnithaM& Addl A»G asmsted by Muntazu Mehch for Rcspondems S e -

..
‘.,_

ORDER I )

pH IJAZ AHMAD J —--Thc sole gnevance of the peutxoncr 1s that the pctmoncr ﬁled

t s : 2%
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& R . . e e sraisuG A A ) loaseaescription.asp?casait. s BEE
e .. N . . . . . B ., . ' o . ‘ .
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A ‘.',,‘ . .A. ' . - ". s . . . .' ) . L - L s 'lu :
Fepresentgtion before 'requnde"nt No.2 who has not decided the same till dare. T
grieved filed this writ petition,” ~.-- "t T ey

4

. AR
3 titic_meg being " ;,
. - P " A
- L ! ) . ‘.'. ". "“.f . . .(v . . . ) '.
¥Y. . 2The learned Counsel for.the petitioner subinits.that it. js the duty and obtigation. of public
- ‘.fqr.lcnOna{ws' to decide the applications/representations of their sybordinates without fear, favour,
. Repgtism, iwith reasons and within reasonable tﬁmg as i5 envisaged by Article 4 of the Constitution ~
+ ¢ - read'Wwith ?cctloq 24-A of the General Clauses Act..: " - - ST

;- 30 Mr M. -Hanjf Khatana, Addl. .A.-G.  entered .appearance on 'Cpu:'.t call. He' submits. thatsighis:
o Qons't;‘tuthpal.;petiuqn IS not” maintainable, in’ view of -bar contained in. Article. 212 of the
.- Constitution read with section 4 of the Service Tribunals Act. - S Co
4.1 have given py anxious Consideration to'the contentions of the learneg counse] for parties and .
pegps.‘cd tfl'ev recp d' : . . <, .' . ) . ‘. . . . DA . R

. e ; . “','

’ .+ 3. Inspite;of the br ¢ontained in Article 212 of the Constitution read with section 4 of
Lo ."Tribunaﬁs.id{ct,‘ this. Court has ample Jurisdiction'to give-direction 10 the public. functionaries to acr .
S . .strictly in accordance with law i view of Artitle 4.of the Consfitution, While exercising powers -
- .. under Artigle 199 of the Constitution, as per principle Jaid down by Honuyrable Supreme Courtin: - .-
7 . HM Rizvj.and 5-athers v, Magsood Ahmad and ¢-others PLD' 1981.8C 6§2 and Province of Sindh
’ . . through Chief Seeretary Sindh#Karachi and 4 others v Gul Muhammad t]ajano 2003 SCMR 325! -
| - It is settled .priiz‘giglg‘ of law that it is the duty and obligation of public _fuﬁgfioqagics to-decide the .
e T r_épresen.ta‘ionsj.jgt}‘;h@!; subordinates” without fear, favour, nepotism,. with ‘redsons’ dnd within J
|

|

|

the Service. = &

= © ., .Teasonable: timg ‘a5 s envisaged by ‘Article 4 ‘of the Constitution read with section 24-A .of .
B General Clausgs ‘Agt, 8s per principle_laid down by the Honourable Siipreme Court in Messrs .*
... - Airport Suppott Service's case 1998 SCMR 2268, I¢'is-also settled princjple of law that nobody . - ;
o " .. should'be penglized by. ingction’of the public functioparies, as per prineipig Jaid | down by thi$ Court |
WL tin Ahmad Lat{f Qyreshj ¥. Controller of. Examination, Board of ;nte{me;f!;gte, Lahore PLD1994
V-, Lahsas f LT e R O ;

[
<

- .

directed

with lay after providing proper - i

hearing to all the'goncerned: in¢luding the petitionér and any other pcl'sbn? who wou‘ld?ﬁe'gggrieyed .

“* - by his Yordér, preferably within two months: after reteiving the.order of this Court, afier verifying -" vy §

*' . the-record of the respondents, in case the petitioner. had-already :ﬁlbd'rej'arcg,:ma.tion before him and - 5P

~ ...~ he has'not passedany order on the same till date and the.petitioner has alsn no avhiled any other zq. % B,

©.. .. alternative remedy 1ill date. The petitioner-is directed 16 ‘appégr'b,efotercfsgquexy No.2.in Ilis'oﬁ‘xce"é%

CLeat ll’-OQ-q,lh-.~;c§ri,.9:8:g2'004.‘ who is directed to-decide the Tepresentation.of the petitjoner strictly in %

z 'nacpdrdanc’ei.wiﬁh{__ law within' two -months till *9-10-2004: ¢ither -himseif “or send the same to

- +";.comipetent authority for, lis. decision, -who'is- also dfrected-to decide thy same in terms of the

- ; -aforesaid direction"of this ‘Coust within two moniths tilt 9-10-2004, He'is fither directed. to' submit
.- . rhis ~§§poqt§ th;iﬁép@ity'Registrar: ) qf this:Court-wyit;zin s;ipulatg’@ periad, SRR IR

P e

6. In_.'ﬂiis’ fv'ic»j‘y gf tj;e:"martér,' leta copji of W;it.pctiﬁqn be sent to {espondgjjp No.2, who is
on Cte decide the representation-of the petitioner strictly in décordance

.

9 The learsied gauinsel for thé pefitioner is direated to hand over copy of wyjf petiior along with'all - "
. the Andexiges fq Mr, Muhammag Hanif Khataia, Additional Advoeate:Gegieral, who is directéd 16 - &

.- send the samd 16 rgspondent No.2 for necessary: action and compliasce. Office is also directed to ..
I AR 5 o ) '... . N o o '. . B kS '- . ] R L E H . . i LT . A 3
AR 2 . ) BT D Nesize2. it
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Ay Pain v $oar . v - : - . s Ty
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4 5:\ ul: s(:qe tcopy of this order to ‘the aforcsmd Icamed Addl. Advocate-General for onward %‘.
anﬁ (in 0 rcspondcnt No.2 for nece,ssaxy acnon and corpplmnoo. R - -

With these’ observanous the writ petmon 1s dlSpO%d of Copy Dasti on payment of usual charges
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4 \ No $13 g el N Hng K\\r\e \j
Sinle Bosney ci.ﬂ:)a)g No. 83 vt atherg ™, M:“‘lllnﬂh tilesd * oy - ’D:\ bc \
” CCted 65 wties A Mages, The Cluses S 3

iprising Ko e 024 Kv, 5)
& Kot st Ko, o022 0l W S36073 sne doent 2002 s,
. Cheurmian, Khyher e ¢ decrded oa 11° o 12300
tilinng Serace 1rab r 2002 by
unal. Peshonar

2

31" Oct, 2022 |
K. Learned for the .
han, Addl: AG alongw

respandents preseny

Stitione
.p tiltoner present. Mr, Kabirultah
it - .

h Mr. Saliullah, Foca) Person for

2 ‘Il i

petitions
l*Ia!ilx\i-\'s-II\-llZ;:lﬂl:“]2)0:2."“““‘,. "Syed Mohammad  Asad
| “Muhanmmad Agif 1 pa ‘meni . No.  172/2022  titled
I 2362022 tited "To u:sam-vs- Health Department”, No.
. 332072  rited ;’?a Abbas-vs-Health Depariment”, No.
42022 tiled “N;m Ullah-vs-Health Department”, No.
< anzoor Ahmad-vs-Health Department”,
No. $35/2022 fitled * Shoaib Khan-vs-Health Depariment”,
No. 536/2022 titled “Gohar Ali-vs-Health Department” 25 all
are regarding execution of the judgment dated 06.12.2021,
passed in the appeals of the petitioners in all the petitions.
The rclief granted in the judgment was as under:-
«Por what has gone above, all thea eals with
| their respective prayers arc accepted as
rayed for. Conscquent! the impugned order

: .

is set aside and res yondents arc directed not to
: . transfer the a clants from the post of Dru
| Inspector or Drug Analyst as the case may be.
| Parties are left to bear their own costs. File be

a
consigned to record room after complction”.

3. in the instant matter the prayer of the petitioner Amin

Ul Hagq was as under:

#That_on acceptance of _this appeal the

imﬂugncd notification dated 06.10.2020_way

\ very_kindl he set_aside to the extent_of

h M
n p Drug Inspector (BS-17), istrict -

cer (Ltﬂ) ost o Any _other yemed which _this ~

— 3 &

seetion ) Deshawsr, Auy other IEmECL_HICIC
Health D:wr—;;'*-"."‘;g;‘ aug deems_fit_that may also be
Knyber Bkt awarded in favor of thed cllant”.
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4. Similarly | <
N Similarly in the appeal of the petitioner in execution
petition No. 171/2022 titled “Syed Mohaminad Asad Halimi-

vs-Health Department his prayer was as under:-

“On ac'ccgmnce of this appeal the respondents
may kindly be directed to_pass an order_in
favor of the appellant in the following terms::

i. Declare_that_the_impugned notification No.
SOH-1N1/7-262/2020 dated 30" April, 2020 is
void ab initio, Thercfore, the respondents may
kindly be dirceted to withdraw the impugned

notification,
in a rational

ii. The posting/transfer be done nal
manner _as per the prevailing laws, the
appeltant _is redressed & to  get his
constitutional _rights _through this _Hon'ble

Service Tribunal.
i, That the appellant order of illeoal ex-cadre
revoked _and

That_the appellant order 0f IICarlto=ser
transfer/posting _may kindly
continue his services in his own cadre i.e, Drug
Iuspector.

other relief _which_is deemed

iv. Grant_an
appropriate by this Hon'ble Service Tribunal

in the circumstances of the case,”

5. In appeal of the petitioner in execution petition No.
17272022 titled “Muhammad Arif  Hussain-vs-Health

Department” his praycr was as under:-

athat on acceptance of this 2 cal the
impugned_notification dated 06.10,2020 ma
very kindly be_set aside to ihe extent of
appellant and private res ondent No.5 and the
respondents_may kindly be directed_not to
transfer the appellant (rom the post of Drug

Analyst (BS-18), Drug testin taberatory
Peshawar. _Any_other remedy _which this

& AL AL
. .gugust Tribunal deems fit that may also_be
g awarded in favour of the appellant”,

': \
Y 6.  In appeal of the petitioner in execution petition No. '
/ 23672022 titled “Tayyab Abbas-vs-Health Department” his V
8

1
¥

geerion Officer (Lit-TD  proyerwasds under:-
ORI pepartment “0 ‘
AR . khtunkhwa n aceeptance of this appeal the respondents
e mav_kindly be directed to pass an order in  ATWTENTED

favor of the appellant in the following terms;-
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Beelave that 13
=fciave_ths \e_impugned watification_No.
SOH-IN/7-262/2020 dated 30" April, 2020 is

I :“";:'l l.\"bl)l: l‘l!l':l’t‘ ;l"lc)(:r:-ﬁm: Illw res vmu‘lmts na
| ﬁ“lloﬁﬁcauion, v withdraw the impugned
il.  The posting/transfer_be done in_a_rational
appellant _is  redressed & to__pet his
constitutional _rights throuph this _Hon’ble
Serviee Tribunal, '
fii.  That the appellant order of illepal ex-cadre :
fransfer/posting_may_kindly _revoked and
continue his services in his own cadre i.e, Drug
Iuspector,
iv.  Gront_any _-other relief _which is dcemed
appropriate by this Hon'ble Service Tribunal

in the cirenmstances of the ease.”

7. In appeat of the petitioner in exccution petition No.
533/2022 titled “Zia Ullah-vs-Health Department” his prayer

as under:-

“

“That on acceptance of this appeal the

| impugned_notification_dated 06.10.2020_may
very kindly be set aside to the extent of
appeliant and the respondents may kindlv be
post_of Drug_Control Unite, Temargara,
District Dir Lower. Any other remcdv which
this_august Tribunal deems fit that may also be
awarded in favor of the appellaput”,

8. In appeal of the petitioner in execution petition
No0.534/2022 titled “Manzoor Ahmad-vs-Health Department”

his prayer as under:-

/ \ “That _on__acceptance of this_ appeal the
" ﬁ impugned_notification _dated 06.10,2020 may
ﬂit-m very kindly be set aside to the extent of

S{'ﬂ'uml ( )‘;ﬁc?r ..,". went  appellant and the respondents may kindly i)e AT
%ﬁ:;:d ;_.‘n:‘-”“ . »AW8  directed not to transfer the appellant from the D
S post of Drug Inspector (BS-17). Distrietsc,’ sV .-/

Seey we !

Coayy,,, uw
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7. Chairman, Kh)'b"‘g:l’la’ e sheed P .lg‘z%: ’;,0)2021&
tunkinve Serviee Triay 4 ”
nal, Peplurwar,

Peshaw
ar.
Any other remedy  which  thi

d ] avo Ofl £a c“¢ ‘t“t '

9. In
appea -
ppeal of the petitioner in execution petition. No.

53512022 titled *
*Shoaib Khan-vs-Heal L
prayer as under: calth Department”, his

. o b
.

o 1
.

M '
That_on_acceptance of this appeal the

impugned_notification_dated 06.10.2020 may
very kindly be set aside to_the extent of
appellant and the respondents may kindly be
dirccted not to_transfer the appeliant from the
post of Drug Inspector (BS-17), District
Mardan. Any other remedy which this august
Tribuna) deems {it that may also be awarded
in favor of the appeliant”.

10. 'In appeal of the petitioner in execution pelition No.
$36/2022 titled “Gohar Ali-vs-Health Department” his prayed

as under:

“That on _acceptance of this appeal the
impugned _notification dated 11.01.2021 may

very kindly be set aside_to_the extent of
appellant and the respondents may kindly be
directed not to transfer the appellant from the
post of Drug Inspector (BS-17), District Swat.
Any other remedy which_this sugust Tribunal
MMW

/ the apnellant”.

!
/‘ 11. The prayer in the instant petition is 1o initiate contempt
Sediior’ Officer (1 it-Mproceedings and to impl

ement the judgment of this Tribunal
WS gnvtine X . .
II-(I;;‘;; t,:K’: e h:x;while in the connected’ execution petitions. No.171/2022, .
- LY RN .
‘ 172/2022 snd 236/2022, the prayers are (0 implement the //

judgment in letter & spirit.
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}
'g _ in the following manner:-
S.No Name of Officers &
l Sved Designation From To Remarks
. Ve _
Halimi cf\:illl;agxmad Asad | Chief Chvicl Drug | Against  the
BS-19 ef Drug Inspector | Pharmacist | Inspector vacant post
{(BS-19), (BS-19),
KDA, Kohat | District
2. | Tayyab Abbas Chi : D.L Khan ]
icf Drug | Chief Chiel Drug | Against the
Inspector BS-19 Pharmacist | Inspector | vacant post
(BS-19) (BS-19),
Services District
Hospital Abbottabad
Peshawar
3. Amin ul Hag Senior Drug | Already under report 10 DG.D‘C&.PS on
lnspcctor(BS»lS) account of disciplinary proceeding under
E&D Rules, 2011 . .
4. Arif Hussain Analyst (BS-18) Senior Drug Analys Against  the
| Pharmacist (BS-18), vacant post.
’ (BS-18), Drug Testing
Services Laboratory
‘ Hospital, (DTL),
i Peshawar Peshawar. . i
| 5. Manzoor Ahmad, Drug ?rug ?l:;l)ictor giz::ts:) os:he
tor (BS-17 nspector n
l Inspector ) (BS-17), Bs-17), .
| District District 17,
| Peshawar District, Dir
| Lower. '
I i e Inspector BS- Drug Drug Against the
) 6. lZ;a Uliah Drug 0% Inspector Inspector vacant post
v (BS-17) (BS-17)
! District Dir, | District
] Lower. Bannu S
Y i d DG, D on
I P d Shoai Khan | Already under repprt to , L
secrinp Oftivel (wit-| % e or (BS-17) account of disciplinary proceedings under
Secund Drug Inspector (
Heaith R E&D Rules, 2011 . .
per P2 oktHs2—Tgrazada  Mustafa Anwar | Waiting  for Drug Against the
Kby 5 Drug Inspector BS-17 posting Inspector vacant post.
e Directorate (BS-17)
of Drug | District
A Control & Karak
! TTESTED Pharmac ]
] —
',1'.‘\I'I':IT].W.
:‘].“‘::;.‘:"d

Executton Potimn,
e 1 Nod 2,
K Palbtuithug, Pestan servce
2022 o, 533,3030 Non;rarandorhm'

Stagle Reneh €OMINIE Ko

12.

respondents,

During

onpeal No 4824209 (]

. 33472093, o
1 Arshad KL?-J‘:T?O” nd

St chen execution

Avin U] Hagovr.
e 2 o ’uq v1-The Cliref Secretary,
irman, Khiyher ; .
Ky Pokhtuntfive Service Jrivbum:; r::I: "
A wor,

12112022, No 12212022,

the 5

) pendency of the above petitions,
< i i
ompliance with the judgment dated

06.12.2021, in Servi
copy ol‘No;. i S.L vice Appeal No.1657812020, produced o
dmc.d e Hication No.SOH-111/7-262/2022(1rug Inspector)

2.08.2022, vide which the petitioncrs werc dealt with
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Single Deach co, oy 3“3" "A" 0. IJH/M[{" N:'; 3% Conecre, d:‘ :t'e‘f:d “Amin Ut Haq-»ﬁf Chief.
i olin Arshag . 22 ond 108 petitan No. §71720, ‘Secrelory,
22.No 1721202,

Khan, ¢ No. $36/202)
Aatrinan, Khyser »m‘.,';‘i‘;';';:w 11> Octaber 20220y
®e Jr

tdunol, Pe thawar
T ———
Services,
K |iybcr
Pakhtunkhw
d 12, Peshawar

1‘
\

13, Th i
e abov¢ petitions were taken up for decision on

14.09, |
2022 WheJ the learned counse! for the petitioners

informed the Tribunal that he had filed four (4) more
execution petitions on 14.09.2022, so it was deemed
appropriate that let all the petitions be decided together and,

therefore, the above petitions were adjourned for 31.10.2022

for decision of the same,

(4. In the newly instituted execution petitions

No.533/2022, 5342022, 535/2022 and $536/2022,
petitioners prayed that the judgment might be implemented in

true letter and spirit without wasting the grgcioug\lime of the
Tribunal as well as 10 avoid unnecessary rounds of litigation.

graph 6 of all the newly filed

the

It is, however, urged in para

execution petitions that the respondent/department submitred

compliance notification issued on 22.08.2022,_ which_was
.. \ 1otally_in defiance _of the judgment whereas _proper
E 4 / compliance of the judgment as desived by the Tribunal was fo
i . . .
- . . e made_and for W ick basically the 4, cals were accepted
‘Section Cificer (Lit-TD L’__—[—#L—"J‘V—‘JL_———_L—

Health Depart ‘ment as prayed for.

Khyber Pukbtuikhwi

| 15. The main stress of the leamned counsel for the
|
petitioners Was that as all the appeals with their respective

ccepted as prayed for, therefore, lhe_ petitioners ATESTED

Pr ayers were 8
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could not be
transferred from the stations they were already

posted.

16. i ; L
It is cardinal principle that while judging the intention

ofa ,
document, the construction of the document has to be

scen and for the purpose not any portion but the whole/entire
document has to be scen. Keeping in view the above
principle, paragraph 10 of the judgment is -:voﬂh
reproduction, which reads as under:

vergent pleadings of

“J0. From the di
particularly discussed herein

parties
before, the main question wanting
js, whether vice versa

determination 1
transfer of the ho
Drug ]nspec!or/Anab)sr an
Pharmacist is reasonably doable? "
of the paragraphs of the

he only formulated

Iders of the post of
)
judgment have

17. The rest

the above, one and
on in detail and the finding was

s that the

answered

uestion/point for detetrninati

q
y all means very clearly speak

in negative, which b
before 1h Tribunal _was wit

M
and of Pharmacistis reasonably doable_and that was decided
of imagination it could be

in negative. Thus by no stretch
¢ also intended not to transfer

ether vice verse

inferred from the judgment that i
on to another. True that all the

' \
p V// M the petitioners from one stati
/ appeals with their respective prayers werc accepted as prayed

for but with specific and quite clear resultant consequence of
ed order and not transferring the

i o 09 50T
. Lent setting aside the impugn
. AN
appellants from the post of DRUG INSPECTOR or DRUG
DR e
. TED

Ki, g,

Sua o 4

.
v 4
(NN TR
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krr: 0N tied “pmin Ul HoqrsThe Chief Secrerary,

2022 are decieled on 314 0
2023 ar cinber 2072 by
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ANALYST o the '
Case may be, This condition of the order,

Cptane
© of the appeals, has restricted the relief to the

ahovc ext .
ent only ie. the Drug Inspectors should remain
posted
as Drug Inspectors while Drug Analyst should remain

ost
Posted as such etc and none of the two or of any other

category could be given posting against any other category.
Therefore, this Tribunal, while executing the judgment and
sitting as cxecuting court, cannot extend the relief by giving
that any other meaning or import, especially, to extract the
meaning that the petitioners could not be transterred from the

stations they are already posted.

18. There is no denying the fact that the executing court

cannot go beyond the terms of the decree/order/judgment it

stands for and it cannot modify these lerms or deviate from

ower of cxecution rather it has to

them in exercise of its p
fement the judgment/decree/order strictly in the

A\

execute/imp

terms of the same.

19. In the above stale of affairs when we see the

notification dated 22.08.2022,issued in compliance of the

judgment, it appears that the judgment had been implemented

in its ietter and spirit and we cannot allow anybody to exploit

the terms by making self-beneficial interpretation and to get

any relief which was not granted in the judgment. Therefore,

the contention of the petitioners that they could not be

transferred from the stations they were previously posted, is

A}
not well founded.

e

Scanned with CamScanner




Chtiony
Kby p, 17
by, 0’10))
2361203 " Whng, py.y 2 Msery
y .\b( . Py (1] ite
Single Bengy t::;' 202 5’0’?}'(:?‘0,“%?;[: 4 000y tleg 2
171 Kai e 10 97055 it U o 1 _—
Pikad K Wf;:f% [l ,m‘,‘zii;;,,,"w,,

er Patpanyer 490 31 Ocokes I35 '
8 Service Tabuna, pey L -

the dcpan
hent di .
nt did not give thern any posting becaust of some

discipli .

iplinary Proceedings, It is in ghis regards observed that in
thesppeals o the above two petitioncrs there is o mention of
the disciplinary ’proccedings nor the same were discussed
anywhere in the judgment. Thercfore, the Tribunal, in the
respective execution petitions of the petitioners, cannot direct

the department not to take any disciplinary action against

them. Needless to say that the above named (wo petitioners
have every right to separately challenge the disciplinary

proccedings, which they might have and if they did not already
challenge those: In case they challenge the same now, those
to be decided subject to all limitations

would definitely have
and restrictions and in accordance with law. l'p ' .:f s Ovliv 9
Comait=d m,y..j‘_ Conigs .

? b fand on A
’ ced in open court in Peshawar and given

21, Pronoun
under my hand and seal of the Tribunal on this 3 I day of

October, 2022. /1/ _

{Kalim Arshad Khan)
Chairman

!
v
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.

Service Appeal No. 1873/2022

Syed Muhammad Asad halimi Appellant
VERSUS

Government of Khyber Pakhtunkhwa through Chief Sécretary and
others Respondent

AFFIDAVIT.

| Mohammad Tufail Section Officer (Lit-11) govt. of Khyber Pakhtunkhwa Health
Department do hereby solemnly affirm and declare that the joint Para-wise comments in
Service Appeal No. 1873/2022 at Page-1-4 is submitted on behalf of respondents is true and

correct to the best of my knowledge, belief and that nothing has been concealed from this

e

Section officer (Lit-1l}
Govt: of Khyber Pakhtunkhwa
HealthDepgrimentic-IT)
Identified by:- L Fealuih Deparoment
Ihigher Bedntualiivo

Hon’'ble Service Tribunal.

Addl: Advocate General,
Khyber Pakhtunkhwa




GOVERNMENT OF KHYBER PAKHTUNKHWA
HEALTH DEAPRTMENT '

AUTHORITY LETTER -

.. Mr. Safi Ullah, Focal Person (Litigationll), Health Department,
civil Secretariat is hereby.authorized to. attend Jdefend the Court Cases
and file comments on behalf of Secretary Healtl‘; Government of Khyber

Pakhtunkhwa before the Service Tribunal and Ioéif,er Courts.

| - e .
(Mmmoom . aa\>
Secretary to Govt. of Khyber Pakhtunkhwa -

Health‘De?oaJag%%f'- - | ‘

'\a:;;_,

. Secretary 10 ‘
Khyber pakhtunkhwa

N . Health Department
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Cost of Rs. 30’00} received in Service Appeal No. J 673} opd2

Titled %10,‘4 M A’WA MW’H Hu/u’h

in the office of Assistant Registrar, Dated: 03 / 0} 12023. \ﬁ\d ¢

ordy sheef dated: 20> H A

Khyber Pakh
Service Tribunal

Peshawar
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