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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Service Appeal No. 1372/2018

BEFORE:  ROZINA REHMAN - MEMBER()
MUHAMMAD AKBAR KHAN---  MEMBER(})

Ghucha Din, PSHT (BPS-15), GPS Chagam No. 2, Poran, District
Shangla c..eveieriieverieiuriiiiniiiernirriarceiicnians. (Appellant)

VERSUS

1. The Director E&SE Department Khyber Pakhtunkhwa Peshawar,
2. The District Education Officer, District Shangla.

3. The District Accounts Officer, District Shangla........ (Respondents)
Present:
KAMRAN KHAN,
Advocate ---  For Appcllant

ASIF MASOOD ALI SHAH,

Deputy District Attorney, ---  Tor respondents
Date of Institution................. 06.11.2018
Date of Hearing.................... 03.04.2023
Date of Decision................... 03.04.2023
JUDGMENT

MUHAMMAD AKBAR KHAN, MEMBER(E):- The instant scrvice

appeal has been instituted under Section 4 of the Khyber Pakhtunkhwa

Service Tribunal, Act 1974 with the prayer copied as under;

“That on acceptance of this appeal the impugned orders

&&‘ / dated 14.05.208 and 08.10.2018 may very kindly be set
\ aside and the respondents may be directed to treat the
intervening period ie. w.e.f. 14.05.2013 to 15.04.2015

~ may be treated as period spend on duty. That it is
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further prayed that the recovery dmounting to Rs.
28006/— in terms of PTC fund may be declared as illegal
and may be set at naught. Any other remedy which this
" august Tribunal deems fit that may also be awarded in

favbr of the appellant.”

02. . Brief facts of the case are that the appellant while performing
his duty as PSHT, GPS Kooh Puran was charge sheeted on the
allegations of absencé, misconduct and incfficiency during scrvice.
When: he was posted at GPS Kooh Puran, disciplinary action was taken
against him, he was awarded four penaltics on 26.05.2015 which
included recovery of salary, demotion, transfer and recovery of school
Fund. The said penalties were challenged in the first rdund of litigation
before the Service Tribunal through service appeal No. 1090/2015 and
the Service Tribunal accepted his appeal on 31.01.2018, set astde the
penalties awarded to the appellant and the department was lelt at
liberty to hold de-novo proceedings within a period of nincty days
from the date of receipt of the judgment. In pursuance of the dircctions
contained in the judgment, respondent department conducted de-novo
inquiry and issued the impugned 01'der dated 14.05.2018 wherchy, the
appellant was awarded the minor penalty of recovery of salarics w.c.f.

15.04. 2013 to 23.04.2015 converting the period into leave without pay

\\\y/ and the recovery of 28000/~ PTC Fund to be deposited in PTC

Account. Feeling aggrieved the appellant filed departmental appeal on
11.06.2018 which was rejected on 08.10.2018 hence the instant service

appeal.
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03. Notices were issued to the respondents, who submitted their
comﬁents, wherein they refuted the assertions raised by the appellant in
his appeal. We have heard arguments of learned counsel for the appellant
and learned Deputy District Attorney and have gone through the record

with their valuable assistance.

04. Learned counsel for the appellant contended that the impugned
orders dated 14.05.2018 and 08.10.2018 aré against the law, facts, norms
.of natural justice, hence not tenable and are liable to be sct aside. That the
appellant has not been fLreated in accordance with law, rules and
respondents have violated Article 4 and 25 of the Constitution ol Islamic
Republic of Pakistan. Learned counscl for the appellant contended that
proper charge sheet/statement of allegations was not issucd (o the
appellant. No Show Cause Notice was issued to the appellant and no
chance of personal hearing 'provided to the appellant. He has, thercfore,
been condemned unheard. He submitted that no regular inquiry has been
conducted in the matter which is mandatory as per the judgment of the
Supre;'ne Court of Pakistan. In the last, learned counsel for the appcllant
prayed that the impugned orders dated 14.05.2018 and 08.10.2018 arc
against the law and are liable to be sct aside. To strengthen his
drguments he relied on 2000 SCMR 1743, 2007 SCMR 1860, 2003 PL.C

(C.S) 365, 2020 PLC (C.S) 1291& 2011 PLC (C.S) 1111.

Learned Deputy District Attorney argued that the respondent
department conducted de-novo inquiry as per the judgment of Scrvice
Iribunal in Service Appeal No. 1090/2015 dated 13.01.2018. Ile next

argued that the de-novo inquiry was conducted and the appellant was
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recommended for imposition of minor penalty of recovery of salaries
w.e.f. 15.04.2013 to 23.04.2015 treating the period as leave without pay
anéi the recovery of 28000/- as PTC Fund to be deposited in PI'C
Account. He submitted that the proper charge shcet/statement of
allegations as well as Show Causc Notice was served on the appellant.
Proper chance of personal hearing was given to the appellant but he
failed: to justify his position. He furthér submitted that all the codal
formalities were fulfilled and the proceedings were carried out as per
Government of Khyber PakhtunkhWa (Efﬁcicncy & Discipline) Rules,
201 l.;The impugned orders is therefore legal, passed by the compctcni
authority according to law and rules, therefore, be maintained in favor of

the respondent department and the service appeal be dismisscd.

06. The charge sheet/statement of allegations against the appcllant
contained the following four charges/allegations:-

a) Guilty of misconduct as per visit report of SDEO(M)

Alpurai vide letter under Endst: No. 806 duated:
12/05/2015 alongwith statement of School PTC, School

staff as well as the statement of an alternate teacher

/ working in the school.

b) Inefficiency as no proper record was maintained

Q during utilization of huge amount of DFID/PTC Fund
N

while ' carrying out the construction work in the

concerned school,
¢) Hal_)itual Absenteeism w.e.f. 15/03/2013 to
23/04/2015 (739 days) i.e 2 years and 09 days.

d) Embezzlement of PTC Fund amounting to Rs.
28000/~ as per report of ASDEO(M) Circle Puran dated
09/10/2015.




Most of the contents of the charges/allegations arc gencralized
which is quite difficult to be substantiated with plausiblc cvidence and as
such the major part of the inquiry report contains generalized statements.
Quite considerable part of the inquiry 1;eport deals with proccdural
mattel-'s/instructions how to conduct inquiry. Instead of focusing on the
conduct of the accused civil servant viz-a-viz the charges/allegation the
inquiry commitice conducted the inquiry in fact finding style pointing out
some other supervisory officers of the department responsible for
inefficiency and lack of interest towards their official responsibilities.
Nothi;ag is available on record whether the department has taken any
action against them. The charges of absence and embezzlement of Rs.
28000 on part of the appellant were quite specific and measurable to
prove or otherwise. The appellant produced documentary cvidence of his
presence for the period of his alleged absence from 15.04.2013 to

23.04.2015. The evidence included his signature on thc attendance

register/students Admission Register and School leaving Certificates

issued to the school leaving students. The appellant produced these
evidence with his written statement to the inquiry committee as well as
the competent authority with reply to the show cause notice. These
evidentiary documents were submitted to the appcllate authority
alongwith appeal by the appcllant. At all 1he,thrcc stages these evidencees
were neither taken into consideration nor refuted. Similarly the
documentary evidence regarding expenditure incurred on construction of
boundary wall of the Primary School out of PTC Fund produced by the

appellant was not analyzed properly to substantiate the allegation of
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embezzlement of RS 28000. In fact no proper audit of utilization of the

PTC Fund was carried out to substantiate the charge.

07 In the given circumstances we reach the conclusion that the
allegations/charges against the appellant have not been proved through
evidence. The evidence produced by the appellant available on record
were not scrutinized at the level of inquiry committee, competent
authority and the appellate authority which tantamount to the

condemning the appellant unheard.

08.  In view of what has been discusscd, we accept the appeal in
hand as prayed for and sct aside the orders dated 14.05.2018 and
08.10.2018 with all back benefits to the appellant. Costs shali [ollow the

event. Consign.

09. Pronounced in open court at Peshawar and given under our

hands and seal of the Tribunal this 3 day of April, 2023
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