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Court of -
Implementation Petition No. 388/2023
S.No. Date of order Order c;r_(;ther pr-'vc)_cééd—ih‘gls—\_}lhi_tﬁgi_g_n_alvu.revbfjudge ‘
proceedings o
1 2 . o . 3
1 16.06.2023 The execution petition of Mr. Muhammad Saeed

submitted today by Syed Noman Ali Bukhari Advocate. it |
is fixed for implementation report before Single Bench at '

Peshawar on . Original - file  be

requisitioned. AAG has noted the next date.

By the order of Chairmian

—

REGISTRAR




- @ The execution petitih of Mr. MUhérfifn:ad Saeed received today ie.
. 08.6.2023 is incomplete on the following scores “which is returned o t‘w cmmw‘

.A,for the appllcant for completion and resubmls ion within 15 days..

-1- Annexures of the petition is unattested.

2 Annexure A of the petition is illegible.

- No. j7/2 /ST,

Dt/Q —od /2023,

.Syed Noman Ali Bukhari Adv.k
ngh Court Peshawar.
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TRIBUNAL PESHAWAR

' Executlon Petltlon No

o Im
Serv:ce Appeal No 797/2018

EFORE_ THE KHYBER PAKHTUNKHWA SERVICE

“58*3 s

 Muhammad Saced s | Health Déptt:
INDEX
. ‘S.No.' Documents Annexure,-- Page No.
" 1. | Memo of Execution Petltlon B 01-02
- 2. | Copy.of Judgment . ' -A- - 03-08.
~ 3. | Copy of application . -B- 99
. 4. | Vakalat Nama | e 1 10 )
o PE% ER
" Muhammad Saeed
- THROUGH: -
SYED NOMAN ALL BUKHARI |

: ADVOCATE HIGH COURT

&

(UZMA $YED)

ADVOCATE PESHAWAR

Cell No 0306- 5109438
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. BEFORE THE KHYBER PAKHTUNKHWA . - @ -
| SERVICE TRIBUNAL, PESHAWAR. ‘

Execution PetitionNo._____~ /2023
o Service Appeal No.797/2018 - . o

Mr. Muhammad Saeed, (Retired), o

" Senior PHC Technician(BPS-14),

~ R/o Shah Nawaz Town, Near Mufti Madr’aséa
Pdjagi Road, basher Abad. .

. - PETITIONER
_ VERSUS- - ,
1. - The Govt of KP through the ..Chiéf Secretary KP, Peshawar.
) 2 ,' The Secretary vHealth Deptt: KP, Peshawar. |
3. The Secretary Finance: KP, Peshawar. -

- 4. The Director Geriefal Health Services KP, Peshawar.

. RESPONDENTS

/ PesssesvEeIen e

EXECUTION PETITION FOR DIRECTING THE
~ RESPONDENTS TO IMPLEMENT THE
v JUDGMENT DATED: 20/12/2022 OF THIS'
© _ HONORABLE TRIBUNAL IN LETTER AND
- '  SPIRIT. !

..................

* RESPECTFULLY SHEWETH:

| 1. © Thatthe ‘épplic‘ant/Petitionef _ﬁl‘ed Service Appéal No-797/2018 for
R Proforr'na.promotion.‘ : : . S

2. That the said appeal was finally heard by the Honorable Tribunal -
- on 20-12-2022. The Honorable Tribunal is kind enough to allowed ™
this appeal and the respondenit was directed that the: case of the-
appellant be placed before the DPC for Consideration for Pro-




o

s '. 'forma/Notlonal Promotton to the post of PHC technologlst (MP). '
BPS-17 from the due’ date (Copy of judgment is- attached as
: Annexure—A) - A

.3_. } That the appellant also’ ﬁled apphcatlon to respondents for the SN

implementation of judgment. The respondents were totally failed -

~ in taking any action regarded the Hon’able Tribunal judgment o

~ dated 20-12-2022. Copy of application is attached as annexure-
B. .o - ,

4. That the respondents were totally- failed in taking any action
regarded the Hon’able Tribunal Judgment dated 20-12-2022. =

5. - That the 'r"espondent' totally violated’ the judgrnent of Hon’able
- Service Tribunal, is totally 1llegal a.mount to disobedience and.
Contempt of Court '

o .6: | That the judgment is still in the field and has not been suspended

or set aside by the Supreme Court of -Pakistan, therefore, the
respondents are 1egally bound to 1mplement the same in letter and- _
' spmt :

7. - That the’ petmoner has havmg no other remedy to ﬁle this -
' Executlon Petltlon . . :

, Tt is, therefore, most humbly prayed that the respondents
. may be difected to obey the judgment dated 20-12-2022 of this -
august Tribunal in letter and spirit. Any other remedy, which this -
august Tribunal deems . fit and approprlate that, may also be- :

' awarded in favor of apphcant/appellant ' . / ,
PE ONER

Muhammad Saeed

' .. THROUGH: . , . £
(SYED NOMANALI BUKHARI)
- ADVOCATE HIGH COURT.

~ AFFIDAVIT;

It is affirmed and declared that the contents of the above
Executwn Petition are true and correct to the best of my knowledge E




4.

,..) Couﬂ; of Paklstan in its Judgment Ieported as 2021 SCMR 1266 has

f . held as below .

S ——— L

. Promotion Comxiiitteefor prbnib‘tion to the post of Senior PHC.-

‘9. In the prasent case the DPC has not’
considered the case for promotion of 1 espondent and
' 'z‘he reason assigned is that he has retived. This
reason given by the DPC, apparently is no reason
" in law, in that, orce z‘he Model Working Paper Jor
" promotion of respondent was placed: before the
DPC, it was incumbent ipon it to have considered:
 and decided the same, for that, though the law does .
- _not confer any vested right to a govermment servant
‘to grant of promotion but the government servant
~ surely has a right in law 1o be considered for grant
of pr opiotion. It is because of. the department’s own -
non-vigilance and the DPC being insensitive to the
employees who were on the verge of retirement of
_ which the employees could not be made responsible,
" cannot simply brush aside the case of an employee
by merely saying that he has retired. Once the case
of respondent has matured for promoiion whilé in
service and placed before the. DPC . before
retirement, it was incumbent upon the DPC to Jairly,
© justly and honestly consider his case and then pass
an order of granting promotion and in"case-it does -
‘not grant pr omqn an, 10 give reasons jor the same.
This was not done by the DPC and in our. vieu{ such
was-a miscarriage of justice to respondent.”

/ ; » 'Ve;‘sus-Rana Ar.'s‘h’ad Kh'an ad 04hei19”’ .(2012 SCMR 126), ;lugust-

apex court has held that denial of promotion to a civil servant due to ‘

L

retirement on account of delay occasiohged in the Provincial Seleo‘tion .

Board meetmg, w1thout any Justlﬁable reasons, a. c1vxl servant could -

~ not- be he[cl w0 sutfer 101 inaction of the concemed Authonty

7. ,Act:oﬁding to ‘the working -paper submitted to Department_ai

© Technologist (MP) (B'S--l»’i), the appénam; was eligibie’ftc be

" (‘on51deled for promotlon in accordance with law, thelefore a legai

; ATTESTEB’

iCe flr ibonut
PLshu g -

0. Slmllal in. case of “beu'etary School of Educatlon and others o
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] '
-—-1. vested nght to be con51dered f or promotlon had accmed in favour of

o the appellant but he Was wonsiy and 111e0a11y depuwd ot the same.

- 8 In view of the above discussion, Vt‘he_‘- appeél in hand is allowed

| '.,.and it is direéted_fhat' the ‘c;_as-e’ of -t.he appél]‘ant be pl‘ag{ed befm"q the; ,
Depamnental 'Promotioﬁ ' Conllr'nittee . for conéiciiération "‘fo}

p1o forma/nouonal promotion to the post of PHC Technologlst (MP) '

S (BS 17) fxom the due date w1thln a period of 03 months of receipt of
| copy of th;s Judgment Pames are left to bear theu own costs Flle be

' ’consigned to the record room.

" ANNOUNCED -~ . - .
20122000~ T N

> (SALAH-UD-DIN)
- - _ MEMBER (JUDICIAL)

(IV'IA'\F MUHAIV[MAD)
MEMBER (EXECUTIVE)
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" .- Senior PHC tcchmclan (Be-14), - - 5 6 ,_ o

PaJaLI Road Basheel Abad

EA

’ AppealNo ‘777 '/2018

Eﬂwlwr Takps ﬁ,‘)\s -
Beaailes v 5

Mr. Muhanimad Sae'ed' (Retired), - b, 452 7

R/o Shah Nawaz Town, Near Mufti Madrassa . ““Ld

© " APPELLAN

 VERSUS

AN The Govt of KPK Through the Chsei Sec1etaxy }\PK Peshaw*«n

2. The Secretar\/ Health Deptt: KPK Peshawar

(9%

A The Sec1 etaly Fmance Deptr KPK Peshawar

4. The Director Ge neral Heq!th Sewwes Khybel Pakhtunkh\ a,
‘Peshawar, .

. RESPONDENT™

...................

APPEAL UNDER SECTION-4 OF THE KIIYBER
PAKHTUNKHWA, SERVICE TRIBUNALS ACT,.
1974, AGAINST THE PROMOTION ORDER DATED -
S8 01022018 WHEREBY JUNIORS IN SERVICE TO -
%7 THE APPELLANT' HAVE BEEN ' PROMOTED
*  DESPITE THE FACT THAT APPELLANT WAS
® ~ .SENIOR AND WAS IN SERVICE WHEN THE
. PROMOTIONS  POSTS . BECAME VACANT /
2 CREATED AND AGAINST. NOT TAKING ACTION
5 ON. THE - DEPARTMENTAL  APPEAL OF THE
APPELLANT wn:nm srz\"rm ORY PERICF OF 90
DAYS.

..................

e/p1
Z{ W
=.'~uu‘.ﬁﬁ.
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BEFOR THE KHYBER PAKHTU‘H&HWA SERVICES 'IFRIBUN AL PESHA\ AR

@

'<

%;% R
Servncc Appeal No 797/201 8

" Date of Institution... 05.06.2018 i -

e Date ofD‘é,qisic;n.-.. uo.lz._ozp

B Muhamlmd Saeed (Ret:red), Semor PHC Techmman LBPS 14), R/O Shah
’ Nawaz Town, Near Mufti Madrassa Pajagi Road quhee: Abad

(Appellant}

VERSUS

The Gover nment ot Khyber Pakhtunkhwa tlnough the Chlef Sem etary Khyber '
N P’tkhtunl\hwa‘PCSh’iW'lr and 03 others '

. (Respondcnts)
' SYED NOMAN ALI BU}\HARI .
.Ad\ ocate B , - - For appellant.
MR. MU[—IAMVIAD JAN, _ , : |
District Attorney - ..+ -+ Forrespondents.
. SALAH-UD-DIN 'MEMBER (JUDICIAL)
MIAN MUHAMMAD .. . MEMBER (EXECUTIVE)
JUDGMENT:
| SALAH—UD DIN, MEMBER - Through the instant service

B ". dppeﬂl the "tppell'ln‘( has mvokcd _}UllSdlCthI‘l of thls Trlbunal with

the prayer copled as below - -

“That on acceptance -of this appeal ‘I'he.
;espondents ‘may be dir ected ) consrder ‘the.
appellant fOl pr oforma/nottonal promoz‘zon as PHC
Tec/znologzst (BPS-] 7) from ‘his due’ aate with all

back - and consequential berzef fs.. 4nv other ATTESTER,

]




.

-t
~remed},. which™ _this . tribun‘al deems fit and. . . ‘{ .:7
o . appr opr:ate tkaf may also be awarded in favowr of - e
“".') _ appellauf

2. : Pxéu‘se wennenté as ralsied. by the appe;lant in hlé appeal,.are.
'that he was appmlnted as 'echmcxan mn Health Depanme—xt on
- 1L 1” 1985 and was 1etued as Semor PHC Techmman (BS- 14) on
| ."attammg the age of superannuauon ori 07 01 2018. Rulcs for |
' Palamedlcal posts of Govemment of Khybe1 Pakhtuni\hwa in. Health
Depcn“cment were iaromulgated .on 10% May 2016 yldg Nohﬁcaﬁon'
da’red 10 Ob 2016. Several posts of Semox PHC Technolog:st (BS 17) - |
were: va\,ant n promotlon quota and the appellant was also ehcrlble |
fm -promotion thenetore wo*r}\mD paper mcludmo Imme of the,

appeliant was pr epawd and was sent for promouon to the post of

Senior PHC Technologlst (BS- 17) but the. meetmg of Depaxtmenta:

Promonon Commlttee was. deiayed and the 'Lppellant could not be
L -plomoted due té his retuement on 02.01. 2018 l'he meetmg of  the

_ ‘De};altm‘ental PlOl’llOthn Commlttee was then held on 30 01 2018 |

A ‘whelem colleag,ues of the appellant as well as his ]umors \'vete'

, "plOInOtGd 0 the post of bemm PHC Techno]og1st (BS 17) The name
-_of the 1ppellant was though consxdered in the meetmb of DPC heid“
on 30.01.2018 but he was not promoted on the eround that he stood-

.1emed on 02. 01 2018 ’\IotIﬁcatlon 1eg;ardmg piomot.lon of

, Pa1amed1us to ‘the post of Technologxst (BS- 17) was 1ssucd on

' :.01 02. 2018 wherem the name ot the vapellant was - nét'

muhded Lonstlammg !nm 1o file clepartmental appval foa his

. . " Exanag 3

A . | : g:_',.: ./L htukh
i i ibuy o
‘P‘c:.l-.n»vus' ““5|
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e Cmig e

notional promotion, however the sanie Wwas not responded, hence the

- instant service appeal.-

3.-  Notices were issued ,t-':.‘thé respondents, Who submitted their -
. comments, - wherein they refuted the assertions raised by the

. appellant in his appeal. '

. 4..5 . We have heard the argmnenté of learned counsel for both the
sides and havé perused the record with their valuable assistance.

'5,.> A pérusai of thé recprd WOUld show thzit -tllé»dppellatit was

SPrvmo as Senlor PHC Techmc1an (BS-‘4), when workmg papel for

plomotlon to . the post of’ PHC Technolooxst (MP) (BS -17) was'

plepared and sent to the Departnwntal P1 omohon C01nm1ttee The

same is available on the rccord and is bearmg the_nam_e of .the

appellan.t reflected at 'serial No. 09. According to lthe Q\/orkino

pape1 there was no legal in: VJGdLmel’lt n the way of the appella.nt for

his’ plomot10n to the posf of Senior PHC Technologlbt (MP)

- ‘(BS-1’7) howeve1 the 1reeting. of Depa;tmental plOl‘l‘lOthl’l

' Commlttee was delayed and was held on 30.01 20]8 Accordmg to

the minutes of meetin'g of Department’al Pr01notion Commi‘ttee held

on 30. Ol 2018, the app\,llant was not c0n51der3d for promotlon for

E ‘the only reason that he had retnred on 02.01. 2018 Vide Norxﬁ\.ation
' Ada*ed 01 0?.20 i 8 1<sued upon recommendatlons of the Depm'tmental
. PI’O[T)OUOH Comm]ttee, even JUI‘llO‘lS of -the appellant were plomoted

: Ato the post of PHC Technologlst (MP) (BS 7) August Supxeme




o ) Court of Pakistan m its jUdgnjénf repoﬁed; as 20’:.2"1_ SCMR 1266 has-.

-~

" held as below:-

-

“9. In the prisent case .the. DPC has not
* considered the case for promotion of respondent and .
‘the reason assigned is that he has retired. This’
reason given by the DPC, apparently, is no reason
in law, in that, orce the Model Working Paper for
promotion o respondent was placed before the
" DPC, it was incumbent upon it 1o have considered
and decided the same, for that, though the law does
not confer any vested right to a government servant
to grant. of promotion but the governtient servant
“surely has a right in law t0 be considered for grant.
of promotzon It is because of the department’s own
non-vigilance and the DPC being insensitive to the -
.employees who were on the verge of retirement of
which the employees could not be made responszble -
canirot simply brush aside the case of.an employee
by merely saying that he has retired. Cince the case
of respondent has matured for. promotion while in
service and’ placed beﬂ)re the DPC befora.
retirement, it was incumbent upon the DPC to fairly,
Justly and honesﬂv consider his case and then pass
an order of granting promotion and in ‘case it does
.ot grant promotion, to give reasons for the sane. "
This was not done by the DPC and in our view such
was a miscarriage of justice to respondﬂnr

‘6. Similar in case of ‘Seu'etary School of Educatzon and others

1)7 * Versus Rana Ar;had Kﬁan and other.s ” (2012 SCMR 126), august

- apex c'o_cﬁ has hefd that dcnial of'promo‘tion'to. a civil servant dLle o
_ retirement on account cfdeiay oecasioned in the Frc\}incial.Selection ~
. Board nﬁeéting‘; wiﬂmu_t gh‘y justifiable réaécns, aciyi-lﬂser'va'nt could _
_ not B"e held to 51;1 tfer for inﬁcticn of thc eoncerned b{\lithbrity_.""

7 ‘ Accordmo ‘to the wmkmg capex sucllﬁltted to Depértmentﬂ -i .
:‘.PIOIl‘lOthﬂ Coninm‘uee for promotlon to the po<t of Semor PHC

'Technolonast (MP) (BS 17) the appellant was . chglble tc. be

"

* considered for plomotlop in- accordance with’ law, thelefore a !eaal ,

‘Servite Tribbonal
Peshunsvnyr
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- MEMBER (EXECUTIVE)

" vested r."ht to be conSLdered f o promotxon had acc1ued in favom of

. ‘ .

‘ ’j the a’ppeil‘a_nt but h‘e was W‘f‘onf Y and 1]1e0ally depnw.d of the same |

. 8. ln view ot the above dzscussmn, the appeal in hand is ailowed

and itis c‘uected that the case of the appellant be placed before the

.'Departmental Promonon- Commlttee for - conblde:atlon - for -

'pro-forma/nottondl promo‘uon to the post of PHC Technol ogist (MP)

. A(Bb 17) hom the due date w1thm a pemod of 03 months of rccelpt of

1

',-copy of this Judgment Partles are left to bear thcu own costs. Flle be-

‘consigned to the record ro_om. .

5 (SALAH-UD-DIN)
S MEMBER(JUDICI AL)

(MIAN MUHAMMAD)
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