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Nemo for appellant.
Vi
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08:11.2022
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Naseer Ud Din Shah learned Assistant Advocate General' 

alongwith Riaz Khan Superintendent for the respondents present,^ -k .•v,

Preceding date was adjourned through Reader note,^.^; 

therefore, appellant and his counsel be put on notice for the next-^°'^ 

date. To come up for arguments on 27.12.2022 before D.B.

_V.

j.-

V \
(Rozina Rehman) 

Member (J)
(Fareeha Paul) 
Member (E)
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The Tribunal is non-functional, therefore, the case is 

adjourned to 14.04.2022 before D.B for the same.

04.02.2022

14.04.2022 None for.the appellant. Mr. Kabirullah Khattak, Addl. AG 

for the respondents present. Notices be issued to the appellant and 

his counsel for arguments on 01.06,2022 before DB.

(Rozina Rehman) 
Member (J)

CHAIRMAN

01.06.2022 Mr. Shahkar Khan, Advocate junior of learned 

counsel for the appellant present. Mr. Asif Masood Ali 

Shah, Deputy District Attorney for official respondents No. 

1 to 5 present. Mr. Noor Muhammad Khattak, Advocate 

for private respondent No. 6 present’
’ *

Junior of learned counsel for the appellant is again 

seeking adjournment as learned counsel for the appellant 

is busy in the august Supreme Court of Pakistan. 

Adjourned. Last opportunity is granted. To come up for 

arguments,0rNDefore the D.B on 08.08.2022.

(Mian Muhammad)
Member (E)

(Salah-ud-Din) 
Member (J)
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Mr. Muhammad Asif Yousafzai, Advocate, for the.appellant 

present. Mr. Mohammad Adeel Butt, Additional Advocate General 

for the respondents present.

Learned counsel for the appellant stated at the bar that the 

brief of the instant appeal has been misplaced, therefore, time 

may be granted to him for arguments. Adjourned, To come up 

for arguments before the D.B on 04.11.2021.

31.08.2021
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(ATIQ-UR-REHMAN WAZIR) 
MEMBER (EXECUTIVE),,

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

. .\ \ •
j
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I

K Counsel for the appellant and Mr. Kabirullah 

Khattak, Addl. AG for the respondents present.

04.11.2021(
I

Learned counsel for the appellant requests for 

time to prepare the arguments. Request is accorded. 

To come up for arguments on 04.02.2022 before the

D.B.

(Rozina‘'Rehman)
Member(J)
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30.03.2021 Nemo for parties.

Riaz Khan Paindakheil learned Assistant Advocate 

General present.

Preceding date was adjourned on a Reader's note, 

therefore, notice be issued to both the parties for 

^ lol 72021 for arguments, before D.B.I

'■j

(Atiq ur Rehman Wazir) 
Member (E)

(Rozina Rehman) 
Member (J)

13.07.2021 Clerk of counsel for the appellant present. Muhamamd Riaz . 
Superintendent alongwith Muhammad Riaz Ahmed Paindakheil, 
Assistant Advocate General for the respondents present.

Clerk of counsel for the appellant stated that learned 

counsel for the appellant is unable to attend the Tribunal today 

due to strike of Lawyers. Adjourned To come up for arguments 

before the D.B. on 31.08.2021

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (EXECUTIVE)

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)



Due to public holidays on account of Covid-19, the case 

is adjourned. To come up for the same on 30.06.2020 before 

D.B.

03.04.2020

I
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Due to Covid-19, the case is adjourned. To come tip-for the^'^ 

f^08.2020 before D.B.
30.06.2020

same on . ^

'. I
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. 19.10.2020 junior to counsel for the appellant and Add). AG 

alongwith Naheed Gul, Assistant for the respondents 

present.
The Bar is observing general strike today, therefore, 

the matter is^journed'^8.12.2020 for hearing before the

D.B.
4V (

t (Mian Muhamm' 
Member

Chairman

Due to summer vacation, case is adjourned to 

30.03.2021 for the same as before.
28.12.2020

>
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Lawyers are on strike as per the decision of 
Peshawar Bar Association. Adjourn. To come up for 

further proceedings/arguments on 21.02.2010 before 

D.B. Appellant be put on notice for the date fixed.

19.12.2019

MemberMember

21.02.2020 Appellant with counsel present. Mr. Ziaullah, DDA 

alongwith Mr. Zar Muhammad, Assistant for respondents 

present. Arguments heard. To come up for order on 

11.03.2020 before D.B.

Member Member

11.03.2020 Mr. Zia Ullah learned Deputy District Attorney present. 

Due to rush of work, further proceedings in the case in hand 

could not be conducted. Adjourne^To come up for order on 

03.04.2020 before D.B.

Member Member
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j I Junior to counsel for the appellant and Mr. Zia 

Ullah learned Deputy District Attorney alongwith Mr, 

Saleem Superintendent for the respondents present. 

Junior to counsel for the appellant request for 

adjournment as senior counsel for the appellant is not in 

attendance. Adjourned. To come up for arguments on 

30.05.2019 before D.B.

26.03.2019
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(Muhammad Amin Klian Ichudi)(Hussain Shah)
Member

Junior to counsel for the appellant present. Asst: AG
Member

30.05.2019
> alongwith Mr. Nizam ud Din, Assistant for respondents present. 

Junior to counsel for the appellant seeks adjournment as senior 

counsel Is not available today. Adjourned. Case to come up for 

arguments on 23.07.2019 before D.B.

Memberember

Clerk to counsel for the appellant and Mr. Ziaullah, Deputy 

District Attorney alongwith Mr. Muhammad Saleem, Superintendent 

for the respondents present. Clerk to counsel for the appellant 

requested for adjournment on the ground that learned counsel for the 

appellant’ is not available today. Adjourned to 1Q.1|(.2019 for 

arguments before D.B.

23.07.2019

r
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\ >
(M. AMIN KHAN KUNDI) 

MEMBER
(HUSSAIN SHAH)/, 

MEMBER
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26.11.2018 Junior to counsel for the appellant and Mr. Zia Ullah 

learned Deputy District Attorney for the respondents present. 
Junior to counsel for'the appellant seeks adjournment as senior 

counsel for the appellant is not in attendance. Adjourned by way 

of last chance. To come up for arguments on 06.12.2018 before 

D.B.

Member

06.12.2018 Clerk to counsel for the appellant present. Mr. Kabirullah,
I

Addl: AG for respondents present. Clerk to counsel for the appellant

seeks adjournment as counsel for the appeal was busy before the

ITon’ble Peshawar High Courts Adjourned. Case to come up for
■'> \ A

arguments on 22.01.2019 before D.B.

(Ahmad Hassan) 
Member

(M. Amm Khan Kundi) 
Member

22.01.2019 Learned counsel for the appellant and Mr. Kabirullah 

Khattak learned Additional Advocate General alongwith 

Mr. Saleem Superintendent for the respondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up arguments >pn 26.03.2019 before 
D.B . ’ ‘

f4
(Hussain Shah) 

Member
(Muhammad Amin Khan Kundi) 

Member



Junior to counsel for the appellant and Mr. Muhammad Jan 

learned Deputy Districl Attorney alongwith Mr. Muhammad 

Saleem Superintendent for the respondents present. Junior to 

counsel for the appellant seeks adjournment as senior counsel is 

not in attendance. Adjourned. To come up for arguments on 

10.08.2018 before D.B.

28.06.2018

(Muhammad Hamid Mughal) 
Member

(Muhammad Amin Kundi) 
Member

Junior counsel for the appellant and Mr. Zia Ullah learned Deputy 

District Attorney present. Junior to counsel for the appellant seeks 

adjournment as .senior counsel is not in attendance. Adjourned. To come 

up for arguments on 09.10.2018 before D.B.

10.08.20,18

(Muhammad Hamid Mughal) 
Member

(Muhammad .Amin Kundi) 
Member

Junior to counsel for the appellant and Mr. Zia Ullah 

learned Deputy District Attorney for the respondents present. 
Junior to counsel for the appellant seeks adjournment as his senior 

counsel is not available in today. Adjourned. To come up for 

arguments on 26.11.2018 before D.B.

00.10.2018

Member.ember
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€>^ '¥ 29,09.2017 Junior to counsel for the appellant and Mr. Ziaullah, 

DDA for the respondents present. Junior to counsel for the 

appellant seeks adjournment as senior counsel is not in 

attendance. Adjourned. To come up for arguments on 

29.12.2017 before this D.B.

29.12;2017 Clerk to counsel for the appellant and Usman Ghani, 
District Attorney for respondents present. Arguments could not be 

heard due to incomplete bench. Adjourned. To come up for 
arguments on 27.02.2018 before D.B.

27.02.2018 Counsel for the appellant and Additional AG for the 

respondents present. Learned counsel for the appellant 

requested that the department be directed to apprise this 

Tribunal about the availability of vacancy in the quota of 

appellant with dates. Directions are issued accordingly. To 

come up for record and argurrients on 13.4.2018 before the
1-D.B:

Member hairman

13.04.2018 Appellant alongwith counsel, Mr. Ziaullah, Deputy 
District Attorney alongwith Muhammad Aslam, So(Lit) for the 
respondents present. The court time is over. Adjourned. To 
come up for arguments on 28.06.2018 before the D.B.

t
■?

/>Member

>s>^-



r k
%

Counsel for the appellant and Mr. Muhammad 

Irshad, SO alongwith Mr. Ziaullah, Government Pleader 

for the respondents present. Rejoinder submitted. Learned 

counsel for the appellant requested for adjournment. To 

up for fnal hearing.on 20.3.2017 before D.B.

29.11.2016
5
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come

f

1^
Member

i

!

Counsel for the appellant and Addl; AG for respondents 

present. Arguments could not be heard due to incomplete bench. To 

come up for arguments on 29.06.2017 before D.B.

■ 20.03.2017.■|

.k

4^i

(AHMAD HASSAN) 

MEMBER

Counsel for the appellant present. Mr. Muhammad Jan, Deputy 

District Attorney for the respondents also present. Learned counsel for 

the appellant requested for adjournment. Adjourned. To come up for 

arguments on 29.09.2017 before D.B.

29.06.2017

1

I

(Muhammad Amin Khan Kundi) 
Member

(Gul Khan) 
M^ber

i
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14,4.2016 Counsel for the appellant present. Learned counsel for 

Ihe appellant argued that identical appeal No. 334/2016 has 

already ’oeen admitted for regular hearing.

c.;
11' ‘:.r

r m
if.-Pft ''S

; \
I

•i- Jn view of the above, this appeal is also admitted to 

regular hearing. Subject to deposit of security and process fee 

within 10 days, notices be issued to the respondents for written 

reply/commcnts fot; 26.05.2016 before S.B.
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26.05.2016 Counsel for the appellant and M/S Sultan Shah,

1

Assistant and Muhammad Irshad, SO alongwith Addl. AG for the 

respondents present. Requested for adjournment. To come up
I

for written feply/comments on 08.08.2016 before S.B.f !■ • : •

*^®®^awar

h
"fS-

I :::■•i
Chairman

;

it.'i OT08.2016 Counsel for the appellant, M/S Sultan Shah, Assistant and

Irshad Muhammad, SO alongwith Additional AG lor 
i
respondents present. Written reply on behall' of respondents 

submitted, copy whereof hiindcd over to learned Additional
i

AG. fo-come up for .rejoinder-and arguments on 29.11.2016

■ ;:1

1'^ tIII:
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FORM OF ORDER SHEET1!:
Court of

240/2016Case No.,

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

s321

15.03.2016
The appeal of Mr., Muhammad Naseem resubmitted 

today by Mr. Muhammad Asif Yousafzai Advocate may be 

entered in the Institution Register and put up to the Worthy 

Chairman for proper order please.

1

4
4

V.t

REGISTRAR
2

This case is entrusted to S. Bench for preliminary 

hearing to be put up thereon .4 r"

CHAmMAN
24.03.2016 Counsel for the appellant present. Seeks adjournme 

Adjourned for preliminary hearing to 31.3.2016 before S.B.,

It.

f

19^,Cha

Counsel for the appellant present. Seeks adjournmert. 

Adjourned to 14.04.2016 before S.B.

31.03.2016

\

Cha!
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The appeal of Mr. Muhammad Naseem Dy. Secretary Finance Department received to-day i.e. on 

22.12.2015 is incomplete on the following score which is returned to the counsel for the appellant for 

■ completion and resubmission within 15 days.

S'*

A- Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service Tribunal 
\ ^ rules 1974. ■ i

2- Memorandum of appeal may be got signed by the appellant.
3- Copies of notifications and Judgment mentioned in the memo of appeal are not attached 

with the appeal which may be placed on it.
4- Copy of rejection-order of departmental appeal dated 27.11.2015 mentioned in the heading 

of the appeal is not attached with the appeal which may be placed on it.
5- Annexures of the appeal may be attested.
6- Six more copies/sets of the appeal along with annexures i.e. complete in all respect may also 

be submitted with the appeal.

/S-T,%e>e>No.

\Dt. 72015
-1^^

REGISTRY 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. M.AsifYousafzai Adv. Pesh.

1r .

f ■

\

5 .
I

t,

6- f

1
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f
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8EF0RE THE KPK SERVICE TRIBUNAL PESHAWAR.

72016APPEAL NO

v/sMr. Muhammad Naseem Govt: of KPK etc.

INDEX

S.NO. Documents Annexure Page No.
Memo of appeal1. 1-4 I

2. Copy of Notification {2.12,2003) A 5-07 ✓
3. Copy of Notification (19.2.2008) 8-9B

Copy of Service Tribunal Judgment 
dated 13.3.2009

4. C 10-15

Copy of S/Court Judgment dated 
24.05.20li;

5. D 16-20

6. Copy of Notification (25.7.2012) E 21-23
Copy of S/Court Judgment (5.3.201“^7. F 24-27

8. Copy of High Court Judgment 
(08.09.2015)

G 28-36

9. Copy of Order sheet dated 
(01.09.2015)

H 37-39

Copy of Departmental Appeal10. 40-42
Departmental Rejection Order11. J 43
Vakalat nama12. 44 .J

APPELLANT

THROUGH: t

r

(M. ASIFYOUSAFZAI)

&

I

(TAIMUR ALl KHAN) 
ADVOCATES, PESHAWAR

j
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

/201^APPEAL NO. S.W;P.ProvIafia 
ismw Tribun^
SHaf> Ni-..LH2Xj ir

Mr. Muhammad Naseem, Deputy Secretary (BPS-18) 

Finance Department. Peshawar.

(Appellant)

VERSUS

1. The Provincial Govt; trough Chief Secretary KPK, Peshawar.

2. The Chief Secretary Govt of KPK, Peshawar.

3. The Secretary Establishment, KPK, Peshawar.

4. The Finance Secretary KPK, Peshawar.
(Respondents)

APPEAL UNDER SEC- 4 OF KHYBER PAKHTUNKHVt/A SERVICE 

TRIBUNALS ACT, 1974 FOR DIRECTING THE RESPONDENTS TO 

CONSIDER THE APPELLANT FOR ANTI-DATE PROMOTION W.E.FROM 

2.12.2003 ON REGULAR BASIS WITH ALL BACK AND 

CONSEQUENTIAL BENEFITS AND AGAINST THE ORDER DATED 

27.11.2015, WHEREBY THE DEPARTMENTAL OF THE APPELLANT 

WAS REJECTED FOR NO GOOD GROUND.

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL, THE RESPONDENTS MAY 

BE DIRECTED TO CONSIDER THE APPELLANT FOR ANTI-DATE 

PROMOTION ON REGULAR BASIS W.E.FROM 2.12.2003 ; WITH ALL 

BACKS AND CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY 

WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND PROPER THAT MAY 

ALSO BE GRANTED IN FAVOUR OF THE APPELLANT.

■X3\



RESPEaFULLY SHEWETH:

That the appellant has good service record trough out in long 
tenure of 30 years and no compliant has been filed against the 

appellant so for.

1.

That the appellant was previously serving as Superintendent {BPS-
Notification was issued on

2.
16) in the relevant department.
2.12.2003 by the Provincial Government in consultation with 
Provincial Selection Board, whereby the appellant was appointed 

as Selection Officer {BPS-17) 
immediate effect. Copy of the said Notification dated 2.12.2003 is

Acting Charge Basis withon

attached as Annexure-A}.

That the appellant had been serving on the above said post in his 
officiating capacity and it v</as 19'*^ February, 2008 when the 

notification with regard to the regularizations of the appellant for 
the Acting Charge Section Officers to the Section Officer (BPS-17) 
in Provincial Management Service (PMS) was issued with 
immediate effect, after serving in PCS Secretariat Cadre from 
02.12.2003 to 18.2.2008. Copy of Order is attached as Annexure-

3.

B.

That in the meanwhile, some colleagues of the appellant being on 
the same footings have approached to the Service Tribunal and a 
detailed Judgment with regard to the regularization of the 
appellant was issued by the Service Tribunal in Appeal No.612 and 
613/2008 dated 13.3.2009, whereby the above said relief was 
granted to the appellants by the Tribunal. Copy of Judgment is 

attached as Annexure-C.

4.

That however, the said Judgment of the Service Tribunal was 
challenged before the Supreme Court by the Establishment 
Department and the Honourable Apex Court was kind enough t^ 
give an elaborate and detailed judgment with regard to the same 
grievance on 24.05.2012. Copy of the said Judgment is attached 

as Annexure-D.

5.

That as a result of the above said judgment of the Honourable 
Supreme Court of Pakistan the notification with regard to the 
anti- date promotion of the petitioners from the dates of their 
taking acting charges on the relevant posts was issued. Copy of 
the said notification dated 
Establishment Department is attached as Annexure-E.

6.

25.07.2012 issued by the



In another case Government of Khyber Pakhtunkhwa Vs Azam 
Khan, the Supreme Court of Pakistan upheld the decision of the 
Khyber Pakhtunkhwa Service Tribunal in the Service Appeal 
No.1358/2000 on 05.03,2015 and granted relief to the appellant. 
(Annexure-F).

7.

In another Writ Petition No.2640-8/2012, Abdus Samad and other 
Vs Government of Khyber Pakhtunkhwa, the Peshawar High Court 
Peshawar granted relief to the petitioners by extending the 
benefit of judgments in the similar cases. Copy of Judgment is 
attached as Annexure-G.

8.

I
Recently the Khyber Pakhtunkhwa Service Tribunal has decided in 
the Service Appeal No,1589/2011 Muhammad Jamil Vs 
Government of Khyber Pakhtunkhwa to allow the benefits of the 
judgments in the service appeal, cited above in the same manner 
as was prescribed and indicated in the above judgments 
(Annexure-H).

9.

I

That after the Judgment of the Service Tribunal, High Court and 
Supreme Court, the appellant also filed departmental on 
26.10.2015 which was also rejected on dated 27.11.2015 on no 
good ground. Copy of departmental appeal and rejection order is 
attached is attached as Annexure-I & J).

10.

t

That now the appellant comes to this august Tribunal on the 
following grounds amongst the others.

11.

GROUNDS:

A) That order dated 27.11.2015 is against the law, fact, norm of 
justice and material on record. Therefore liable to be set aside.

B) That the appellant was promoted to post of BPS-17 on dated 
2.12.2003 on acting charge base meaning by that the post of BP5- 
17 were available at that time and according to Superiors Court^ 
judgment that if post is available then civil servant should be 
promoted on regular base rather than acting charge base.

>
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That the some colleagues of the appellant on the same issue have 
filed Service Appeals No. 612/2008 and 613/2008 in this Servicfe 
Tribunal and the Honourable Service Tribunal allowed the appeal 
and the relief was granted to the appellant. The judgment of the 
Tribunal was challenged by the Deptt in the Supreme Court of 
Pakistan which also uphold the decision of the Service Tribunal 
and the basis of Supreme Court judgment and Service Tribunal 
Judgment the Establishment Deptt: issued the notification dated 
25.7.2012, whereby anti-date promotion was given to the 
petitioners from the date of their taking charge on relevant posts.

C)

That recently similar nature appeal No.1589/2011 was also 
decided by this Honourable Tribunal in the favour of the 
appellant.

D)

I

That the appellant is similar placed person and also entitled for 

the same benefits.
E)

That the appellant was discriminated as many of his colleague 
have given anti-date promotion, while the appellant was deprived 

from the same benefits.

F)

That the appellant seeks permission to advance other grounds 
and proofs at the time hearing.

G)

It is, therefore, most humbly prayed that the appeal of the 
appellant may be accepted as prayed for.

APPELLANT

I
Muhammad Naseem

THROUGH:

I /
^ .

(M. ASIF YOUSAFZAI)
I&

(TAIMUR ALI KHAN) 
ADVOCATES, PESHAWAR

>
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' GOVERNMENT OF NWFP 
■ I ESTABLISHMENT DEPARTMENT. i

• . 'V . .. t
' 1

- Dated Peshaiwarthe 02.12;2003.
notification 1

Ng>^OE.nrEDBri22^?nn?. The Competent Authority in consultation 

with, the Provincial Seleirtlon Board is pleased to appoint the following 

Superintendents/Private Secretaries of the Provincial Sec'etarlat as.Section
...omcers (BS.-17) on acting charge basis with immediate ehect:-

*

Sr. NAME OF OFFICER 
NO, : WITH DESIGNATION

Mr. Shah.Sawar, 
i Superintendent

Syed Ahmad Khan,
. Private Secretary ._____

Mr.Inayatuliah Khan, ' 
Superintendent ' 
Mr.Muhammad Idrees, ^ 

• Superintendent ' ■
Mr, Sher Ahmad, 
Superintendent 
Mr.Redl Gul,-...,

. 5u;)erlntendent. •_______
Mr, Muntazim Shah, . 
Private Secretary 
Mr, Mushtap.-Ahmad"^^
Private Secfetarv________
Mr.Abdul Sarriad,
Superintendent_________
Mr. Sultan Muhammad,
Superintendent _________
Mr. Fida Mohammad,
Supefiniiendent--_________
Mr. Ishtioq Ahrnad, 
Superintendent'- 
Said" Usman,;,. ;
Private Secretary 
Mr. Sher Wali, v •
Private Secretary _____
S. Iqbat Hussain Shah, 
Private Secretary 
Mr. Saiahuddin,,
Superintendent- •______
Mr.: Aiiees-ud-Rehman, 
Superintendent:; _______

Super ntehdent'i- '______

siiliiif ~

PRESENT POSTING' .

1. Section Officer (Current Charge), Finance 
Department. ■ !
Section Officer (Current Ch-arge), Information 
& PR Depairiment. ' i 
Section Officer (Current Charge), Health 
Department. ■ ' : .
Section Officer (Current Charge), Finance 
Department.
Section o'fficer.iOuirent aiafge),ST & IT 
Department.
Section Officer (Current Charge), P&D 
Department, ' '•

(Current Charge), Sqcial Welfare, Zakat 
Ushr & Women Dev. Department. • ■ 
Section Officer (Current Charge), Home & TAs
Department. _______ J_______
Section Officer (Current Charge), Finance 
Department.__________;______

Section Officer (Current Charge), Finance
De£artment. • . ’ i
Section Officer (Current Charge), Rnance 
Department. • ■ • •
Section Officer (Ojnint Charge), Sports,
Culture & Tourism Department. ______
Section Officer (Current Charge) presently 
Private Secretary to Minister for Food NWFP. 
Section Officer (Current Charge). Governor's 
Secretariat (FATA), ■ \
Section Officer (Current Charge),.Social Welfare, 
Zakat Ushr & Women Dev. I Deportmei-it. ■
Section Officer (Current Charge), Food’
Department (on 120-davs E/leave).______  ■
Section Officer (Current Charge), Home &T.As . 
Department.
Section Officer (Current Charge). ESiA •
Department._______ ^
Section Officer (Current Charge), E&A ■ .' .
Department._________________-• -
Section Officer (Current Charge). Schools

I

2.

3.

4,

5,

6.

7. S. 0.

8,

9.

10.

11.

I 12.

13.

14. •X
!15.' (

16.

17

18.^ i
' 1; ••'.

f
.. I

.•1



- --------------- _

—Isr‘"r™
.^y/iHi^tendenr 'Oi'^icer/(^,;;r?::T— ------------• '

■ P^^lioSSr,------ —4'-^aaiDSSartment.' “
^i^jenn^dent • rCiaropw^— ------------- - -

--^Ilaanten^nt ' Offic^FT^^TTr-——_____
L^!gnntendgni- ' Officer iTu^^^nf  ---------------------
^''---- fefe-Pi^JWrr/rcnt'i

_J^l^tendenr ' Section Offic^iY^drp:; ^—__ '
T^r. KhiTuifi:^----—'--------------------------------------------
4^:''H!ntendenf • Section Offic^-rTrrr^;:^?-!------------

^«dntend^ Section OfficeT(^-[;;;i^r^.r~—-__^^HarooTH^i^RS^hiir-—J^Sfiai^TTent. • t.f^rge), flnanc^ 
.%;erlntendnnf- ■' ''■ • •'S^^'oniOfflcgrf'?>;^rdFiFrii i' '~—

--fe|£[ntendent ■;i‘ [cWf^Fch
• h''- r~-r-f|~feSlDeg^nent. i
—^ennten^nt • ••' Officer (C-WnFFhT— --------- '
I^^Wld~sj^~~-~r^^ Dp? n.? Welfare,

r^- ^^^asoodpirvX q/;:;;?—■^fl^^nina nmr^f u^^,.. presently”

Khan ■——i—Home & t.As
U---- ^SuperintenrtPnr '■ • :rr-:^jSectlon Officer r/'-TTrrrrTri-----

30—-feipgjintefidpnh • '•J-j^:J^penntenden^

-r—[Si^PgiiDtendent • ' ^‘■ ■-Officer fnirr^ii^TT-— ------- - -*
^Mr. Miyhai^^^^^^dsidta^^ Finance ■

,.. efintendents ■ ^ :■ j:
r—(

^fisrin^ent :'' : Officer (■cU;;i;.T?hr''T~-___- j

^pj-i;;. MK. vffid^/rir^~r---^-^-d^E^IlnTent.
Oharge}, Finance

? ’^BSSg^g:-

22.-

2^J.

25:
• 1

27.

29.

30.

31.

32.
33:

34. '^'■9®). Schoois& '

35.

36.

. 37..

Oov'er7^^;TH^Ji^^—
:

^i40.
Su

41.,

42. :

(Current Ch^^9e}, InduitriiTT'" •

I •
i

inisterv^M^pTP;?^

2- TTiex" NVVFP. :"'>ove;off)ce^'SS1'
against, the present

- ■ .:li}i:;feJ?|iM^P<!iaet, Gow

, «•actualize their acting charge appointment '
uhammad Wasim ’T

appearing at S.No.38. - 
SecretariatfFATA). ; '

chief SECRETARY H
^ I 1A / ^

■I
• .V^.'

f7'

• h:. Ki

J
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■^'.QSJlLjy.Q^iOE;' ;

A copy is forwarded to :-
^^t-jgd_P(;5.;hawar ff-he 02.12.20Q3, '^•i

:i
; I: ]>.I

, Seci-dtary to Governt

-hwy.
05 to Gov't of fJWFP, Peshawar. ■ t

fi

• K'WFP/faTA Seclt;, Pedhawsiji sr.
secretary to C'liief Plinistor, NVVrP. t

; i

Miiitriiv Secretary to Go^^•erno^ NWFP, 

Accwjnlar.t (Joncral, NWI-P^.-Pesnawor. 

Peshao/ar/Dir (UiDper)

io.
Peshawar. .

tt:

i1

;aa,0. Pe;;h,;i',var/Dir (Uijper)

S. s,0. (Secret),VAdmn)/E.O/Progrannien'Libi-srian,

tG Officers concerned.
liE5’-A D-ept

Id. P.S. to Chief Secreta"'/ MVVFP. 1

• to Secretary EsbDbiichment NVVFP 

PA;; l;o All Add!:

)
i

fi

Secrotaries/Dy: Secretaiies ii'i ESiA Department ■ 
Persona! files of the officers Concerned. ' :.qt;j I '

■ '.'I

:l ■

; r..t • '
:i>C f^ASMrO KHAN ) 

SECridN OFFICER (E-II)
■
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XOBESUBSTTmiEI^ 3

^OMmumBHY OF MWFP© ft

-iL' W . F . ?
Dated Peshawar the 19“’ February, 20C 8

T

No: SOE-ii(ED)3(45)?nn7-
p . , ^ Competent Authority, in consultation with ihe
Provincial Selection Board, is pleased to order the

Supennlendonls / Private Secretaries promotion of the follow ng 
to Provincial Management Service (BS-17) onregular basis with immediate effect'-

Sr, # Wame of officer Present posting
1. Mr. Muhammad Sayyar

Mr.Masood Pervez 
Siddiqui
Mr. Rozam Khan

Section Officer, Works & Services Dept.

Section Officer Home &Tribal Affairs 
Department.

Section Officer, Home STribal Affah7~ 
Doparicnent.
Section Officer, Governor’s Secretariat. 

Bureau"' National Accountability

Section Officer, Finance DcpnVlrnent. 

Section Officer, Establishment Department, 

Private Secretary to Chief Minister, NWFP, 

Section Officer, Industries Department.

2.

3.
I

Mr. Muhammad Naseem 
Mr. Akhfar Muhammad

4.

5.

Mr. Muhammad Siddique 

Mrs. Tahira'j'^een 

Mr! Azan‘"Kha”n

^6.

7.

8.

Mr. Fazl-e-Rahim9.

Mr. Abdul Aziz10.
Private Secretary to Minister, Law S 
.Parliamentary Affairs, NWFP.

Section Officer, Home STribal Affairs 
Department.
Additional Private Secretary to Chief 
Minister. NWFP

Private Secretary to Minister for Sch 
Literacy, NWFP.

Private Secretary to Additional Chief 
Secretan/, _N W F P.
Private Secrotary lo Minister Povrer S 
lrriga_'_ion NVVFp,

Mr. Farhad Kha'n11.

Mr. Muhammad Yaqoob12.

Mr. Shah Jehan.13.
ools &

Mr. Johar All Shah14.

15, Mr.Zafeer Gul

Mr. Usman Shah
Mr. Samln Jan

Mr. Muhamma’d’Q'as’im
Mr. Azeem Klwr

Mr. Mir Ahmad ’

Mr. Ghazi Khan

Mr. Anv;ar-ul-Haq

Mr. Mushtaq AhTned 
Siddiqui

16.
S_ecdo_n__Officgf, Population-Weifarg. DeDt" 
Section Offjcer, t-ieallh Dept 
Section Oi'fi'

17.

18.
cgr^H^neS Tribal Affairs Depi . 

Section Officer, FATA Secretariat 

Section Officer, Industries Dppt '

Section Officer, Administration Depr 

Section Officer Wnri^c £

19.

20.

21.

22.
Services Dept.

Private Secretary to Secretary to Chief 
Minister, NWFP

23.



!

Section Officer. Schools & Literacy Dept _ 

Assistant Secretary, Benevolent Fund Ceil,
Administration Department._______________
Section officer, Chief Minister's Secretariat.
Section Officer, Zakat, Usher, Social Welfare 
& Women Development Deptt.___________ _
Section Officer, Science & Technology & 
Information Technolociy Dept.____________

Mr. Muhammad Ayub24.
^25. Mr. Oasirn Jan

Mr. Umar Farooq26
Mr. iVluhammad Humayun27.

Mr. IVluhammad Iqbal28

On their promotion the above officer's will be on probation for a period of. 

one year in terms of section-6(2) of NWFP Civil Servants Act 1973 read with Rule-15(1) 

of NWFP Civil Servants (Appointment, Promotion and Transfer) Rules. 1989. They shall 

continue working against their present postings.

2-

CHIEF SECRETARY.N.W.F.P.

Dated Peshawar the 22, February,2008;2NDST:lMO; SOE-»tED13(45120Q7

A copy IS forwarded to

1. All Administrative Secretaries to Govt of NWFP.
2. Secretary to Governor, NWFP.
3. Principal Secretary to Chief Minister, NWFP.
4. Accountant General, NWFP, Peshawar,
5. Additional Secretary, Benevolent Fund Cell, Administration Department,
6. Additional Director (Admn), National Accountability Bureau, PDA Complex Block-dl, 

Phase-V, Hayatabad NWFP, Peshawar,
7. S.O.(Secret)/(Admn)/E-l\//E.O/Programmer/Librarian, E&A Dept.
8. Officers concerned.
9. P.S. lo Chiel Minister, NWFP,
'lO.P.S. to Chief Secretary NWFP.
11 P.S. to Principal Secretary to Chief Minister. NWFP.
12. P.S, to Secretary Establishment NWFP.
13. P.S. to Additional Chief Secretary, NWFP,
14. P.S. to Minister, Law & Parliamentary Affairs, NWFP,
15. P.'S, to Minister, Schools & Literacy , NWFP. :
,16. P.S, lo Minister, Power & irrigation, NWFP. • i
|.17,PA3 to All Addl; Secretaries / Dy: Secretaries in E&A Deparlnient. 
i'18. Personal files of the officers concerned.
'19.Office Orderfile.
20.Manager, Govt Printing Press, Peshawar.'

{ KHALID ILYAS ) ^ 
SECTION OFFICER (E-ll)
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’M'V BEFORE THE NWFP SERVICE TRIBUNAL. PESHAW C

i i: o 1

\
A'ppeal No. 612/2008 \\i ,\ *

;}hf

16.0-^.2008
13.03.2009

Date of'Institution. 
Date of Decision

T'-
i

Muhammad Iqbal Khattak,
Assistant Political Agent, Khar Bajaur Agency. (Appellant)

VERSUS
.T

1. Government^'of NWFP through Secretary Establishment Department,-
I:

(Respondents)
Peshawar. ;

2. Govt, of NWFP through Chief Secretary, Peshawar.

APPEAL U/S; 'I OF THE NWFP SERVICE TRIBUNALS ACT, 1974 
AGAINST THE IMPUGNED NOTIFICATION N0.50E.1I (E&D) 2 
(192)2007 DATED 19.2.2008 WHEREBY THE APPELLANT WAS 

PROMOTED'ON REGULAR BASIS W.E.F. 19.2.2008 INSTEAD OF 
30.11.1999-;AND ORDER NO.SOE-II (E8iD) 2(192) WHEREBY HIS 

DEPARTMENTAL APPEAL WAS DISMISSED,

n
<

m .1

R)

MR. SHAKEEL AHMAD, 
Advocate For appellant.

For respondents.MR. 2AHID KARIM KHALIL, 
Addl. Government Pleader,

;■!

CHAIRMAN.
MEMBER.

MR. JUSTICE (R).SALIM KHAN, .. 
MR, BISMILl.AH SHAH,

JUDGMENT

JUSTICE (R) SALIM KHAN. CHAIRMAN,-The present appeal No. 

6l2 of 2008 bVMuhammad Iqbal Khattak and appeal No. 613 of 2009 by 

A;',mad Khan involved similar questions of law, therefore, these are tatren 

together for arguments and disposal.

I

Muhammad Iqbal Khattak was promoted as TehsHdai' on regular 

basis vide order ..dated 28.12.1988. He was promoted to PCS(E.G) (OPS-17) 

temporary basis vide notification dated 06.0,3.1996. He contended that i. 

many posts became vacant, but the appellant was promoted to (DPS-17) on 

19.2.2008, with Immediate effect, instead of a-ilc-datlng of

2.
i :

on

1,
regular basis on

his promotion to the date' on which the vacancy fell to hG turn in tlvq
1.

I.
>1



L2
-’I,' [■'I)

■-----•' seniority lists of officers of PCS (E.G), riis departmental appeal was .ejec|ecl
on 22.03.2008. The present appeal was file.d oh 16.4.2008 which wilhin 

time, The case of Ahmad Khan (Appellant) is similar to the case'- of 

Muhammad Iqbal Khattak on facts also. His appeal is also within tima.

i.i !

i

I

I'

The respondents contested the appeal on many Cjioupds 

including the ground that no one could claim a vested right in prorhotion or 

in the terms and conditions for promotion to a higher post.

3. I I
\
r •

i

We heard the arguments and perused the record.4.

The learned counsel for the'appellants contended (hat the 

appellants were temporarily posted to BP5-17 post on 06.3.1996, out they 

remained silent, because they did not have a vested-right for promiotion to a
A.\'

higher post. The apjsellants have already been.considered for promotion and 

have been found eligible and fit for regular promotion to BPS-17 post 

therefore, the principles embodied in the judgment of the August Supreme 

: Cou.t of Pakistan reported as 1990 SCMR 1321 are not applicable to thuir 

■ cases. In fact, the .yacarides had become available for the appellants as 

early as on 30.11.1999, and it was 'the responsibility of tht^- official 
respondents to expeditiously deal wjth U,ie crises of the appellants for i,heir 
regular promotion. The appellants could yot be punished for no fauU on iheir 

side, or for delay caused by the official lespondents In processing ine c^ses 

of the appellants: He relied on 1997, PLG (C.S) 77, wherein it has b^en held
I

in para 3 as under;-

5,

t

I

I

'On behalf of the Government it is contended that no civil se/vani 
\ has a right to claim that he should, be promoted from a back d^te.
\ • even though a vacancy may be existing on the date from v\'Jiich 

< \ the promotion is being claimed. This is no doubt true but there 
^ are no orders by the Government that the: respondents/

« petitioners should be held up for some time. The delay in making 
P the promotions occurred entirely due to the reason that the 

officials of the Education Department could not carry out a fairly 
simple exercise within a reasonable period. In the circumstances 
it will not bhppropriate for this Q'yil Petition to interfere with the 

order of Ttlbunsl, Loive Is fsfussd.

This judgment was in the petition for leave to appeal against the judgment 

dated 19.02.1995 of the Punjab Ser/ice Tribunal. It is worth-mentioning thof

\

I
I

\

t
]



: -

^-lenCs cited as 1990 5CMR i32l and cited as 1997 PLC (C.S) 77 are 

/iW'(v.'o different aspecils of the same subject.
■vS

Ante-dating of promotion,_ after^consideration of the candidate 

iispiring for such promotion, after he was found eligible and fit foi such 

promotion and is promoted, is an established principle of law,

j.•!

SuCh a
Candidate cannot be punished for any delay caused by the department in

(

processing his case fb'r-promotion. The order of promotion, therefore, pas to 

be ante-dated to the, date on which thg vacancy for his turn became 

ayailabfe or to the dalte on which he .actually took charge of the post on 

Qjflciating/acting charge basis, whichever is later.

7. The A.G.P contended that the present appeals were miserably 

Ciine-barred and both'the appellants were estopped by their own conduct to 

file the present appeals. In fact, the principle embodied in the judgment 

reported as 1990 SCMR 1321 was applicable to the cases of the appellants 

from 06.3.1996 to 18.2,2008. They could not claim promotion

i

(

as of [ight.

The principle embodied in the judgment reported as 1997 PLC (C.S) 77

1

became applicable to their case on 19.2,2008. Cause of action arose to the 

appellants for claiming ante-dation of their promotion as prayed foi.only 

wtien.their cases were considered for promotion, they were found eli'jjible 

anjj fit for promotion,and their promotion orders were issued, though witli 

mimediate effect.. They filed their departmental appeais within time frorr, the 

da^e of the impugned order dated 19.2.2008, and their appeais were
» i J.

rejected on 22.3.20^8, They filed Service Appeals on 16.04,2008. .The 

departmental appeals as.well as the Service Appeals were well within time.

»

The A.G.P further contended that, according to the proviso 

coiitained in sub-section (2) of Section 22 of the N.W.F.P Civil Servants'Act 

19/3j "no representation shall lie on mad.ers telabng to the determinatiO[i of ^.../ 

fitness of a person to hold a particular post pr to be promoted to a higher w 

po^t or grade." Judgment cited as 1990;SCr'lR 1321 was, then, appiichbie g 

ancj appellants could not file representation. This stage has already pas:,ed.

Th(^ appellants have been considered for holding the higher post after tucir
V ,. 1-

projnou'on to thot Uii^hcr post, .-ind thejr npie.^.s for such promotion jnd

hokilno of po.if hns niroady been determined. The judgment rifod.as

8,.
\

I )

C
0

i

!!:
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/
r‘ 7« v;.

^m-(C.S) 77 ha5.''pecome applicable; after determination of fitness of the ' 

j^ppellants. The question in these cases is not the deterniination qf fitness

f" but is the right of 4nte-dation of their promotion. The appellants had vested
'! r

ight for considera^tion of promotion on! their turn, whenever it was, and,
:i 1 ' •

when found fit on ;determination of fitney, at any stage^they had a >ight to 

claim antc-dation'of their promotion to the dates on which the vacancies 

were available for^ their respective turns or from the dateson whiqt they 

actually took the charge of their respective posts, whichever were later in
< I

hme. .

/■/if;.

The /\.G.P also contended that according to sub-rule (6) qf Ru|e- 

9 of the N.W.F.P Civil Servants (Appointment, Prontotion and Transfer) 

Rules, 1989 "acting charge appointment shall not confer any vested right for 

regular promotion To the post held on acting charge basis." The appellants

Ij,
'I

V

have never claime'd any vested right for regular promotion to the post which

basis, on the basis of acting charge appointment.y-tliey held on acting charge 

In fact, they did not have such a right. They remained silent for a long time, 

knowing that they did not have such a, right on the basis of acting charge

civil servants, for
\

1
appointment. .They, however, had a vested right, as 

consideration for promotion, when the; authority was to consider sonieont
\ I

for promotion against the vacancy. No other, person could be considered till 

the appellants were so considered. They, therefore, had a vested right fd 

ante-dation of their promotion only when thgy were regularly promoted, but
s ' \

from the date when the vacancy became available for their turn.

V
y

h-
■c ■(;( !

V-

V

The A.G.P further contended tnat, according to the North vyest 

Frgntief Province, Provincial Management Service Rules, 2007, notified on 

"u.'05.2007 vide No. SOE.II(ED)2(1'1)2007, The NWFP Provincial Civil Service 

(Secretariat/Executive Group) Rules, 1997 were repealed’. 'He was of the 

that the N.W.F.P Provincial Management Service Rules, 2007 had come 

into force-at once w.e.f. 11.05.2007, while the orders of promotion of;the

10

i

. iView

19.02.2008. .He submitted that the promojion 

I orders were covered by the new rules, therefore, the appellants could pot 

benefit out of the alreadyTegealfed rules of 1997. In,.ord^

I clarffy this controversy, It is necessarViTO^irePWduce the.r- 

N.W.F.P Provincial Managemenb.Se;^lw.RPlf^,f.^^M|ii

epRellants were''issued ont'.',

;■ Claim anyI
BW

: the t (
,i

i
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Z'

,-T"'

^0peai:i: The North-West Frontier Province Provincial Civil 
(Secr^tariat/Executive Group) Rules, 1997 shall sfantf 

^frepeated after the retirement of existing incumbents of both the 
W’" cadres. Separate seniority list of both the cadres shall be 

maintained under the existing rules and they shall be promoted 
at the ratio of 50:50 . The existing incumbents of PCS (E.G) arid 
(5.G) m different pay scales, for the-purpose of their promotion, 
shall continue to be governed under the said service rules tUl

, the retirement of the last such incumbent." :

/I

\

i .
The above rule, by itself, clarifies that the rules of 1997 shall not stand
repealed before the retirement of the existing incumbents of both the'cadres

of Secretariat/Exe^utive Groups, and shall remain in force till the reti'iement 

pf the last such incumbent. It further clarified that separate senioritv’ list of 

poth the cadres sha|i be maintained under the existing rules. The existing 

lules for such inbumbents /•are the N.W.F.P Provincial Civil 

(Secretariat/Executiv.e Group) Rules, 1997, It was also clarified that such
ijervice

1.

■ incumbents shall belpromoted at the ratio of 50:50. It means that out of 

each two vacancies,;: one vacancy shall be;given to Secretariat Group, wtrle 

I another vacancy shall be given to the Executive Group. Further clarification 

; is to the effect that the existing incumbents of PCS (E.G) and (S.G) in 

different pay scales-shall continue to be governed under the rules of 1997

:;

fpr the purpose of their promotion, and this process is to continue 1)11 the 

retirement of last s'.uch incumbent. Both the appellants belonged to thp 

Ej<ecutive Group of Civil Servants. They v/ere to be governed und^r the 

n'.W.F.P Provincial Civil Service (Secretariat/Executive Group)

1

/

Rules, 1997
before 11.05.2007, and they have to be governed under the abovg 

rrientioned rules of 1997 till the retirement of the last incumbent of a ppst ii;

Secretariat Group/Executive Group.

c
\

' i!

n. The cas.es of the appellants are, therefore, to be govemf^d iii 
acprdance with the, provisions of Section 8 (quoted above) of the-nev'^ 

N.^.F.P Provincial Management Service Rules, 2007. 
vapncicii were available for the

The record shows rha(
appeliapcs but they were not promotf.d a(the due. rime and their cases for 

’"'(hout any fault of the 

dajion of their

P'-oniotipn were deiayed
unnecescariiy 

<^ntitled to ejnte- 
■'^^'^f’ncy falling [q

appellants. Th-■It')',- therefore,
promotion 

them or from
^Oainst the fipf idvailable 

'-''arge basis, urhich-m-

turh of each of

vatancy on



,*

r,
; J

>■

In the light of the above
we accept both the appeals, and direct 

■' promotion of'each of the

r
he official 

ippellants to the
respondents to ante-date th's I

two
respective-dates on which a

the appellants or from the
vacancy became.available forhe respective turn of

-ng c.a.,e 0. S.C. vacancy on

s later. The appellants are entitled to the costs of the.r 

from the official respondents.

wliicti^ver 

re.spectlve litigation

ANNOUNfFn
11.03.2009
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IN THE SUPREME COURT i';F I’AklSi'A-. 
(APPELLATE JURISDI'.'Tk'

Alt

PRESENT:
MR. JUSTICE 
MR. JUSTICE .•■•I

:Ri:
••A 'LR saeed.

C. As. No, 860 to 851 ot 2010. 
(On appeal against [he judg 
11.3.200D passed by NWFP A: 
Tribunal, Peshawar m Appeals 
and G 1 3 uf 2003).

;A;

M I-:, '

i; I.

Govt, of NWFP i.lat. Secy. EiiAiolLd lin both cases) 
...Appellanis

■ nr.l aiv.i another.

Muhammad Iqbal Khattak. 
Ahmed Khan.

(in CA.860/10) 
(in CA.061/10) 
...Respondents

For the appellants: Mian Muhibuil.ih Kakakhel, Sr.ASC. 
Ahss- Tdunina .STuhibullah, ASC. 
Mir Adam k!ia;i, .AOR.
(in both)

For the respondents; 1-Iafi2 S. rS. Rchmcm, Sc.ASC. 
ivir. Shakeel Ahmed, ASC 
(in both).. (

Date of hearing: ?.d-05.20 ! 2.

I U D CM E N T

E)AZ AFZAL KhlAN, |. — llut'o .ippeals with the leave of the

Court have ansen out of the judgment dated 11.3.2009 of the Service

Tribunal whereby appeals filed by tlm lesjx.inde.nts were allowed.

The points raised ar.d noted rvhile granting leave read as2.

under:-

"We have, heard the learned counsnl at some lengih. We are 

inclined to. grant leave inier-aii.i on liio point .as to whether ' 

the legalE^nd, factual aspects c-.l ilic controversy have been 

dilated utKifirand decided by the Tribi.inal In accordance with : 

relevant:!Rules i.e. Rule 0 oi the NWFP, Piovincial Civil

Sevice (SeeretariadExecuiive (..roupl Rules, 1997 and Rule
TfifeT. ■

9(S) of tt^JfJWFP Civil Servants (Appointrnent, Promotion ' 

and Transferlf Rules, 1909. It i - also lo be examined as to 

whetherJ-^Tfstop-gap-arrangernent con be equaled to that of 

regular •promotion and beside*- ihoi tUr oider passed by the
■ -’TO?®

learned -Seryice Tribunal couid made applicable to
■ -Ep’:"' o«- m

Suix/^ritandent
Suprsm^ourt of Pfiklettf)•4

ym
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/ f/

/

Telisildni's , r Siiico ii short

ihereioie. ihe case
1' iuniiciliOii. In [he 

)‘.idyniCi1t sliall

ciuesuon 01 law - 

be listed .'ii'iei 

meanv.'hile q;

• ■:

i

I emain 5USpe<v.:f•
■i

3, Learned counsri beliaif of [he appellantson1

contended thrat though the '.jovemoi of tin' I'lO'. ince'iii consultatioa with the

Provincial Selection Boarcl '^.;s pleasncl to der the promotion of the' ‘i

respondents m BPS-IG ns Extra ,As:is;ani Commissioner in [3PS-17 in the

PCS {E.13) Cadre with immediate effect on uifJy leinporary basis videi;

notification dated Peshawar G!'' n'l.iich, inoG, yet it could not earn them any

benefit or entitle them to a vested light noiwiilisianding they have been

promoted on regular basis with iinmccliate effect vide notification dated

19.2.2008. They, the learned coi.insGl.added, could not have claimed any

ante-dated promotion even on the occum'nce rT any vacancy in such scale

in violation of Section 3 of tlie Ci'.il Scivnes .-''.ct oi Pule 9 of NWFP Civil

Service (Executive Group) Rules. 1997. as i.l’.;'::idecily promotion is iiot a 

vested figlit. Appeal before the depaitm'-nial authority, the learned counsel 

added, or before the Tribunal claiming aice-rl.iicd pioniolion was, therefore. .1

misconceived The learned Tribunal, the 'earned counsel maintained, could''

not have allowed such appeal when it lei'ided to mar the seniority of many
' 'r

others in the run. The learned counsel to support his contention placed 

reliance on the cases of "Wajahat Hussain, Assistant Director, Social 

Welfare, Lahore and.d:7( others. Vs. Province of the Punjab, through 

Secretary, Social Welfllfcnd 2akat, Lahore and 81 others" (PLD 1991 5.C, 

Anwar Huls^n. Assisianl Di.tcIqi-, Labour Welfare, .Lahnrc 

^ jirnmont of the Punjab through Secretary, Labour
32), "Sh.

Region, Lahore. Vs.

■W’
13 e p a r t ment and otbCT.s" "Nazeer Ahmed. Vs.(1905 SCMR 1201),

ofiSindhitttKouKh Chief Secn-lrv Sindh, Karachi aitdj others"Government
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L/ivisiori; isiainabaq and 7 '.S'. Il.imceci AkMar Nlazi, Academy of

Administrative, Walton Trninint;, l.ahoie and others" (PLD 2003 S.C. 110).

The learned counsel nex; coniendod ihat a ciiange in scale by means of

promotion is not automatic but .dependent on a process involving selection /

therefore, any change in scale '.viihoui such process being violative of the

relevant law and rules, cannot be maintained. The learned counsel to

support his contention plac.i.'.d reliance on the case of "Abid Hussain Sherazi.

Vs. Sucrelai'Y M/o inciusliies and Ih-oductlon, Covo'~nrnci'>t of Pnkistnn,
it-

• t
Isiamabad" (2005 SCMR 1742). j .

■•‘■'he, -lA'. /

As against that learned counsel appearing on behalf of , the 

respondents defended the impugned judgment by contending that where a 

vacancy occurs in the next higher scale, the Civil Servant officiating or 

working on acting charge basis thereagainst is not considered for promolion 

or the process of ‘rlegular promotion is delayed on account of lethargic
■i . ■ I . .

attitude of the competent authority or any other exigency so-called, the Civil
* I
'• i

Servant who is subsequently found fil for such proniolion on regular basis 

cannot be deprived of the salary and other consequential benefits attached to 

such post- Learned counsel to support his contention placed reliance on the

4,

of "Luaman Zareen and others. Vs. Secretary Educatior^ NWEP and

others" (2006 SCMflt.=T338). The learned counsel next contended that though
---------------------------- ■■y-'-’, ■ ........................................................................................-

case

• i .4 .• •

the NWFP Civil 'SeiVice (Secretariat Croup) Rules, 1997 have, been

substituted by the h®£P,,Proyincial Management Service Rules, 2007 but the 

rights of the existin ^dumbents of both the cadres have been protected by

iefore, the change in rules would not affect the serviceRule 8 of the latter;
I

structure of the r^pfndents or rights accruing thereunder. The learned

■IS .
counsel next conteMid. that.if the concluding paragraph of the impugned 

judgment is read-3;ptof the rights of any of the officers including tfjeir 

seniority has been,i,^ ||tecl.
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^uqman Zareen and nthc.,c
■'iieci-cl.TIL.ldtication, NWFP ?>nH 

^"1 v,iiii(. di;;ilin3 wuh.an Iclendca)
{2006 SCMR 1938), this Co

lisuc held as
under

"/t is [hen ^ P0S(f(0/) on .yll sides that nodvng 
existed in ihe v.-ay of p,v[;(;o/ief5 on 31.8.2000 which

ic regular promoiion to the 

■was only ihe usual apathy, 

red-taps mi which had deprived 

-■ that they deserved. The 

to be punished for the

could have diseniitlnd them

posts in question and that a 

'Negligence and bureaucratic i 

the petitioners o[ the fruits

petitioners could not be permiued 

faults and inaction of others.
are of the view that where 

civil servant could be 

qualified to be 

was put on the

a post was available against which a

promoted; wheie such a dvii savant 

promoted to such 

said 'higher post 

because the

ti higher post; tvhere he 

Oflidating or acting charge basis only

requisite exercise of allowing the regular

on

promotion to (he said post was being delayed by the 
compelenp„,/,orty a,.c/ .here he .es subsemly. found 

ft for the^afd pranmon end wor so pronraled on regular

beds onirt/ed'nol only t i/,e salary aaaching to

the said posts but also
I
! ■

to clf/ consequential bcnciiis from the 
^ery date from which he had been put on the said post on 

offidatingpr acting charge basis
and WQ hold accordingly'.

Wliilo rJetiling with the.’ 

counsel for the appellant, this Court held

reservations of the iraturc expressed by the learned 

as under :•

A bare p^fusal of these iudgmcnis would thus, show that 
this Courci^d always accepted the principle (hat a person

he was
suhsequenj^romoted on regular basis, 

salary etc| ajach/ng'to such 

held the:s&g(hat he would also be

was entitled to the

a post for the period that he 

entitled to any other'M• • -v-
beneht5'.sgh,tshrrnay' be associated

, . with the said post and
/drther;Ch^wacancy existed a higher cadre to which a 
civil ^erva|W qualified to be promoted on regular basis 

'’■I p ^■■''dKiut any fault on his part and

°'bciating basis then
his regular^ Snodon to the sa,cl post, he would be deemed 

to have ^e^9>otno(Gd to the same from the date horn'-

but

was insiea
on
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/ , (;As-06O-ti6^/'-tO'kO m

iiold ifiealto'veci 10which he was ,
.ease,. c.s.d,o hold o.herw,^>

m^^4 don't Ihink
(Ktual and n, we

this being Ihe siate of ihmg^ 

of the learned Seivice 

the cases

manv exception. Ide 
Tribunal is op.|n^g ^ .

Hu|Sa.ASSaiLDii«i2I^

Vtt, Provir#bhe_Punisb^^^

When 1
.,T«

the iudgment
of "Wajahat

rendered mjudgments 

gnrial Wclfave
and Zakatj_Lill0!l^

■'*^1 '.L -c"' "Th Anwar and-fSCPoth^/ ------
Social_WeiliI^ 1 a-ihore. YliSecret Lah6^e_Reaion^

^ V

l.ibourDe£arUW
Welfare

through

and

otGuvernment

Ahmed. Vs^others", n^azeer '■••■■nt- Pakistan'‘Government
i and J__othH^

lslamabadandX2lll^
^Indh, Kaj;^----------- d AWhtar Nlaz^ 

others! and

; VsV Hamee

andLahoreWalton Training^of ^-•''^inistrativej.
te. and Productloik 

learned counsel 

of their

Academy

"Abid_Hussaia-__
Mio industries

; Vs. SecretaryShera^

Gove 

[or the appeh^ots.

distinguishable facts

In hand because
i,cable to the case tn

are not app

and features-
, ,hese appeals betng without

discussed above
For the reasons

9.
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GOVCRWMEIMT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT DEPARTMENT-1’

Dalcd P(;5hawar tlie July, 2''A. 2012

t^OTIFICATEvOS^^

NO.SOE-l[I(iHD)2(423J/2010/Vo!-II:
Supiemo; Court of Pakistan dated, 2^.05.2012 in CPLAs No. 860/2010 and 861/21)10 
Oiled Go'.'t. of Khyber Pakiitunkhwa through Secretary Establishment and others versus 
I'd!ifiai'nrnnc! hibal Khattak and Ahmacl Khan and Juclgment^of, Khyber Pakhtunktiwa 

'Services Tni.iufial datec! l:';.()3.2009 & 09.09.2009 in service appeals^No. 612/2008, 
6l'l/2008 & 575/2009 htleci Muhammad Iqbal Khattak, Ahmad Khan & Latil-ur-Rehman ' 
''cr'.'.’js (;.ovt. of Kl'iyber Pakhiunkhwa through. Secretary Establishment and others, the 
(.ompctent authority is pleased to ante-date the promotion of following PMS BS-17 
officers e.f the dates as mentioned against each with all (jack benefits/cons.equential 
hei'iefits anci 'O-designate them as PCS(EG) BS-17'.-

in pursuance of Judgment of

of ante-dat;e:d 
promotion as PCS. (EG) 

' 27.12.2005 

26.01.2000^
2_7.12.2005 
15.05.2000 
29.05.200C /

S.No. ] Nan'se of PMS BS-17of‘flcer for ante-dateci 
; promotion as PCS (EG) BS-17

1. ; Mr. Muhammad Iqbal Marwat ( Retired on 31.07.2009 ^
2. 1 Mr. Riaz Muhammad Baloch (Retired on 28.02.201 1)y i
3. I Mr. IHuhammad Farooq 

Zaarmat All (Retired on 05.03.2010)
5..... i Mr, Muhammad Zaheer-ud-Din (Retired on 
... i, 1.3'08_.20n)__
6. _ j Mr. Ahniad_Khan Orakzai
7. I Ml- Mi.ihamrncxl Iq'h.nl Khattak
8. i Mr. MjjharnnnacI Javocl
9. I Ml'. Azarn Jan Khalil 
l.b. ■ Mr. Ahniad Jan Afridi 
M. ; Ml. Na_zar GliI Moi'unanc
12. i'Mr. Muhammad Manif (ch-ed cn 31.03.2010)
13. 1 Ml. Tahir Muhammad
lA ; Ml. Muhammad Rahq (itetirec rjn 01.03.2012) s/
15. i Mr, Muhammad Fakhruddin
16. ■ M:'. Farzand All
17. ! Mr. R^matullah Khan VVazir
18. i Mr. Qaiser Khan

i 19'. i_Mr. ^du[_4hakoor Dowai 
' 20". i Mr. Azizullah Khan Mehsud

9. y

y

01.06.200(1 z
07.06.2001! M 
'10-01.200' 
10'.02.200i
08.09.200 
09.09.2001'''
19.09.20(n--
27.12.2005 
27.12.2005 
13.11.2001 
03.03.20C5 
13.1 1.20C1 
i'3.i).20(:r' 
26.l.2.200y 

'"13-01.2002 /I> -.



\ ■«-/

21. Mr.! I'.'aeeiTi Anwar Khan
4.i:. Lo[_Klian (l^r-jiirccj 

Damsaz Khan 
Habibullah VVa/ir 

Mr. Zafej Al'rKhan 
_Mr. Gumahid (Retii-nd 

M_r Abdul Mateen 
28.^! Mr. Akbar Jalal 
29_Mr. Kh^sta Rahman 

Mi-. SlT^is uj Aiam 
Ma- Fa_^lj?ehman 
,Mi-. LuW.ui'Jkehman (died 
Mr. lAashid Mohood 
Mi-. Muhammad .lairni 
Mr. Kiwshid An 
Ml-, Khan
Mr. ML^htaq Ahmad 

Na_inimulTah (Retired

\
09-0d..2002 
,.Od.2002 
29.03.200A \ .'
23.0.5.2002 
29.05.200A 
31.08.2002 
13.11.2.002.
0A.03 2003- 
24.63,2003
27.12.2005 

. ..21.05.2004
27.12.2005 
29.05.2004 
29.05.2004 
29,05.2004

...29.05.2004 
.29.05.2004 
.26.05.2007
2.7.12.2005 
.26,05.2007 * 
09,01,2006 
01.02.2005 
09.01.2006
27.12.2005 
26.03.2005 
69.01,2006

. 17.05.2005 
.13.01.2006 
27,04.,2006 
13.04,2006 
13.04,2006 
.25,05.2006 ■ 
11.-09.2006 
1.1,09.2006 
,26.05.2007 

„.2j.05-2007' 
.23,12.2006
23.12.2006 ' 
31:12.2006 ■
1.102.2007 

1,6,02,2007 
16.02:2007

' r
02.1 1.2010 •y

;
A

24.
\25,

26,
on 13.03.201 i.) ,/27

t-

30. \
\ •31, \
\

2, \
on 25.10.2010)•5 0 \.5J.

O 4.
''5. war
36.
37
o 8. Mr,

24.09.20i0)
' --nied on id 06 "ohn-i .•

iSyedlsm.ail All Shah Gillani ‘
.Mr. Ahmad Khan

on39. Ml'.
.'4

40.
41.
42. Mr cinjdiihanimarl 

Mi-. SaeecI ur Rohinan 
Mr,

43.
44 /

i dn 02.0;.2012)iriir
h - ^^r^pd Navoed
) .l§.:_j.,.Mr. Hi^yacLiiiah

"^.-2:,, Mr, S-aid Ahmad Ian 
r4i. Abdul Hamid J.an
Mr, Miyliairo.pd-ruhal) (Reared on 12.06.200)-^

-■■■ ■ ^(L'Lanat Knan (Reared on 14.08.2010)
Tr' (l-.eiircd on 12,05 20>2) '
hlr. Muhammad Siddique ' ' '''

,Mr F,ai<_hrLi Zaman 
.Mr. I ha da c Khan 
.Miaiy .'^fandpar 
M];. ,Rqsool Khan

(48.
49.
SCy.
51.'
52.

15^ .
54.
55.

I 56.
57,

retired on 30.IC.2010) -r
M rnta zi G Khan 

^9_^.Mr. Ate-ur^Rehman 
9-^...Mr. Shphab Ha 
yw.Mr., Khsanullah 

Mr. Ghulam Habib

•’■nid Youaarzai
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IN THE SUPREME COURT OF PAKISTAN
(AppeUalc Jurisdiction)

Present:
Mr. Justice Anwar Zahccr Jamali
Mr, Justice Sh. Azinat Saeed

erVIL PETITION NO-254-F OF 2013
(On appeal from 1/u: judgment dated 21.2.2013
of the Khyber PaklitunkJtwa Service Tribunal, 

...... .. Pc^hiwar passed in Appeal Nv.1^8/2010)

Government of Khyber Pakhtunkhwa through 
Secretary ^tablishment Department, Peshawar and

others .

I

. ... Petidoner(s)c

Versus

.... Respondent's)
Khan

; Mian Arshad Jan, Addl. AG KPKPor the Petitioner (s)

: In personRespondent
i.

05.3.2015Date of hearing

ORDER

A..w..7..l„.,f lamali.l.-Ailcr hearmg Uie subrnissions ot the

satisfied that Etc relief granted 

is in accordance with law.

learned Addl. Advocate General, KPK, we 

to tlie respondent by the Tribunal in its judgment 

Moreover, there is no

are

substantial question of law of public importance
\ ;

petition, wlrich may justify invoking the jurisdicUon of this 

rdcle 212(3) of the Constitution of the Islamic Republic o.

itit^yedSin this

<=o.
' ^ 

O IJ ^Jy tire petitioners. Dismissed. Leave refused......
io ZaUeer Jant; 

t Saeed,d
Sd/- Anwar 

SU. Aima
t

0 i.L 1s-1 «

9f!TWC

•o
Deputy Registrar, 

Supreaie Court of P 
Pn.shaivpn

a!cPeshawar,
05.03.2015

ed for reportinttNot app



>■4 BEFORE THF. KHYRFR PAKHTUNKHWA SERVICE TRIBUNAL. PE5HA\

Appeal No, 1358/2010

Da':e of Institution. 
Date of Decision

19.7.2010
21.2.2013

.-J. .V''Azam Khan son of Azad Khan, Section Officer (Police-i), 
l-IOiTie DcpartriionL, Government of Khyber Pakhtunkhwa, 
Peshawar.......................... (AoDO’ianO

VERSUS

]. Government of Khyber Pakhtunkhwa through Secretary, Establishment 
Deparimenr, Peshawar.

. 2. Government of Khyber Pakhtunkhwa through Chief Secretary, 
Peshawar (Respondents)

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL-' ACT 1974 AGAINST THE IMPUGNED 
NOnFICATTON NO.SOE-III{EO)3(45)2007; DATED 19.2.2008 OF 
RESPONDENT NO.2, WHEREBY THE APPELLANT WAS PROMOTED 
TO PROVINCIAL management SERVICE (8PS-17), ON REGUUR 
BASIS WITH IMMEDIATE EFFECT ON 19.2.2008 INSTEAD OF 

' 2,12.2003 AND ALSO ORDER DATED 11.6.2010, OF RESPONDENT
NO.l WHEREBY HIS DEPARTMENTAL APPEAL WAS NOT ACCEDED 
TO IN VIOLATTQN OF RUi FS AND REGULATIONS.

MR. 5AADULLA.H KHAN MARWAT, 
Advocate For appellant.

MR, SHF.RAFGAN KHATTAK, 
Addi. Advocate General For respondents.

SYED MAN200R ALl SHAH, 
MR, NOOR ALI KHAN, ,

MEMBER
MEMBER

JUDGMENT

SYED MANZOOR ALI SHAf-i, MEMBER.- This appeal has been filed by 

Azam Khan, the appellant under Section 4 of the Khyber Pakhtunkhwa Service 

Tribunal Act 1974 against the order dated 19.2,2008 of respondent Np.2, whereby 

be was'promoted to Provincial Management Service (BPS-17) on regular basis with 

immediate effect from on 19.2.2005 instead of 2.12.2003 and against the order 

dated 11,6.2010,'whereby his departmental appeal has been rejected. It has been 

prayed that .on acceptance of the appeal, the respondents may be directed to 

antedate ahd regularize promotion of appellant as Section Officer BP5-17 (SG) 

w.e.'f 2,12.2003 instead of 19.2.2003.

Brief facts of the case as averred in the memo: of aopeai are that the 

appellant while serving as Private Secretary in the Civil Secretariat was appointed

2



/

3s SecUon Officer ('RP^-17'i nn ->^1.
acting charg basis w:th immediatb effea bv the

competent aoihoncy vide order dated 2.12 2

on regular basis

of 3nte-dating his promotion w. 

several times

^003. He was subsequently promoted
vide notification dated 19.2.2008 with im.mediate effect instead

w.e.f. 2.12.2003. The appellant agitated the matter:
through appeals/appiicajions 

vested rights regarding ante.-dation
to higher authorities for seeking his 

of his promotion from the date when the

. Feeling aggrieved, the appellant Pled 

j competent authority, which

vacancy was available in his turn, but in vain F

departmental appeal on 29.^1.2010. before the 

rejected vide order dated 11.6.2010, hence the
was

present appeal.

3. After receipt of the appeal. pre-admission notices were is.sued to the 

for three times, the respondents 

was admitted to regular' 

contested the

respondents. Despite of repeated adjournments 

failed to file 'written reply. On 15.10.2010, the appeal
hearing. Written, reply by the. respondents fled on 6.1,2.2010 and
appeal.

4. Arguments heard and record perused-
r

5 iTne learned counsel for^ the appellant argued that a large number of 
posts of aPS-17 of PCS(ExGCdtive & Seemtanat Greu-ps) were fallen 

share of promotion quota since long in
vacant to the

the Civil Secretariat even then the appellant 

on acting efunrge i-jasis 

t v/a.""' promoted on regular 

when clear 

Stated 

was

alongwith others was OPPOintjed as SriClion Officer ibPS-17) 

vide o.der dated 2.12,2003, On 19.2.2008, the aadcll.m

l).'3Si;; witl'i irnmediai.c cfrpct instead of antc-datlny his promotion
vacancy was available for him and deprived him, of ,his legitimate rights. He
that if g [••ivil

subsequently prorhoted
servant was asked tc hold a higher post tO which he

on regular basis, was entitled to the salary etc. attaching 

same and also entitled to any other
to such post for the period that he held the

benefCs including seniority 

department to promote him
etc. because it was the duty of the respondent 

on regular basis agai.nst a post available for him He
relied on a judgment of the 

• 2006-SCMR- :'93S,
august Supreme Cou.-t of Pakistan as reported in 

judgment dated

: and another in

He further stated that vide consolidated
13.3.2009, in' similar nature

cases of Muhammad Iqbal Khattak
Service Appeal No, 6l2/200p, wherein

on acceptance of the appeal, the offdai 
to ance-datc promotion of each of therespondents were directed 

to the respective dates on which a 

turn of the appellants

two appellants
vacancy became aviiabie for tne respective

or from the respective dates of their taking charge of such 
vacancy on ofhcialing/acting charge basis, whichever is ater. This ji;dg.ment qf t.og 

i'lde

I of 2010. The appellant bem.g

Tribunal has also been upheld by 

judgment dated 2^.5.2012 m C.As No. 860 to 661
tfie august Supreme Court of Pakistan
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similarly placed person is ^Iso entitled to the 

the appeal may be accepted as prayed-for.
same treatment. He requested mat

7, The learned AGR argued that the appellant 

Officer (BPS-17) purely
was appointed as Section

on temporary basis as well as stop gap arrangement which 
do not accrue any right. Under sub ruie-4 of Rule-9 of (Appointment, Promotion

and Transfer) Rules 1989, appointees against a temporary vacant post are iiableto 

reversion till the return of the Hen holder ofj the post against which he was 

promoted/appointed,,Hence acting charge appomthient does not confer any right 

for the purpose of regular promotion. However, the appellant was appointed on 

acting charge basis against the post reserved for initial recruitment. On 
promulgation of PMS Rules 2007, a working paper was prepared anp placed before 

■ the PSB, which in its meeting held on 9.2.2008, considered name of the appellant

and recommended for .oromotion to the post of PMS (BPS-17) on regular basis. So
I. :

far as the question of back benefits i ( i

IS concerned, the appellant is getting aii
financial benefits of 8PS-17 w.e.f, the date of his appointment on acting basis. He 

requested that the.appeal may be accepted as prayed for.

. f

8. The Tribunal while 

learned counsel for the 

Section Officer (BPS-17) 

ruling of the: august Supre

agreeing with the arguments advanced by the 

3pp,ellant observes that the appellant was promoted as
acting charge basis vide order dated 2.12.2003. As per 

Tie Court of'Pakistan

on

if 3 civil servant was' asked to
hoid a higher post to whicl\ he was subsequently promoted

on regular basis, was
entitled to the salafy etc. pachinq to such post for the period that he held the 

same and also entitled to a hv other benefits including seniority etc. because it 
the. duty of the respondent department

was
to promote the appellant on regular basis 

Judgment dated 13.3:2009 in 
612/2008 has also been-upheld by the august Supreme Court 

of Pakistan vide judgment dated 24.5.2012 in C.As No. 860 to 861 of 2010.

against a post available for him at relevant time. . !

Service Appeal No.

I'9. In view-of the above, the , 

respondent department is directed to ante-date promotion
appeal is acceoted to the eytent that the

- ' of the appellant from '
)the date of availability of post in his quota. 

Rile be consigned to
i-'Parties are left to bear their own costs. k «

he record.
’■■■W AMNQUNCEph 

CT--21',2.2013.
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Oepi.-tv Secreta'V {'Budget) ’ 
Oeoai't+T^ent.

Govt' of K.P.K,. :
C'vii Secretariat, P.es.iv^war,

.* ; •
*«•
•' * v

• ^
»

i •.2. i^-h'tiao Ahi-nad.
Depi.itV Secretary (JpC)
Govt of K.P.K.,
Civil Secretariat. Per^i-iawar. ^
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I

■ •“•.- ■
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respondents present.
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decided on 13.3.2009, Appeals.N'o. 574/200',’. >7.'i 

76-597/2009 decided on 09.4.2009 
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judgment in Service Appeal No, 575/2009, decided 
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/ £To, .•'.r

>^3 .'The Chief Secretary,
Govt: of Khyber Pakhtunkhwa
Peshawar.

Subject:- APPEAL FOR PROMOTION DM REGULAR BASIS FROM THE DATE 
OF OCCURRENCE OF VACANCIES / ACTING CHARGE BASIS.

Respected Sir

I alongwith other officers of Civil Secretariat had submitted a joint appeal 

on dated 04-04-2013 on the subject noted above, but action is still awaited. I beg to 

submit again as under;-

That the appellant is serving in the Civil Secretariat Peshawar against the 
post of Deputy Secretary '(8PS-18) on regular basis.

That the appellant has got at his credit a long tenure of service standing 
more than 30 years.

I.

That the appellant vyas previously sen/ing as Superintendent- 
(BPS-16) in the relevant department. Notification was issued on 
02-12-2003 by the Provincial Government in consultation with Provincial 
Selection Board, whereby the appellant was appointed as Section Officer 
(BPS-17) on Acting Charge Basis with immediate effect. Copy of the said 
notification dated 02-12-2003 attached as Annexure-A.

That the appellant had been serving on the above said post in his 
officiating capacity and it was 19'^ February. 2008 when the notification 
with regard to the regularizations of the appellant for the.Acting Charge 
Section Officers to the Section Officer (BPS-17) in Provincial Management 
Sen/ice (PMS) was issued with immediate effect (Annexure-B), after 
serving in PCS Secretariat Cadre from 02-12-2003 to 18-02-2008.

That right from the issuance of the above said notification, the appellant 
has been struggling for his right of regularization from the'date of his 
acquiring the Acting.Charge i.e. 02-12-2003,

IV.

V.

That in the meanwhile some colleagues of the appellant being on the 
same footings have approached to the Senyice Tribunal and a detailed 
judgment with regard to the regularization of the appellant was issued by 
the Service Tribunal in Appeal No. 612 & 613/2008 dated 13.03.2009. 
whereby the above said relief vyas granted to the appellants by the 
Tribunal. Copy of judgment is attached as Annexure-C.

VI.

That, however, the said judgment of the Service Tribunal was challenged 
before the Supreme Court by the Establishment Department and the 
Honorable Apex Court was kind enough to give an elaborate and detailed 
judgment with regard to the same grievance on 24,05.2012. Copy of the 
said judgment is attached as Annexure-D.

VII.

That as a result of the above said judgment of the Honorable Supreme 
Court of Pakistan the notification with regard to the anti-date promotion of 
the petitioners from the dates of their taking Acting Charges on the 
relevant posts was issued. Copy of the said notification dated 25.07.2012 
issued by the Establishment Department is attached herewith as 
Annexure-E.

VIII.

(Contd; page - 2)
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In another case Government of Khyber Pakhtunkhwa Vs Azam Khan, the 
Supreme Court of Pakistan upheld the decision of the Khyber 
Pakhtunkhwa Service Tribunal in the service appeal No,1358/2000 and 
granted relief to the appellant (Annexure-F).

In another writ petition No.2640-8/2012, Abdus Samad and others Vs 
Government of Khyber Pakhtunkhwa, the Peshawar High Court Peshawar 
granted relief to the petitioners by extending the benefit of judgments in 
the similar cases (Annexure-G).

Recently the Khyber Pakhtunkhwa Service Tribunal, has decided in 
Service appeal No.1589/2011 Muhammad Jamil 'Vs Government of 
Khyber Pakhtunkhwa to allow the benefits of the judgments in the service 
appeal, cited above in the same manner as was prescribed and indicated 
in the above judgments (Annexure-H). *

That in the light of the above noted facts the appellant also did not 
approach to the Honorable Service Tribunal as his case being totally 
identical to the cases of the Civil Servants who had agitated the above 
said matter before the different forums including the Service Tribunal, High 
Court and the Honorable Supreme Court of Pakistan, hence the appellant 
is therefore, legally entitled to be treated alike and any denial from his 
above said right from the Establishment Department side will not only be 
un-constitutional, discriminatory and also contradictory to their own 
notification issued above for the regularization of the, other Civil Servants 
being on the same footings.
That by not extending the benefit of the judgment of August Supreme 
Court mentioned above to the appellant, Establishment Department is also 
in clear violations of the directions as issued by the Supreme Court of 
Pakistan contained in 1996 SCMR 1185, the relevant partition where of is 

• reproduced below for the ready reference:-

“we may observe that if the tribunal or this court decides 
a point of law relating to the terms of service of a civil 
servant which covers not only the case of the civil servant 
who litigated, but also of other civil servants who may 
have not taken any legal proceedings, In such a case, the 
dictates of justice and rule of good governance demand 
that the benefit of the above judgment be extended to 
other civil servants, who may not be parties to the above 
litigation instead of compelling them to approach the 
Tribunal or any other legal forum. The above view was 
reiterated in 2005 PLC (CS) 368 and followed in 2006 PLC 

(CS}11”.

That the Establishment Department is under obligation in terms of Article 

190 of Constitution of Islamic Republic of Pakistan, 1973 to act in 

accordance with and to comply with the above unrequivocal direction of 

the Apex Court and extend the benefit of the above said judgment to the 

appellant was equally entitled to the same relief and refrain from forcing 

them to individually approach the Service Tribunal for the same relief as 

has already been granted by the different legal forums including the , 

Honorable Supreme Court of Pakistan.

IX.

X.

theXI, •

XII.

XIII.

XIV.

Contd: page - 3
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r

GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT DEPARTMENT ;

NO.SOE-11(ED)3(599)2003 
Dated Peshawar the November 26, 2015

To

Mr, Muhammad Naseem, 
Deputy Secretary (BPS-18), 
Finance Department.

I

APPEAL FOR PROMOTION ON REGULAR BASIS FROM THE
DATE OF OCCURRENCE OF VACANCIES / ACTING CHARGE 
BASIS. - - ■ I

SUBJECT;

V
Dear Sir,

I am directed to refer to your application dated 27.10.2015, addressed to
I

Chief Secretary. Khyber Pakhtunkhwa and to inform that your appeal being'devoid of 

merit hu.s been regretted by the competent authority. I
!

Yours faithfully, I

SECTION OFFICER (E-U)
I/
;

■ I

I
t

ii
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VAKALAT NAMA

NO. : /20

IN THE COURT OF C eA-oic^

Mvi>-W':iL\Aa /V^AJr>ivv> (Appellant)
(Petitioner)
(Plaintiff)

VERSUS

i^fk. eT7 ‘ (Respondent)
(Defendant)

I/Vy^, Lj-^focwvNO^^wv

Do hereby appoint and constitute Af. Asif Yousafza/, Advocate^ Peshawar^ to 
appear, plead, act, compromise, withdraw or refer to arbitration forj me/us as my/our 
Counsel/Advocate in the above noted matter, without any liability for his default and 
with the authority to engage/appoint any other Advocate/Counsei on my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all 
sums and amounts payable or deposited on my/our account in the above noted matter. 
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the 
proceedings, if his any fee left unpaid or is outstanding against me/us.

0> 1Dated 720
(CLIENT)

ACCEPTED

M. ^IF YOUSAFZAI 

Advocate.

OFFICE:

Room # FR~8, 4^'’ Floor, 
Bilour Plaza, Peshawar, . 
Cantt: Peshawar 

Cell: (0333-9103240)
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^ BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

Service Appeals No. 240 of 2016

(Appellant)Muhammad Naseem

Versus
1. Chief Secretary, KhyberPakhtunkhwa. '
2. Secretary to Govt, of Khyber Pakhtunkhwa, Establishment Department
3. Secretary to Govt, of Khyber Pakhtunkhwa, Finance Department.

(Respondents)

PARAWISE COIVIIVIENTS ON BEHALF OF RESPONDENTS NO. 1, 2 & 3

BRIEF

The appellants have requested for antedation of their promotion in BS-17 w.e.f. 

the date of their acting charge appointment in BPS-17. These officers while working as 

Supdt / Private Secretaries were appointed as Section Officers on acting charge basis 

against the posts falling under initial recruitment quota under rule 9(3) of Khyber 

Pakhtunkhwa, Civil Servants (Appointment, Promotion & Transfer) Rules, 1989. Later 

they were promoted as PMS BS-17 on regular basis upon availability of vacancies 

in their share. According to rule 9(6) of Khyber Pakhtunkhwa, Civil Servants 

(Appointment, Promotion & Transfer) Rules. 1989, “acting charge appointment shall not 

confer any vested right for regular promotion to the post held on acting charge basis”. 

Hence, plea of the appellants for antedation of their promotion is not justified. The 

judgements of Services Tribunal and Peshawar High Court, Peshawar referred by the 

appellants in cases of Mr. Muhammad Jamil and Mr. Abdul ;Samad & others 

respectively are also challenged by this department in Supreme Court of Pakistan and 

are subjudice.

on

i

Respectfully Sheweth,

PRELIMINARY OBJECTIONS:

That the appellants have got no cause of action/locus standi to file the instant 
appeals against the respondents.
That the appeals are not maintainable.
That the appellants have presented the facts in manipulated form which
disentitles them for any relief whatsoever. i
That the appeals are barred by law/time.-
That this Honourable Tribunal lacks jurisdiction in the matter.
That the appellants have suppressed material facts from the Tribunal.
That the appellants have not come to the Tribunal with clean hands.
That the appellants are estopped to file’the instant appeals due to their own 
conduct.
That the appeals are bad for non-joinder of necessary parties.
That the instant appeals are hit by Section 4(1) (b) (ii) of the Khyber 
Pakhtunkhwa, Services Tribunal Act, 1974.
That the appeals are hit by laches.

1.

2.
3.

4.
5.
6.
7.
8.

9.
10.

11.
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ON FACTS:

1. Needs no comments / Pertains to record.

2. Correct. Pertains to record.

3. Upon availability of vacancy in their share, the appellants were promoted to PMS 
BS-17 on regular basis in 2008 and PMS, rules were promulgated at that time. 
Moreover, as per rules, promotion is always notified with immediate effect.

4. Incorrect. The referred appeals i.e. 612 & 613/2008 were filed by Mr. Muhammad 
Iqbal Khattak and Mr. Ahmad Khan, who belonged to PCS (EG) cadre. As posts 
were available in their share, hence Services Tribunal, Khyber Pakhtunkhwa 
ordered to antedate their promotion and the said judgment of Services Tribunal

also upheld by the Supreme Court of Pakistan. Accordingly, their promotion 
was antedated.
was

5. As explained above.

6. As explained in Para 4 above.

7. Incorrect. The Service Tribunal, Khyber Pakhtunkhwa had only directed to 
antedate promotion of Mr. Azam Khan w.e.f the date of occurrence of vacancy in 
his share. The said judgment of Services Tribunal was also upheld by the 
Supreme Court of Pakistan. As the promotion of the officer was made at the right 
time, hence a compliance report has beeri forwarded to Supreme Court of 
Pakistan as well as Services Tribunal, Khyber. Pakhtunkhwa.

8. The Provincial Government in consultation with Law Department has filed CPLA 
in the Supreme Court of Pakistan against the referred judgment of Peshawar 
High Court, Peshawar and the case is subjudice.

9. The Provincial Government in consultation with Law Department has filed CPLA 
in the Supreme Court of Pakistan against'the referred judgment of Services 
Tribunal, Khyber Pakhtunkhwa and the case is subjudice.

10. Incorrect. The departmental appeals of the appellants were rejected as they were 
devoid of merit and appellants were not .entitled for grant of antedation of 
promotion.

1

ON GROUNDS: • ;

A. Incorrect. The letter dated 27.11.2015 vide which the appellants were informed 
about rejection of their departmental appeal^,is'justified, according to law 
of justice and is liable to be kept intact. T '

B. Incorrect. The appellants were appointed 'to the post of Section Officer on acting 
charge basis against the posts falling under initial quota under'rule 9(3) of Khyber 
Pakhtunkhwa. Civil Servants (Appointment, Promotion & Transfer) Rules, 1989. 
No posts were available in their share forlpromotion.

C. Incorrect. The case of appellants is not identical to the referred cases of Mr. Iqbal 
Khattak and Mr. Ahmad Khan as both belonged to PCS (EG) cadre and posts 
were available in their share. Their promotion, was antedated as Supreme Court 
of Pakistan also upheld the judgment of Kbyb'er, Pakhtunkhwa Services Tribunal
in Service appeal No.612&613of 2008.'■ , '• :

.■1 . ■

D. This department in consultation with Lawp.epartment filed CPLA in the Supreme 
Court of Pakistan against the referred’judgrnent of Services Tribunal and the 
case is subjudice.

norms



1 # E. Incorrect. The cases of appellants are altogether different from the cases of Mr. 
Iqbal Khattak & Mr. Ahmad Khan as, already, explained above. However, the 
instant appeals are similar to the cases of Mr. Abdul Samad & others in Service 
appeal No. 2640-8/2012 and AppealrfNo. 1589/2011 filed by Mr. Muhammad 
Jamil wherein relief has been granted to the appellants by Peshawar High Court, 
Peshawar & Services Tribunal Khyber/Rakhtunkhwa respectively. However, this 
department in consultation with Law '.Department has filed CPLA in Supreme 
Court of Pakistan against above mentioned judgments and cases are still 
subjudice.

F. Incorrect. As explained earlier.

G. The respondents may also be allowed to forward additional grounds.

I •

In the light of the above mentioned submissions / facts, the instant 

appeals being devoid of merits, legal footing and badly time barred may be
I

dismissed. ^

Secretary Finance Depart 
(Respondent No.3)

(Respondents No.1&2)

i
. <

4
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^FORE THE KPK, SERVICE TRIBUNAI , PESHAWAR

Service Appeal No. 240/2016

Muhammad Naseem VS Govt: of KPK & others

REJOINDER ON BEHALF OF APPF! ! ANT

RESPECTFULLY SHEWFTH-

Preliminary Obiertinnc-

(Ml) All objections raised by the respondents are incorrect a id 

baseless. Rather the respondents are estopped to raise 

any objection due to their own conduct.

FACTS:

1. Admitted correct by the respondents as the service record 

the appellant is present in the concerned department.

Admitted correct by the respondents as the service record of 
the appellant is present in the concerned department.

or

2.

3. Incorrect. The appellant was appointment as SO (BPS-17) on 

acting charge basis in 2004 which means that post of BPS-17 is 
available at that time and according 

judgment that if post is available then civilto superior Courts
^ ^ -I servant should be

promoted on regular base rather than acting charge base.

4.

superior Courts judgment that if post is available' then civil 
ctoge^bTse^^ Promoted on regular base rather than acting

5. As explained above.



/

6. As explained in para 4 above.

Incorrect. While para 7 of the appeal is correct.

Not replied according to para 8 of the appeal. Moreover para 8 
of the appeal is correct.

Not replied according to para 9 of the appeal. Moreover para 9 
of the appeal is correct.

Incorrect. The appellant has good cause of action therefore he 
departmental appeal which was also rejected for no good 
ground.

7.

8.

9.

10.

GROUNDS:

A) Incorrect. The impugned orders dated ,01.02.2016 is 

against the law, facts, norms of justice and material 
record, therefore not tenable and liable to be set aside.

Incorrect. The appellant was promoted to the post of BPS-
17 on dated 10.7.2004 on acting charge base which
means that post the post of BPS-17 was available at that 
time.

on

B)

C) Incorrect. While para C of the appeal is correct.

Not replied according to para D of the appeal. Moreover 

para D of the appeal is correct. , • '

Incorrect. The case of the appellant is similar to the cases 

mentioned in para E of the appeal, therefore the appellant 
is similarly placed person and also entitled * for the*' 
relief.

D)

E)

same

F) Incorrect. As explained earlier.

G) Legal.

It is, therefore, most humbly prayed that the appeal 
of appellant may kindly be accepted as prayed for.
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^ iK APPELLANT

Through;
/w ( M. ASIF YOUSAFZAL) 

ADVOCATE SUPPi|lE COURT,f &!

(TAIMUR ACtWaN ) 
ADVOCATE HIGH ICOURT. ,

1

AFFIDAVIT

It is affirmed and declared.that the contents of rejoinder 

are true and correct to the best of my knowledge and belief.

I •

I

I

;
I


