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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

iR BEER B e
HAS BEEN REJECTED

) PESHAWAR

Service Appeal NO 5 50 /2023

Sana Ullah Ex Constabie No 4152, Elite Force, Centre Hakimabad
~ Nowshera. C memserervesseresareanns Appeliant

VERSUS

1. Provincial Polic]e Officer, Khyber Pakhtunkhwa, Peshawar.

2. Commandant Ellte Force, Khyber Pakhtunkhwa Peshawar.

3. Deputy Commandant Elite Force, Khyber Pakhtunkhwa,
Peshawar. '

4. Capital City Police Officer, Peshawar.

........................ Respondents

APPEAL U[S 4 OF THE KHYBER PAKHTUNKHWA, SERVICE

TRIBUNAL ACT 1974 AGAINST THE IMPUGNED ORDER
DATED 09-02-2023 OF RESPONDENT NO 1, WHEREBY
REVISION PETITION OF THE APPELLANT FILED AGAINST
THE ORDER DATED 06-04-2023.OF RESPONDENT NO 2
AND ORDER DATED 09-11 -2016 OF RESPONDENT NO 3

PRAYER:-

On acceptance of this appeal the impugned Order dated 09-02-
2023 of respondent No 1, Order dated 06-04-2022 of
respondent No 2 and Order dated 09-11-2016 of respondent No
3, may kindly be set aside and the appellant may kindly be
ordered to be reinstated in service with all back benefits,

Respectfully Submitted:—

1. That the appellant was initially enlisted as Constable in Police

on 05-11-2008 and since enlistment the appellant performed

her duties with -honesty and full devotion and to the entire

satisfaction of his high ups.

2. That the. appellant while posted on deputation from Capital City

Police to Elite Force Center Hakimabad Nowshera was involved
in false murder case along with his father and brothers vide FIR
No 180 dated 06-07-2016 U/S,s 302/324/148/149-PPC of Police
Station Sardheri Charsadda, however on the eventful time and

®
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date the appellant was present in Police Lines Mardan as
evident from the CDR. {Copy of FIR & Mobile data is enclosed
as Annexuae A & B).

3. That in orde'r to save his life the appellant was unable to have
performed hls duties, but in the meanwhile the appellant was
removed from service by respondent No 3 on the allegations of
being mvolved in criminat case and absence from duty for
about four‘months and some days vide Order dated 09-11-
2016, which order was never communicated to the appellant.
{Copy of Qrder dated 09-11-2016 is enclosed as Annexure
C).

4. That the appellant surrendered before the component Court of
law getting|his pre-arrest bail on 18-09-2018 and was arrested
after the rejection of his BBA where after his bail applications

- were dismissed and finally the appellant was acquitted of the
criminal case by the Court of competent jurisdiction vide
Judgment qated 26-02-2022. {Copy of Judgment dated 26-
02-2022 is enclosed as Annexure D]

5. That after lolzntalnlng copy of Judgment, the appellant soon
within the prescnbed time filed departmental on 28-03-2022
appeal before respondent No 2 which was rejected vide Order

dated 06-04-2022. (Copy of departmental appeal & order
dated 06-04—2()22 is enclosed as Annexure E & F),

6. That there after the appellant filed Revision Petition Under Rule
11-A of Pouce Rules 1975 before respondent No 1 which was
also rejected vide Order dated 09-02-2023. {Copy of Revision

Petition & Order dated 09-02-2023 is enclosed as Annexure
G & H). '

7. That the impugned Orders dated 09-11-2016, Order dated 06-
04-2022 & Qrder dated 09-02-2023, are against the law, facts
and principle|s of justice on grounds inter-alia as follows:-

GROUNDS:

A.That the impugned Orders are is illegal, unlawful, without
lawful authority and void ab-initio.

B. That mandatory provisions of law and rules have been badly
violated by the respondents and the appellant has not been
treated according to law and rules in violation of Article 4 and
25 of the Constitution.
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C. That the all(?gations‘against the appellant were false, baseless
and unfounded which were also repelled by the Court of
component?!jurisdiction by acquitting the appellant of the
criminal charges.

D. That Ex-parte action has been taken against the appellant and
he has been condemned unheard. -

E. That pno Charge Sheet and Show Cause Notice were
communicated to the appellant. -

F. That the impugned orders are void being passed without lawful
" authority and jurisdiction, as the appellant was on deputation
from Capital: City Police to Elite Force and thus respondent No 3
had no jurisdiction to have removed the appellant from service.

G. That after being acquitted from the charges, the appellant was
required to have been reinstated in service but he was denied
such right for reasons other than fair and bonafide.

H. That the appellant was never associated with any inquiry, thus
too the impugned orders are liable to be set at naught.

L. That even otherwise the appellant was not present on the spot
at the eventful date and time, thus too he is entitled to be
reinstated in service.

J. That the punishment awarded to the appellant is too harsh. ~ -

K. That the principles of natural justice were badly violated and
the appellant was not heard before adverse order.

L. That the appellant was not afforded opportunity of personal
hearing. '

M.That the appellant is jobless since her illegal removal from
service.

N.That the. appellant seeks the permission of this honorable
tribunal for. further/additional grounds at the time of
arguments.

it is therefore prayed that appeal of the appellant may
kindly be accepted as prayed.for in the heading of the appeal.

)
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Any | other relief deemed approprlate and - not
specifically asked for may aiso be granted in favor ‘of the
appellant. 1 s
Dated:—20-02-20£3| ' Appeliant

- ‘ . Through
| :
I
| Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

;
I
|

|
LETOFBOOKS!

1. Constltutlon 1973
2. other books as per need

CERTIFICATE l

Certified. that as per mstructnons of my client, no other Service Appeal
on the same subJect and between the same parties has been filed
previously or concurrently before this honorable Tribunal. ““’C.’i:) f

ﬂ. ' ~ ADVOCATE.
] .
AFFIDAVIT

I, Sana Ullah Ex Constable No 4152, Elite Force ‘Centre Hakimabad
Nowshera, do hereby solemnly affirm and declare on oath -that the -
contents of this ‘A Appeal are true and correct to the best of my
knowledge and bellef and nothing has been concealed from th|s

_  DEPONENT
1716/~ ©-435FL2~S

053%- 89079 %

~ honorable Trlbunal




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
S s RETRER TARK TUNKHWA SERVICE TRIBUNAL

PESHAWAR _ | '
Service Appeal Nq? /2023 |
Sana Ullah............ .................................. SRR .Appellant
| VERSUS
PPO 8L OtNETS.covvetemsceuemerecommarrnsesessennssssersessesmsemsensssseenees --Respondents

APPLIQ_AITIQN FOR CONDONATION OF DELAY IF ANY
o :

Respectfuily Sul:rlr"nit!:ed:-

1. That the ac{::dmpanying appeal is being filed today in which no
date of hearing has been fixed so far.

2: That the grqunds of appeal may be considered as integral |
Part of this application.

3. That since the impugned order is void ab-initio being ex-parte
and without:lawful authority besides passed in utter violation of
law and prir](':IpIes of natural justice. Further copy of impugned
order dated; 09-11-2016 was never communicated to the
appellant aljld -the appellant through his own efforts after
acquittal hence, such lis are to be decided on merit instead of
technicalities: - -

4. That the law!as well as the dictums of the superior Courts also
- favors decisions of cases on merit. -

. It is therefore prayed that on acceptance of this
application, the gelay if any in filing of appeal may kindly be
condoned. : :

Dated:—20-02-202§ : _ Ap' peil nt
: 3 Through
Fazal Shah Mohmand
Advocate,

Supreme Court of Pakistan
AFFIDAVIT i ' )
1, Sana Ullah Ex Constable No 4152, Elite Force, Centre Hakimabad Nowshera, do hereby solemnly affirm

and declare on oath that the cw::mtents of this Application, are true and. correct to the best of my knowledge
and belief and nothing has been concealed from this honorable Tribunal.

»
e &

DEPONENT
3 1701-0435G4>-§
| 0333 Fgf8 743
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- .'HFYHFFP-"KHfIF{MHh'A.MJr.'E' ' - QOffice of the Deputy.Commandant

ie - Elite Force Khyber Pakhtunkhwa Peshawar
to. 16372 ~-80 | Dated <9//7 /2016,
" ORDER

This order will dispose the departmental proceedings against Constable
Sana Ullah No. -*-£1_5_g_ of Elite Force, on deputation from Capital City Police Peshawar.

He has been charged in case FIR No. 180, dated 06.07.2016 u/s 302-
?.24/'148‘-149 PPC Police Station Sardhairi district Charsadda and remained absent from
ity without any leave or prior permission w.e.from (4.07.2016 till this date. in this
regard Charge Sheet & Summary of Allegation was issued to him by this office vide No.
%390-95/EF, dated 15.07.2016 and SP Elite Force Mardan was appointed as enquiry

cfficer but he failed to appear before the enguiry officer, Similarly A Final Show

Cause Notice was issued to him but his reply was not found. To ensure his
abpearance, & notice was issued to him in daily newspaper “Aaj” dated 18.10.2016
and was directed Lo join the enquiry within 15 days after the publicalion of notice,
but he neither Jjoined i:he enquiry proceedings conducted against him, nor appeared
for duty. It seems that he has no interest in his current job.Enquiry Officer
Fecoramended him for major punishment.

Therefore; 1, Muhammad Hussain, Deputy Commandant, Elite Force

sovher 00 Blunikhwe Peshawar as competent authority, keeping in vicw the above

LECLs and recommendations of enquiry officer impose major penalty of removal from

service upon him from the date of absenice i.e 04.07.2016.

~ . W UHAMMAD BUSSAIN SN
Deputy Commandant
Elite Force Khyber Paitituniinva
Peshawar.
Copy of the above is forwarded to the:-

1. Capital City Police Officer, Peshawar for information.
Superintendent of Police, Elite Force Mardan.

e superintendent, Elite Force Khyber Pakbiunkhwa Peshis.a
Rl tlite Force Khyber Pakhtunkhwa Peshawar.

3. inchaige Kot, Elite Force Khyber Pakhturnikivva Pashawar.

v Accountant, Elite Force Khyber Pakhtunkiiwa Peshawar.

7. SRC, Elite Force Khyber Pakhtunkhwa Peshawsar.

3. PR, atong with complete enquiry file encl: 27 pages.

9 OHC, Elite Force Khyber. Pakhtunkhwa Peshawar.

|"—’
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iN'li:Eff COURT OF SHADANA MEMHSQOD
Addi: i

Sessions Judac J;.mu;e Madol Criminal Tria
vl ), Chars addan

Sessions Case Mo ; . i3/8CHACTC
Date of Institution : 17/04:2019
Date of Transter te CTC : 16/01/2028

Date of Decision ;o 267072022 </ ’

The State,

Mazhar Al Shah son of Anwar Shah resident of Patwaii Kali
Dosetwa, Tehsi! & District: Chwrsadda, | )
L (Lomplainant)

Inayat Ulah sou of Muhammad All Shah and

Sana Ullzh sen of inayat Uliah, :

Both residents of Patwari Kais, E'Joseh‘;'a, Tchs;il. & District
Charsadda.

-

...... . {Avcused iacmg rial}

Case FIR No. 180 dated 06/G7/2016
Offence w/s 302/324/148/14% PPC
Police Station Sardhert,

Mr Arbai Khalid Mehmood, advocate [ocunsei for the complain}ant)

Mr.

Waris Khan Muhammad Zai and Mro Imtiaz ur Rahmen, advocates

(Lounbcl for the accused)
'\/lr. balja'i Abinad Pubuc frosecutor for the Stame:

[UDGMENT:

gt

Thls judgmensi reletes to case FIR No. 180 dated: 06/07/2016

under section 30WU5247148/149 PPC of Police Stavon

Sardheri.

Fé"t ts as per contenis of FIR are that on 06/07/72010 at 05:40)
i ;

1

hourq wmnlam-rl J\1 char Al Shah reported the matter to
I ¥ :

e local police i Traums room of LB, Pes shawar 1 the

effeet that on e eventinl day b alongwirh injured Mudasis

¢




Shah, Azhar-Ali Shaly, Salman and his deceased father Anwar

S;hah were piesent in the Hujra of their house; meanwhile

agcused Kashif, Zia Ullah, Raza Uilah, Sana U‘;ilah sons of
Iﬁayaf Wlhiah and inayat Ullah duly arm&d' écame there
aliongwuh three unkr:own persoris and started ﬁrmf, upon the

L9mplalnant party with the mtentmn of k1llmg, 4" a result of

sé,ld i iring, complainant ;uongWhh otherk mcewed mjt.nes

while father of complainant name'ty Anwar Shah died on' the

)

nfilurasila, on the basis of whick the instant FIR was
registered. Hence the instant case,
{

Alfter registration of case, accused were absconded, so they

were proceeded under section 512 Cr.PC and progecution was

i ' i
; L R . . A
allowed to produce its evidence in their absentia. Later on,

ag¢cused Sana Ullah and Inayat Ullah were arrested and after

1

cﬁbmpletion of necessary investigation, supplementary Chalian
H i . . . '

were submitted against the accused. Accused have beep
I . i

symmoned, on attendance, provisions of section 265-C

C-r.P.C comhlied with and copies of the staﬁements ete.

p{owded to the accused facing trial. On 18/05/2019 charge

was framed apainst thc accused facing tn& mder section

302,’324/ 148/149 PPC by the then Court whereas -accused
denied the aliegations leveled against them and claimed trial.

Prosecution was then direcied to produce evidence against the

spot. Report of the coraplainan: was reduced in the shape of

o
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accused ‘and prove the Charge. Prosecution produced

itnesses as follows;

-

i Amjad Al ASI was examined as PWI who

ii.

il

incorpbrated the contents of Murasila into the shape of

~

FIR Ex.PA.

. o

Dr. Sahib Dad was e’xafnined as P\V—:?_,'who' on

. 06/07/2016, conducted aulopsy on the dead body of

deceased Anwar Shah. He' verified the jpostmortem
report Ex.PM consisting of 6-sheets including

pictorial. His endorsement on inquest report is

Ex.PM/1.

Waris Khan No. 16 was examined as PW-3, who is_

marginal witness to the recovery memo j(Ex.PW3/1),
vide which the Investigating Officer reéovered and

tOOi{ into possessién— blood stained earth frci)rn the place
of deceas;ed Anwar Shah and. sealed the saéme in parcel
No.1'and blood stained earth from the p}aé:e of injured
Mazhar Ali Shah and seaiea the same in iparcel No.2.

He is alse -marginal witness to recovery memo

Ex.PW3/2) vide which the Investigating Officer
gaung

~recoverced and took into possession 4 empties of 30

bore lying scattered on the places of accused and
sealed the same into parcel No.J3. He :is marginal

witness of recovery memo ExPW3/3 to Ex.PW3/7,




v.

I3 ' -
]

vide which the invesiigation Officer ook inw

possession the blood stained garments of deceased
namely Anwar Shah and injuied namely Azhar Shab,

Salmait, Mudusir and Mazhar ,produced by constabie

Niaz Muhaminad and sealed in parcels WNo. 4 w0 &

respectively. The Investigating Officer affixed SD
monogram on each parcel in his presence gs well as in
1 . " i

resence of other marginal witness. He verified the
p i

|mentionec‘i docuiments as cortect.

Qadir Shah Khan ASI was examined as PW-4, who

stated that on 06.07.2016, he was preseat in casualty

‘LRE, Peshawar, wherein, injured Mdzhar Shah,

Mudasir Shah, Azhar Ali Shah sons of fimwar Shah,

o
Salman §/o0 Nazar Muhammad and dece;ased Anwar

|
ibrought to wauma home LRH, Peshawar.;fMazhar Ali

o N
Shah S/o Haji Akbar R/o Patwari Kalli, Dosehra were

*Shah reported the matter as well oriented lat that time,

iwhich he reduced in writing in the shapel of murasila

1
1

(Ex.PA/1). The report was read over and ;ﬂxplained to
thim, which was thumb impressed by him@ as token of

its correctness, while one Salman verified his repert by

. i

'putting his signawre, He prepared the injiry sheets of |

.the injured Mazhar Shah (Ex.PW4/1), Azhar Ali Shah

(Bx.PW4/2), injured Salman (Ex.PW4/3), njured

A}
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iMlsdasir' Shah (Eﬁ(.PW4/4), injured Mudasir (Ex

!PWMS) and inquest report of deceased An“_!ar Shah

i(Ex.PW4/6). The inju_red 'wf;re sent to th.cje doctor for

medical treatment, while the dead body of the
l : ;

'deceased was sent for PM examination under the
escort of constable Niaz Muhammad,, while the
imurasila was sent to the Police Station for registration
| F .

of the case. He verified the mentioned documents as

‘correct.
.Qr. Muhammad Saqib was examined as PW-5, who on

'06/07/2016 «t 08:10 am examined injured; Azghar Ali

| Shah. He verified the medicolegal report (-EX.PWS/ 1),

review points (Ex.PW5/2) and OPD prescription chit
(Ex.PW5/3). |

‘Dr. Ruman Khan was examined as._ PWIE-6, who on
06/07/2016 examined injured Mazhar Shah Salman
and Mudasi;; Shah. He verified the 'f:nedico-legal'

reports  of  injured Ex.PW{i/l, EX.PEWG/Z and

Ex.PW6/3. ;
I i

!Statement of complainant Mazhar Alij Shah .was
irecorded as PW-7, he being the star wiiness supported
.the contents of FIR as well as thg stance of

prosecution.
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Azhar Sha.}:} son of .ﬁ;;]\afar Shabh was examined as PW-
8, he being injurcd and eyewitness éuﬁper{ecl the
\‘fersion of complainant a.s‘-lwell as Lhe stance of
prosecutior. '
Fazal Mabood Khan S.I- was examinledi as PW-C),
investigation of case Wgsl b';anded Iovg:r 'LO him. He
stated that he procesded 1o the spot and péi‘f.-:pared site
plan Eﬁ.-PB at the insience of compl'ainian{ Mazhar
L o -
Shah. He look inte possession blood staine%d earth from
the place of deceasea Anwar shah and seal:ed the éame
into parcet No.l (Ex"P-l). Similarly, he took into

possession hlood stained earth from the place of -

injured Mazhar Ali Shah and sealed thvie same into

parcel No.2 (Ex.P-2), vide memo already Ex.PW3/1.

‘He took into possession 4-emplies of 30 bore from the

~spot and have signed on all the four empties through a

sharp thing and sealed the same in parceliNo.3 (Ex.P-
3) vide recovery meme {(already Ex.PW3/2). He took
into possession blood stained garments iof'deceased

|
Anwar Shah. injured namely Azhar Shah, Salman,

"Mudasir and Muzear, sealed in parcelsiNo. 4 to 8

(Ex.P4 10 Ex.P$ respectively) brought by constable
Niaz Muhaminad vide memos already Ex.PW3/3 to

.'

Bx.PW3/7 respectively. He put 1/) monogram of SD




1~3

i - inside the parcel while 3/3 moncgrarm ou the parcels o
IR
) ‘ SD. He seni hleod-siained earth and 0100d stamed

garm’ems w e FSL vide c.»:-.rbon. copies of his

dppl.utmm ore BN PW‘)H and Ex. PW /2 and FSL

|
t
I

repons thLlCﬂ{ are T x PZ; and Ex, PZ A, respectwel Y.
He sent 4~&:r1'1‘ptit:s of 30 bore to th* FSL for
* ascertaining that whether these were fired from one
and the sﬁme welapon or otnerwise, \;i_a:le carbon, copy
of his application Ex.PW9/3 and report 'wl'j;ereof is kx.
| PZ/2. He prepared list of légal heirs of f:ii;eéeased Ex.
PW9/4 and placed on file inj@ sheets, ix}?_quést report,

PM report and medico legal reports alox}gwﬁh other

relevant documents on the ﬁle. He apphed and

-obta_iﬁéd warrant w/s 204 Cr. PC against a li the aocused

PN *

vide copy of application Ex.FW9/5 af;d obtained

e

proclamation notices w/s 87 Cr. PC agé;inst alt the

_accTus'ed Ex. FW9/6 and handed over the! .bdl'i'ls. te the
DFC  concerned  for execution.  As l:hc' accused
;  Sanaullah  was 5;r:1'ying in police depiartmf;:m, he
:i ;,therefo'r.e, :—1@;51ied for departinental ac:tioh? againét him
“through lr'lg,h ups, thelcarbon Icopy of said application

is Bx. PW9/7. He placed on file his m\m,l 1f=nurt w0 the

' Police Statmr.- vide copy of DD 'N"olli), - dated

v 07.07.2016 which is Fx. PW%8. He attached 8-photos
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of the spot which aréEx. PW9/9 to Ex.PW9/16 which
;i“,hows_: the hullet marks as .well. Fie racorded

statemtents of PWs and thereafter handed gver the cage

ifile to'l the then SHO Taﬁmﬁ%sr Khai, Wh%o submnitted

,Fomplete chalfan /s 512 Cr. PC which is Ex.PK in the
instant case. He verified the mentioned dpeuments as

lCOl'I'ECTC.
i .

;I(haliq Dad No. 38 was éxamined "-‘as?PW-_IO, he

1 , -

executed warrants under section 2€4 :Cr.PC and
| ’ 3

| . 1
|
|
|

proclamation notices under section 87 Cr.PC against

ithe accused facing wial. The warrants, notices and
. I
reports are Ex.PW10/1 to EX.PW10/8 respectively.

3

iHabib ul Hassan S.] was examined as I;:’W-ll, who

;étated that accused Inayatullah and Sanadllah applied

for their BBA and they appeared befoire him. He .

formally issued tlhelir card of arrest (Ex.PV\;fl 1/1). After
rejection of their BBA they were handed iover to him
;-application Ex. PW11/2 and two days ‘I;:ustody was
;granted by the cowrt. He interrogated tilhe accused,
during interrogation they led them. ta the place of
"occurrence and pointed out various pointslé on the ont.
i He prep;ared their pointation memo Ex. I:?Wll/’j.‘ :’;sl

| the accused confessed their guilt before him, he

for interrogation. [{e applied for the .c’;ustody vide .

- e e oot e i ncnldviuun K St




| <

ecorded fhelr statements u/s 161 Cr. PC C‘n the - '

. — - -

e

expiry of their r*uetody he produced them before the

i bourt for recordings their confessional statement, tut’
| ; co .

i ; & : :

| {he}* refused o confess then guiit and *f‘vere sent to
’ 3ud1c1a‘ lock up. Alter completlo'l of mvest:gatmn he .
| }Elandrf'd over case file to the SHO Ml Akbar Khan,
1;who submitted supplemériitwy chali'an %against the,

accused wmch is Bx. PK/1. He verified the mentioned

i .
idocuments as correct.

Alfter closing evidence of prosecuiion, statements, of accused

|'

farcmg ‘trial wa;,s‘recurded under section 342 :iCr.PC who

pleaded that they were innocent and falsely chFrged in the

1nstant case. They however denied to be exammed on Oath or

to produce any ¢ evldenc,e in their defence.

Learned counsei for the complainant, Public Prosecutor for
. ; I

tl':lle State on behalf of the prosecution and leame@ counsel for

[} 1

|
! ' I . ’ " !
the acc{:used argued their respective case at length!

| ! N i
PlLubli.c- Prosecutor tor the State alongwith icounsel for
. : :
complainant submitted for conviction of the acgused on the

I- .- 1i - . i
basis"of statements of the PWs as well as the record. They
submitted that the witnesses corroborated toi furnish the
Qe ;

| . . .
criccurrence in the manner and mode so prescnbed. They

aFguecii that accused facing trial leed the dr:ceased and

i [
|
|
i



H i e :“',’ " RN .
& b - mj-ured\ the ,com;:iainant a8 well as Mudasir, Saliman and

f Azhar 1’]\11 Shal pas: ,nrbv and all PWs and n"e-dlc;oJ legal report

. . support the case of proaecunon Iastlv pla\ied for the

l
' conwctlon of accused facing trial,

7. Contr,;u’}'(. to thig, the counsel for the accused 5ubm1tted that it

4 a False casc with no evidence corrobcr:ative while

tontradiction In statements of PWs create serioys doubts as
| . . . R .
negateithe stance of prosecution. They also arghed that the

Q{:ulariaccourit is not supporied by circumstantial and other
| ' ' ° .
A H
|
: eviden'{ce as to prove the offence. With reference to relevant
| | | ’

eviden;ce in the case, they pointed out the discrep%mcies in the
proseclution evidence and submitted for acqu;riﬁa.l of the

. ) - i i
accused on the ground of un-explained discrepancies in the

| . 1

prosecution evidence, un-proved motive and the witnesses

interested also shatter the prosecution stance] etc. Lastly
: a o . |

| : . ;

prayed for acquittal of accused.

8. As pe;r‘ FIR the complainant namely Mazhar Ali Shah has

charged eight persons for making indiscrimindte firing on

1

him, his brothers and father.. As per murasila Ex.PA/l, the

B murasila was recorded at 08240 am on 06/07!20]6 al dey

&ead'mg' Hospital, Peshawar. As per murasila, the time of

occurrenw is at 07:00 am, whereas the deceased and injured

were broughl to the Lady Reading Hospital, 'Pe shawar at

08 40| an. Accor dmg fo Murasila, Qadix Shah A S1 posted at

A - vl ' - N . .
. . v rl . . B

d i
S . I
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Lady Readmg 11 mpml Pe hawar- recorded the report of -
cq:mplamam prc*mr»d the mquubt veport of the deceascd and

m}1ury sheets of the injured pcrsona namely ‘Aazbar Shah,
A}zhar Ah Shah, IfTu-.ulbsr Shah and Salman and sent thie dead
bmdy for postmort\,m whereas the 1'1Jued for med;cal
e):Fammdtlon | |

I;/edxcal rPcord of mJurcd as well as of tng: deceased,
however, speak. alternative. According to the ni'ﬁquest _report
Ex.PW4/6, ﬁﬁe c-leceased was arrived ‘. at La:%ly Readling‘
Hbspit?l, Peshawar ai-07:51 am, while his iniquest reﬁort
Ex.PW4/6 was ‘prepared in next four rniﬁutes 1e 07:55 am.
Slmllarly, the medical report of injured MzharliShah, Azhar

v

Ah Shah Mudasu Shah and Salman .‘:hOW that they had

rf.;ached the hospital at 08 10 am and examined munedmtely
!
Tlhe timing recorded in the medico-legal reports and murasila

i

. afe in contrad'mon to each other. According to i:he statement

';fcomplamant Ma7har Al Qhah as PW— he alongw1th the
df}ad body left his house at Charsadda at 07: 40 arn and tmh

more than one hour iv reaching the hospital at Peshawalu If so

how the deceased body was received by the dogtor at $7:51
R |
am. By no means, one-can reach fmm Doschra Chars:«:dda Lo

' Lady ‘Reading Hospltal Peshawar in 10 mmu’rus The actual

! .
time of occurrence, time of report as well asi thc time of




l

{

|

|

|

1

| - :
e§m1natlon of * injured and deceased iz thus sertcusly

déubtfm

|
Aﬁccord.ng u} the ¥iR, the complainant rdporrr*d that he

.amng\mth th\, injurad and cyceased were presen-. i their

!
Hujra, when the accused party l::arhe thera r.luiy!amlﬁtd with

'd\éadly weapons and started firing  at Lhem As pr’r

complamant, ﬂ&. QUCLITRnCE 100K PldCﬁ at thetr Hu:ra

h_owever, during- the course of evidence, PW :> namely Waris

Kha.n stated that.the occurrence hud taken plaoe msu:le the

house of complamant and not in the Hu_]ra Thls' fact though

J—— TN

w{as demed by the LOITlplalI‘ldl"l‘L in hxs staternent as PW-7, but

the statement of PW-3 Waris Knan too cannot be 1gnored

bgcause he is witness of ail the .recovenev from spot which he
i !

pllleads, to be house of the complainant. If it is ac:t;:epted that it
v\{as not a house but the Huya of complainant, then the entire
eivldence of Waris Khan, PW-3 which (:onsists all the

|
|
recoveries ‘would become, doubtful. Eventually, thc nlace of

|
deéurrence is dl::.(] doubtful

- .

i -
| . . . \

According to the FiR, eight persons were charged for the
} !

Lo .

reported incident of Liring upon the compiainant party. Five

!
persons weré nonzinated by their names whereus three persons

qre stilt unknown. As per FIR, all the eight persons were duly
I

armed with deadly weapons and made firing. ¥he record of

q’ase i.e. the recoverv memo Gx.PW3/7 as well &s statement of




mw&wwmw b e _ _—— : ' .
' s (Y

i : Investxgatmn Ofticer. as PWLO, howaever show that only four
! ; | ' , "

: cﬁime empties were rcce\{ered -ﬁ"om the place oft ovcurrence,
|
1 E i
* o I l\s per | statemem of the eomplama,nt the fzm‘E wis continued
| .
i

fdr 6/7' minutes and numerous shots were TJ.I'\.« by all the

ag cused If 30 wheredcad the rest of the e"npues uo'? Reeevety

2.

Qi‘ only four empties means that lmly four ﬁreI shots were

. 5 B made 'Ihis fact was re-verified bv the FSL prOTt Ex.PZ/2.

AS weli as statement of doctor PW-2 namely Dr ‘aal,lb Dad,

‘ _ Mho statecl that all the four injuries on the bedy, ef the
. | o
o ' _ deceased were caused by single weapon. Sme is the ¥FSL

w,_,.._....._,_..._.-—- E——
' . . |

: re[pert.- All this mieans that the reported occurrenee infact has
. n?pt taken place in the mode and manner as reported in the
F[R Furthermore, il it waslthe job of a single person caused
tl';rough a single »;reapon, eight persons c_e.zmoit be validly
ciimdemned for it, part ieuierly when there_zi is epeciﬂc

allegation of active participation of all the eight persons in the -

“act of firing and not of abeunent or sharing iof common

[e—

ntention, More so, any weapon has not recovered from any of

the accused nor they have made any confession, so that single

', person could be validly identified.

12. According to the Investigation Officer, he went te the spot for .
| ;

'spot mspecuon and collection of ewdenee at 800Lt 10:30 am

qn the day of oceurreice., Ehe Invesugdtxon Ofmeei stated thal

When, they reached to the plaee of occurreiice, 111@1‘6 were 50




miany people present a‘ro'u_ii{i“zmd that the commplainant was
also present on the spot. Same 18 the statemeni |of marginal
witness to recovery. memo Le. PW-3. The uompldm n

however, stated thav he reached t¢ the spot Iater than the .

, IrilL.v:estigatiqn Officer and police party and that 'h:e reached 10

| . s :
the spot only the police party wes there and no private
pf!ers'ons were there.

i

Similarly, as per complainant 2 lot of people including

relatives and friends were present around the place of

: dccurr-ence at the Li,me of firing ang he had mentioned their

names and piace° to the Invebugatmn Offxoer but none of

tlbem was either \,xammed by the Investlgatmm Officer nor
|

ai[n -of those persons ~ were produced. by the
I ’ .

Rrosecuuon/complamant party before the cout. ThlS fact was
4,150 not mentxoned in the site plan.
: - z

A!ccor'ding to the site plan Ex.PB, eight accused j:?ersons were
p;resen,t at two different locat'ilons and entirle- compilainant party
was at their mercy. The medical reports howcveizr, show; inat
except deceased and Azhar Al S'héh injured, the imher injured _

d'ld not receive any fifealm injury on any thaL |pd1t -of their

Hody.i The injured Sa man and Mazhar Ali Shah have 1\,cn1ved

anly lacerated wounds on their bodies, which #s net due to
any firearm. If eight persons were present and making firing

1 N
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_serving as a retired Police Officer,

foux
i

Lh deadly woapon escape of three persons from the firing
| : .

E
L77]

highly 1mp?obabm

Pr osecutlon raised the plea of other FIRs to esfabhsh previous
bad cohduot;of accused party, bidt previouo _bacf. conduct 1s
irrolevont z;nd not sofﬂc‘ien‘i proof | of .;orimihality.

Furthermore, previous bad conduct is to be proved through

rdcord of conviction in cases of similar nature, mgre previous

'i : . :
charge. is not conclusive evidence.
i

Pﬁs per FIR, the motive b?tweﬂn the partles,lm previous

_ -emrmty, however, no specific n.:zture of enmity WTS disclosed.

|
-The complainant however, as PW-7 stated that “m:otive for the.

occurrence was zhar prior 1o the occurrence| the son of

Inayar Ullah namPly Kashif was taken by the pol:ce in some

| I
dIspure and they were in. doubt that my fa;‘ner was involved

- - . , s '
far taking Kashif to the police station, as my, father was

»

It ampunis to an
| ‘ : Co i :
improvement at the trial stage. Motive is a double edged

weapon for the occurrence and also for false implioation. In

'the instant case, prosecution failed to prove the motive as

prosecution in thi:‘; -rcgard. No doubt, motive is Aot necessary

fi'Pr proving the crime, but once it is alleged by the prosecution
then burden liez upon him. Motive alone cannot prove the
ctiminality of the accused .person, unless there is sufficient,

alleged. No any strong and reliable ev1dence produced by the .
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' direct and t.ucum;tantm e'wde nce. Sfrength or weakness of

fa]iled tlJ prove the motive as alleged:

the mo,tivg: eventually is less reievant as compargd to cogent

|
!

and tangible évidence. Sc in the instant case progecution has

|
1

o . i
| | ’ i '

‘16. T’mugh the accused facing trial remained achonders for

Isufﬁcnent long tlme but same is not a concluswelewdence of

gmlt of the accused facing wiali It is pertinent ; to note that

o abscondence alone could not be  substitute for real evidence.

3
=

-~

; Mere Tbscondence of an accuse¢d i.avould. not 6&3 enough for |
conwctlon Reliance placed on PLD 1930 :O ?Ol 1986
S"MR 823 and 2015 H_L 2413 Peshawar {c). Abscondence '

no doubt is a relevant fact but it can be used. as a

- corrobprative piece of evidence, it cannot be read in isoiation

- ag has to be read alongwith a substantive piece of ;evidence.

2 . 1

For the purpose of conviction of the accused, the prosecution

is{ duty bound to prove ils case beyond any shadew of doubt.

A@ per August Supreme Court of Pakistan in a judgment
reported as PLD 1995 Supreme Court, 1345 4nd Hon’ble
Pesha\_}war High Court Peshawar in judgment re':portedl 2013
YLR_‘?I%, even a single suspicious circumstagc-e‘creating

rt;asonable doubt and prudent mind would entitl'af the accused

) thelbenefit of doubt not as a matter of grace or concession,

but as a matter of right. Moreover, conviction must be based

3

: ', : . "
on unimpeachable evidence and certainty of guilt and any
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déoubt arising in the prosecution must be resolved in favour of

th?e accused. 1t is based on the maxim “it was beitzer that ten.

|

ytlty persons be acquitted rather that one mnacent person
be conwcted” which occupied a pivotal place i in| Islamlc law
arpd was strlctly enforced: m view of the saymg of the Holy
Pr ophet (PBUH) that “the mistake of Qazt Qudge) in
re'ahzugg a cr:mmat was better than his !:m:stake in:
punishing an innocent.” So rule of benefit of doubt is -
es.-'senti;ally "a rule of prudence, which could mﬁzI l:;e fgnored

while dispensing justice in accordance with law. Iln the instant

case, thé prosecution has been unéble'to prove the charge

ag,amst the accused facing trial beyond any reasonahle doubt.

B’eneﬁt of doubt is. theletore extendta to the accused facing -

trial Inayat Ullah and Sana Ullah and they are aciqmtted from
the charge leveled agdms‘r them. Accused Inayan Ullah is on
,blali his sureties are absolved from the liability of bail bonds, .
while accused Sana Ullah is in custody, he ‘:be released

forthwith, if not required in any other case or to any other

quarter. - ;

ﬁo far as the abscondmg co-accused -nameiy Kasth mad
L;Jllah and Raza Ullah are concerned, they have alreadv heen
ci[ecla:ed Proclaimed Offenders (PO’s) vide ,Order dated
66/05_/2019 of the then learned Addl: Sessio%ns Judge-V,

Charsadda, therefore. case property be kept intact till arrest
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and tri:&}l of the Proclaimed Offender$. Record of the Case

shall also be persevered.

9. File be consigned 1o the Record Room after unecessary

-

i,

compietion and compilation.

n‘Ly handwriting and seal of the

Py

}
[0
1

Pronounced in open Court at Charsadda znd .;given under
sourt on this§_26lh day of

bruary, 2022”.

ANA MEHSOOD)
- Sessions Judge-1I/Judge MCTC,
W +  Charsadda

CERTIFICATE

Certified that this judgment of mine are consists of Eighteen

18j pages. Each page has been read, signed and corrected by
| . :

ihe wherever necessary..

_Addl: Sessions Midge-Il/Judge MCTC,
~ Charsadda :
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Plite Foree Khyber Pakhivnlkhwa Veshawar

N - ] ] Erateqd ;_"[_I. [N O
SRDER e
. ki
Phicas deparimental appeal snhmisted by Ex-Constable Sana Ulalh Se —H."ui_:_li:_tli_n:_:r o
come - = —emcthie-punisbmeni-of s T Serdie e warded 1o him by { Yeputy Commandam Blite Force vide -
o onder Ne, -1“-?‘,-‘.’;-;‘_ﬂﬂii_".___tlm.mi 09112046 charged: fn-case FIR No ™1 80, Qa@d 06075076 05
SRR, PPC PS Sardh

atiy District Charsadda,

Conscquentdy. the competent authority on the perusal of the
“Lrounds of time Hmitation Le

appeal. and on-the

< time barsed filed the appeal. - © 7
Order Avnoanced!

-Sdl- :
1 (MUHAMMAD WIS L FAKHAR SULTA NIPSP
Addl: Inspector General of Police.
Etite Foree, Khybher Pakhtunkhwa - Peshawar
No. 3748 - s |
Capy of above s forwarded:.
RE Superistendent of Potice. HQrs: Elite Farce, Peshawar,
2. QASI _!SRCF-YD-R’,’,/E]@{Q Force, Khyber Pakhtunkhwa, Peshawar, .
' oy 2x-Constable Sana Ullal No. 41352, through Reader SP Elite Farce Peshawar,
< } : (‘“‘*j -
jR
AASIEAGBAL MO HMARD)psp
, Deputy Commandant ‘
‘ Elite Force Khyber Pakhiunkhyvg Peshawar
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, kW
0. we__.? i,_ e - " OFFICE OF THE

. " . 2;_ 212 INSPECTOR GENERAL OF POLICE
frate - fo b= :‘ "'“’ : KHYBER PAKHTUNKHWA
Cominai: AN PESHAWAR.
ORDER

l"hls order is hereby passed to dispose of Revision Petition under Rule 11-A of Khybe
['akhtunkhwa Pohce Rule-1975 (amended 2014) submitted by Ex-FC Sana Uliah No. 4152. The petifionc
v/as dismissed from-service by D&,puty Commandant, Elite Force, I\hyber Pakhtunkhwa, Peshawar vid
«rder No. 16372-80/E:F, dated 09 11 2016 on the allegations that he was charged in case vide FIR No. 18(
cated 06.07.2016 u_f’js 302!324:’148!149 PPC PS Sardhairi district Charsadda and remained absent from dut
vv.e.f04.07.2016 4l date of dismissal from service i.¢ 09.11.2016 for 1otal period of 04-months & 05-day:
1iis appeat was filed by Addl: IGP/Elite Force, KP vide order Endst: No. 3748-52/EF, dated 06.04.2022.

" Meeting of Appellatc Board was held on 19.01.2023 whercin pcuuoner was heard in persor
Fetitioner conicnded that he WaSIvaUIlth by the court of Addl: Scssion Judge-l].f']udgc MCTC, Charsadd .
vide judgment dated 26.02.2022.

Perusal of enqmry pdpcrs reveals that the allcg,auona leveled against the petitioner has bee:
[ roved. I.)urinb hearing, petitioner failed to advance any plausible cxplanation in rebuttal of. the charges
‘Jhe acquittal from the court does not absolve the petitioner from the liability. The Board sce no ground an

r2asons for acceptance of his petition, thercfore, the Board decided that his petition is hercby rejected.

-~

Sd/-
_ SABIR AHMED, PSSy -
Additional Inspector General of Police,
HQrs: Khyber Pakhtunkhwa, Peshawar.

Mo.§/_2G7~ 203 /23, dated Peshawar, the G2 /2023
Copy of the above is forwarded ‘Lo the: '
A" Addl: IGP/Elite Force, Khyber Pakhiunkhwa, Peshawar.
2. Deputy Commandant, Elite Force, Khyber Pakhtunkhwa, Peshawar. One Service Roll, on
Fauji Missal and onc enquiry file (49 pages) of the above named Ex-FC received vide you
officc Memo: No. EF!SRC!S.Rcéord:4464, dated 29.04.2022 is returned herewith for you

officerecord.

3. PSO to IGP/Khyber Pakhiunkhwa, CPO Peshawar. - ' “@
4. AlG/Legal, Khyber Paighlunkhwa, Peshawar. AT»{::F Ty
5. PA to Addl: IGP/HQrs: Khyber Pakhtunkhwa, Peshawar. _— "'"
6. PA to DIG/HQrs: Khyber Pakhtunkhwa, Peshawar.
7. Office Supdt: E-IV CPO Peshawar.
)
: AIG/Establis
. TFor Inspector General ol Police,
}] Khyber Pakhtunkhwa, Peshawar.
. “ (,9*’}\
UACRC (amja, shen ' . . .
Amjad Rash A1 17.02.2013\Service Records\Comman, I \

Gr el ma . e e AT PRk e ' I ) -
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