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4. That the appellant has got no locus standi to file this appeal.
5. That the appellant is estopped by his own conduct to file the instant appeal.
6. That the appeal does not meet the judicial standards and the same is barred by
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Versus

Government of Khyber Pakhtunkhwa
and others ' Respondents

Comments on behalf of respondent No. 06

Preliminary objections

. That the appeal is time barred for more than four years and as such it is barred
by law hence not mainfainable.

. That the appellant has challenged order of the honorable Peshawar High Court
upheld by the Supreme Court of Pakistan for which this honorable Tribunal lacks
jurisdiction .

. That the appellant has got no cause of action, therefore, the instant appeal is
liable to be dismissed.

law.
. That the appellant is liable for compensatory cost for the false and frivolous
appeal before this honorable Tribunal.

Parawise comments are offered as follows:

Not relevant with the instant case.
Not relevant with the instant case
Correct

Pertains to record.

Not relevant with the instant case.

o g b w b=

Correct to the extent that the appellant was holding post of Chief Conservator
Wildlife till 13-06-2019 (on O.P.S/ A.C.B) when regular incumbent (respondent
No. 06) was posted against the said post after fulfillment of all codal formalities

and approval of the competent authority (Chief Minister). The appellant was




involved in VR with NAB and had returned an amount of about Rs. 4.000
million and consequently he was facing disciplinary inquiry under the order of
Apex Court in SMC No. 17 of 2016 and Respondent No. 06 was promoted
against the single selection post of Chief Conservator Wildlife, Khyber
Pakhtunkhwa (BPS-20) on regular basis vide Notification dated 17-01-2019,

Copy enclosed as Annex-l.

7. As per promotion policy, only in case of “many posts”, a postis reserved for

deferred incumbent and post cannot be reserved against the single post.
Moreover, the mentioned post of Chief Conservator Wildlife (BPS-20) is
“Selection Post” in nature which is required to be filled on the basis of
“merit” instead of “seniority cum-fitness”. The promotion case was placed
before the competent forum (PSB), who examined documents of both the
appellant and respondent No. 06 and decided the case on merit. Minutes of
the meeting of PSB are enclosed as Annex-ll. The Competent Authority
(Chief Minister, Khyber Pakhtunkhwa) also approved the case as per law and
rules and hence the frivolous statement of the appellant is denied.

8. Incorrect; the appellant was served upon a “Show Cause Notice” by the
Competent Authority as per law, rules and procedure after conducting denov
inquiry.

9.. Correct

10.Incorrect; the order was issued after fulfilment of codal formalities adopting
procedure

11.Correct
12.Incorrect; as explained above, the promotion case of both the appellant and

respondent No. 06 was placed before the Provincial Selection Board which
correctly recommended respondent No.06 for promotion against the single
selection post of Chief Conservator Wildlife as per law and rules.

13.Writ Petition No. 317-P/2019 filed by the appellant was dismissed by the
honorable Peshawar High Court and neither the appellant submitted appeal in
Khyber Pakhtunkhwa Service Tribunal in line with para-18 of the decision of
the honourable Peshawar High Court dated 26.11.2020 nor challenged the
decision in Supreme Court of Pakistan and thus the said judgment has got
finality leaving the éppellant superseded and the case is time barred for about
four years. Copy of the order dated 26-11-2020 is enclosed as Annex-lll.

14.The appellant was conditionally promoted on acting charge basis because at
that iime the incumbent Chief Conservator Wildlife was posted temporarily
outside the department in Pakistan Forest Institute Peshawar.

15. Seeking remedy through relevant court of law is a legal right.
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16.Correct, however the Writ Petition No. 317-P/2019 filled by the appellant
challenging promotion of the respondent No. 06 was dismissed through a

separate court order also. Copy of the relevant order dated 26-11-2020 is
attached as Annex-IV

17.The apex court declared posting of respondent No. 06 as Chief Conservator
Wildlife (BPS-20) fully justified under the law and rules. Copy of the order of
the Supreme Court of Pakistan dated 12-04-2022 is enclosed as Annex-V.

18.Incorrect; review application of the appellant was dismissed by the apex
court. Copy of the order dated 28-07-2022 is enclosed as Annex-VI.

19.Incorrect, the appellant instituted COC NO. 390/2022 before Peshawar High
Court for the same prayer as submitted before this honorable Tribunal which
was dismissed on 22-03-2023 during pendency of the instant appeal. Copy
of the Judgment of honorable Peshawar High Court dated 22-03-2023 is
enclosed as Annex-VIl. Moreover, the instant appeal is not only in violation of
judicial procedure but also time barred by more than four years for the reason
recorded above. '

20. The appellant has no legal justification to institute the instant appeal.

ON GROUNDS

A. Incorrect as explained above.
B. Incorrect as explained above.

C. Incorrect; the appellant returned about 4.000 million rupees to the NAB as
Voluntary Return and the Acting Charge Basis Appointment Notification of the
appellant in BPS-20 has clear mention “subject to final decision of the
August Supreme Court of Pakistan in Suo Motu Case No.17/2016". SMC
No0.17/2016 has been decided on 08-03-2023. Copies of the orders of
honorable Supreme Court of Pakistan dated 24-10-2016, 6-12-2016 and
08-03.2023 in the referred SMC case are enclosed as Annex-VIll, IX and X
respectively.

D. Incorrect, as explained above.

E. Incorrect review petition of the appellant was “Dismissed” and statement of
the appellant is not justified.



F. Incorrect; as explained above
G. Incorrect; as explained above
H. Incorrect.

. No comments.

Keeping in view the above exposition, it is requested that the instant
baseless frivolous and misconceived appeal may kindly be dismissed with cost.

Dr. Mohsjn Farooque
Chief Consérvator Wildlife
Khyber Pakhtunkhwa Peshawar
(Respondent No.06)

Through

Am%llah Marwat)

Advocate Supreme Court
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KHYBER PAKHTUNKHWA .
ESTABL!SHMENT DEPARTMENT

NOTIFICATION

NO. SO(E‘I)E&ADIQ 112/2019 The © competent authority, on the
recommendations of the Provincial Selection Beard is pleased to promote

. Dr. Mohsin Farooq, Conservator Wildlife (BS-19) to the post of Chief Conservator
Wl|di1f@ (BS- 20) on regular bas:s with immediate effect.

2. ' The officer on promotion shall remain on probation for a period of
one year, in terms of Section 6(2) of Khyber Pakhtunkhwa Civil Servan‘ts Act 1973
e, " read with Rule 15(1) of Khyber Pakhtunkhwa Civil Servants (Appomtment
T&i - Promotion & Transfer) Rules, 1989 and extendable for another year with the
specific orders of a.p'p‘ointing authority within two month of the expiry of first year of
- ‘probation perio_d-'é.s- specified in Rule 15(2) ofjrules ibid.
— i .
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3: Posting/Transfer order of the ali}ove officer will be issued later on.

' CHIEF SECRETARY ,
- GOVERNMENT pF KHYBER PAKHTUNKHWA
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Department with the request to move a summary for approval of compétent
authority for posting/transfer of the officer afresh after his regular ppGmotion
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Accountant General, Khyber Pakhtunkhwa.
PS to Chief Secretary, Khyber Pakhtunkhwa. : :
- i7. PS to Secretary Establishment, E&A Department/SO
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GQOVERNMENT OF KHYBER PAKTHUKHWA
'+ BSTABLIGHMENT DEPARTMENT

No. SO(PSBJED/1- .7/2018/P-112
Dated Peshawar, the 02.01.2019

The Secretary to ‘ '.
Government of Khyber Pakthulchwa,
Environment Department
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- (Meeting of PSB held on
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JECT:- PROMOTION OF' CONSE VATOR WILDLIFE B
WILDLIFE BS-20.

CHIEF CONSERVATOR
Secretary Rorestry, Environment and Wildlife apprised th

post of Chief Conservator wildlife BS-2
¢ Peshawar High Court in its order dated 29.11.2018

Mohsin Farooq bvc_efore the Board.

e Board that due

0 is lyéng vacant. He

etirement, one (01)

her apprised the Board that th

.cted to place the promotion case of Dr.
; |

ed to be filled as under:-

According to service rules the post is requir
erit, from amongst

“By promotion, oOn the basis of selection 4@n m
Conservators of Wwildlife with at least sevent n&chumulative service
‘in the case of officers
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: ith NAB. His PER for the year
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W The Board g_qcommended to defer his promotion.
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P 4765-P/2018

Dr. Mohsin Farooq and 03 others
Vs,

o Government of Khyber Pakhtunkhwa through
g its Chief Secretary Peshawar and others

ii JUDGMENT

'i - Date of hearing  26,11.2020

! M/s. Sardar Shoukat Hoyst and Amon Ullah |
) - Marwat, Advocates, for the petitioners. y
' Mr. Rab Nawaz Khan, AAG, for the official '
’ respondents.

: Muhammad Ijaz Khon Sabi, Advacate, for the

i respondent No.4. ’
t T I
' 1JAZ ANWAR. J. Through this !
i .

judgment, we intend to décide the instant ' I

writ petition and Writ Petitions, listed
below, since, same questions of law and

_ facts are involved in it.

T T T e e
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. W.P. NoJ317-P12019 titled “Safdar
Ali Shah Vs, The Government of
Khyber Pakhtunkhwa through the
Chiel Secretary, Peshawar and

—r

\ - athers”,
! it. W.P. No.5692-P22019 itillcd “Dr.
’ Mohsin Farcoq Vs, Government of
Ktyber Pakhinnkhwa  through
Chicl  Sceectury, Peshawar ond
othens™, ’

WD, NoBI6-P/2020 titled “Dr.
Mohsin Forooq and others Va.
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Government of Khyber
L Pokhtunkhwo  through  Cliief ' ;
. Secretary, Peshawar and others™,

t
' Facts of W.P No.4765-P/2018
i 2, In  essence, petitioners are SRR
L .
{i serving on different posts in the Forest, -
i

Environment and Wildlife Department-

respondent and are aggrieved of the

D e T = tFy A S ey

Notification dated 21.09.2017 issued by
the Khyber Pakhtunkhwa Establishment
Department, Peshawar,.  whereby,
respondent No.4 (Safdar Ali Shah) was
appointed as Chief Conservator Wildlife

Khyber Pakhtunkhwa (BPS-20) on acting

Pt e A e AR

e e tm————m  semaes o

charge basis in his own pay and scale. It

S “is further averred that respondent No.4
‘ 4 has entered into voluntary return with the ' ‘
{ NAB authorities in an inquiry for the

i.

t allegations of accumulation of assets :
disproportionate to his known source of !
' income; later, a depa:&nental inquiry was |
_ ' conducted and accordingly, he was issued o
: ’ a Show Csuse Notice and resultanily.

i minor penelty. of withholding two

“ / . increments.wns imposed upon him. As
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per the decision of the Hon'ble Supreme
Court of Pakistan rendered in Suo Moto
bearing No.17/2016, respondent No.4

was not eligible to be promoted to the

qQuestioned post and has, thus, deprived

the petitioners and others of their

promotions.

Facts of W.P No.317-P/2019

3. - In essence, petitioner who was
appointed as Chief Conséwator ‘Wildlife
(BPS-20) on acting charge basis in his
own pay and scale, is-aggrieved that
despite standing at S.No.l of the final
seniority list, his case for promotion to
the post of Chicf Consel;vator Wildlife
(BPS-20) was deferred, while respondent
No.5, whp was junjor than him, was
promoted to the questioned post vide
Notification dated 17.01.2019.

Facts of W.P No.5692-P/2019

4. In  essence, ﬁctitioner . is
aggric\./ed of Notification  dated
16.05.2019, whereby, respondent No.6

was appointed as Chief Conservator

fm e ————
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=z bl Wildlife (BPS-20) on acting charge basis ; 1
' with immediate effect subject to the
‘ decision of the Hon'ble Supreme Court
r of Pakistan in Suo Moto case ' >
t No.17/2016; while petitioner has already-
been promoted to the questioned post; as ’
[ ) . such, same be declared_ illegal, without I
Lo tawful authority and jurisdiction, |
Faets of W.P No,1816-P/2020
s, In  cssence, petitioners are :
L ) eggrieved * of  Notification  dated :
5; 21.03.2019, whereby, respondent No.5 '
was exonerated from the charges of I
?' . Yy o |
corruption and corrupt practices and on o
the basis of which, he was promoted as.
' : Chief Conservator Wildlife (BPS-20) on
I ' acting' charge basis in his own pay and
I scale vide Notification dated 16.05.2019;
: as such, the aforesaid Notification dated :
* i ' ' 21032019 be considered as illegal, '
.‘ . without lawful authority and jurisdiction :
and is liable to be cancelled.
’l 6. Keeping in view the averments
r s made in the instant and connected writ '
: | | ATTESTED
’. Pes o gh Court
{
>
i
N
i
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petitions, comments were called from the
respondents, who (umished the same

accordingly, They, in thelr comments,

strongly opposed the jssuance of desired

writ, as prayed for by the petitioners.

7. Arguments heard and record
perused,
8. Almost in all these petitions, the

main controversy is about the posting of
respondent No.d as Chief Conservator
Wildlife (BPS-20) on acting ph_argc basis
in his own pay and scalé‘ vide
Notification daled 21.09.2017.

9. W.P. NoAT65-PR2018 is in the
nature of quo-warranto with an additional
prayer for promotion of the petitioner to

the post of Chief Conservator Wildlife

" (BPS-20). Prayer No.lll regarding the

promotion of the petitioner has become
infructuous, as the petitioner has already
been promoted to the post of Chief

Conservator Wildlife (BPS-20) vide

Notification dated 17.01.2019.
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10. Similarly, in accordance with the
seniority list, as it stood on 31.03.2016,
respondent No.4 was the senior most

Conservator  Wildlife (BPS-19). In

accordance with the recruitment rules, the

next post in the channel of promotion to
the post of Conservator wildlife (BPS-Ié)
is the Chief Conservator Wildlife (BPS-
20) which is 10 be filled “by prometion,

on the basis of selection on merit, from

" amongst Conservators of Wildlife with at

least seventeen years accumulative
service in BPS-17 and above. Seniority
being considered only in the case of
Officers of practically the same standard
of merit”, '

11.  Earlier, on the retirement of the
incumbent Chief Conservator Wildlife
(BPS-20) on 19.05.2017, the case of
respondent No.4, being the senior most
officer, was considered and as such, was
posted as Chief Conservator Wildlife

(BPS-20) on acting charge basis in his

own pay and scale vide Notification
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dated 21.09.2017. His posting is however

disputed on the ground that he has.

entered into voluntary retum with the

NAB authorities and tﬁus, as per the

Jjudgment of the Hon’ble Supreme Court

of Pakistan reported as 2016 SCMR
2031, he cannot be posted on lite
questioned post. During the pendency of
writ  petition, petitioner was duly
considered by the Provincial Selection

Board (PSB) and while recommending

him for promotion to the post of Chief

Cansgrvator Wildlife (BPS-20) on
regular basis, case of the respondent No.4
was deferred in view of the fact that he is
involved in voluntary return with the
NAB authorities and his ACR/PER for
the year, 2017 is also not évailal?lc.
Similarly, vide Notification  dated
08.08.2019, respondent No.4 has been

transforred and posted as Additional

‘Director General (Education), Pakisten

Forest Institute, Peshawar.,
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12. In view of these developments,
the controversy between the parties has
now been narrowed down only to certain

specific issues.

13, In WP. No.l816-P/2020,

petitioner is eggrieved of the exoneration
of respondent No.5 from the
departmental  proceedings and  his
appointment as Chief Conservator
Wildlife on acting charge basis in his
own pay and scale vide Notification
dated 16.05.2019, As stated above, when
the said respondent No.lS has already
been posted out vide Notification dated
08.08.2019, prayer of the petitioners in
this petition to that exlent has become
infructuous. However, with regard to his
challenge to the exoneration of the said
respondent, we are of the view that on
any such exoneration, no terms and
conditions of the petitioners have affected
nor in any manner, he can be considered
as aggrieved person within the meaning

of Article 199 of the Constitution.

P
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Besides, we have noted that a regular
inquiry was conducted against the
aforesaid officer/respondent and whether
the charges/allegations, leveled against
him, stood proved or otherwise, require,.
detailed scrutiny of record and resolution
of factual controversy, which is outsi&e
the domain of this Court. The record
further transpires that the matter of
voluntary return of the respondent is still
subjudice before the Hon'ble Supreme
Court of .Pakistan in Suo Moto
No.17/2016; as such, this writ petition is
misconceived. Even otherwise, this Court
is not supposed to sit as Appellate
Authority over the decisions of the
Departmental Authorities when law has
provided a forum to the aggrieved
persons i.e. Service Tribunal. Moreover,
the aggrieved person is the one who is
awarded z;ny punishment within . the
meaning of Efﬁciency- & Discipline
Rules but surely not the civil servants,

who are neither associated with such
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inquiry nor éunished, thus, exoncration
of the respondent No.5 would, in no
manner, affect their terms and conditions
of service; thus, in view of the above, we
are of the view that this writ petition lo.
the extent of first part has become
infructuous,  while rest s r;ot
maintainable,

4. Facts of W.P. No.5692-P/2019
are also beyond the scope of this Court
when the prayer is for the proceedings
against the respondent No.2, the then
Secre;axy. who has allegedly misled the
Provincial Selection Board (PSB). In the
instant’ case, when the respondent No.6
has already been deferred on account of
entering into voluntary return and
missing some ACRs, how can it be said
that the PSB-is not properly appraised.
Similarly, how can the petitioner justify
filing of 'writ petition on such pretext. So
far as the other prayer regarding the
sefting-aside of Notification dated

16.05.2019 is concerned, .this Court has
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already di§cussed this issue in W.P.
No.1816-P/2020, because, the gaid
Notification ~ was  superseded by
Notification dated 08.08.2019 when
respondent No.6 was posted as
Additional Director General (Education),
Pakistan Forest Institute, Peshawar. ‘ R
15.  Apart from the above, petitioner
has 'alreedy been considered and
recommended by the Provincial Selection
Board (PSB) and is promoted to the post
of Chief Conservator Wildlife (BPS-20)
on regular basis vide Notification
18.02.i019, thus he has no locus standi
left to further proceed with this petition.
In view of the above developments and
the above -discussion' about non-
maintsinability of this petition, we hold
that it has partially become infructuous
and the rest as non-maintainable,

16 W.P. No317-P12019 penains to
recommendation of the PSB, whereby,

the respondent No.S was promoted to the

post of Chief Conservator Wildlife (BPS- ‘ ' .

e
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20) on regular basis, while petitioner was
deferred,

17. Promotion, being purely a term

and condition of service, its grant or

denial, can only be called in question by
following the procedure as provided
under the Khyber Pakhtunkhwa Cfvil
Servants Act, 1973 read with Section 4 of
the Khyber Pakhtunkhwa Service
Tribunal Act, 1974. The jurisdiction of
this Court is expressly barred under
Article 212 of the Constitution of Islamic
Republic of Pakistan, 1973; thus, .in view
of ‘the judgments reported as “2007
SCMR 57" and “2015 SCMR 456", such
matters. can only be dealt with by the
Khyber Pakhtunkhwa Service Tribunai.
constituted ﬁnder the lat;v.

18, In the matter of promotion
whether petitioner has submitted any
departmental representation before. the
authority or otherwise, albeit, since this

Court has got no jurisdiction, as such, we

dismiss this petition; however, allow the
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petitioner to scek his remedy from the
proper forum in accordance with law.

19. The only issue left with this
Cournt iz:s regarding filliné of the post of
Chief Conscrvator Wildlife (BPS-20). lr;
this regard, different orders were
produced before the Court, which clcérly
suggest that the post in question is being
filled  throughout " on stop  gap
arrangements; as such, we direct the
rc;pondénl No.l to fill the post of Chief
Conservator Wildlife (BPS-20) strictly in

accordance with law and rules providing

‘criteria for the questioned post.

20. With these directions, this case is

L ppp—
1~ =&
.

P

disposed of with no order as to costs./

~
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Safdnr Alj Shals
Vs,
| Government of Khyber Pakhturidiwn through
ity Chief &:ebl’etary Peshawar and others

Date 6—f’-‘§iearing 26.11,2020

Muhmnmad ljaz Khag, Sabl, Advocate, for the
petltioner

Mr. Rab Nawar IKKhan,, AAG, for the -official
respomants.

M/s. Sardar Shaukat Hayat and Aman Ulab

Marwat Advocates, for the respondent NoiS.
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J’.r AL ANWAR, J, Vide our detailed
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o INTHE SUPR.DML COUR’I OP PAKISTAN
(Appcllate Jurlsdictwn)

~PRLS]"NT | v
,MR JUSTI CL SAJJAD ALI SHAI ) G
‘_MR IT USTIC]L JAMAL KHAN MAN])OKILA&IL

| (
CIVIL PETITION NOS.3656 or 2020 & 1772 01* 2021 &

C.M.A.NO.306-P OF 2021 a .

(On appeal against the judgment dated

26.11.2020 passcd by the Peshawar High

Court, Peshawar in W P.No.4765-P of 2018) ‘ i

Dr. Mobsin Farooq & others (C.'P.3656/20) Y

Government of KP thr. its Chief Secretary, Civil

Secretariat, Peshawar * & others (C.P.I77-P ...

&CMA.306-P/21) ' ' Petitioners/Applicants

VERSUS
Government of KP thr. its Chief Secretary, Civil

Secretariat, Peshawar & others (C.P.3656/20)
Dr. Mohsin Farooq & others - (C.P.177-P &

CMA.306-P121) S ' Respoﬁdent(s)

For the Petitionerfs) : Mrs. Shireen Imran, ASC

(C.P.3656/20) ' . :

For the Petitioner(s) . Mr. Zahid Yousaf Qureshi, Addl. A.G., KP
(C.P.177-P/21) :

.For the Respondént(s) . Mr. Muhammad Asif Yousafzai, ASC
: (respondent No.4 in C.P.3656/20 & respondent
No.5inC.P.177-F/21) ,

Date of Hearing L 12.04.2022 o

| ORDER - @%

SAJJAD ALI SHAH, J. The judgment of the le'c}rned

- Peshawar High Court, Peshawar dated 26.11.2020 in Writ Petition

© Nos.4765-P of 2018, 317-P of 2019, 5692-P of 2019 & 1816-P of 2020

has been impugned by the petitioner Dr. Mohsin Farcog as well as
* Government of K.hybe-r Pakhtunkhwa on a limited issue The grrie\?ance

af-the petitioner a.nd the Govemment is to the extent that the pctnt:oner
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LC.P.IB56/2020 ate . o ' : 5

- was promoted to: BPS-20 and has been posted as Chief Conserv;.-ltor

Wildlife, Khyber Pakhtunkhwa vide notification dated 17.01.2019 as

. have been recorded in para.9 of the nnpugned judgment and to the

contrary-in para. 19 the learned Peshawar High Court dlrected to fill the
post of Chxef Conservator (BPS-20) strictly in accordance with law and
rules providing cntena for the questioned post. Learned counsel for thel
petitioner as well: s learned Adchtlonal Advocate General submlt that as
the post has bcen filled .by promotion, .therefore, the duewun to the
‘extent of petxuonler are redundant However, it is submitted that uu,
Government of Khyber Pakhtunkhwa has been and would appoint the
Chief Conservatoy strictly in accordance with law. In view of the above.

: : : iy . i
statement and after attempting to reconcile both referred paras; we are

also of the view that the observation in the concluding-paxa refer to future

a'pp'o'inlments/prc)motions. In the circﬁmstances, the disposal of these

]

_ petitions is sought in above terms. Order accordingly /’7
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“No.4765-P/2022 S WP _No. 317«1’/2019' |

Sufdar All Shah
Vs,

Dr. Shahzad Khao Bangash, Chiel Secretary,
Government of Khyber Pakhtunkhwa,
Peshawar and others

Dute of hearing 22.03,2023
~ Petitioner(s) by: M/S. Mubammad Asghar Khan Kundl
and Adnnn Aman, Advocntes,

Respondent(s) byr  .Syed Sikendar Hayat Shab, AAG Mn_ o
Amnanuliah Marwat, Advocate: ‘

hhhdihk
UDGMENT
ek Ak d ..
1JAZ. ANWAR, J. This COC petition is filed for initiation

of Conterpt of Cou:t‘procccdings against the ra;.ponde@ts for.
not complying with!.implcmenﬁné the: consolidated ordc; ﬁﬁied. N .. "
26.11.2020 passed by this Court in Writ Petition No.4765-:
PF2018, disposing of the same, while the Writ Petition No.317-
P72019 of the petitioner was dismissed and also the judgment
/N of the apex Court dated 28.07.2022 passed in C.R.P No.188 & |
) 189 of 2022, whereby, the apex Court modified its earlier
order dated 12.04.2022 passed in C.P. No0.3656 of 2020 and
177-P of 2021.

2, Arguments heard and record perused. ' /’\

3 Perusal of the record reveals that initially, the

wril petition filed' by the petitioner 'wa,s decided through a | v

ATTESLR
EX ~




Y

_consolidated  judgment possed In Writ Petition bearing

)

A

Nod 76512018 vide judament dated 26.11.2020, The case of |

the petioner e, W.P. No317-P2019 was, however,

dismissed on the ground that he has to question the promotion

order dated  17.01.2019 before  the appropriate Service

Tribunal. The judgment of this Cowrt was questioned before

the apex Court which was, however, disposed of vide order
\ .

dated 12.04.2022 maintaining (he order of this Court, '_Ihcf

present petitioner, thereafter, filed a Review Petition, bearing

CR.P. No.188/2022 in CP. No.3656/2020 and CRP.
No.189/2022 in CP. No.177-R/2021. vefore' the ‘apex’ cm-.

which were also dismissed \udt. order dated 28.07 2022 on the
statement of the leamed wunsu for the present petitioner .as
according to him, the impugaed order might affect his right tt}
approach the Scrﬁee Tribunal for redressal of his gricvance in

respect of his promotion. Similerly, the apex Court observed

that the order of the High Court.and as well of the apcx,(j)duft-, -

in no manner, have determined the right or eligibility-of any of

the candidates appointed or to be appointed to the post in
question.
4. ‘During the course of arguments, copies of

Service Appeal fiied by the present petitioner questioning the '

suudtes of the ; Provincinl Selections Bourd (PSB) dated
26.12.2018 and the promotlon order dated 17.01.2019 were
produced. We when confronted lerned  counsel for .'tls_e

petitioner, he wits huving no satisfhciory answer for the same,

v~
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We wonder that how and in what manner the

5

arder uf this Court has been violated, because, we have, in our

Jua.igmcm. specifically declined the. ‘prayed relief 1o the

pettoner on the ground that his remedy lay before the Khyber
Pakhturkhwa Service Tribunal and the onder of this Cotrt his
not been disturbed, in any manner, by the apex Court while the

direcuon of the apex Court regarding the filling of the post in

+
~

uture is concerned, it wiil also be of no help to the petitioner

8 present, besause, the g,muﬁd situation is that the post has
since been filled and the order has been questioned by the
petitioner before the Khyber Pakhtunkhwa Service Tribunal.

b, For the reasons stated above, we find that this
COC petition i8 misconceived, It is accordingly dismissed. -

Aansunced . )
Dr:32.03.2023 b

_Chief Justice
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PRESENT:

MR, JUSTICE ANWAR ZAHEER JAMALI, HCJ
MR. JUSTICE AMIR BANI MUSLIM

MR. JUSTICE SH. AZMAT SAEED

Suo Motu case No.17 0f 2016. . =y

(Actlon taken by this Court 10 examine the virs of Section 25(p) of ths NAB Ordinance.

In Attendance: - " Mr Ashtar Ausaf Ali, Attorney General for
' Pakistan. |
} Ch. Aamir Rehman, AddLA.G.
Barrister Asad Rehman, Consultant to A. G
Mr Waqas Qadeer Dar, PG, NAB
Mr. M. Azam, DPG, NAB.
Mr Imranul Haq, Spl. Prosecutor NAB
Mr Abdul Latif Yousafzai, AG, KPK.
‘ Mr Ayaz Swati, Addl.A.G, Balochistan.
2 s . Mr Zamir Hussain Ghumro, A.G, Sindh.
R w94 M« Mr Sheharyar Qazi, Addl.A.G, Sindh.
\ 7 - L \ ety tj“.: 3 Akhtar Rehana, Addl.P.G Sindh.
N e A Mr Asjad Javed Ghural, AddLP.G. Punjab.
‘ i ST Mr Mudassar Khalid Abbbasi, Asstt.A.G,
\ s Punjab.
" . Mr Asad Kharral, Applicant in CMA
‘ No.6374 of 2016.

Date of hearing 24.10.2016.

{

a ORDER

AMIR HANI MUSLIM, J.- This Court on 02.09.2016, during,
hearing of Civil Appeal No.82-K of 2015, noticed abuse of authority by the

NAB while takmg cognizance of petty matters in terms of Section 9 of the®

J
National Accountablhty Ordinance, 1999 (hereinafter referred to as the

i
Ordinance). The Ordinance was primarily legislated to counter the cases L>f

(

mega scandals and initiate proceedings agdinst the accused persons who are

involved in scandals of mega corruption and corrupt practlces

b

S (‘%%

S . = -
) THE SUPREME COURT OF PAKISTAN

o
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P '\/S‘tm Motu Case No.17/16, 2 '”

2. The Court also noticed that in terms of Section 25(a) of the !
Ordinance, the NAB authorities after issuance of call up notices suggest to

. " } 1 t
the accused that they may opt to come forward with the offer of voluntary

return of the aﬁomts that have allegedly been acquired or eam;ed illegaH'y
by them. Section 25 (a) (ibid) empowers the Chairman, NAB, to iaccept suc&m
voluntary returns made by the accused persbns, tﬁé amount is deposited with
NAB in installments at the discretion of the Chairman, NAB. Alarmingly, on
payment of certain portion of the amount, such persbn is given clean chit by
tHe NAB to rejfjin his job. The frequent exercise of pow;rs under Section 25
(a) (ibid) by the‘:. NAB on one side has multiplied the corruption usurping the
jurisdiction of ithe F.IA and Anti-Corruption agencies and defeated thcj
object of the Ordinance on the other hand.' In t'l;is regard the matter was
referred by a Bench of this Coq;:c to the Hon'ble Chief Justice of Pakistan,
for examining éhe vires of Se:t"f;rxﬁZS(a) (ibid) vis-a-vis un-bridled powers of
the Chairman, NAB to accept the offer of voluntary return frqm a person
fegardless of tﬁe size of the amount by any mode adopted at hls discretion
which falls within the domain of the judiciary. The matter was placed before
the Hon’ble Chief Justice of this Court, who directed thé ofﬁ;ce to fix the

matter in Court, treating it as a Petition under Article 184 (3) of the

Constitution. Qn 02.09.2016, the NAB authorities wef‘é further(%ccted

provide the foiiowing details

o (i The list of the cases in Which NAB authorities are conducting enquiries and

investigations and or references pending in the NAB Courts, involving an

s amount of less than Rs.100 Million;
\-p‘ '“'"".-’/ . ‘ . .
s ¥ (i)  The list of the persons, civil servants and or public servants, to be provided by
N, N relevant departments of the Governments and or State owned organizations, wh
et «_  entered into Voluntary Return.

v
"..\"l-- N, N et ks

\\:{* - j‘ﬁ(iii) The action which the FederalProvincial Governments and or statutory

a3 % organizations have taken "asai'nst their employees after tf:eir offer of Volunta
&,& % Return was accepted by NAB in terms of Section 25(a) of the NAB Ordinknce.
v » " *
EAN o ' ’

£y
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«Slio Motu Case No.17/16. 3.

3, On 28.09.2016, the matter was adjourned at the request of the

1

learned Law Ochex*s of the Federation and the Provinces as well as the
NAB authorities for today. In response to the order dated 02.09.2016, the
required reports have been submitted by the Federal Government and the
Provincial Govémments. The NAB has also ﬁl.ed its report as

C.M.A.No0.6376 ‘of 2016, giving details of the persons who have offercd_
i
voluntary return of the monetary gains that they acquired through corrupt

practices and sueh offer was accépted by the Chairman, ‘NAB. Fronta the
: 1S

reports submitted by the Federal Government and the respective Provincilal

Governments, it'appears that ﬁo-'géﬁartmental action has been taken agaiﬁst
. ' L}

the ofﬁcers/erﬁployees of different organizations including Govt.

departments, who had voluntarily returned illegally acquired monetary
gains, which is ivery unfortunate. Once a person accused of corruption or
corrupt practice§ volunteers to offer to return the amount he has pocketed or
ga;ned througﬁ illegal means, prima facie, cannot | hold any
Government/Public Office, as the very act of his offering the voluntary
return falls witﬁin the definition of “miscongluct” under )the service law and
calls for initiati;m of disciplinary'action against the accused person(s). The
report filed by t%he NAB mentions that hundreds of employees/civil servants
and others who?_ have voluntarily returned the amounts in terms of Section
25(a) (ibid) 'arei? still enjoying their office, without being exposed to any
departmental pr’oceedings which has further multiplied the corruption in the
éount_ry. | - |

4
o
!

"o, W4 "%l This inaction on the part of the departmental authorities towards

LT

the accused has patronized corruption, by providing a window to the NAB as
C /'-"/.,u‘" " . ' .
l‘ br"- A ’,:nl‘
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well to the employees, who plunder public mongy and after paying back a s

Wi

- .
portion of the alleged amount of corruption/corrupt practice continue in their i

) 3 L 1
jobs. ' : : i

5. ¢ Primarily, the concept of voluntary return under the Ordinance,

was confined to those accused against whom the proceedings were yet to ‘

start and they, on their own, had approached the NAB authorities by offering

f-.

the voluntary return of the amounts illegally gained or acquired by them.

This concept, however was side tracked and instead the accused persons

against whom call up notices were issued on the strength of some complamt :

or otherwise are’ extended favours by the NAB under the garb of Section

25(a) which was never intended for,

6. In the given circumstances, what has further distu:rbed us is that :

the amounts so; colleoted by the NAB in installments or otherwxso is not

being depos1ted in its entirety w1th the concerned Govemnﬁent/Department !
; .

' forthwith, mstead some of the amount under the garb of Rules or otherwmé
I

is retained by the NAB authontles for distribution to its ofﬁcaal toward$

L

i award. e .

7. er inqL;ired from the Prosecutor General, NAB, to; provide us
;JM the details of’the amounts of voluntary return recovered from different-
g ;; ~~\F}mcused persons and details of its deposit. The P.G, NAB, states that no

n" \C‘ -

" amount is wuhheld by the NAB authorities for d1str1butxon to its officers

RN ¢

o, \W

% ¥ who conduct the investigation of the cases as award.

ok

{ ) , | \
~—— 8. The NAB shall pr0V1d6 us the details of the amounts which they C

" have oollected from accused persons, during the last 10 years and the




3&;0 Motu Case No.17/16. 5

amounts which t:hey have deposited with the different Governments. These
details should reach this Court by 05.11.2016 positively. Likewise, the
Attorney Gener;xl for Pakistan as well as the Advocate Generals of the
Provinces shall handover the copies of C.M.ANo.6376 filed by the NAB to
the Secretary, E:stablishment Division and the Chief Secretaries of all the
four provinces,‘.' who in tumn shall ensure initiation of departmental
proceedings against the accused persons mentioned therein who have
voluntarily returned the amounts under Sectioﬁ‘ 25(a) of the Ordinance,
besides they shall further provide the details of the amounts which different

departments haVe received from the NAB in terms of Section 25(a) (ibid).

9. We, therefore, direct the Secretary, Establishment Division and
all the Chief Se;_cretaries of the Provinces to ensure initiation of departmental
proceedings fo:i'thwith against the employees mentioned in C.M.A.No.6376
of 2016 who have voluntarily returned the amounts in terms of Section 25

(a) (ibid), without further loss 6f time and report compliance. |

10. In the meanwhile, the Chairman, NAB, or any other Officer
authorized by him in this behalf, is restrained from accepting any offer of
voluntary return in terms of Section 25(a) of the Ordinance. The office is

i
directed to re-list the matter on 07.11.2016,

! . 1 3
! - : ‘
- P _,.::;x"/ ,‘ \\ Chief Justice
i .'\ L/ At Y B .\"' \
bt el 2 L oAt .\,pﬁ‘
| '.\ '"”;l)u WO i ' Judge ] .
e VN e
Islamabad the, S

24" October, 2016, v ==
Not approved for reporting.
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Mr. NA.Bdll.ASC i

M. Abdul Latif Afridi ﬁc (CMAT258, 7259 & 7293:1') ~r B e bre s C&ﬁ
H Syed Arshed, ASC (CV;A 7270 & 727 4/16)

.

Date of hearing . 06-12-2016

ORDER

M iy L

AMIR HANI MUSLIM, J.. The’ learned Aftorney General
for Pakistan has requested  for urne 10 seek instructions from the 'y

Government on the issue of excrcise of powers by the. Cheirman NAB

under Section 25(2) of the NAB Ordinence.

2. We have t}ee‘rd. e Prossiutor General NAB. For want of
{ime, the matter is adjourhcd. The Federal and Provincial Governments
shall conclude the departmental proceedings against {be afficials who have
entered into voluntary sbuen and report compliance. Howevel, po final
order of removel Srom savics shall be passed againstfc any of the

4

officials, who have cntered irlo voiantary rewrm, if the amount of voluntary

rerwn paid by him is tess than 25 lacs. : '

3. In the intervening period, the restraining order passed against

the Chairman NAB and or ooy other officer authorized by him in this

behalf from accepting uny offer of volumnry return in term of Section 25(8)
of the NAB Ordinance, shall continue till disposal of these proceedings. To

come up on 27 January 2017.

Sd/- Anwar Zaheer Jamali,CJ’
Sd/-Amir Hani Muslim, J
Cernfizd 0 be Trae Sopy
W’; /{b
__A C‘ ,:”. ,
Cuuu asociate
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i we,

ArnesgST_

] IN THI; SUPREME COURT OF PAKISTAN
(Original/Appellant Jurisdiction)

' PRESENT:

| Mr. Justice Umar Ata Bandial, CJ

’ Mr, Justice Sayyed Mazahar Ali Akbar Naqvi
Mrs. Justice Ayesha A. Malik

SMC NO.17 OF 2016, CMA NO.6374 OrF 2016 IN EMC NO.17 OF

. 2016, CMA NO.7308 OF 2016 IN CRP NIL OF 2016 IN SMC NO.17
OF 2016, CMAs NO.7312, 7581, 7815, 7852, 7270, 7274, 7278

' AND 7647 OF 2016 IN CRP NIL OF 2016 IN SMC NO.17 OF 2016,

CIVIL PETITION NO.1338 OF 2014 AND CMA NO.6210 OF 2014,

CIVIL APPEALS NO.67 AND 150 OF 2015, CIVIL PETITIONS

NO.4356 AND 5104 OF 2017, CIVIL APPEAL NO.24 OF 2018,

CRIMINAL ORG. PETITION NO.123 OF 2018 IN SMC 17 OF 2016

AND CP NO.548-K OF 2018

Suo Molo Action to examine the vires of Section 25(a) of NAB
Ordinance, 1999, elc.

In attendance : Mr, Mumtaz Yousaf
Additional Proseculor General NAB

Ch. Aamir Rchman
Additional  Attorney  General  for
Pakistan
Malik Waseem Mumtaz
Additional Advocate Ceneral Punjab
Sardar Ali Raza
Additional Advocate General, KP
Mian Aziz Ahmed, :
Director Legal (Prosecution), KP
Rana M. Faisal, AAO
Syed Zulfiqar Abbas Naqvi, ASC
Khawaja Azhar Rasheed, ASC
Mr. Liagat Ali Tareen, ASC
Mr. Farooq H. Naek, Sr.ASC
| - Mr. M. Shoaib Shaheen, ASC
Mr. Shozib Masud, ASC

Mr. Saulat Rizvi

Additional Advocale General Sindh

Mr. Saleem Akhtar Buriro

Additional Prosccutor General Sindh
{via video link, Karachi)

Mr. Zaheer-ud-Din Babar
Deputy Secretary S&GAD

Date of Hearing : 08.03.2023

'ORDER - L ; /\.
UMAR ATA BANDIAL, CJ.- B C
SMC NO.17 OF 2016 AND CMA NO.6374 OF 2016 =+ | C

The vires of Section? 25@);’ of ‘t}ie_: National

Accountability Ordinance, 1999 (NAO) arc under challenge in

_ FGourt Assotiate
Sl Supreme Court of Pakistar
Caoe 7 iamabed

1




SMC.A77016, etc
these suo moto proceedings. Learncd Additional Attorney

General for Pakistan has pointed out that as a resull of the

amendments made in June, 2022 in the NAQ 1999, proviso o

Scction 15(a) has been amended to apply to Section 25 of the

NAO 1999 as a whole. As a result, the penally of disqualification

from holding public office is equally applicable (o Lhe situation
covercd by Section 25(a) as well as scction 25(b).

2. From the foregoing amendment in the law it is clear
that the objection of the suo moto proceedings initiated vide our
order dated 24.10.2016 has been addresscd. Conscquently,
thes¢ proceedings have [ructified and are disposcd of
accordingly. C.M.A. No0.6374 of 2014 for implcadment is also

disposed of. P

’ CMA_NO.7308 OF 2016 IN CRP NIL OF 2016 IN SMC NO.17 OF
i 201G, CMAs NO.7312, 7581, 7815, 7852, 7270, 7274, 7278 AND
| 7647 __OF 2016 IN CRP NIL OF 2016 IN SMC NO.17 OF 2016,
’ CIVIL PETITION NO.1338 OF 2014 AND CMA NO.6210 OF 2014,
CIVIL APPEALS NO.67 AND 150 OF 2015, CIVIL PETITIONS
NO.4356 AND 5104 OF 2017, CIVIL APPEAL NO.24 OF 2018,
CRIMINAL ORG. PETITION NO,123 OF 2018 IN SMC 17 OF 2016
AND CP NO.548-K OF 2018 .

3. These matters are connected with SMC No.17 of
2016 which has been disposed of by our above order. Parties in
these matters are not present. Office shall notify the learned

AORs/ASCs and fix these matters separatcly PV

Certified to b s ‘Copg/-HC) - _
Y. Sd/-S
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO.05/2023

Mr.Safdar Ali Shah
Versus

Government of Khyber Pakhtunkhwa and others

AFFIDAVIT

I Dr. Mohsin Farooque, Chief Conservator Wildlife Khyber
Pakhtunkhwa Peshawar respondent No.6, CNIC No.17301-1354080-3 do
hereby solemnly affirm and declare on oath that the contents of the instant
‘reply are true and correct to the best of my knowledge and belief, and that
nothing has been concealed from this honorable Tribunal. 9t 35 fuvthey

Shoded o ooy VY7 S L LATA C’JW(’&Q Jwe avuenng mvmdwﬁ

NO- & haa merther  heen Poced q.)(_\m(\.a voy hi defunce A%wc&cﬂo@f{ o34
(\%M :

T 7
Dr. Mohsin"Fargoque
Chief Conservator Wildlife
Khyber Pakhtunkhwa
Peshawar

Signature

CNIC No.17301-1354080-3
Mobile No. 0334-1155503

supdt D:ALETTERS 2020 -21(A4).doc




