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Appellant'Mr. Safdar Ali Shah

Versus

Government of Khyber Pakhtunkhwa 
and others Respondents

Comments on behalf of respondent No. 06

Preliminary objections

1. That the appeal is time barred for more than four years and as such it is barred 

by law hence not maintainable.
2. That the appellant has challenged order of the honorable Peshawar High Court 

upheld by the Supreme Court of Pakistan for which this honorable Tribunal lacks 

jurisdiction
3. That the appellant has got no cause of action, therefore, the instant appeal is 

liable to be dismissed.
4. That the appellant has got no locus standi to file this appeal.

5. That the appellant is estopped by his own conduct to file the instant appeal.

6. That the appeal does not meet the judicial standards and the same is barred by

law.
7. That the appellant is liable for compensatory cost for the false and frivolous 

appeal before this honorable Tribunal.

Parawise comments are offered as follows:

1. Not relevant with the instant case.

2. Not relevant with the instant case

3. Correct

4. Pertains to record.

5. Not relevant with the instant case.
6. Correct to the extent that the appellant was holding post of Chief Conservator 

Wildlife till 13-06-2019 (on O.P.S/A.C.B) when regular incumbent (respondent 

No. 06) was posted against the said post after fulfillment of all codal formalities 

and approval of the competent authority (Chief Minister). The appellant was !



y
involved in VR with NAB and had returned an amount of about Rs. 4.000 

million and consequently he was facing disciplinary inquiry under the order of 

Apex Court in SMC No. 17 of 2016 and Respondent No. 06 was promoted 

against the single selection post of Chief Conservator Wildlife, Khyber 

Pakhtunkhwa (BPS-20) on regular basis vide Notification dated 17-01-2019, 

Copy enclosed as Annex-1.
7. As per promotion policy, only in case of “many posts”, a post is reserved for 

deferred incumbent and post cannot be reserved against the single post. 

Moreover, the mentioned post of Chief Conservator Wildlife (BPS-20) is 

“Selection Post” in nature which is required to be filled on the basis of 

“merit” instead of “seniority cum-fitness". The promotion case was placed 

before the competent forum (PSB), who examined documents of both the 

appellant and respondent No. 06 and decided the case on merit. Minutes of 

the meeting of PSB are enclosed as Annex-ll. The Competent Authority 

(Chief Minister, Khyber Pakhtunkhwa) also approved the case as per law and 

rules and hence the frivolous statement of the appellant is denied.

8. Incorrect; the appellant was served upon a “Show Cause Notice” by the 

Competent Authority as per law. rules and procedure after conducting denov 

inquiry.

9. Correct
10. Incorrect; the order was issued after fulfillment of codal formalities adopting 

procedure

11. Correct
12. Incorrect; as explained above, the promotion case of both the appellant and 

respondent No. 06 was placed before the Provincial Selection Board which 

correctly recommended respondent No.06 for promotion against the single 

selection post of Chief Conservator Wildlife as per law and rules.

13. Writ Petition No. 317-P/2019 filed by the appellant was dismissed by the 

honorable Peshawar High Court and neither the appellant submitted appeal in 

Khyber Pakhtunkhwa Service Tribunal in line with para-18 of the decision of 

the honourable Peshawar High Court dated 26.11.2020 nor challenged the 

decision in Supreme Court of Pakistan and thus the said judgment has got 

finality leaving the appellant superseded and the case is time barred for about 

four years. Copy of the order dated 26-11-2020 is enclosed as Annex-Ill.
14. The appellant was conditionally promoted on acting charge basis because at 

that time the incumbent Chief Conservator Wildlife was posted temporarily 

outside the department in Pakistan Forest Institute Peshawar.

15. Seeking remedy through relevant court of law is a legal right.
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16.Correct, however the Writ Petition No. 317-P/2019 filled by the appellant 

challenging promotion of the respondent No. 06 was dismissed through a 

separate court order also. Copy of the relevant order dated 26-11-2020 is 

attached as Annex-IV

17. The apex court declared posting of respondent No. 06 as Chief Conservator 

Wildlife (BPS-20) fully justified under the law and rules. Copy of the order of 

the Supreme Court of Pakistan dated 12-04-2022 is enclosed as Annex-V.

18. Incorrect: review application of the appellant was dismissed by the apex 

court. Copy of the order dated 28-07-2022 is enclosed as Annex-VI.

19. Incorrect, the appellant instituted COC NO. 390/2022 before Peshawar High 

Court for the same prayer as submitted before this honorable Tribunal which 

was dismissed on 22-03-2023 during pendency of the instant appeal. Copy 

of the Judgment of honorable Peshawar High Court dated 22-03-2023 is 

enclosed as Annex-VII. Moreover, the instant appeal is not only in violation of 

judicial procedure but also time barred by more than four years for the reason 

recorded above.

20. The appellant has no legal justification to institute the instant appeal.

ON GROUNDS

A. Incorrect as explained above.

B. Incorrect as explained above.

C. Incorrect: the appellant returned about 4.000 million rupees to the NAB as 

Voluntary Return and the Acting Charge Basis Appointment Notification of the 

appellant in BPS-20 has clear mention ''subject to final decision of the 

August Supreme Court of Pakistan in Suo Motu Case No,17/2016". SMC 

No.17/2016 has been decided on 08-03-2023. Copies of the orders of 

honorable Supreme Court of Pakistan dated 24-10-2016, 6-12-2016 and 

08-03.2023 in the referred SMC case are enclosed as Annex-VIII, IX and X 

respectively.

D. Incorrect, as explained above.

E. Incorrect review petition of the appellant was “Dismissed” and statement of 

the appellant is not justified.
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F. Incorrect; as explained above

G. Incorrect; as explained above

H. Incorrect.

I. No comments.

Keeping in view the above exposition, it is requested that the instant 
baseless frivolous and misconceived appeal may kindly be dismissed with cost.

Dr. Moh^in Farooque
Chief Conservator Wildlife 

Khyber Pakhtunkhwa Peshawar
(Respondent No.06)

Through

AmihHLJIIah Marw^ 

Advocate Supreme Court
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Government OF 

Khyber Pakhtunkhwa; , 
Establishment Department

Dai ed Peshawar, the January 17, 2019

NOTIFICATION
NO.SOfE-DE&AD/g-l 12/2019. The competent authority, on the 

recommendations of the Provincial Selection Board, is pleased to promote

Dr. Mohsin Farooq, Conservator Wildlife (BS-19) to the post of Chief Consefvator 
i i ; ■ ' '

Wildlife (BS-20) on regular basis, with immediate effect.

The officer on promotion shall remain on probation for a period of 

one year, in terms of Section 6(2) of Khyber Pakhtunkhwa Civil Servants Act, 1973
I '

read with Rule 15(1) of Khyber Pakhtunkhwa; Civil Servants (Appointment, 

Promotion & Transfer) Rules, 1989 and extendable for another year with the 

specific orders of appointing authority vrithin two month of the expiry of first year of
- f '

probation period as specified in Rule 15(2) of rules ibid.

2.

■1#}
’vjf

3; Posting/Transfer order of the above officer will be issued later on.

CHIEF SECRETARY
GOVERNMENT OF KHYBER PAKHTUNKHWA

Endst. No & Date even.
i

! Copy forwafded to the:-

1. Additional Chief Secretary, P&D Department.
2. Principal Secretary to Governor, Khyber Pakhtunkhwa.
3. Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.. . ^

. 4. Secretary to Govt of Khyber Pakhtunkhwa, Environmenf^
Department with the request to move a surpmary for approval of comp^nt 
authority for posting/transfer of the officer afresh after his regular op^oiion 
to BS-20. /

5. Accountant General, Khyber Pakhtunkhwa. /
6. PS to Chief Secretary, Khyber P 3|htunkhwa. /
1. PS to Secretary E:;t iblishment, E&A Department/SO

: I (Secret)/DS(Admn)/PA to Directi n (Protocol) E&AD/ACO CypheiyE&AD.
8. Officer concerned. ! ’
9. Controller, Government Printing Pfes^, Peshawar.

; (ISHTIAQ AHMAD) JyO 
■f-SECTiOTrORFfCERtE^II—

*tA.Latlf/** i
I
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GOVERNMENT OF KHYBER PAKTHUKHWA 
ESTABLISHMENT DEPARTMENT

: No, SO(PSB)ED/1‘7/2018/P-112
Dated Peshawar, the 02.01.2019

I h

I

O- '•V1

«The Secretary to «
Government of Khyber Pakthulchv/a, 
Environment Department

ECT; -MINUTES OF THE MEETING OF PROVII^A 
HELD ON 26.12.20X8^ , aCS..

»
» I

\

\K

%PROMOTION OF CONSERVATOKt^s.^i^ffP t!|;>]^&03T OF CHIEF 

CONSERVATOR BS-SO. '

I am directed ;to refei^^to Department
stt)FE&WD/nl'i/S'K17o dateii;.^:f,4^’i^^8 onHthe subject and to forwar

.r
® ^ 26.l2.20.li as well as copy

Sir,
letter No.1

■t

?SB for

‘

■••rsV■I. Yours faithfully
I(

;■

S',.'
5

■i'V
a;

(Abdul Hamoed)
section officer (PSB)

It

9 ;
•<

I

It'

,
!•

f

\
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mmmmmmim ^ 2'6.12.2018)
wiujiaiLStii^EaJMJasLoi(Westing of PSB held on 

“ ^ROMOTXOK QF' .tlTiOlECT:

Environment eni Wildlife •PP*''' ’*“/;;;
Wildlife BS.20 is lying vacant. He 

in its order dated 29,11.2018

Secretary Forestry.,
f Chief Consei-vatoretirement, one (01) post o 

her apprised the Board that the Peshawar _
of Dr. Mohsin

: High Court
Farooq before the Board.

icted to place the promotion case

as under:*According to service rules the post is required to b

■■By promotion, on t^e basis of selection 
rnnservators of Wildlife with at least seventy 

■ Rps-i? and above. Seniority being con^
‘"pr.ntic.Uy.dtP 

The service record of the officers

1

, from amongst 
ccumulative service 

of officers
^n merit, 

n y^rs I
?In the case

discussed asii^he panel |was \ \i:
■ . i__

..rn--------- ^^SMNDATiONSW^i^
name of officer ^

---- ivf BSa?. He was promoted as
;-%Q^i’f6.10.l993 in B 1^02 2010. He 
^Mor Wildlife BS19 on ,,,^ination.

ollows; • :

8# .
' Safdar Ali. Shah H
' ' sMr1

available.i'P"i
BS19 S^e^m^atiori. N<

Scribed d^PY^'^^Hifservice record upo
Dr. Mohsm Farooq2.

Conservator
Sending against

2017 is generally goo

■' '"post^orChi^C^^_f^,

c:::
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w JUDGMENT SHERT
EESHAWAR high court. PRSHAyUAp

JUDICIAL DEPARTMFNT

W.P. No.47<iS-P/2nifi
i;

Dr. Mohsin Farooq and 03 others
Vs.:

Government of Khybcr Pokhtunkhwa through 
its Chief Secretary Peshawar and others

JUDGMENT

DatcofhcBring 26. i 1.2020
M/s. Sordar Sboukat Hoyot and Amon Ullah 
Marwot, AdvocateSt for the petitioners.
Mr. Rnb Nawaz Khan, AAC, for the ofnclal 
respondents.
Muhammad IJaz Khon Sabi, Advocote, for the 
respondent No.4.

!
1'

t

IJAZ ANWAR. J. TTirough thisi

judgment, we intend to decide the instant 

writ petition and Writ Pelitions, listed 

below, since, same questions of law and
,1.

I: facts are involved in it.
. V'f

I. W.P. NOJ17-P/2019 dlletl "Safdor 
Aii Shah V>. The Govemmeat of 
Kbyber Pakhtunkhwa through the 
Chief Secretary, Peshawar ond 
othen".

ii. W.P. NO.5692-P/2019 titled **Dr.
Mohiin Portwq Vs. Governmenl of 
Khybcr Pabhliinkhwa through 
Chief Secretary, Peshawar and 
others".

Hi. W.I>. NO.I816.P/2020 tilled "Or. 
Mohsin Farooq and others Vs.

f

i

i

r
>

J

J
>

i
■ AT'EESTED

1
AMINER^ 
war Hla|:v*Couit

•I
.1 P
■

I
f
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V
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t

IGovernmeot of Khyber 
Pakhtunkliwo ihroagh Clilef 
Secretary. Peshawar aod other*”.

[

I
;■

Btets of W.P No.47fi^P/2fH«

2. . Vj- /‘/iv ■'In essence, petitioners are 

serving on different posts in the Forest, 

Environment and Wildlife Department- 

respondent and are aggrieved of the 

Notification dated 21.09.2017 issued by

i

t,' I
I'

iif

,1

I
I-

f
.!■ the Khyber Pakhtunkhwa Establishmenti
r Department, Peshawar,. whereby, 

respondent No.4 (Safdar Ali Shah) was 

appointed as Chief Conservator Wildlife

I'

if

Khyber Pakhtunkhwa (BPS’20) on acting

i charge basis in his own pay and scale. It 

is further averred that respondent No.4 

has entered Into voluntary return with the

:
J,
)

i

>
NAB authorities in an inquiry for the 

allegations of accumulation of assets

disproportionate to his known source of 

income; later, a departmental inquiry was
I

>'
✓conducted and accordingly, he was issued 

a Show Cousc Notice and resuitantly. 

minor penalty of withholding two 

increments was imposed upon him. As

;;.

V'

hi
{
I- A

L

h

J

1)■

T
;

I;

; If
f

t
f I

• 1 : f:\

»

, / . Vj. >
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per the decision of the Hon’ble Supreme 

Court of Pakistan rendered in Suo Moto 

bearing No. 17/2016, respondent No.4 

was not eligible to be promoted to the 

questioned post and has, thus, deprived 

the petitioners and others of their 

promotions.

r
I

:

1,

;;
t

Facts of W.P No.317^P/2019

3. - In essence, petitioner who was

appointed as Chief Conservator Wildlife 

(BPS>20) on acting charge basis in hist

own pay and scale, is aggrieved that 

despite standing at S.No.l of the final
[

I

tseniority list, his case for promotion to 

the post of Chief Conservator Wildlife

(BPS*20) was deferred, while respondent 

No.5, who was junior than him, was 

promoted to the questioned post vide 

Notification dated 17.01.2019.

-•. Vi-t

Facts of W.P NQ.S692-P/2019

4. In essence, petitioner is,?•

aggrieved of Notification dated

16.0S2019, whereby, respondent No.6
s

was appointed as Chief Conservator
r;
,1 I

;■

i.

■

iX
,t•

X
iii

;

I
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Wildlife (BPS-20) on acting charge basis 

with immediate effect subject to the 

decision of the Hon'ble Supreme Court 

of Pakistan in Suo Moto

I

case

No. 17/2016; while petitioner has already 

been promoted to the questioned post; as 

such, same be declared illegal, without 

lawful authority and jurisdiction.

r

Facts of W.P NQ.iai6.p/iftin

5. In essence, petitioners are 

aggrieved of Notification dated
;

21.03.2019, whereby, respondent No.5
;■

was exonerated from the charges of 

corruption and corrupt practices and on 

the basis of which, he was promoted as 

Chief Conservator Wildlife (BPS-20) on 

acting' charge basis in his own pay and 

scale vide Notification dated 16.05.2019; 

as such, the aforesaid Notification dated

1.

, Vj.

\

r

r.

iI
• ■

21.03.2019 be considered as illegal, 

without lawful authority and jurisdiction 

and is liable to be cancelled.i
;•

6. Keeping in view the averments
■i. made in the instant and connected writ
t »

I

1
tedj;

ATT
;■

T

£
pes’

I

.f
i

■sL

I
t

■'e
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petitions, comments were called from the■j
V
.!

respondents, who furnished the same!

accordingly. They, In their comments, 

strongly opposed the issuance of desired

;• writ, as prayed for by the petitioners.

Arguments heard and record7.
I

perused.
;

8. Almost in all these petitions, the 

main controversy is about the posting of 

respondent No.4 as Chief Conservator 

Wildlife (BPS-20) on acting charge basis 

in his ovm pay and scale vide

J

!■

I

Notification dated 21.09.2017.
i.'

9. W.P. NO.4765-P/2018 is in the

'i nature of quo^wairanto with an additional 

prayer for promotion of the petitioner to

6

!
I

the post of Chief Conservator Wildlife 

(BPS-20). Prayer No.IH regarding the

i promotion of the petitioner has become 

infructuous, as the petitioner has already

been promoted to the post of Chief 

Conservator Wildlife (BPS*20) videJ
Notification dated 17.01.2019.V

i'

J STED1^.

AT-
RAiT

High CourtP

J-

t.

r

'1
).
'I-

•• . Vj.■'i nlv

r

• -
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10. Similarly, in accordance with the 

seniority list, as it stood on 31.03.2016,

respondent No.4 was the senior most

Conservator Wildlife (BPS-19). In

accordance with the recruitment rules, the

next post in the channel of promotion to 

the post of Conservator wildlife (BPS-t9) 

is the Chief Conservator Wildlife (BPS- 

20) which is to be filled “by promotion, 

on the basis of selection on merit, from 

amongst Conservators of Wildlife with at 

least seventeen years accumulative 

service in BPS* 17 and above. Seniority 

being considered only In the case of 

Officers of practically the same standard 

of merit".

i

;•

■

11. Earlier, on the retirement of the

incumbent Chief Conservator Wildlife

(BPS-20) on 19.05.2017, the case of

respondent No.4, being the senior most

officer, was considered and as such, was

posted as Chief Conservator Wildlife

(BPS-20) on acting charge basis in his

own pay and scale vide Notification
V

i

TEDATT
MIN ourtPeshawar

'i

i

I

]r:
!■

I.
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i
dated 21.09.2017, His posting is however 

disputed on the ground that he has. 

entered into voluntary return with the 

NAB authorities and thus, as per the 

judgment of the Hon’ble Supreme Court 

of Pakistan reported as 2016 SCMR 

2031, he cannot be posted on the 

questioned post. During the pendency of 

writ petition, petitioner was duly 

considered by the Provincial Selection 

Board (PSB) and while recommending 

him for promotion to the post of Chief 

Conservator Wildlife (BPS-20) on

L

I
S

J
1

1

. Vi- /-/iv?:•

■:

!>
t

regular basis, case of the respondent No.4

was dcfeired in view of the fact that he is
.

involved in voluntary return with the

NAB authorities and his ACR/PER for I

rthe year, 2017 is also not available.t
r

Similarly, vide Notification dated5
08.08.2019, respondent No.4 has been

transferred and posted as Additional
■;

.•i Director General (Education), Pakistan■f

Forest Institute, Peshawar.;£»;•
1

I'

:
f

ESTED::

I.

1-
■I

J

-I

I
.1'!

/ .1

I

• :
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‘

12. In view of these developments, 

the controversy between the parties has 

now been narrowed down only to certain 

specific issues.

!

i

i 13. In W.P. N0.I8I6-P/202O,

petitioner is aggrieved of the exoneration
I

of respondent No.S from the
!■

depaiimental proceedings and his
(

appointment as Chief Conservator

Wildlife on acting charge basis in his 

own pay and scale vide Notification

r

>
dated 16.05.2019. As stated above, when

the said respondent No.S has already

been posted out vide Notification dated

08.08.2019, prayer of the petitioners in 

this petition to that extent has become
■;

••. Vj.inhructuous. However, with regard to his-i

challenge to the exoneration of the said

respondent, we are of the view that on

any such exoneration, no terms and
j conditions of the petitioners have affected

nor in any manner, he can be considered
I

as aggrieved person within the meaning
■f

of Article 199 of the Constitution.

A

i^ESTED
r
1 ourt

1-
i

I
I
I

2
i-

. i'icIt'

I

r
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Besides, we have noted that a regular 

inquiry was conducted against the 

aforesaid officer/respondent and whether 

the charges/aJlegations, leveled against 

him, stood proved or otherwise, require, 

detailed scrutiny of record and resolution 

of factual controversy, which is outside 

the domain of this Court. The record

L

L

r

I-

i
further transpires that the matter of 

voluntary return of the respondent is still 

subjudice before the Hon'ble Supreme 

Court of .Pakistan in Suo Moto

V

•• . Vi. >
No.i7/2016: as such, this writ petition is 

misconceived. Even otherwise, this Court
i'

is not supposed to sit as Appellate 

Authority over the decisions of the
;;

I

Departmental Authorities when law has 

provided a forum to the aggrieved 

persons i.e. Service Tribunal. Moreover,

I

1^

r-
;

the aggrieved person Is the one who is 

awarded any punishment within. the 

meaning of Efficiency & Discipline 

Rules but surely not the civil servants, 

who are neither associated with such

;•

i
1

:

AT^f^STED
^^^XAMINER 
^c^awar Ml rt

i'

y

J,
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inquiiy nor punished, thus, exoneration 

of the respondent No.5 would, in no 

manner, affeci their terms end conditions

;
1

:■

of service; thus, in view of the above, we

are of the view that this writ petition to 

the extent of first part has become 

infructuous, while rest is not

i

i maintainable.

14. Facts of W.P. NO.5692-P/2019♦ \
f are also beyond the scope of this Court 

when the prayer is for the proceedings 

against the respondent No.2, the then

<

r>

j-

r Secretaty, who has allegedly misled thes. 1

Provincial Selection Board (PSB). In the 

instanf case, when the respondent No.6
j!

has already been deferred on account of

entering into voluntaiy renim and
j.

missing some ACRs, how con it be said :
I

that the PSB- is not properly appraised. 

Similarly, how can the petitioner justify 

filing of writ petition on such pretext. So 

for as the other prayer regarding the 

setting-aside of Notification dated

i

V

I.

, Vj. /'ASs- \

;;
,■1

'i 16.05.2019 is concerned, this Court has
■J-

t
attested

CourtPes;
I
i
Y

V
C

•:

f. Q V;
1

\

;
.1^
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already discussed this issue in W.P.

N0.I8I6-P/202O, because, the said
\

Notification was superseded by 

Notification dated 08.08.2019 when

■i-

I

respondent N0.6 was posted as 

Additional Director General (Education),

Pakistan Forest Institute. Peshawar.

15. Apart from the above, petitioner 

has already been considered and

•• . V|. \

recommended by the Provincial Selection 

Board (PSB) and i.s promoted to the post 

of Chief Conservator Wildlife (BPS-20) 

on regular basis vide Notification 

18.02.2019, thus he has no locus standi 

left to further proceed with this petition. 

In view of the above developments and 

the above discussion about non

maintainability of this petition, we hold 

that it has partially become infructuous 

and the rest as non-maintainable.

16. W.P. No317-P/2019 pertains to 

recommendation of the PSB, whereby, 

the respondent No.S was promoted to the 

post of Chief Conservator Wildlife (BPS-

i
I

!■ (

i
i

i

i
:■

i

1
■f

't.

I

1

!
I1

J

1 I

/
f u

■I.

1

a^^esteo
Ml

igh Court
i

{-

ri i

1 i,■̂f

4
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i
; 20) on regular basis, while petitioner was 

deferred,
f

f:

, Vi'17. Promotion, being purely a term 

and condition of service, its grant or 

denial, can only be called in question by 

following the procedure as provided 

under the Khyber PaKhtunkhwa Civil 

Servants Act, 1973 read with Section 4 of 

the Khyber Pakhlunkhwa Service 

Tribunal Act, 1974. The jurisdiction of 

this Court is expressly barred under 

Article 212 of the Constitution of Islamic

ii.

‘ .

I

V

r
.■

Republic of Pakistan, 1973; thus, in view 

of the Judgments reported as **2007 

SCMR 57” and “20/5 SCMR 4Sfi»

i

i
I, matters can only be dealt with by the 

Khyber Pakhtunkhwa Service Tribunal, 

constituted under the law.

18. In the matter of promotion 

whether petitioner has submitted 

departmental representation before the 

authority or otherwise, albeit, since this 

Court has got no jurisdiction, as such, 

dismiss this petition; however, allow the

r.i

?

} , ■any
I
■t.

I
we

I
};
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V petitioner to seek his remedy from the;
Iproper forum in accordance with law.

:■

19. The only issue left with this:■

Court is regarding filling of the post of

Chief Conservator Wildlife (BPS-20), In

this regard, different orders were

produced before the Court, which clearly

suggest that the post in question is being 

throughout on stop gap 

arrangements; as such, we direct the 

respondent No.l to fill the post of Chief 

Conservator Wildlife (BPS-20) strictly in 

accordance with law and rules providing 

criteria for the questioned post.

20. With these directions, this case is

filled

i

disposed of with no order as to costs.
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Vs.
Govcmw«nt of «;hytjw PalthfMiiiiaiwji tJiraugli 

its Chief Socvetary PsslrawaT aiid others

SUPQMENT ■.
Date otiiearing T6.1).2Q:20
Mubamjnad Ijaz Khaji; Sabi, Advocate, for the 
petitbnen
Mr, Rab t^mn Khan,. AAG. for the oflleifil 
respondents
M/s, Sardar Shaukab Hayat 'and Aman: 'D.llah 
Manv^ti Advocates, for the 'r:esp0ndent",N,di&.,
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V

Vide our detailed

judgment of even date recorded,; in ^di

...MiEL—ll..

Goivemtnent of khvber hklitmhlma

*
A

and oihirrs^\ this \vTit pdtifi'oh atands 

disn^ssed .for the reasons recorded 

therein. ‘

I
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^ IN TBE SUPREME COURT OF PAKISTAN 
, (Appellate Jurisdiction)

V*.

■ ' PRESENT: ,
nm. JUSTICE SAJJAJ) ALI SHAH .
M3?.. JUSTICE JAMAL KHAN MANBOKTLUL

I

9 '

It

gyjL PETITION NQS.3656 OF 2020 & 177-P .OF 2m.^_
C.M.A.NO.306-P OF 2021 ■ ■
(On appeal against the judgment dated 
26,11,2020' passed by the Peshawar High 
Court, Peshawar in W.P.No.4765-P of 2018) 1

Dr. Mohsin Farooq Sc others (C:P.3656/20) 
Government of KP thr. its Chief Secretary, Civil 

Peshawarothers (C.P.I77~PSecretariat, 
&CMA.306-P/2J) Petitioners/Applicants

VERSUS

Government of KP thr. its Chief Secretary, Civil 
Secretariat, Peshawar 8c others (C.PJ656/20) ■
Dr. Mohsin Farooq & others '(CP./77.P & 
CMA.306-P/21) ... Respondent(s)

: Mrs. Shireen Imran, ASCFortliePetitioner(s) 
(CP 3656/20)

:' Mr. Zahid Yousaf Qureshi, Acldl. A.G., KTFor the Petitioner(s) 
(C.P.J77-P/21)

: Mr. Muhammad AsifYousafzai, ASC 
(respondent No.4 in C.P.3656/20 & respondent 
No.5inCP.I77^P/2J)

, For the Respondent(s)

Date of tleai'ing : 12.04.2022
I

ORDER

SAJJAD ALl SHAH, J. The judgment of the learned
1

Peshawar High ,Court, Peshawar dated 26.11.2020 in Writ Petition

NOS.4765-P of 2018, 317-P of 2019, 5692*P of 2019 Sc 1816-P of 2020

has been impugned by the petitioner Dr. Mohsin Farooq as well as 

' r Government of l^yber Paiditunldiwa on a limited issue. The grievance

/

,of-the petitioner .and the Government is to tlie extent tliat the petitioner
miTESTED

/ I I,1.1, - ■>**l ‘ **h .•

Court Associate^
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2;C.F.3S56/S030 ale

BPS-20 and has been posted as Chief Conservator' was promoted to

Khyber Pal<htunlchwa vide notification dated 17.01.2019 asAAfildlife,

■ have been recorded in paia.9 of the impugned judgment and to the

19 the learned Peshawar High Court directed to fill the

in accordance with law and
conlTai7'in para.

post of Chief Conservator (BPS-20) strictly

providing criteria for the questioned post. Learned counsel for therules
learned Additional Advocate General submit that as

.therefore, the dhection to the
petitioner as well as

(he po,st has beeri filled .by promotion
; i

extent of petitioner ai'e redundant, However, it is

of Khyber Palditunlchwa has been and would appoint tlie

?

submitted that tl’ie

Government

Chief Conservatojr strictly in accordance with law. In view of the above 

statement and after attempting to reconcile both referre4 paras, we 

also of the view that the observation in the concluding para reier to futuie

Itare

appointrhents/prdmotions. In the circumstances, the disposal of these

Order accordin gly ./I?

■ 'a 4.

(
5

'i

petitions is sought in above terms.
— ^
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PESHAWAI^ If IfiH COURT. PESHAliyAR 

JUDICfAL DEPAKTMEKT

• CQC NO.390-P/2022 in CQC No.S2-P/2022 in W.E 

NO.476S-P/2022 & W.P. iyo.317^P/2019
I

Sttfclar AUSlinh

I

1

•Vs.
Dr. Shohzad Kimc Bangasbi Chief Secretary* 

Government of Kliyber Pakhtunkhwa, 
Peshawar and others

Date of bearing 

!*ctit,loticr(s) by:
22.03.2013
M/S. Muhammad Asghar Khan Kundi 
and Adnnn Aman* Advoentes.
.Syed SIkandar Hoyat Shah, AAiO Mn 
AmnnuIIai !Vfanvaf> Advocate.

liespondcDt(8) byr

JUDGMENT

tJAZ ANWAR* J. This COC petition is filed for mitiaiidn:

of Contempt of Court proceedings against the respondents for 

not complying \vith/impicmenting thc consohdated order dated. 

26.11.2020 passed by this Court in Writ Petition No.47(55-: 

P/2018, disposing of tlie same, vyhile the Writ Petition No.317- 

P/2019 of the petitioner was dismissed and also the judgment 

of the apex Court dated 28.07.2022 passed in C.R.P No, 188 & 

189 of 2022, whereby, the apex Court modified its earlier

order dated 12.04.2022 passed in C.P. No.3656 of 2020 and

I77-Pof202].

2. Arguments heard and record perused.

Perusal of the record reveals that initially, the 

writ petition filed* by the petitioner \v^ decided through

/
3.

a i IX

c;
i • Art

4k *
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. c^msoiitlai^d jud^mcm pulsed^ in Writ Petition bearing 

^ No.^!7b5-P 201 vide judgment dated 26.11.2020. The case of ,

the petitioner ix. W.P. No.3,17-P;2019 was, however

dismissed on the ground that he has to question the promotion 

order dated 17.QK20I9 before the appropriate Service 

Tribumd. The judgment of this Court was questioned before I

the. apex Court which was, however* disposed of vide order
I tdated 12*04.2022 maintaining ilte order of tins Court. The 

present petitioner, thereafter, filed a Review Petition, bearing

»C.R.P. No.l 88/2022 in C.P* No*3d56/2020 and C.R.P.

Ko.189/2022 in CP. Ho.i77-?/202l-before-the afw^x Court 

which were also dismissed vide order dated 28.07.2022 on the
• i-''

statement of the learned counsel for the present petitioner as 

according to him, the impugned order ndght affect his right to 

approach die Service Tribunal for redressal of his grievance in 

respect of his promotion. Similarly, the apex Court observed 

that tile order of the Higli Coiut and as well of i^e apcx.GoUrtj 

j in no manner, have detennined the right or eligibility of any of 

the candidates appointed or to be appointed to the post in 

question.

/

f

During the course of nrguments, copies of

Service Appeal filed by the present petitioner questioning the

ittinuies of tile : Provincttil ^ckctioic Bonrd (PS.8) (latd

26.I2.20IS and the promotion Offler.dntccl 17,01.2019
. ^

produced. Wc when conf‘fon(cd leiirned counsel for the 

petitioner, he waa having ni) siUutfncfory answer far the

4,

Nverc

same.
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W’c uondcr ihat how and in what manner the

vrrdcr of ihis Court \m been vioiatci because, we have, in our 

judgment, speciftcally declined the 'prayed relief to the
r

I

pL’iictoncr on tlie ground that his remedy lay before the Khybcr 

Pakhiunkhwa Service Tribunal and the order of this Court has

1

not been disturbed. In any manner, by the apex Court while the 

dirccuon of the apex Court regarding the filling of the post in 

future is coiiccmed, it will also be of no help to the petitioner 

at present, because, the ground situation is that the post has 

since been filled and the order has been questioned by the 

petitioner before the Khybcr Paklitunkhwa Service Tribunal.

For the reasons stated above, we fmd that this

COC pethion isf mtsconcci\'cd. It is accordingly dismissed. -
Hi

I

\ \

Affnimnced 1

Dlt22.0X2023 «

Chief Justice I
t
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 Judget
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THE SUPREME roTTBT OF PAiaSTAN A -'MB(Appellate Jurisdiction)
t

PRESENT:
MR. JUSTICE ANWAR ZAHEER JAMALI, HCJ 
MR. JUSTICE AMIR HANI MUSLIM 
MR. JUSTICE SH. AZMAT SAEED

I

■

Suo Motu case No.l7 of 2016.
(Action taken by Ihit Court to esomlne the vines orSection 2j(b) of the NAB Ordirtance.

Mr Ashtar Ausaf Ali, Attorney General for 

Pakistan.
Ch. Aamir Rehman, Addl.A.G.
Barrister Asad Rehman, Consultant to A.G 
Mr Waqas Qadeer Dar, PG, NAB 
Mr. M. Azam, DPG, NAB.
Mr Imranul Haq, Spl. Prosecutor NAB.
Mr Abdul Latif Yousafzai, AG,-KPK.
Mr Ayaz Swati, Addl.A.G, Balochistan.
Mr Zamir Hussain Ghumro, A.G. Sindh. 
Mr Sheharyar Qazi, Addl.A.G, Sindh.
AkhtarRehana, Addl.P.G Sindh.
Mr Asjad Javed Ghural, Addl.P.G. Punjab. 
Mr Mudassar Khalid Abbbasi, Asstt.A.G, 
Punjab.
Mr Asad KLharral, Applicant in CMA 
No.6374 of2016.

In Attendance;
%

I
i

1

i

i
\ 1\

V

i r ■
*..V\

\

\

t

24.10.2016.

okBer
Date of hearing

I

\
AMfR HANf MUSLIM. J.- This Court on 02.09.2016, during, 

hearing of Civil Appeal No.82-K of 2015, noticed abuse of authority by the

NAB while taking cognizance of petty matters in terins ol Section 9 of the* 

! 1 
■ National Accountability Ordinance, 1999 (hereinafter referred to as the

i

Ordinance). The Ordinance was primarily legislated to counter'the cases W
1 ,

mega scandals and initiate proceedings agdinst the accused persons who 

involved in scandals of mega corruption and corrupt practices.

are

.

s
«
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The Court also noticed that in terms of Section 25(a) of the 

Ordinance, the NAB authorities .after issuance of call up notices suggest to 

the accused that they may opt to come forward with the offer of voluntary 

return of the amounts that have allegedly been acquired or earned illegally 

by them. Section 25 (a) (ibid) empowers the Chairman, NAB, to accept such 

voluntary returns made by the accused persons, the amount is deposited with 

NAB in installments at the discretion of the Chairman, NAB. Alarmingly 

payment of certain portion of the amount, such person is given clean chit by 

the NAB to rejoin his job. The frequent exercise of powers under Section 25 

(a) (ibid) by the NAB on one side has multiplied the corruption usurping the 

jurisdiction of.the F.l.A and Anti-Corruption agencies and defeated the 

object of the Ordinance on the other hand. In this regard the matter was 

referred by a Bench of this Court to the Hon’ble Chief Justice of Pakistan

I2.

t "I

ii!

on)

j
.r

for examining the vires of Section 25(a) (ibid) vis-^-vis un-bridled powers of 

the Chairman, 'NAB to accept the offer of voluntary return from a person 

regardless of the size of the amount by any mode adopted at his discretion
I

which falls within the domain of the judiciary. The matter was placed before 

the Hon’ble Chief Justice of this Court, who directed the office to fix the 

matter in Court, treating it as a Petition under Article 184 (3) of the 

Constitution. On 02.09.2016, the NAB authorities were flirtherjikectedia

. J

provide the following details \

The list of the cases in which NAB authorities are conducting enquiries and ^ 
investigations and or references pending in the NAB Courts, involving 
amount of less than Rs. 100 Million;

The list of the persons, civil servants and or public servants, to be provided by 
relevant departments of the Governments and or State owned organizations, whp 
entered into Voluntary Re^n.

. •• r'j:' ■

\
(i)

an

1V'v, V
^1.-^ 'V„ '•

(")

XcN.
i.’ \

The action which the. Fcderal/Provincial Governments and or statutory 
organizations have taken‘'a^inst their employees after their offer of Voluntary 

was accepted by NAB in terms of Section 25(a) ofthe NAB Ordinknec. *

I . <:
\ ‘ I
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V.
On 28.09.2016, the matter was adjourned at the request of the

i

learned Law Officers of the Federation and the Provinces as well as the 

NAB authorities for today. In response to the order dated 02.09.2016, the 

required reports have been submitted by the Federal Government and the 

Provincial Governments. The NAB has also filed its report as 

C.M.A.No.6376 of 2016, giving details of the persons who have offered 

voluntary return of the monetary gains that they acquired through corrupt 

practices and such offer was accepted by the Chairman, NAB. From the^ 

reports submitted by the Federal Government and the respective Provincial 

Governments, it appears that no '(departmental action has been taken agairist
t

the officers/eniployees of different organizations including Govt, 

departments, who had voluntarily returned illegally acquired monetary 

gains, which is very unfortunate. Once a person accused of corruption or 

corrupt practices volunteers to offer to return the amount he has pocketed or 

gained through illegal means, prima facie, cannot hold any 

Govemment/Public Office, as the very act of his offering the voluntary 

return falls within the definition of “misconduct” under the service law and 

calls for initiation of disciplinary action against the accused person(s). The 

report filed by the NAB mentions that hundreds of employees/civil servants 

and others who. have voluntarily returned the amounts in terms of Section 

25(a) (ibid) are still enjoying;;their office, without being exposed to any 

departmental proceedings which has further multiplied the ‘corruption in the 

country.

•i- . 3.
Vi*-

1^

i

«

c

f]

■it
,'\/ This inaction on the part of the departmental authorities towards 

the accusec) has, patronized corruption, by providing a window to the NAB as

'■'4:1
)

<

r \A'- t •
^1 w • '
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«
VWell to the employees, who plunder public money and after paying back a 

portion of the alleged amount of corruption/corrupt practice continue in their 

jobs.

i!

«

Primarily, the concept of voluntary return under the Ordinance

confined to those accused against whom the proceedings-were yet to
%•

start and they, on their own, had approached the NAB authorities by offering
■ ■ ‘ j’ ■

voluntary reton of the amounts illegally gained or acquired by them. 

This concept, however, was side tracked and instead the accused persons 

against whom call up notices were issued on the strength of some complaint 

or otherwise are' extended favours by the NAB under the garb of Section 

25(a) which wasmever intended for.

5. '

was (
*
r

i

the

:

In the given circumstances, what has further disturbed us is that 

the amounts so: collected by the NAB in installments or otherwise is not 

being deposited in its entirety with the concerned Govemnlent/Department 1

of the amount under the garb of Rules or otherwis^ 

NAB authorities for distribution to its official toward^

6. I

)
forthwith, instead some

I

is retained by the f,
I !

1

award. I

'1

e:
W'e inquired from the Prosecutor General, NAB, to provide us7.

details ofithe amounts of voluntary return recovered from different
i

bloused persoiis and details of its deposit. The P.G, NAB, states that no

authorities for distribution to its officers

theC.'j
t'
Si .
1

t

amount is withheld by the NAB 

I who conduct the investigation of the cases as award.

f'-
1-u

1;**
■i
■*

1
L

■»

The NAB shall provide us the details of the amounts which they 

from accused persons, during the last 10 years and the

8.

have collected
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i«k •it i

amounts which they have deposited with the different Governments. These 

details should reach this Court by 05.11.2016 positively. Likewise, the 

Attorney General for Pakistan as well as the Advocate Generals of the 

Provinces shall handover the copies of C.M.A.No.6376 filed by the NAB to 

the Secretai7, Establishment Division and the Chief Secretaries of all the 

four provinces, who in turn shall ensure initiation of departmental 

proceedings against the accused persons mentioned therein who have 

voluntarily returned the amounts under Section 25(a) of the Ordinance 

besides they shall further provide the details of the amounts which different 

departments have received from the NAB in terms of Section 25(a) (ibid).

w

ii

}

a

We, therefore, direct the Secretary, Establishment Division and 

all the Chief Secretaries of the Provinces to ensure initiation of departmental 

proceedings forthwith against the employees mentioned in C.M.A.No.6376 

of 2016 who have voluntarily returned the amounts in terms of Section 25 

(a) (ibid)> without further loss'df time and report compliance..

9.

In the meanwhile, the Chairman, NAB, or any other Officer 

authorized by him in this behalf, is restrained from accepting any offer of 

voluntary return in terms of Section 25(a) of the Ordinance. The office is 

directed to re-list the matter on 07.11.2016.

10.

V

I

‘

k
t

\ I
J Chief Justice\

I »■u,
I

<
v'" ■ ... IV.,

f

Judgei-i' I. V.
I, I

\ . f ■Islamabad the,
24“' October, 2016,
Not approved for reporting.

• ■{f '

Judge
Sohail/*' «
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TM THR SUPU15ME COURT OF PAKISTAN
(Original/Appellant Jurisdiction)

PUESENT;
Mr. Justice Umar Ata Bandial, CJ
Mr. Justice Sa^^ed Mazahar Ali Akbar Naqvi
Mrs. Justice Aycsha A. Malik

SMC NO 17 OF 2016, CMA N0.6374 OF 2016 IN SMC N0.17 OF 
oni fi CMA NO.7308 OF 2016 IN CRP NIL OF 2016 IN SMC N0.17 
OF 2016. CMAs N0.7312, 7581. 7815. 7852, 7270. 7274. 7278 
AND 7647 OF 2016 IN CRP NIL OF 2016 IN SMC N0.17 OF 2016, 
CIVIL PETITION N0.1338 OF 2014 AND CMA NO.6210 OF 2014, 
CIVIL APPEALS N0.67 AND ISO OF 2015. CIVIL PETITIONS 
N0.4356 AND 5104 OF 2017. CIVIL APPEAL W0.24 OF 2018. 
CRIMINAL OHG. PETITION N0.123 OF 2018 IN_glVlC 17 OF 2016 
AND CP NQ.548-K OF 2018

Suo Molo Action to examine the vires of Section 25(a) of NAB 
Ordinance, 1999, etc.

In attendance ! Mr. Mumtaz Yousaf 
Additional Prosecutor General NAB 
Ch. Aamir Rchman
Additional Attorney General for 
Pakistan
Malik Waseem Mumtaz 
Additional. Advocate General Punjab 
Sardar Ali Raza
Additional Advocate General, KP 
Mian Aziz Ahmed,
Director Legal (Prosecution), KP 
Rana M. Faisal, AAO 
Syed Zulfiqar Abbas Naqvi, ASC 
Kliawaja Azhar Rashecd, ASC 
Mr. Liaqat Ali Tareeii, ASC 
Mr. FarooqH. Naek, Sr.ASC 
Mr. M. Shoaib Shaheen, ASC 
Mr. Shozib Masud, ASC

Mr. Saulat Rizvi
Additional Advocate General Sindh 
Mr. Salecm Akhtar Buriro 
Additional Prosecutor General Sindh 
(via video link, Karachi)

Mr. Zaheer-ud-Din Babar 
Deputy Secretary S&GAD 

: 08.03.2023Date of Hearing

ORDER •.4

UMAR ATA BANDIAL. CJ.^
SMC W0.17 OP 2016 AND CMA N0.6374 OF 2016

The vires of Section 25(a) of the National 

Accountability Ordinance, 1999 (NAO) arc Under challenge in

Msbctate 
Su^ieme Court of 

UUmabad
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these suo moto proceedings. Learned Additional Attorney 

General for Pakistan has pointed out that as a result of the 

amendments made in June, 2022 in the NAO 1099, proviso to 

Section 15(a) has been amended to apply to Section 25 of the 

NAO 1999 as a whole. As a result, the penalty of disqualification 

from holding public office is equally applicable to the situation 

covered by Section 25(a) as well as section 25(b).

From the foregoing amendment in the law it is clear 

that the objection of the suo moto proceedings initiated vide 

order dated 24.10.2016 has been addressed. Consequently, 

proceedings have fructified and are disposed of 

accordingly. C.M.A. No.6374 of 2014 for implcadmcnt is also

2.

our

these

disposed of.

CMA NO.7308 OF 2016 IN CRP NIL OF 2016 IN SMC N0.17J)F 
2016. CMAs NO.7312. 7581. 781S. 7852. 7270. 7274, 7278 AND
7647 OF 2016 IN CRP NIL OF 2016 IN SMC NO. 17 OF 2016,
CIVIL PETITION NO.X338 OF 2014 AND CMA N0.6210 OF 2014,
CIVIL APPEALS N0.67 AND 150 OF 2015. CIVIL^PETITIONS
N0.4356 AND S104 OF 2017. CIVIL APPEAL W0.24 OF 2018,
CRIMINAL PRO. PETITION NO. 123 OF 2018 IN SMC 17 OF 20_1_6
AND CP N0.548-K OF 2018

These matters are connected with SMC No. 17 of3.

2016 which has been disposed of by our above order. Parties in 

these matters are not present. Office shall notify the learned 

AORs/ASCs and fix these matters separately. ./Jr,
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO.05/2023

Mr.Safdar Ali Shah

Versus

Government of Khyber Pakhtunkhwa and others

AFFIDAVIT

I Dr. Mohsin Farooque, Chief Conservator Wildlife Khyber 

Pakhtunkhwa Peshawar respondent No.6, CNIC No.17301-1354080-3 do 

hereby solemnly affirm and declare on oath that the contents of the instant 

reply are true and correct to the best of my knowledge and belief, and that 

nothing has been concealed from this honorable Tribunal. S'V Is

/iWuctfJoff (os4*
(5v\ '\Vvw4 m Vhrs

V)0Y V\CMO- (j

Signature ^______

Dr. IVlohsirr'^moque 

Chief Conservator Wildlife 
Khyber Pakhtunkhwa 
Peshawar

CNIC No.17301-1354080-3 

Mobile No. 0334-1155503
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