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‘Execution Petition No. 86/2023

Pate of order !

praceedings
2

i

20.02.2023

Order or other procecdings with signature of judge

The execution petition of Mr. Akhtar Al
submitted today by Mr. Gulhussain Khelji Advocate. It is
fixed for implementation report before Single Bench at

Peshawar on . Original file be

requisitioned. AAG has noted the next date. The
respondents be issued notices to submit
compliance/implementation report on the date fixed.

By the erer of Chairman
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* Service Appeal N0:403-2017.." ..

BEFGRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Lo

Implementation betition No -, = | ?g .I:”z’2023

',

Akhtar Ali $/0 Roidead Khan R/o par Hoti, Mohallah Noor Man Khel District Mardan,
- SR (Appellant )

£

. Versus

Govt of KPK Through Inspector Géneral of Prison, Khyber Pakhtunkhwa, peshwar.&

others.
(Respondents)
INDEX
| Sr. No. Desgription of Documents Annexure Page No.
1. | Implementation Petition ~ With | 5
Affidavit o
2. | Copy oi‘Judgment?Dated‘l_li7-09-2021 A 37
3. | Copy of Service Appeal No 403/2017 B R — /<
4. | Copy of order dated 09-10-2022 C z L
5. | Wakalat Nama,

=
G S
y) _
| A (ppellant
\ Through M
GULHUSSAIN KHELJI  Advocate,
i Peshawar High Court Peshawar
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Implementation Petition No_. % : 22(3;23 L ' ‘ 1

Service Appeal No; 403/2017

AkhLd] Al S/0 Rmdad K1an RJO I’drllou Mohdllah Noor Man Khel
Dlsm(,l Mar dan

. . ¢

* (Appellant)
Versus Co

. Govt of , KPK Th1 ough InSpcctor Gcneral of Prlson Khyber Pakhtunl{hwa
Peshawar.

Superintendent High Security prison, Mardan.- :

]

(Respondents)

EXFCUTION l’ETITION I‘OR THE IMPLEMENTATION OF

ORDTR/JUDGMENT DATFD 17-09 - 2021 PASS‘ED BY THIS

. H()N()RABLE TRIBUNAL ABOVE TITLED SERVICE APPEAL

Respeetfully Sheweth: -

L)

-k

I. That the appellant earliex; filed service Appeal No 403/2017 for restraining respondents
’ . Cit .

from reinstatement in Service from the date of his dismissal from service and-the entire
: Uy

period is treated as leave of Lfle kind gue, 'wh_ich was allowed by this honorable Tribunal

KPK, Peshawar Dated 17-09-2021. T

|5
TR
d

]

That the appellant time to time again approached respondents for the implementation in
its true spirit of the judgmeént of this ionorable Tribunal KPK, Peshawar, but no use and
. the appellant has not reinstated in Service from the date of his dismissal from service and

the entire period is treated as leave of the kind due, as per the judgment.




f

That the respondents ‘are-not, ready to implement the ~judgment of this honorable

Tribunal in its true spirit for no legal and valid reasons, this act of the respondents 1
SN . .
unlawful ,unconstitutional and goes, against the judgment dated 17-09-2021of honorable

Tribunal.

\ - %It thercfore prayed ,that on acceptance of this
Execution petition /application - résbondcms may- kindly -be directed to implement the
judgment of this honorable Tribunal Dated 17-09-2021 passed in service Appeél No

403/2021. B - Y

Dated : : M2/2023

¥

S . - Appellant

' Tiz-rrouéfé A
" GULHUSSAIN KHELJI

»

Atﬁiocate, A

Peshawar High Court Peshawar.

Yo AFFIDAVIT

I Akhtar Ali §/O- Roicblh'ad; Khan R/QO Par Hoti ,Mohallah Noor Man Khel ,District

Mardan, do hereby Solemnly affirm and declare on outh that the contents of the

-accompanying .Implementation Petition are true and correct to the best of my’

knowledge and belief and nothing has been concealed from this honorable Tribunal.

ﬁ PSRN /Jy +7 / j

EPONENT
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Khyber Palkhtukhwa
Service Tribunal

.,.m,mﬂg_
L —-bt

Service Appeal No. LI 5, Jeoty
| .:1,%\

‘§P

. Dated

Akhtar AliS/o R01dad Khan R/ o Par Hotl Nohallah Noor Man

Khel, Tehsil-& Dlstrlct Mardan..;.;.I._-..,':....'._..I_ .................. Am)ellant

L (VERsUS

1.-. Govtof KPK " .o |
Through: Inspéctor General of Prison, - Klﬁzber_ '
Pakhtunkhwa, Pes'h!awfcilr‘ ; -

P2 Superlntendent ngh Secunty Prison, Mardan. .
............ RESPONDEN’lS

APPFAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT, 1974

AGAINST THE IMPUGNED ORDER DATED 26/10/2016 OF

RESPONDENT NO.2, WHERFBY THE APPELLANT HAS BEEN

DISMISSED/ MMOVTD FROM HI‘S SLRVICL. AND

DEPART MlLNTAI APPEAL 01* THE_APPELLANT WAS ALSO

DISMISSED.
.
]Pravcr in Appeal C
ngag\dfﬁ/tiay On acceptance of this service appeal, the 1mpugned
" e

Reglstrar %rder dated 26/ 10/ 2016, pdssed by respondent No. 2
| may kmdly be set aside and the appeﬂant may. please

be relnstated in sérvice with all back beneflts

Re-submitied to -day
and fijed.

kL 4 3
Regisirar ~n e "f.mm "
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Serwce Appeal No 403/2017

Date of Instltutlon o 14.04. 2017
Date of Decaslon‘ U r_ 17.09..2021

Akhtar Ali 5/0 Rqadad Khan R/O Par Hot[ Mohallah Noor Man
Khel, Tehsil & Dlstnct Mardan

t s

:
3
\

(Appellantj’ R

'7"VEé5us"

. _F l

' Govemment of Khyber Pakhtunkhwa through Inspector General

of Prlson Khyber Pakhtunkhwa Peshawar and one another..

(Respondents)
Akhtar Ali, . .. Pro se.
 Asif Masood Ali Shah, .. R
Deputy _District- Attorney ... .For respondents.-,
AHMAD SULTAN TAREEN ~ “ .. CHAIRMAN
ROZINA REHMAN - ... MEMBER (J).
- . 7 JUDGMENT o
ROZINA REHMAN, MEMBER (J): The relevant facts leading to filing - E«

of instant. appeal are th:a't appellant was appointed as. Beheshti in
District Jail, Mardan. -He‘r.eceived' a show cause notice, wherein,
,allec_:jati'ons of absence from duty were leveled. He submitted reply

and lastly he was dismisséd_frém service. He submitted departméntal-. :

" appeal which was also‘dis'missed, hence, the present service appeal.

h.

2. We have heard appellant and Asif Masood Ali Shah learned

D.D.A for the res'pon'de‘ntls and have gone thrbugh the recoi'd and the:

st e
T
s
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3. It has been Contended by the appellant that the order of

- dismissal is agarnst raw and facts and that he was never provided an
‘opportunrty of- hearrng and the golden principle of ‘natura\ ]ustrce was
violated by the respondents He submrtted that major penaity of
dismissal from servrce cannot.be awarded for the allegatron of wrllful o

absence and that the order is arbrtrary, _caprrcrous and the resurt of

maiaﬁde of ‘the respondents and Iastly, he submrtted that no lnqurr\/ |

was conducted and he was not aﬁorded any opportunrty of defense.
"‘ "3 5 ’ .
4. Converse1y learned D*D A submrtted that appenant was served

with a show cause notrce When he reported for duty after a wmful and "
unauthorized absence of 19 days W, ef 05. 10 2016 to 24, 10 2016 He -
submrtted that the absence Wrthout permrssron of the authorrty _

amounts 0 gross misconduct, therefore, he was nghtly drsmrssed _

from service.

5. Perusal Iof record vrrouid revea!l_that. appe\'rant was-appointedas.
Baheshti (B.P.5-01) r;\rho_ was attached to High Security Prison Mardan
and was proceeded against -departmentally for willful-absence. In this '
regard, show ca'use notjrce was issued whrch shows that rnqurry was
drspensed wrth and he was proceeded agarnst departmentaHy for
willful absence. He was also charged for- habrtuai absence There are

- two different éventualities provided under the scope of Khyber

Pakhtunkhwa; Government Servants (Effrcrency & Drscrphne) Rules, .

)

2011 relatrng to the ‘absence. For the first eventuahty, Rule 3 of the -

said rules enumeratrng the grounds for the proceedrngs rnc'.ude'

' among them one in Clause (d) of Rule-3 as being gurlty of habrtuai\y

| absentrng himself from duty wrthout prior approvai of leave while the -




ML"V"‘ ; jwl_ ‘| . | o ) .- ) _I @ ' I.
other eventualrty comes under rule -9 of the Rules ibid regardmg'

erlful absence Procedure as provrded in Rules ibid is totally d|f-ferent T

H : from each of the sald eventualrtles Habitual absence is 10 be dealt - - o
under d‘rscret‘ron of -the competent aut'norrty wrthm the meanlng of ‘

Rule 5 and Rule-7 of the Rules ibid whrle in case of willful absence

there is self contamed procedure in Rule -9 of the Rules. Accordlngly

PR

o erlful absence frorn duty of a Government servant for Seven days or
more days is to be- followed by a notrce rssued by the competent
authority through regrstered acknowledgement on hrs home address :
dlrectrng him to resume duty within 15 days of rssuance of notice. I
the same is recerved back as undelivered ot nok response 1s. recelved

~ from absentee wrthrn the stipulated time, a notice shall be published
in- at least two leadlng newspapers directing him to resume duty Y
Wlthin 15 days of the publlcatlon of that notrce, followrng which an ex- -:'
parte decrsron shall be taken agalnst the absentee On expn'y of the

| stipulated trme grven in the notlce, ‘major penalty of removal from
service may be rmposed upon such Governrnent servant \Nrthrn the
given. scope of Rule-9, the Government servant become llable for'_,

' drscrplrnar\,‘ actlon after seven days of his wiliful absence. If he in
pursuance to the lawful process provided under the Sald Rules does'- o
'L /) ~ not come up to explarn the reasons of his absence, the'ex—parte. _'

l .IdeClSlorl agalnst him is the requlrement of law irrespective of any_«l

factual posrtron under whlch he absented hrmself from attendance of =

' | t'ne.duty What the Trrbunal has to see in thlS case is that whether the .

penaity had followed the procedure provided under Rule-9 of the

oy R Khyber Pakhktunkhwa Government Servants (Efﬁcrency & Drscrplrne)
. -'f*"‘:::‘-::;: a*»; lx;h.,. ‘
"‘l-"ilf-_Jr ; <




- wherem there is no reference as to'the conduct of proceedmgs wrthrn‘h

Rules, 2011 or not Comlng to the facts of the case the appellant was‘

dismissed: from servrce by the rmpugned order dated 26.10.2016,

the meamng of Rule 9 of the E&D Rules, 2011 .while the said order :-:

1 L3

has been passed on purported proof of charge of wnlful absence from

6. “Asa sequel to above thrs appeal is allowed rmpugned orders’

are set aszde and appellant is relnstated in ser\nce from the date of his

'drsmrssal from servrce The enttre perlod is treated as leave of the

kmd due Parties are left to bear therr own costs. File be consrgned to

the record room.

.~ ANNOUNCED. - °

£ b iNER
hl;»hgrl knrunrtas
Suerviae Tribuoal

Pealinwrat

17.09.2021 -

(Ahmad ,
Chairman
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BEFORE THE SERVICES TRIBUNAL, KP

K, PESHAWAR

L 'Appellént
" Through -

Akhtar Ali.......... A . fereeras Appellant
. _ VERSUS“”‘
Govt of KPK and others...... . . f.-.'....;........Res-ponden'ts,
INDEX o
[ S.No ' DLbLI‘IpthH of Documuﬁ_s%f.— rAEex . Pages |.
. 1. | Grounds of service appeal with affidavit | | ) ~&l
2. | Addresses of Partics | PR
3.-|Copy of appointment 01del dated A ?“
19/08/2014 _ ‘ g.
4. | Copy of show cause noticé B g
Copy of order . | C '8
6. | Copy.departmental representative. D " _;“_."_.
7. | Wakalat Nama”- ' \ 3~—

Gul Hussain Khilji -

Dater14/04/2017°

Advocates High Court




Service Appeal No. L va*-‘ /2017

Akhtar Ali S/o Roidad Khan R/ 0 Par Hotl, Mohallah Noor Man |
Khel, T ehsll & Dlstuct Mardan

Certeestnesresn s ADDellant

1. Govtof KPK ~

Through - Inspector - Genefal of Prison, -~Khyber
Pakhtunkhwa, P,eshawar

2, Supermtendent I—hgh Security Prison, Mardan.
................. ;mm“mmm,wm¢mmmmmRESP0NDENTs

| APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT., 1974

AGAINST THE IMPUGNED ORDER DATED 26/10/2016 OF
RESPONDENT NO.2. WHEREBY THE APPELLANT HAS BEEN

DISMISSED/ REMOVED. FROM _HIS SERVICE AND

DEPARTMENTAL APPEAL OF THE APPELILANT WAS ALSO
DISMISSED. -

Praver in Appeal

On acceptance of this service appea1 the lmpugned
order dated 26/10/2016, passed by respondent No. 2
may kindly be set aside and the appellant may please
be reinstated in service with all back benefits. |




Respectﬁlllyv Sheweth:
r ,“ . I¥-_I -'.

Brief facts giv_ir}:g}fise to-the appeal are s under:

1. That the appellant was appomted as Beshti BPS -01 by-

respondent No 2 1n District Jail, Mardan. (Copy of.

- {Copy of appomtment o1der dated 19/08/2014 is
'Annexule“A”) N T

2. That the appellant order suddenly recewed a show B
cause notice dated 24/ 10/2016 from respondent No 2 |
wherein contam al‘legatlons l.e. absent from duty .of 19 -
days were leveled against the appellant were made.

(Copy of show cause notice is attached as annexure' g
“BJ)) '

3-  That the appellant submitted reply to the explaining
the correct legal position with the request to withdraw

the said show cause notice.

4. That the respondent No 2 vide letter dated-26/10/2016
appellant was dismissed from service. (Copy of order .

is attached as annexure “C”).
5. That the appellant submitted a departmental

representatlve to the respondent No 1 as against the

“aforementioned = dismissal order of the appellant.

.....



T T e T ———— -

W

(Copy departmental representative is attached as

annexure “D”). Lo

That the respondent No 1 fatled to adjudicate upon the

representatwe appeal of the appe]lant of the appellant
with observation. being time barred.

That feeling\aggrieved‘ffro'm--abdve referred order of

respondent No. 3 the appellant assails these order

before this I—Ionoutable T11bunal 1nte1 aha on the. -

following grounds -

1

GROUNDS: v

A.

That the order d‘ated§26/ 10/2016 of respondents No.

2, is against law, facts and record of the case, hence

liable to be set aside.

That the atlegations leveled against the appellant are
general in nature and fo proceed him on the basis of
vague ’allegations, is agaiﬁst the principles --'of
administration ‘;of 'jlu?'stice, the said order are illegal,
without lawful quthority and jurisdiction, hence liable

to be struck down.

That the appellant was never provided an opportunity

of hearing of belng heard s0, the respondents have

violated golden prmmples of natural justice “No one |

should be condemned unheard”




Date: 14/04/2017 ~~ Advocates High Court

NN

© engaged in -ansi ;profitable Iactivr"ry for earning.butter &

bread, .so, his "dismissal in such circumstances; ‘s

against the rrghts of fundamenral enshrined in

‘(,onsiltunon of Islanjuc Repubhc of Pakistan, 1973.

That any other ground may be adduced during -the

course of arguments, w1th the kind permlssmn of thls :

Honourable Tr1buna1

'
x
H

It is, therefore mobt humbly prayed that on

acceptance of ‘this appeal ‘the lmpugned order dated R

26/10/2016, passed by respondent NG. 2 may kmdly

be set aside and the appellant may please be remstatedt

in service with all back benefits.
AND
Any other relief which may be deemed proper in

circumstances of the case may also be granted in

favour of the appellant.

Appellant
Through

Gul Hussain Khilji

f




Serviee Appeal No. . - Ja017

Akhtar Ah ........ — e Aplpellant
| ) ° VERSUS |
Govt of KPK and others: A, ervrsmireeeesennn s RESpONAENTS

. AFFIDAVIT

I, Gul ,I{ussain' I(hﬂji, Advocate, ‘“Pes_hawar, as per

instructions of my clinef,"—do hereby solemnly affirm and

~ declare that the contents of the accompanying Service

Appeal are true and correct 10 the best of ms; knowledge and

belief and nothing has.'been ;:once_aled from this Hon'ble

- Tribunal.

DEPONENT




"
n,
i

That 1mpugned‘ 'order dated 26/10/2016 passed by.

respondents No 2 1n a shpshod manner and is based

Oon assumptions: &' presumptlons arbltrazy and 1s not

sustainable in the eyes of law

t

That 01de1» assed by tosponclcnts No 5 is not

speaking order passed mthout assigning any cogent
reasons, so, it eannot be termed by no stretch of

1mag1nat10n to be a speaktng order

% .

" That appellant has not been prowded an opportumty

to explam his position with regarded to the charges

leveled agalnst him durmg ‘the inquiry proeeechngs S0,

he was condemned unheard

: That impugned order 1S arbltrary, capricious and not

maintainable and'is the result of misreading and non-

reading evidence, hence liable to be set aside.

7

'3

‘That impugned" order is result of malafide of

respondents which 1s 50 evident that respondents are
not providing record of i Inquzry to the appellant whtch
1s also agamst the natur al justice.

That appellant belongs to a poor fannly, low—scale
employee, Jobless since his termination from service

and is sole bread-earner of his entire family.'He is not

My
M

)2

-fe
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 BEFORE THE SERVIGES TRIBUNAL, KPK, PESHAWAR

C— r

Service Appeal No. "7' 2/2_@':";[7
ARDtaT Al oo e, Appellant
. VERSUS |
Govt of KPK and others................ eveeraen TP R eSpondehts
ADDRESSES OF PARTIES
APPELLANT

Akhtar Ali S /o Roidad Khan R/ o Par Hotz Mohallah Noor Man

Khel Tehsil & District Mardan

RESPONDENTS

1.~ Govt of KPK

Through Inspector General of . Prison, Khyber"
Pakhtunkhwa, Peshawar '

2.  Superintendent High Security Prison, Mardan.

. | Appellant
Through

Gul Hussam Khll_]l

‘Date: 14/ 04/ 2017 ~ Advocates High Court




™

" C"“FICE OF THE SUPERIN' NDENT CENTRAL PRISON

| MARDAN C _.
L P %t tF'pLU 6TV e * Mardasd AL nlat::'\'.u"a ‘-P\hm P Viecuas CF Viopdea L P Yaiclan (¥ 2o d.u“"\f—n f?l\i:—dulrJJI I’b Miardat d L g lin F 3 den d P Murdoe
No. 90 o P /Datcdﬂyf 10/2022 E- Maﬂ mardan]aﬂ@,gp:a:} tom, A2 2x. 0937-843114

(v

YR '}

OQFFICE ORDER TR o

LI A

In compha.nce of the Worthy Inspcctor General off Prisons Khyber
Pakhtunkhwa Peshawar, Iettelr No. 33895 96 WE dated 05-10-2022, Khyber
Pakhtunkhwa Ser\n‘ue Tribunal Ju(lgment datcd 17-09-2021, and'l Fmance
Department Letter No. BO: I‘A/FD/4 6/SNE%/PT150H/2021 -22 d”ntt,d 16-08-2022.

Mr. Akhtar Ali. S/O Roxdad Khan (Ex—Beheshtﬂ rs hereby Re-instate into
service with immediate effect and hf: 1'5 adjusted against the vacant post of
Drummer BPS-03. The éntire penod 15 trcatcd as leave of the due kind.

F‘urt.hennore the post of Beheshu 1s abohshed from ‘this Jail, dué to dying

_Cddre as per directionn of . Fmance Department letter. No.BO-1/FD/5- 17/2020 21

dated 26-05-2021.

g 2

*

v

SR (EP;/TRALPRISO RDAN *

Endst No. 7@5’ /2 /Dated: ay/m;zozz A Ao Y
 Copy of the above is forwarded to:-1 " S

1. The Inspector Gencral of » Prisons ' Khyber Pa_khtunkhwa P:,shawar for
| mformatlon \mth reference refempd to above, please. .

2. Thc DISU‘ICt Accqunts ‘officer Mardan for, information with the rcqucst that the
po§1mon of behesh‘a ‘shall ‘be delcted from SAP ‘gystem, as per, direction of
Finance Departrnent Ietter NO.‘I B@/IFD 17/2020 21 datet;i 25 05-2021,
please.

3. The Office Supermtcndent Cemtral Pnson Mardan for information and
necessary action, please | ' '

| -. I
~4. Incharge Pay Bra.nch for mformdtmn and ncccssa.ry actiorl plcasc

'5. Mr. Akhtar Ali §/0 . idad Khan, C/O Office Supermtcndent ant}ai Prison
Mardan. ‘ - >

S T cx-‘Fb;TjAmeso DAN

o -

e

-
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