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Nemo for the appellant. Mr. Sajjad Ali, Assistant alongwith

Mr. Kabirullah Khattak, Additional Advocate General for official i

respondents No. 1 to 3 present. Private respondent No. 4'I"|ri
person present. '

The appeal in hand was called on for hearing after various
intervals, however none appeared on behalf of the abpéllént till
<1:I_osing time, therefore, the appeal in hand stands dismissed in

default. File be consigned to the record room.

ANNOUNCED

18.01.2022
(Salah-ud-Din)

M?{nber ) Member (3} -
Camp Court\A/Abad Camp Court A/Abad

%
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17.06.2021 Due to COVID-19, tour to Abbottabad has been cancelled,_-
therefore, case to come for the same as before on 12.10.2021.
Reader
{
12.10.2021 Learned counsel for the appellant present. Mr. Muhamma'd'

Rasheed, Deputy District Attorney alongwith Mr. Sajjad Ali B

Abbasi, Office Assistant for official respondents No. 1 to 3 and

private respondent No. 4 in person present, ) |

Learned counsel for the appellant seeks time for

. preparation. To come: up for arguments on 18.01.2022 before
the D.B at Camp Court Abbottabad.

Chﬁr?an

(Salah-Ud-Din)
Member (Judicial)

Camp Court A/Abad
Camp Court A/Abad o s
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22.10.2020 Appellant prleséntjt'h rough- representative.
Assistant AdQ_oc.at'g' ‘General alongwith Amijid Alj,
Assistant for resp‘ond'en'té | presént.
Lawyers ére on 'genérall strike, therefore, case is
adjourned to 17.12.2020 for arguments before D.B at Camp
Court, Abbottabad.”

(Atig-ur-Rehman Wazir) . (Rozina Rehman)
Member (E) , Member (J)

Camp Court, A/Abad’ . . Camp Court, A/Abad

r
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18.03.2021 Junior counsel for appellant attended the Tribunal at morning.

Riaz Khan Paindakheil iearned A.A.G alongwith Nisar Ahmad
Assistant, Jaffar Ali Assistant and Munir S.C for official
respondents present,ll Private respondent No.4 in person

present.

Case was called time and again but neither appellant nor
senior counsel attended the Tribunal, therefore, case is
adjourned to J_Z/ _6/2021 for arguments before D.B at Camp
Court, Abbottabad. '

\gp_— )

(Atig-Ur-Rehman Wazir) (Rozina Rehman)
Member (E) Member (J)
Camp Court A/Abad Camp Court, A/Abad



Due to covid ,19 case to come up for the same on /6 /&y Z
- at camp court abbottabad.

Réader

Due to summer vacation case to come up for the same on '

2L [lo | 20 atcamp court abbottabad.



17.12.2019 - _ Appellant alongwith his counsel and Mr. Usman Ghani, s

-

District Attorney alongwith Mr. Amjid Ali, Assistant and Abdul

-7 Karim,” Technologist for the respondents present. Written

™
1,

reply on behalf of respondents not submitted. Representatives
of the department requested for further adjournment. Last
chance is granted. To come up for written reply/comments on

21.01.2020 before S.B at Camp Court Abbottabad.

a 3.}"'—""—»"?‘-:- I m' e ’51;:;-‘: .

-

[Muhammfd/é\r‘nin Khan Kundi)
Member
Camp Court Abbottabad

21.01.2020 None present on behalfl of appellant. Mr. Zia Ullah learned .

Deputy District Attorney alongwith Amjid Ali Assistant and Munir |

Hussain S.C for official respondents present. Private respondent No.4 = -

in person present. Join reply submitted on behalf of respondents.

Adjourn. To come up for rejoinder if any and arguments on 18.02.2020

before D.B at Camp Court Abbottabad. Appellant be put to notice for - :

the date fixed.

\@/

Member -
Camp Court, Abbottabad

£



£19.09.2019

©24.10.2019

18.11.2019

Counsel for the appellant prescnt. Mr. Muhammad Bilal,
Deputy District Attorney alongwith M/S Amjid Ali, Assistant and
Abdul Karim, Litigation Officer for official respondents No. 1 to
4 and private respondent No. 5 in person present. Written reply on
behalf of respondents not submitted. Représentative of official
respondents as well as private respondent requested for further
adjournment.  Adjourned to  24.10.2019  for  written

reply/comments before S.B at Camp Court Abbottabad.

(Muhammad A n?f(han Kundl)
Member
Camp Court Abbottabad

Appellant absent. Counse! for the appellant absent.  Mr.
Usman Ghani, District Attorney alongwith Sher Baz Khan, SO,
Abdul Karim, Technologist and Amjad Ali, Assistant for the
respondents present and seek further time to furnish répiy. To \

come up for written reply/comments on 18.11.2019 before S.B

L

Member
Camp court, A/Abad

at camp court, Abbottabad.

No one present on behalf of appeliant, Saleem Javid Litigation
Officer for official respondents present. Private respondent No.4 in
person present. Appellant in person present. Wrilten reply not
submijtied. Representative of official respondents as well as private
respondent No.4  requested for time to  furnish  wrilten

eply/comments. Granted. To come up for written reply/comments

on 17.12.2019 before S.B at Camp Court, Abbotiabad.

KA

Member
Camp Court, A/Abad
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Sohail Babar

11.07.2019

~
N\

Counsel for the appellant Dr. Sohail Babar Utman present. Preliminary
arguments heard. It was contended by learned counsel for the appellant that the
appellant is serving as District Specialist Child (BPS-18) in Havalian District
Abbottabad since two years and three months. It was further contended that one Dr.
Zardad District Specialist Child retired in Benazir Bhutto Shaheed Woman and
Children Hospital Abbottabad therefore, the appellant requested the competent
authority to transfer the appellant from Havalian to Benazir Bhutto Shaheed Woman
and Children H?spital Abbottabad at the vacant post of Dr. Zardad but the competent

authority instead of transfer to the appellant, appointed one Dr. Fayaz Jadoon on the

.+ vacant post at Benazir Bhutto Shaheed Woman and Children Hospital Abbottabad. It

was further contended that the appellant filed Writ Petition before the worthy High
Court wilich was disposed of vide order dated 18.01.2018 and the department was
directed to pass an appropriate on representation of the petitioner for his transfer to
Benazir Bhutto Shaheed Woman and Children Hospital Abbottabad within a period of
one month. It was further contended that the departmental appeal of the appellant was
regretted by the departmental authority vide order dated 03.03.2018. It was further
contended that the appellant again challenged the departmental authority order dated
30.03.2018 through Writ Petition which was disposed of by the worthy High Court
and the appellant was directed to approach the Service Tribunal vide order dated
24.d 12019 and thereafter, the appellant filed the present service appeal on
02.04.2019. It was further contended that the post of District Specialist Child was
lying vacant at the retirement of Dr. Zardad and the appellant was entitled for transfer
to the said post on the ground of merit but the respondent-department has illegally
rejected his departmental appeal vide order dated 30.03.2018 on the basis of political
influence and malafide and posted one Fayaz Jadoon therefore, the respondent-

department was bound to transfer the appellant to the said post.

The contention raised by the learned counsel for the appellant needs
consideraltion. The appeal is admitted for regular hearing. The appellant is directed to
deposit security and process fee within 10 days thereafter, notice be issued to the
Eespondents for written reply/comments for 19.09.2019 before S.B at Camp Court

Abbottabad. Learned counsel for the appellant also submitted application for interim

/ / /51 -~ telief. Notice of the same be also issued to the respondents for the date fixed.
o) |
" SRR P ’ !
) " (Muhamnfdd Amin Khan Kundi)
' Member
. -+ Camp Court Abbottabad

——— ol

JEpE— vy



Form- A
FORM OF ORDER SHEET

. Courtof,
Case No. 419/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
Th f of Dr. Sohail Babar presented today by Mr. Raza Shah
1- 02/04/2019 - © appea _ P ay by
Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please. '
‘@53&@,4_,0 -
REGISTRAR >-\\ \\Q‘
5. S‘/ I | 9 This case is entrusted to touring S. Bench at A.Abad for

21.06.2019

preliminary hearing to be put up there on _2-1 — 6 ~ | ? .

.

CHAIRMAN

Counsel for the appellant present.

Learned counsel for the appellant requests for
adjournment to further prepare the brief.

Adjoqrned to 11.07.2019 for preliminary hearing
before S.B at camp court, Abbottabad. '

Chairm
Camp Court, A/Abad
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BEFORE THE KHYBER PAKHTUNKHWA SERVI

PESHAWAR

TRIBUNA

W&/K wo- Y9 |2ef ]

Sohail BabarUtman ... Appellant
VERSUS
Government of KPK & Others s Respondents
|
! INDEX

.No | Description Annexure |Pages
1. |Service Appeal alongwith Verification,

Affidavit and Certificate 1—/3
2. | Copies of the Appointment Letter A Yy
3. | Copy of Arrival Report B 75"
4. | Copy of Letter Dated 29/12/2016 C /6
5. | Copies of both representations D ! 7/t
6. |Copies of Writ Petition and Order of E&F /9.2.4

Hon'ble High Court .
7. | Copy of Notice & Reply G&H [27-30
8. {Copies of Writ Petition and Order I -4l
9. |Copy of Application ] 45
10. | Copies of Attendance Sheet of one Mr. K 44-51

Dr. Rashid Ali Medical Specialist ‘
11. { Wakalat Nama
Date: 02/04/2019

APPLICANT
Through PA G/\
| Raza Shah

Advocate, High Court,
Peshawar.

¥



BEFORE THE KHYBER PAKHTUNKHWA SERV]CE
TRIBUNAL, PESHAWAR

Service Appeal No. u /4 2019

Sohail Babar Utman S/0" Abdul Raheem Utman R/o Supply Tehsil and District
Abboltabad.

APPELLANT

VERSUS

I.  Government of Khyber Pakhtunkhwa through Secretary Health, Civil

Sccretariat, Peshawar.

2. Health Department, Khyber Pakhtunkhwa through Director General, Health

Services, Khyber Pakhtunkhwa Peshawar.

District Health éfﬁcer, Abbottabad.

I

4. Dr.Fiaz Jadoon presently serving as District Child Specialist, Benazir Bhutto

Shaheed Women and Children Teaching Hospital, Gami Adda, Abbottabad.

«.RESPONDENTS

SERVICE APPEAL UNDER SECTION 4 OF

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

ACT 1974, AGAINST THE ORDER OF

RESPONDENT NO.1 / SECRETARY HEALTH



DATED 30.03.2018 WHICH IS ILLEGAL, VOID AB-
INITIO, AGAINST THE NORMS OF JUSTICE,
WITHOUT JURISDICTION, HENCE, NOT TENABLE
IN THE EYES OF LAW AND IS LIABLE TO BE SET

ASIDE.

PRAYER:-

ON ACCEPTANCE OF INSTANT
SERVICE APPEAL, THE RESPONDENTS MAY
GRACIOUSLY BE ORDERED TO TRANSFER
APPELLANT FROM R.HC HAVELIAN TO
BENAZIR BHUTTO SHAHEED WOMEN AND
CHILDREN TEACHING HOSPITAL GAMI ADDA

ABBOTTABAD AS DISTRICT CHILD SPECIALIST.

Respectfully Sheweth,

1. That succinctly facts giving rise to instant service
appeal are that the appellant was graciously

appointed by the respondents department on



recommendations of the Khyber Pakhtunkhwa Public
Service Commission as District Specialist Children
(BS-18) on regular basis in the Health Department
through Notification No.SOH-1(HD) 3-5/2015 dated
2" December 2016 on the terms and conditions
narrated in the letter. (Copies of the recommendation
letter of the Public Service Commission & that of
the appointment letter are appended as Annexure

“A” & “B” respectively)

That soon after the appointment, appellant joined the
department through his arrival report to the
respondent No.l dated 08.12.2016. In the arrival
report, appellant requested the preference of the

postings. (Copy of arrival report is attached as

Annexure “C”)

That respondent No.3 posted the appellant at type D
Hospital Havelian, Abbottabad as District Specialist
Children and forwarded his armrival rc;.port to the
respondent No.2 through his letter No.20847/
Estab/D/Charge Report dated Abbottabad the
29.12.2016. (Copy of letter dated 29.12.2016 is

- annexed as Annexure “D”)



et

-4.-

That, the appellant was so posted at Havelian because
of the non-availability of post at Abbottabad at that

timne.

That when, one Dr.Zardad Muhammad, Senior
District Specialist Children Benazir Bhutto Shahced
Teaching Hospital Gami Adda Abbottabad went to
annual LPR of 365 days through Notification
No.80H9(HD)/3-614/2005 Peshawar, dated .ls‘
December 2016, the post of Child Specialist at above

mentioned Hospital fall vacant.

That, appellant has requested the department time
and again about severe illness of his father with the
request of his transfer to Benazir Bhutto Shahced
Women and Children Teaching Hospital Gami Adda
Abbottabad on compassionate grounds but the
department did not pay any heed to the request of the
appellant but passed the order in favour of one
Mr.Fiaz Jadoon presently serving as District Child
Specialist Benazir Bhutto Shaheed Women &
Children Teaching Hospital Gami Adda Abbottabad

by putting into effect the colorful exercise of power.



-5.

That on 01.03.2017 appellant sent a representation to
the respondent No.l which despite waiting for six
months gone without any response whatsoever which
compelled the appeliant to humbly approach the
authortties concerned / respondent No.1 again and he
did so through a representation dated 05.06.2017.
(Copies of both representations supra are attuched

as Annexure “E”)

That upon failure of respondents 1o decide
representations, the appellant was constrained to file
a Writ Petition No.1078/2017 before Honourable
High Court for giving a direction to the respondents
for deciding the representation of the appellant and
vide order dated 18.01.2018 Honourable Court was
pleased to decide the Writ Petition with a direction to
the respondent No.l Secretary Health to decide the
pending representation of appellant within a period of
one month. (Copies of Writ Petition and order of

this Honourable Court are annexed as Annexures

“F”& H'G’v

That the appellant sent the attested copy of the order
of Honourable High Court to respondent No.l

(Secretary Health) on 30.01.2018 and again sent a



10.

11.

12,

-6-

Letter alongwith attested copy of the order of
Honourable Court dated 18.01.2018.

That Honourable High Court was pleased to
direct the respondents to decide the
representation of appellant within a period of
30 days, however despite the orders of this
Honrouable Court the representation of
appellant has not been decided and same has

been put in cold storage.

That on dated 13.03.2018, the appellant sent

contempt of court notice to Secretary Health by

"not' complying the order of Court dated

18.01.2018, after that respondents decided the
appellant’s representation by giving
unreasonable and unjustified grounds for not
considering the transfer request of the
appellant. (Copies of notice and reply are
attached as Annexure “H” & “I").

That against the order dated 30.03.2018, the
appellant filed writ petition before Honourable
High Court Abbottabad Bench which is

withdrawn with



_7_

~ Permission of Honourable Court for proper
_redressal of appellant’s grievance at proper
‘forum,z hence, this service e appellant is
submitted before this Honourable Tribunal.
(Copy of Writ petition & order are attached as
Annexure “J").

13. That the appellant again requested the
department through fresh application dated
23.01.2019 for transfer on vacant post available
in the Benazir Bhutto Shaheed Women &
Children Hospital Gami Adda Abbottabad
which is pending and no replied as yet. (Copy of

the application is annexed as Annexure “K”).

. The reply of respondent is baseless, tortuous,
fake against law and facts inter-alia on the

following grounds:

GROUNDS

a.  That the reply of the respondent No. 1 Secretary
Health is illegal against law, facts and
circumstances which is untenable in the eyes of

law.



b)

d)

-8-

That, the act of respondents was based on
malafide and discriminatory in nature by not
taking arrival or joining report within the
stipulated period from the date of appointment
from respondent No.4 Dr.Fiaz Jadoon who was

appointed in August / September 2016.

That as per rules respondent No.4 has to make
arrival Report within a month of appointment
but he was not questioned by respondents about

arrival or joining and he was appointed after

lapse of about 7 to 8 months on the said post for
which the appellant’s transfer request was

pending with the department.

That, respondents intentionally and deliberately
in collusion with respondent No.4 posted him on
the vacated post and malafidely ignored the
request of appellant for transfer to Benazir
Bhutto Shaheed Women & Children Teaching

Hospital Gami Adda Abbottabad.

That appellant’s request was genuine as
circumstances mentioned in the representations

made to the Secretary Heaith.



g)

h)

-9.

That respondent No.4 who had not given his
arrival / joining report since his appointment
was illegal and collusively posted on the post on
which the present appellant proposed and

requested to respondents.

That non consideration of the representation of
the appellant on the said post at Abbottabad
instead of respondent No.4 warrants the
interference of this Honourable Tribunal for the

due process of law and substantial justice.

That the reason given by department that the
post on which the appellant requested for
transfer is of Grade 19 is false, fake and
suppression of their illegal act, the appellant and
respondent No.4 both are in the same Grade 18
and appellant is more qualified than the Dr.Fiaz
Jadoon who is posted on the above mentioned
post, which shows malafide on the part of the
respondents. Appellant is MBBS, FCPS and
MPH and has served as Assistant Profcssor of
Pediatrics while respondent No.4 hold the minor

Diploma of MCPS.

That, so far the second reason given by the

respondents in there reply i.e. of the tenure of



-10-

service is concerned it is obvious from the
record available that the respondents transferred
Dr.Rashid Ali & Dr.Raheed Jadoon from R.H.C
Havelian to Abbottabad without considering
tenure and time period of their services. (Copies
of the attendance sheet of one Mr.Dr.Rashid

Ali Medical Specialist is attached as Annexure

{f’J.D

i) That the parent department of appellant is
supposed to show a parentage attitude but in the
appellant’s case all norms have been ignored,
tainted with the conduct which reflects the
malafide of the department.

k) That the valuable rights of the appeilant are
involved which should not be abolished on
discriminatory act of the respondents.

PRAYER:-

It is, therefore, humbly prayed that by
accepting of this Service Appeal the
respondents may graciously be ordered to
transfer appellant from R.H.C Havelian to
Benazir Bhutto Shaheed women and children
teaching hospital Gami Adda Abbottabad as

district child specialist.



211 -

INTERIM RELIEF:

As an interim relief, it is further
prayed that the appellant may not be
transferred to any other station and any
adverse action should not be taken against
the appellant till the decision of the instant
Service Appeal. %ﬂh‘,&’%/

-~

...APPELLANT

fop &

(RAZA SHAH)
Advocate High Court Abbottabad

Through:

Dated:_2 /4 /2019

VERIFICATION:-

Verified that the contents of the instant Service Appeal are true

and correct (o the best of my knowledge and belief and thar nothing
has been concealed from this Hon'ble Tribunal.

>

Dated:- _2-/ 4 /2019 . XPPELLANT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR
Service Appeal No. 2019
Sohail Babar Uunan
APPELLANT
VERSUS
Government of KPK and others
+RESPONDENTS
SERVICE APPEAL
AFFIDAVIT

1, Sehail Bubar Utman S/0 Abdul Raheem Utman R/o Supply Tehsil and District
Abbottubad appellant, do hereby solemnly affirm and declare on Qath that the

contents of instant Appeal are true and correct to the best of my knowledge and

belief and that nothing has been concealed from this Hon'ble Court. ‘g/

Dated:- ZZ 4 12019 DEPONENT

p< N A

@ Pt :‘ .

K LA
m
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR
Service Appeal No. 12019
Sohail Babar Utman
APPELLANT
VERSUS
Government of KPK and others
«.RESPONDENTS
SERVICE APPEAL
CERTIFICATE

Certified that no such like Appeal has earlier been Jiled before

(2

s
«.APPELLANT

this Hon’ble Court or any other Court of Law.

Through:

Dated: 2-{2 /2019 . ﬁf/

(RAZA SHAH)
Advocate High Court Abbottabad
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OFFICE OF THE DISTRICT HEALTH
OFFICERABBOTTABAD.

[ ' ‘_S)_‘
N - il 'I.'E‘\":-‘W
e e AR,
WS Y
S
Tl ,
o,
The Director General Health Services,
Khyber Pakhtunkhwa, Peshawar.
Subject: Arrival Report.
Sir.

i have the honor to state that in compliance with Government
of Khyber Pakhtunkhwa Health Department Notification No.SOH-I/(FD) H-iI/3-
1236/2016 dated 22.12.2016, Dr. Sohail Babar Khan S/o Abdur Rehim Utman has
submitted arrival report on the forenoon of 26.12.2016 as District Specialist Children

(8S-13) at Type D Hosptral Havelian Abbottabad,

Charge report forms in duplicate duly signed by the doctor

cancerned are submitted herewtth for favour of further necessury action please.

District ‘I{a{ﬂ fficer,

Abbortubad 4/\/

1. Copy with copy of charge report forms in duplicate is
forwarded to the District Compiroller of Accounts,
Abbottabad for information and necessary action pleasc.
Accounts Seciion undersigned office.

Incharge, PMQ Type D Hospital Havelian.

oo P 5

7Estab!DlChargc Reports;
Copy forwarded to the: -

Doctor concemed.
Estt File.

WA e LI LD

i

For information and necessary action.

Di

1

stric th Off)
%Abbonab-nd

No. 52‘-_38 -5" ? {Estab/D/Charge Reports.
. Dated Abbottabad the O‘)_f 11312016,

V(4

i'hone # 0992-93710192
Fax # 0992-93 10196
vidohabd:Tyahoo.com

4

-

Forvarded to thL____

37 0101 Henlth Officer. Link Road. Abbo&phad

G
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SECRETARY HEALTY -

KPXK HEALTH CEPARTMENT PESHAWAR

SUBJECT. TRANEFER TO BENAZIR BHUTTO SHAREED '
<ACHING HOSPITAL ABEOTTASAD ON SCAFPASSIONATE

GRCUNDS

ezr Sir,

CJ

ant worlking 23 Dizbict Chiid Spacialist in Havelisn Hoe pial since
26;‘12!301b iive witlz my family in Abbottabad. My kids are siue ¥ing in
)";bu otlabad.My perents ara old&sick. They fraguently get-admitiad ; wAVLD
aching Hospital Abkstsbad. have jo dzil y ply an dangerous rozg

bvr.u"u'u en Abixotiabad and Havelian taking more than one hour ohgway.
This has caused me haaidi problems tike backache ana arvdely. i has
bacome very dilficult for me {0 matiage parenis iinessas kids schocl and
job.Listrict Spesizlist seat is cemng.;_ uacant in Benaziy Bhutic Shanees

Teaghino Hospiral Abbotiabad fricm 3/475 i account of retiremers cf
Dr Zardad Munam'ﬂmmdﬁmm (n:_;.;,u,
see 5’_iaci‘-eci PRGIGCOpY OF RS resremant order). Therefore Ticguast you
gozassif that | may please ¢ kindly be trensferred {0 Benazir
Bhudo Shaheed Tezching Hospital Abbottabad on afore"r‘or“mner:
compassicnate argunds . | shall always remain caliged & hanky

L Sonzi Sabar [Khan
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BEFORE HONOURABLE PESHAWAR HIGH COURT aonl
CIRCUIT BENCH ABBOTTABAD. ¢ M

W.P.No. /6 72 12017

Or.Sohail Babar Utman S/o Abdul Raheem Utman R/o Supply Tehsil and District
Abbottabad,

...PETITIONER
VERSUS

1. Governmeht of Khyber Pakhtunkhwa through Secretary Health Civil
Secretariat Peshawar.

2. Health Department Khyber Pakhtunkhwa, through Director General Heailh
Services Khyber Pakhtunkhwa Peshawar.

3. District Health Officer, Abbottabad.

4. Dr. Fiaz Jadoon presently serving as District Child Specialist, Benazir
Bhutto Shaheed Women and Children, Teaching Hospital Gami Adda,

Abbottabad.
...RESPONDENTS
WRIT PETITION UNDER ARTICLE 189 OF THE
%% CONSTITUTION OF ISLAMIC REPUBLIC OF
/N, :
PAKISTAN, 1973 \
Respectfully Sheweth,

Certain indispensible facts which have the
logical hexus with lhe-moot. points being agitated
through the instant constitutional petition are briefly

— Y ~ORAY narrated as under:-
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That, petitioner was graciously appointed by the
respondent department on recommendations of the
Khyber Pakhtunkhwa Public Service Commission as
District Specialist Children (BS-18) on regular
Basis in the Health Department through notification
No.SOH-I/(HD)3-5/2015 dated Pesh: 2" Dec; 2016

on the terms and conditions narrated in the letter.

Copies of the recommendation letter of the Public
Service Commission and that of appointment letter

are appended as Annexures "A" & “g" respectively

That soon after the appointment, petitioner joined

the department through his arrival report to the
respondent No.1 dated 08.12.2016. In the arrival
report, petitioner requested the preference of the

postings.

Copy of the arrival report is attached as Annexure
“C”,

That, that respondent No.3 posted the petitioner at
type D Hospital Havelian Abbottabad as District
Specialist Children and forwarded his arrival report
to the respondent No.2 through his letter

N0.20847/Estab/D/Charge Report dated Abbottabad
the 29/12/2016. |
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Copy of the letter dated 29-12-2016 is appended as:

Annexure “"D".

That, the petitioners was so posted at Havelian
because of the non availability of post at Abbottabad

at that time.

That when, one Dr Zardad Muhammad, Senior’
District Specialist Children (BS-19), Benazir Bhutto
Shaheed Teaching Hospital Gami Adda,
Abbottabad, went to avail LPR of 365 days through
notification No.SOH/HD/3-614/2005 dated Pesh; the

1% December 2016, the post of Child Specialist at

above mentioned Hospital fall vacant and the
respondent Nb.4 was ap;ﬁointed against the said

vacant post.

That, petitioner has apprised the department time
and again about sever iilness of his father with the
further requests of his transfer to Benazir Bhutlo
Shaheed Women and Children Teaching Hospital
Gami Adda, Abbottabad on compassionate grounds
but the department did not pay any heed to the
request of the petitioner and passed the order of
respondent No.4 by putting into effect the colorful

exercise of power.

That on 01.03.2017, petitioner sent a representation

v -wfy to the respondent No.1 which despite waiting for 6

TrAaL WEOIRTRAR

VRIS 1010y

e emtinad .t" id
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months, gone without any response whatsoever
which compelied the petitioner to humbly approach
the authorities concerned/ respondent No.1 again
and he did so through a representation dated

05.06.2017.

Copies of both the representation Supra are

appended as Annexure “£" & «fr respectively

8. That, the petitioner strived to have any response
from the respondent department whatsoever but -

despite the genuineness of petitioner's request,

efforts of petitioner's have gone abortive, hence the
instant petition for dye redress, inter-alia, on the

following grounds:-

GROUNDS -

a) That, the petitioners request in the above
mentioned circumstance is genuine, legitimatc

and merits consideration.

b) That, the no'n consideration of  the
representations of the petitioner warranis the
interference of this Honourabie Court for the due

Process of law and substantial justice,
/‘“\.‘-\i
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c) That, the parent department of the petitioner is
supposed to have a parentage attitude but in the
petitioner's case, all norms have been ignored
tainted with the conduct which reflects the

malafide of the department.

d) That, the petitioner deserves to be treated in

accordance with law.

e) That, no other alternate, efficacious or speedy
remedy is available for the petitioner, hence the

present Writ Petition.

\/f)’ That, the valuable' rights of the pelitioner are
involved.,
a) That, notices have been served upon

respondents as per rules.

Copies of notices alongwith postal receipts are
annexed as Annexure “G"

h) That, Court fees stamp paper worth Rs.500/- is
" attached herewith.
TILETR O

AR TIDMAT REGISTRAR
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Itis, therefore, humbly prayed that:-

a) Instant Writ Petition may please be

accepted.

b) Declaration may please be made to the
effect that the respondent authorities
are duty bound to consider the request
of the petitioner on merit and dispose of
the representation of the petitioner in
accordance with law with further
directions to despite of the same on

merits and in accordance with law.

c) Any other relief which this Honourable

Court deems fit in the circumstances of

\

the case.
| - ' ...PEHTIONE
Through: W:
\ 0

Dated: /3//0 12017 (NAZ ELAHI MUGHAL)
- ! Advocate High Court, Abbottabad.

VERIFICATION:-

Verified that the contents of the-instant Writ Petition are true

and correct to the best of my know!e'c'!ge and belief and that nothing
has been concealed from this Hon'ble Court.

A

Dated: |/ 3/7K Y2017 ??IILEWA‘{ ...PEX%&‘EI&V

ADRITIDNAL RRGISTR AR
TESEAWATL IGH COUNY

ABEBLT z‘(’t‘&uia}ucn
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CIRCUIT BENCH AEBOTTABED. (*

W.P.No. /o 22 12017

Dr.Sohail Babar Utman S/o Abdul Raheem Utman R/o Supply Tehsil and Districl
Abpbitabad.
LPETITIGHRER
VEREUS
1. Gevernment of Khyber Pakhtunkhwa through Secretary Heaith Civil
Secretariat Peshawar.

2. Health Department Khyber Pakhtunkhwa, through Director General r.zakh
Services Khyber Pakhtunkhwa Peshawar.

3. District Health Officer, Abbottabad,

4. Dr. Fiaz Jadoon presently serving as District Child Specialist, Bens ar
Bhutto Shaheed Women and Children Teaching Hospital Gami Acds,

Abboittabad.
LESPONLEM S
WRIT PETITION UNDEZR ARTICLE 182 OF THE
%Q CONSTITUTION OF ISLAMIC REPUBLIC OF
~ } PAKISTAN, 1973.
- .
/ . / ﬂl 7
S| .
),{ y
y Respectfully Sheweth,
)

Certain indispensible facts’ which have the
logical nexus with the moot points being agitated

through the instant constitutional petition a:e briefy

~ - " .¢,”7 narrated as under:-

1 Dt
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PESHAWAR HIGH CQURT, ABBOTTABAD BENC{ 4
ORDER SHEET
| Date of Order of Order or other Procecedings with Signature of Judae(s). ) T
1 Proccedings . v ——n— !
i i 3 3
| T
| 18.01.2018 | W.P. No.1078-A/2017 '
{ R ——
‘ Present: Mr. Naz Elshi Mughal, Advocate, for the .
’ petitioner.
] .
? Raja Muhammad Zubair, AAG, for ofiicial ¢
' respondents. ‘
EEEARRS !‘,‘i
LLAL JAN KHATTAK, JI: The former stated at the bar tha
he would not press the instant petition if the responaent No. )
is dirccted to pass an appropriate order on the applicat.on vawd
01.03.2017 submitted by the pettttoner in the office of die
Sccretary, Heaith Department, Peshawar (appiication I}
available on page 15 of the instant petition) to which the :
3
learned AAG agreed. .
In view of the above, the instant pctitien iy ,‘
dismissed as not pressed with dircction to the Seerctary ‘,
(Heaith), Government of Khyber Pakhmunkhwa w0 puss an iu‘
appropriate order on representation of the petitioner lor his' '
. . 1
er to Benazir Bhulto Shaheed Women and Children r
: 2
- Teaghing Hospital, Abbottabad within a period of one menth X

/‘If'om today.

Al brerenrel (Wab S (W) " (1N AW Juunce duf dam hbatteh and Bir. Jsmy Sk Adud dovenad Advgee Saud
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The Secretary Health, . @- 3 )
Civil Secretariat, W

Peshawar.

SUBJECT: NON - COMPLAINCE QI TIHE ORDER
DATED 18-01-2018 OF THE ABBOTTABAD BENCH Of
THE PESHSAWAR HIGH COURT IN WRIT PETITION
NO. 1078/2017. ’

Respectfully Sheweth;

I. That the pctitioncr field above mentioncd Writ petition in
Peshawar High Court Abbottabad Bench against the non-
héari;lgl'of _hi_s departmental appeal by your officc in which
the Honorable Court issued direction to solve the
matterr;appca] within 30 days.(order of the court is attached
herewith). . )

2. That the decision order of the Honorable High Coun
Abbottabad Bench was sent to you by T.C.S for compliance
with according to thc order of Iligh Court but no reply has
been giveﬁ on your end which tantamount refusal 10 honor
the direction of Honourable High Court. (Copy of the TCS
receipt) is attached herewith.

3. That it is hereby acknowledged o your good office for
fulfill and compliance of the directive of the Flonourable
Higﬁ Cou;t as pér direction issued to do the needful within
10 days, otherwise petitioner has no option except Lo re-

_agitate the matter in the High court for Non-comptiance of
judicial order entirely at the Cost and risk of the obcyecr.

hence, this application is posted through courier scrvice wilh
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retained tecord of the application in accordance with the

law.
Add: ess of commumcatlon Dr. Sefiail Baber

SIO Abdur_Rahsm. SI0 _Abdul_ Realim
R/O Mc__w_%ﬁ_«mﬂm'é&pk R/O ¢ B 1A__SupPy 3a2AR ABBoT7ABAL
Mob No gb}{ﬁ&&&ﬁ[amﬁﬁ 998¢. Mob No_ 32198123 19 £3:35339988

Dated _/3 -~ 03-26/8 -

/
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AN '
"‘ﬂ/\y G OVERNMENT OF KHYBER PAKKTUNKHWA
{&‘&L;Z.Zg" HEALTH DEPARTMENT
Q‘L’mﬁ?‘

No.SOH-I/HD/3-1236/2016
Nated Pesk - the 2011 Aarch 2N1A

" Dr. Sohail Babar

§/0 Abdur Rahim

House No.CB 1119 Supply Bazar
Abbottabad.

SUBJECT - NON COMPLIANCE Of THE ORDER DATED 15!1/2018 OF THE ABBOTTABAD
BENCH OF THE PESHAWAR HIGH COURT WRIT PETITION NQ.1078/2017

I am directed to refer to your application dated 13/3/2018 on the above
subjeri and to state that on the recommendations of Public Service Commission, Khyber
Pakhtunkhwa, you were appointed as District Specialist Children (BS-18) and posied on
your choice/option against the vacant post of District Specialist Children (85-18) at RHC
Havalian Abbottabad on 22 Dec; 2016.

Health Department regrets its inability to accede to your request for transfer
to BBS feachmg Hospital Abbotiabad due to mMoN COMPITON OF {CNHUIE dU JiEdE: 1L satiu
In addiion the post agamst-which-you-haverequesied 10T (ranster 1s in Bo-19 which ¢ i< to

be filled in by way of promotion in'due course Crime.

s

Endst No and date even
CC

1. Registrar Peshawar High Court Abbottabad Bench for information.
2. Section Officer {Lit-1) Health Department.

Section Otficer-t



OPENING SHEET FOR WRIT BRAN

f- St

IN THE PESHAWAR HIGH COURT

frmm

Gase No, =i ° N

ABBOTTABAD BENCH

Date of Filing:
1 ' District: Abbettabad :-‘;

Case Type: WRIT PETITION

Category Code: | ]

[ O A

Review/ Contempt of Court in respect of

Nature of Original Proceckngs SERVICE m&‘t’;,&_ﬂ

(Categorics & Sub Categories are given at, o
the back of the opening sheet)

I

e 2

W\T"" o

Writ of;

If Certiorari;

Forum

Petitioner Name

Mobile No.

{ Teabus Corpus |__| Prohibition | | Mandamus | | Quo Warranto | | Certiorari_ | ])
(P
- Date Interlocutory /Final | Caste Pertains to
Order

0 sB
=} DB

Dr.Sohail Babar Utman

10336-0543470

Address
CMNIC No.

IKmail Address

Supply Tehsil and District Abbottabad.

113101-8018158-7

dr r-sohail01@gmail.com

Counsel for

Petitioner(s)

Mobile No.

Muhammad Tariq Khan Tanoli, Advocate Supreme Court of Pakistan, Abbottabad.

0322-9936286

Address
CNIiC No. _ N
E mail A(I(Iltss

Respondent(s)_
Address

_C.B 305/11 Lala Rukh Colony Mansehra Road Abbottabad

15101-1678860-7

__| tanoli09@hotmail.com

'_Gow of KPK and others

Menlloncd in the heading of the writ petitidh

e

Sigh

()ri_gi'n':-ilm()_r:(-lcrf Action/ Inaction Complained of;

[ltegal refusal of transfer request.

!ira)-fc.r;ﬂ

On accepting of this Writ Petition the respondents may graciously be ordered to Lr’ansfer the
petitioner {rom R.IH.C Havelian to Benazir Bhutto Shaheed Women & Children Teaching Hospital
GCami Adda Abbottabad on merit and considering compassionate / humanitarian grounds as
mentioned in Writ Petition and any other relief this Court may deem fit may also be granted.

.

===

[

/

Law/Rules/Governing the original proceedings/action/Inaction

1. The Canstitution of Istamic Repablic of Pakistan, 1973.

2. Other caxe law reluted books will be cited at the Bar.

\"* i

Authorized Un

Certified to be True Copy
EXAMINER

R

Pashawzr M

Pl f- D

JL.

e Sev 15 Evig Qrdns,

P

ench

D Signature: _
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PESHAWAR HIGH COURT, ABBOTTABAD

Advocate Detail

Full Name: MUHAMMAD TARIQ KHAN TANOLI
Father's Name; GHULAM JAN
Date of Birth: 12-05-1953 CNIC # 13101-1678860-7

Permanent Address: C.B 305/11 Lala Rulth Colony Mansehra Road Abbottabad

Present Address: As above

Lmail: tanoli09@hotmail.com District: Abbottabad
Mobile # 0322-9936286

lLicense No. LC: BC No.10-1051 Issue Date: 15-02-1979
License No. HC: __ BC No.10-1051 Issue Date: 26-03-1981
License No. SC: Issue Date: 12-07-2003

MENTION YOUR PENDING CASES:

Casc No. Petitioner Respondent
"W.P No.280-A72017 Sajid Mahmood Secretary Safron & others
W.P No.1143/16 Syed Aftab ul Isiam Commissioner Afghan
e Refugees & others
W.I No.656-A/15 Shafaq Abdullah Neelofar & others
' W.PNa.418/15 Ehzaz Ahmed Shahzaman & others
W.P No.9G6-A/2017 Javed Akhtar Govt of KPK and others

Certified to be True Cop,
V EXAMINER ad

PHEDD o
! i (
f'} "l_‘ﬂ . Peshawar

o
. '

U 0 3ench
Authorixed Under Se- 75 Ev.4 Ordns
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BEFORE THE HONOURABLE PESHAWARTHGH ™
COURT, ABBOTTABAD BENCHR", i+ ™7\

é.)g -.s:::. -—"-_V:‘-»:}';i,} i{ ,‘
.. . AN [
w.rén‘".i? ©Z-Apusr | |
L

Wt v ¢,
Sohail Babar Utman - <
* \ s H
MPETITIONER ¢
\‘\.(: j . - .:-‘“' (:,\;v\l.
VERSUS Nl
Government of KPK and others
-« RESPONDENTS
WRIT PETITION
INDEX
S.No. Description of Document Anncxures Page No.
1. Writ Petition alongwith Verification, Affidavit and Certificate - 1-12
2 Addresses of the Parties ' -- 13
3 Copies of the.recommendation letter of the Public Service Commission & [« y» g upr -
’ that of the appeointment letter : ILATED
4. | Copy of urrival report o /6
S. Copy of letter dated 29.12.2016 “D )7
6. | Copies of both representations supra “B"J-"F" 1€ Torg
7. Copies of Writ Petition and order of this Honourable Court SFT &GP 207 27
8. Copics of the [etters and receipts “H" 27-A
9. Copy of notice and reply “I"&” | 28~ 3)
10. | Copies of the attendance sheet of one Mr.Dr.Rashid Ali Medical Specialist “K* 32-43
11. | Copies of notices alongwith postal receipts L 49-45
12. | Court tee stamp paper worth Rs.500/- “M" 4‘
£3. | Vakalat Nama - [';
...PETITIONER
: _ ' Through:
,E_ ) e ‘[_r. C M
Dated: 7/ b /2018 (MOHAMMAD TARIQ KHAN TANOLTI)
/ Advocatc Supreme Court of Pakistan, Abbottabad
Certified to be True Copy & \(\/.
EXANINER /
B 7 (RAZA SHAH)
P Advocate High Court Abbottabad

Peshaae vh.q Cowt’litd Banch
Author- 1 irdar & 15 Evid Orgns:
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/¢ - BEFORE THE HONOURABLE PESHA AR’HIGH ‘
S - 'COURT, ABBOTTABAD BENCH! * . - ¥ } |
]. - . 3 . ‘-u-j‘ v - _-_'-‘ T
/_ ’ WENTACR - puis”
w \\ . %
Sohail Babar Utman S/o Abclul Raheem Utrnan R/o Supply Te\sk and sttnct
Abbottabad. - - N

PETITIONER
VERSUS

. Government of Khyber Pakhtunkhwa through Secretary Health, Civil

Sccretariat, Peshawar.

2. Mealth Department, Khyber Pakhtunkhwa through Director General, Health
Services, Khyber Pakhtunkhwa Peshawar.

3. District Health Officer, Abbottabad. :

4. Dr.Fiaz Jadoon presently serving as District Child Specialist, Benazir Bhutto

Shaheed Women and Children Teaching Hospital, Gami Adda, Abbottabad.

-..RESPONDENTS

WRIT PETITION UNDER ARTICLE 199 OF THE

\}b
. 4’,\&,\ CONSTITUTION OF ISLAMIC REPUBLIC OF

PAKISTAN, 1973.

Certifiod to b True Copy
T
RAWIRER PRAYER:-

|

ON ACCEPTANCE OF INSTANT WRIT

, "
Pt adth G ) e ln
A'"hm: 0 Jnr *Sv 73 fv.d Ordns PETITION’ TI‘]E RESPONDENTS MAY

GRACIOUSLY BE ORDERED TO TRANSFER

C)V/' | PETITIONER FROM RHC HAVELIAN TO

b
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BENAZIR BHUTTO SHAHEED WOMEN AND
CHILDREN TEACHING HOSPITAL GAMI ADDA

" ABBOTTABAD AS DISTRICT CHILD SPECIALIST.

Respectfully Sheweth,

1. That succinctly facts giving rise to instant Petition are
that the petitioner was graciously appointed by the
respondents department on recommendations of the
Khyber Pakhtunkhwa Public Service Commission as
District Specialist Children (BS-18) on regular basis
in the Health Department through Notification
No.SOH-1(HD) 3-5/2015 dated 2" December 2016
on the terms and conditions narrated in the letter.
(Copies of the recommendation letter of the Public
Service Commission & that of the appointment
letter are appended as Annexure “A” & “B”

_ respectively)

2. That soon after the appointment, petitioner joined the
department through his arrival report to the
rcspondent No.l dated 08.12.2016. In the arrival

V report, petitioner requested the preference of the

Ao b
Ve

Certitied to be True Copy
EXAMINER

! 1 FEE%
Peshawar High Co 3 U‘E?ném"—

Authorized Under Se 75 E«id Ordns:

“‘\J
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postings. (Copy of arrival report is attached as

Annexure “C”)

That respondent No.3 posted the petitioner at type D
Hospital Havelian, Abbottabad as District Specialist
Children and forwarded his arrival report to the
respondent No.2 through his letter No.20847/
Estab/D/Charge Report dated Abbottabad the
29.12.2016. (Copy of letter dated 29.12.2016 is

annexed as Annexure “D”)

That, the petitioner was so posted at Havelian
because of the non-availability of post at Abbottabad

at that time.

That when, one Dr.Zardad Muhammad, Senior
District Specialist Children Benazir Bhutto Shaheed
Teaching Hospital Gami Adda Abbottabad went to
annual LPR of 365 days through Notification

No.80HS(HD)/3-614/2005 Peshawar, dated 1%

-, December 2016, the post of Child Specialist at above

mentioned Hospital fall vacant.

That, petitioner has requested the department time

and again about severe illness of his father with the
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request of his transfer to Benazir Bhutto Shaheed
Women and Children Teaching Hospital Gami Adda
Abbottabad on compassionate grounds but the
department did not pay any heed to the request of the
petitioner but passed the order in favour of one
Mr.Fiaz Jadoon presently serving as District Chil.d
Specialist Benazir Bhutto Shaheed Women &
Children Teaching Hospital Gami Adda Abbottabad

by putting into effect the colorful exercise of power.

That on 01.03.2017 petitioner sent a representation to
the respondent No.l which despite waiting for six
months gone without any response whatsoever which
compelled the petitioner to humbly approach the
authorities concerned / respondent No.1 again and he
did so through a representation dated 05.06.2017.
(Copies of both representations supra are attached

Annexure “E”)

That upon failure of respondents to decide
representations, the petitioner was constrained to file

a Writ Petition No.1078/2017 before this Honourable

- Court for giving a direction to the respondents for

deciding the representation of the petitioner and vide

order dated 18.01.2018 this Honourable Court was
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Authorized Undes

(Corified to be True Copy

R

Peshavwar lL3h &

IWER

10.

11

r’bo‘
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pleased to decide the Writ Petition with a direction to
the respondent No.1 Secretary Health to decide the
pending representation of petitioner within a period
of one month. (Copies of Writ Petition and order of

this Honourable Court are annexed as Annexures

ﬂ'F” & HG‘J.D

That the petitioner sent the attested copy of the order
of this Honourable Court to respondent No.l
(Secretary Health) on 30.01.2018 and again sent a
letter alongwith attested copy of the order of this
Honourable Court dated 18.01.2018. (Copies of the

letters and receipts are attached as Annexure “H”)

That this Honourable Court was pleased to direct the
respondents to decide the representation of petitioner
within a period of 30 days, however despite the
orders of this Honourable Court the representation of
petitioner has not been decided and same has been

put in cold storage.

That on dated 13.03.2018 the petitioner sent
contempt of Court notice to Secretary Health by not

complying the order of Court dated 18.01.2018, after

- that  respondents  decided the petitioner’s



. o

—
representation by giving unreasonable and unjustified
grounds for not considering the transfer request of the
petitioner. (Copy of notice and reply is attached as

Annexure “I” and “J” respectively)

The reply of respondent is baseless, tortuous, fake
against law and facts inter-alia on the following

grounds:-

GROUNDS:

Peshawar tinh i

Certified to be True Copy
EXAMINER

PiolL 20

Authorizd Under e 75 Evid Ordns:

N’\T

. Banch

That the reply of the respondents No.1 Secretary
Health is illegal against law, facts and circumstances

which is untenable in the eyes of law.

That, the act of respondents was based on malafide
and discriminatory in nature by not taking arrival or
Joining report within the stipulated period from the
date of appointment from respondent No.4 Dr.Fiaz
Jadoon who was appointed in August / September

2016.

That as per rules respondent No.4 has to make arrival
Report within 2 month of appointment but he was not

questioned by respondents about arrival or joining
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and he was appointed after lapse of about 7 to 8

months on the said post for which the petitioners

transfer request was pending with the department.

That, respondents intentionally and deliberately in
collusion with respondent No.4 posted him on the
vacated post and malafidely ignored the request of
petitioner for transfer to  Benazir Bhutto Shaheed
Women & Children Teaching Hospital Gami Adda

Abbottabad.

That  petitioner’s request was genuine as
circumstances mentioned in the representations made

to the Secretary Health.

That respondent No.4 who had not given his arrival /
Joining report since his appointment was illegal and
collusively posted on the post on which the present

petitioner proposed and requested to respondents.

That non consideration of the representation of the
petitioner on the said post at Abbottabad instead of
respondent No.4 warrants the interference of this
Honourable Court for the due process of law and

substantial justice.



h) That the reason given by department that the post on
which the petitioner requested for transfer is of Grade
19 is false, fake and suppression of their illegal act,
the petitioner and respondent No.4 both are in the
same Grade 18 and petitioner is more qualified than
the Dr.Fiaz Jadoon who is posted on the above
mentioned post, which shows malafide on the part of
the respondents. Petitioner is MBBS, FCPS and MPH
and has served as Assistant Professor of Pediatrics
while respondent No.4 hold the minor Diploma of

MCPS.

1) That, so far the second reason given by the
respondents in there reply i.e. of the tenure of service
is concerned it is obvious from the record available
that the respondents transferred Dr.Rashid Ali &

Dr.Raheed Jadoon from R.H.C Havelian to

copy
— be True .
Certified 4 MINER

Abbottabad without considering tenure and timc

>~ period of their services. (Copies of the attendance
sheet of one Mr.Dr.Rashid Ali Medical Specialist is

attached as Annexure “K”)

) That the parent department of petitioner is supposed
to show a parentage atlitude but in the petitioner’s

case all norms have been ignored, tainted with the

conduct which reflects the malafide of the
V department.



k) That the valuable rights of the petitioner are involved
which should not be abolished on discriminatory act
of the respondents.

1) That no other alternate efficacious remedy s
available hence this Writ Petition.

m) That the notices have been served upon the
respondents as per rules. (Copies of notices
alongwith postal receipts are annexed as Annexure
“LJ))

n) That, Court fees stamp paper Rs.500/- is annexed
herewith.

PRAYER:-

Certified to l‘)_e True Copy
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It is, therefore, humbly prayed that by

accepting of this Writ Petition the respondents may

4
/ graciously be ordered to transfer the petitioner

from R.H.C Havelian to Benazir Bhutto Shaheed
Women & Children Teaching Hospital Gami Adda
Abbottabad on  merit and considering

compassionate / humanitarian  grounds as
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Courtof.....ccovvvrinnrnnne. Cteesreraressetinsruroncnneas .\.ﬂ‘.
U’ \
Case No....... serronrernirenivaisennennns o] [OTOUTRPR K A
Date of Order of " Order or other Proceedings with Signature of Jq-dgel(s) .A:-\ ‘6'\’:‘
Proceedings - . Sl
1 ‘ _ 2
24.01.2019 WP No. 703-A/2018

Present:  Mr. Tariq Tanoli, Advocate for the petitioner.

Raja Muhammad Zubair, AAG for the official
respondents.

e

LAL JAN KHATTAK, J.- At the very outset, learned

counsel for the petitioner submitted that he wants to
withdraw the instant petition so that the petitioner could
approach the Services Tribunal for redressal of his

grievance. Order accordingly.
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SCRETARY MEALTH Krx
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SUBJECT.TRANSFER TC 28B03TASAD .| P and e
. © ofsender | £ C T
Cear Sir, N . _ ) —

am a patient of ITP (thrombocytopenia) and my father is a patient of multiple organ
failure. Me and my father need frequent hospitalizations and evaluations at tertiary care
lavel hospitals.

domicile is of Abbottabad, Despite this dr Ahmed zeb is enjoying this posting at
Abbotiabad since many many years(mose than 5-7 years).Also he holds a minor
diptoma of DCH while | hold fellowship nizjor degree of FCPS,

In early part of 2017 when Dr zardad tanoli district chilg specialist retired from woman &
chidion hospital Abbottabad \ applied for transfer to his seat which was denied to me
ard was given to Dr fiaz jadoon, MCP qualified and my junior.Dr fiaz jadoon was
trensferred out in September-October.2018 to accommodate Dr nasir but he was
rétransferred back after a few months, i again retriate that Dr fiaz jadoon and me were
selected together through PSC.

in light of above facts | deserve to be posted at my home station of Abbottabad. So !
may please kindly be transferred to Abbottat-ad in light of above facts.

Thinks & regards

Yours obediently,

DR SOHAIL BABAR KHAN

MBBS MD MCPS FCPS MPH

DISTRICT CHILD SPECIALIST BPS 18

TYPE D HOSPITAL HAYELIAN ABROTTASAD.
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£ " BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
o TRIBUNAL PESHAWAR
. SERVICE APPEAL NO. 419 OF 2019
Dr. Sohail Babar Utman...................... Appellant
Versus
Govt. of Khyber Pakhtunkhwa and others............................. e Respondents

Respectfully Sheweth:

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

Preliminary Objections:-

l.
2.
3.

6.

1. That the Appellant has got neither cause of action nor locus standi to file the

instant Appeal.

i

That the Appellant has filed the instant appeal just to pressurize the

respondents.

3. That the instant Appeal is against the prevailing Law and Rules.

4. That the Appeal is not maintainable in its present form and also in the present
circumstances of the issue.

5. 'That the Appellant has filed the instant Appeal with mala-fide intention hence

liable to be dismissed.

3 .}'}_i';r' . . .
64 That the Appellant has not come to the Tribunal with ciean hands.

7. That the Appeal is time barred.

8. That the Honorable Tribunal has no Jurisdiction to adjudicate upon the matter.

9. That the instant Appeal is bad for mis-joinder and non-joinder of the necessary

parties.

ONFACTS:

Para No. 1 1s correct being matter of record.

Para No: 2 is correct.

Para No. 3 is correct. Type D Hospilal Havailian Abbottubuad was also one of his
prefercuces for posting.

Para No. 4 is correct but Type 1D Hospital Havailian'is also in District Abbottabad.

. Para No. 5 is correct but Dr. Zardad Muhammad was Senior Disfrict specialist

{(Children) BPS-19 while ihe Appellant is District Specialist (Children) in BPS-18.

Para No. 6 is incorrect. The Appellant is working in Type D Hospital Havailian

-~

Abboltabad since 26/12/2016 and has noi completed his normal tenure. Dr. Fiaz

Jadoon Distdet Spuviulist- (Childrew) was alicady working in Benazeer Bhatio

Shahmd"l‘each’mg Hospital Abbottabad since 2200772017 against the post of

District: Specialist and bas becn adjusted against the vacant post of District
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9.

Specialist (Children) BPS-18 Women & Children / DHQ Hospital Abbottabad
vide Notification No. SOH-I/HD/3-5/2019 dated 11/07/20169.

. Para No. 7 is correct but his appeal was considered and regretted due to premature

transfer. _
Para No. 8 is correct. The case was considered and regretted being not covered

under the posting/transfer policy tenure.

Para No. 9 is correct.

10.Para No. 10 as already replied in Para No. 8.

11.Para No. 11 as in preceding para.

12. Para No. 12 pertains to record.

13.Para No. 13 No comments.

ON GROUNDS:

a. In reply to Para-a it is submitted that the claim of the Appellant is non-

maintainable. Infact, since his appointment he has been filing court cases without
any legal footings. The services of all Civil Servants are Govt. under Khyber
Pakhtunkhwa Civil Servants Act which categorically says that the Govt. employee
has to serve everywhere within or even outside -of the province. His appeal was
considered and regretted by the competent authority,

In reply to Para-b it is to submit that rebutted on the ground that Khyber
Pakhtunkhwa Public Service Commission recommended Dr. Faiz Ahmad S/o Niaz
Khan vide letter No. Khyber Pakhtunkhwa Public Service Commission/SR-
111/030203 dated 15/06/2016 and his appointment/posting order was issued on
04/08/2016 (Annex-A4). Sequel to his appointment Dr. Faiz Ahmad floated
application for -leaving as he was undergoing TMO Ship (FCPS Pari-{I} till
3HG720V7 (Annex-B). His leave was considered in light of Section 6 of
Regulatory Act 2011 and accordingly EQL was sanctioned in his favor (Annex-
)

Para-c as already explained in preceding para.

Para-d is incorrect. Posting/transfer are made as per rules/policy and exigency and
not on discrimination. On the expiry of Dr. Faiz Ahmad he was posted against the
vacant post whereas the Appellant at that time had premature tenure and could not
be considered for posting.

Para-¢ needs no comunents.

Para-I as already explained in Para-b & d above.

|
- In roply to Prx_nrg it is subl}liucd tiat the Appellant request was considered and

L] ‘ . .
reretied being not coveredﬁmndt_tr posting/transfer policy hence his stance is non-

f'w‘*?a,; R e

maintainable.
Para-h no comments.

|

i
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i.. Para-i needs no comments.

j-. In reply to Para-j it is submitted that Department always considers merit of the
~ case and not fac¢. All are equal before the eyes of Department rather the fact is the
Appellant every now and then dragged health department in futile litigation
. exercises. | ‘ '
"k In reply to Para-k it is submitted that the Appellant has always been treated
. equally and his all representations were considered on merit.

PRAYER:

. It is therefore humbly prayed that on écceplance of the comunents, the instant

Appeal may very graciously be dismissed with cost.

/-""

Secretary to Govt. of Khyber Pakhtunkhwa Diréctor General Health Services,
Health Depanment Peshawar * . Khyber Pakhtunkhwa.
Respondent No. 01 Respondent No. 02

:}E\@/’

Dr. Fiaz Jadoon District Specialist
(Children) BBS Teaching Hospital
. Abbottabad

Respondent No. 64

District Health Officer Abbott
Respondent No. 03
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GOVERNMENT OF KHYBER PAKHTUNKHWA 5
HEALTH DEPARTMENT '
Dated Pesh: the 4™ Ayg; 2016 / - o R
’ ' : I : . v
- NOTIFICATION B
No.SOH-I/{HD}3-5/2015 The Competent. Authority, on the recommendations of ‘ 4
Khyber Pakhtunkhwa Public Service Commission Is plecsed fo appoint the following - fi
doctors as Distt: Specialists Orthopdedic and 'Children {BS-18) orr regular basis in the -
Health Department with Immediaie ‘effect. Their salaries shall not be released il - a7
confirmation of -their "PERs (for -in-service appointees) and verification of -their . ’ '
" documents. They will be on probation for a period of one year extendable for another : ',:,
onevyear. . |, . o : o AR f}
A. Distt: Specialist Qrthopaedic (BS-18 .~ - .. . o L *: "
5.No Name of doctor ' S o ﬁ
1.-* - Dr. Abbas Ali $/O-Hashim Ali Khan - , L i
2. Dr. Abdul Haleem $/O Ghiiam Khan W
3 Dr.Abdus’ SaboorAwan $/O Muhammad x4
. Yunas Awan _ : ' , . 'i
4 Br.AkhtarZaman $/O GoharurRehman Co e o 4
5. .. Dr. Asghar Khan S/O Itbar Khan ' ' !I
6. DE. imran‘Khan $/0 Janat Shah Jahan _ Ly
7. Dr.Khiclwal $/O Ydghi Shah . e L i
8 Dr. Muhammad Khalid' Khan $/0 Abdul - ) _ b
Majeed L . ' ' oo f
9. Dr. Muhammad Riaz $/0O Lal Noor - ' L E -
.10, Dr. Muhammad Saeed /O Usman Sher : ‘ : kS
11+ Dr Mushtaq Hussain $/O -Rageeb Gul : ' T
12, Dk Qayyum Khan $/O Akbar Khan _ - : ' ' o
13. - -Dr. Shams.ur Rehman $/O Mirza Ali Khan o : " Ry
14, Dr. WaliUllah Khan $/0 Qasim Khan _ o &
“15.  Dr. Waseequr Rehmans/O o _ N : 74
-ShafiqurRehman . - ‘ i

' B. Distt: Speciofist Children

e s e

i
1. . Dr.Sajad Hussain Khan S/O Igbal-Hussain ) ;
2. Dr -Tausif Ahmed $/O  Muhammad %
" Haroon . .
] 3. Dr. Abdul Rashid $/O Fagir Muhammad ,;?}
3 " 4. " Dr. Akbar Jan Burki $/0 Badad Khan' C | A
© 5, Dr. Faiz Alimed S70O Niaz Khan : . . B
! W L b, Dr: Haleema Bibi D/© Jauhar Khan ’ 3
i 7. Dr. Licgat Ali 570 Awal Khan S
. 8. . .-.Dr. Mir Sceed Khan $/O Amal Khan iy
F i 9. . br. .Muhammad Jamal Khan @ S/0 i
" . Muhammad Israr Khattak "
' D 10. . Dr. Syed Muhammad-Tariq $/0
e .+ Syed Amin ulHag : ok
-2 Consequent upon the'above, the above menfioned doctors are heréby _ "
. posted as Distt: spec_:ic;'lis’r Surgery (BS-18) in the hospitals noted against their names; - ' Ty
B ] ", . , . . . . ) .‘I.}
: R S T R . - A . . . ) "!
. ) W
§ ' v



Name of doctor ‘Present © place  of | Domicile Posted at
o -posting
‘ “ORTHOPAEDIC: BPS-18
Dr. Abbds Afi. $/O | MO Reg/Distt: Specialist |- Peshawar | DHQH
Hashim Ali Khan Orthopaedic Adhoc ™ | © ' | Chasedda.
' ' . |.DHQH Charsaddd 3 '
Dr.  Abgul Haleem® MO-Reg/Distt Specialist Mansehra * | King Abdulich
5/0 Ghilam Khan- .| adhoc King Abdullah Teaching
. S Teaching Hospital Hdspital .
-+ | Mansehra L ' Mansehra
Or.  Abdus . Saboor [ MQ Reg/Distt: Specialist |-Mansehra DHQH .
Awan $/0 | Adhoc Battagram ' ‘ Battagram.
Muhclmmod Yutas |- - s )
Awan ' ' . ’
.| Dr. Akhtar Zaman $/0 | MO.DHQH Haripur Haripur DHQH
Goharur Rehrdan S Abbottabad
Dr. Asghar Khan SfO Fresh - Swat THQH Matta Swat
Itbar Khan - : )
Dr. Imran Khan SIO Junior Registrar HMC NW Agency DHQH Karak
Janat Shah Jdhan || Peshawar ' against the
vacant post of
Orthopaedic
BS-19 at DHQK
A oo ‘ . Karak
47 Dr. Khial Waii S}fO SMO AHQH Landi kotal Khyber DHQHM Baitagram | -
Yaghi Shah -~ . : Agency .

8. Dr. Muhdmmad-| MO KIH, Peshawar Bannu THQK Taknii
"Khalid  kKhan . S/O . . : Nasrati Karak
Abdul Majeed against vacant

' . L post '

9. Or. Muhammad Riaz ¢ SR SGTH Swat Khyber DHQH Batkhela”

. $/O tal Noor B : ' Agency 5

10. Dr. ~  Muhammad Junicr Registrar HMC Swabi THQH Lahore -
Saeed .$/0 Usman ST Swabi
Sher .

1. Dr. Mushtag Hussain | Fresh Malakand THQH Dargai
/0 Rageeb Gul : : _ ' . Malakand

12, Dr. Qayyum Khan | MO Reg/Adhoc Distt: Mohmand THQH Takht Bahi
S/O Akbar Khor;u  Specialist THQH Agency Mardan

. . ‘I TakhtBahi Mardan . . :

13. Dr. Shams ur Réhman [«MO Reg/AP FR Bannu DHGH Bannuy
$/0 Mirza Ali Khan Orthopaedic KGNTH - against the post

S | Bannu ' _ of SMO [BS-18)
14, Or.  WaliUllah » Khan | MO Reg/Distt: Specaohs’r Lakki Marwat | THQH Scrai
|3/© Qasim Khan Adhoc THQH Sara : Naurang Lakki

- Naurang Lakki Marwat | Marwat.

15. Dr. Waseequr |- MO Naseerullah Khan Karak Satellite Hospital
Rehman $/O Stafiqur '‘Babar Memonc:! | Nehagi
Rehman .- 1 Hospital Peshawar. Peshawar.

, ' CHILDREN SPECIALIST BPS-18 ' :

1, Dr.  Sajod  Hussain " Fresh Swat Al the disposal of

. Khan  $/O  Iqbai : Chief Executive, .
Hussain ) SGTH Swat.

2. Dr. Tausif. Ahmed $/C Fresh Abbottabad | Type 'D* Hospital
Muhammad Haroon L ' : - | Boi Abboitabab

3 Dr. Abdul Rashid $/O | SMO King Abdullah Mansehra DHQH Mansehra -
Faqir Muhommod | Teaching Hospital i ' '

Mansehra 3

4, Dr. Akbar Jant Burki+4 SMO Paeds AH@H SW Agency | THQH Panyala
$/0Q Badad Khan Wana . , D..Khan

5. Dr.Faiz Ahmed S/O Junior Registrar Paeds Abbottabad | Type 'D' Hospital:
Niaz Khan | ATH Abbottabad Hawilye .

Abboitabad
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fieq. the ddcuments of the selectees béforé_

' .
i

nked w:th other subjects of the said
ley_gn of the

er—se’sment of all the recommendees |s h
ent and the overau merlt 'pos:‘uon WI|| be mhmated on the comp

R - .
. - e

Recommenaatlon in favour o# One (O‘l candudate will conveved c.ftc-r rene1pt of

ther five (05). candidates have been prowsmnally mterwewed an
hose result!recommendatlon has been kept

'ghib wta’l deﬂuency 0
-the mtenm order of Peshawar High- pourt W,
pendmg_lnl fina! decision of thé court S o
6. . Ulnﬂ!ed posts wm be re-advertised, T - - L g
*he recom;"wendees (along wath cnclﬁsu*

,

7 G)ngtrai apphcatmns of

herewzth for your. record. .
8. JF’Iea\se acknowledge. recelpt

P S : %
’ Yours faithfuily,
Encl: AS above o B N
y e o U
T ' o L {Ghulam Dastagtr Ah*nad)
s o .- .., . DIRECTOR RECRUITMENT
a4 % ,
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GOVERNMENT OF KHYBER PAKHTUNKHWA' -
b HEALTH DEPARTMENT

' :.' DAT';D 'PESH:_'-I'IHE 6™ SEPT; 2016

NOTFICATION ~ ~ - .

"No.SOH- I/HD/1 1/2016 - Sanction is hereby accorded to the grant of
Extra Ordinary. Leave in favour. of Dr. Fiaz' Ahmad, Distt: Specidlsit
{Children) Type-D Hospﬁel Havelian Abbotiabad fill completlon of his
undergomg FCPS ’rrcuntng Pc:r’r Ili.e 31/7;2017 ' _

2. ~Certified ’rhcﬁ on explry of Iecwe ’rhe offlcer concerned will
resume du’ry chlms’r h|s or|g|nc1| post: :

b T - SECRETARY HEALTH |
Endst No and dgte even -

CCto-. - :

Director. Generc:l Heol’rh Serwces Khyber Pc:kh’runkhwc: Peshawar.’
Medical Supdt:fincharge Type -D Hospital Haveiian Abooﬁobod
DHO, Abbottabad. . . _
Distt: Accounts Ofﬂcer Abbo’rtabed

Doctor concerned. ' :

Personal flle of the doctor concerned
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' B GOVERNMENT oF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT -

S

¥

" Dated Pesh: the 187 July 2017

NOTIFICATION

{ \_No SOH I/HD/7 53/2017 ) Consequen’r upon comple’non of FCPS Il ‘rromtng Dr
':'lF‘.OZ Ahmod Dls’rt SpeCIOhST (Chtldren BS-18) ewemng poshng is hereby

[e usted/pos’red against-the vecon‘r ‘post of Semor District Speciaiist Children- (BS- 19)

Women and Chndren Hosp1’rcﬂ Abboﬁobod with immediate .effect in ’rhe pubhc

' SECRETARY HEALTH

nds’rl‘Ne and date even

Fee

B ".DtrecTor General Helo Serwces Khyber Pokh’runkhwc Peshower.-
Medical Supdt; Women and Children Hospital Abbo’rtebod

District Accounis Officer, Abboﬁebod

.Doctor concerned.:- :
Personel ﬁle of Th,e docfor concemed
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BEFORE THE HONOURABLE PESHAWAR HIGH
- COURT, ABB@TTABAD BTN’CH HAkur

i
Dr. bohdll Babcu son of Abdul Rahlm Utman re

District Abbottabad. - ' o

| i f S : | e BT I TIONER
ST tol _

i VERSUS

i | -I

(rovcml‘ncm of Khyber I’akhtunkhwa through Sec1eta1y Health, Civil
Sgucidnat Peshawar. .

|
I,

' I
llc:aith Dcpaltmcnt Khyber Pakhtunkhwa Lhough Director General, Health
Ser vwcq Khyber Pakhturikhwa, Peshawal

|

sttugt J_-J_edlth Officer, Abbotiabad. |
AR o .

Accountant General, Khyber Pakhtunkhwa, Fort Road, Cantonment,

Peshawar. | -

I)istrlicft Account Officer, Abbottabald.E i

| P
| i

BN ' RESPONDENTS

WRIT ]’]F'IIHON UNDER ARTICLE ]99 OF TLIE

~ CONS FIFUTION OF ISLAMIC REPUBLIC OF

¢S
. 55
e 'g ; ! 4 PAKISTAN, 1973 AS AMENDED TILL DATE.
o . R .

PRAYER:-

ON;ACCEPTANCE OF INSTANT WRIT

PETITION, T'H:E:RESI"ONDENTS BE RESTRAINLD

i'

papa e <4 T

%aﬁamu Hed 30 be True bop“%

X "*W'\’*?;R
o3 iR g

paghawea HigH 5 ot 1r‘lr 5
Aumcnrnd U ficr of ’F
ﬂﬂF_‘H w‘,ﬂz

/ DIRECTED NOT TO STOP THIE SALARY OF THE

Pl*liJIONLR AND * FURTHER RELEASE I1I

Ji mench E SALARY WIFIIOUT FAIL, ANY OTHER RELVEF

o Jranst
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PESHAWAR HIGH COURT ABBOTTABAD
| BENCH

JUDICIAL DEPARTMENT

<. i e T

Py
Lo

JUDGMENT SHEET - NPT

|
WP No. 329-A/2019 '

i R
Date of hearmg 12.03. 20179
i .T;
Petitioner/s (Dr Solmd Babar) by Syed
Ram Shah, A.dvocate
| |

Respohdem/s !(Govemménr of KPK &
others) by Raja Muhammad Zubmr,

AAG.

i
IJAZ ANWAR. J. Through this petition under
b

Article 199 of ‘the Constitution of Islamic

Republic of Palqstan 1973, the petitioner

I
namely Dr. !Sohml Babar has prayed as

under:-

“That on accepmnce of instant wril

.
|
|
petition, ' the respondents  be .
restrainédl/di;ected not to stop the
salary of 'thé 'petitioner and further

release the salary without fail.”

2.  Brief facts Jeading to filing of

' *I
instant wnt petltlon are that on
’ .
recommenda}:idn{ of Public Service
g
. !
Commission, the petitioner was appointed
I

as District Spe|ac1ahst Children (BPS-18)
|

in the Health Department vide notification
I

dated: 02 1’> 2016 That in 1he meanwhile,

II
b
..:r
S

i
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l 'iz .
TR 3t |
' respondent NP 3 issued an office order
b
b

o dated: 06. 0’? 2019 to mentally torture the

petltloner d1|rclacted for 1el1ev1ng him from
| r

the statloll of his duty, to which the

: o ‘ pctlﬁOan |fillcleél reply/representation before

b - c;)mpetent altlt'horlty decision of which is
S

awaited bﬁt m1 the meantime, the saiary of

petitioner v;feli . stopped without any

N - justification, [”hence the .instant writ

.
Loy
petition. i *,
'{ i
3. Healrdl
4, Perusal r(:of the record 1eveals that

|
| |

initially the petltloner was appointed as
|

District S}lale!l?hst Children on regular
[ i.

ba31s in the health department pursuant to

the 1ecomme:nldat10n of Public Service
.

Comlmssmn a.111d thus his status is that of

civil sewaﬁt..Slfmilarly, during the course
1.

togh ]

. . ) 'i C, . '
of his service, 'v1de umpugned order dated:

FCertified 10 he Trise GO
e AMINER

'|rl
1

hamw-:mvm-: KOLRITT

0 e TR @5 401

!( 4 T'»:f % 5 f‘);ﬁ | |
: Poaon & 06 02. 2019 Ithe petltlonel' was I'eheved
1 i |

i pesnowar High Count RY ug;: i

b 2 from the post 'of Child Specialist ﬁ‘om

F

type “D” holspltal Havelian.

3 .
50 It seems that the 1'espondents intend

| ‘E '
to initiateil departmental proceedings

| i b
ﬁ// against the petitioner. Posting and transfer
- _ %

¢
1
I
|
|
|
|



' A
| departmgnt. | iil

Certi

o

13

ed to be True (OpY
EXAMIMNER /

3

. | A
| |
) tR

. o )
besides analy;mg' the conduct of its
employees is the domain of respondents

bt

N '
to maintain dl_‘fmphne in the government
in _

H
K

6. The griéva.rice of the petitioner is
: : b

regarding Stoppag(!?, of his salary. Pending
et .
" | .
any such departmental proceedings, salary
P
' o
of a civil servant .cannot be withheld

I
| .
[

under any circumstances, at the most
| K

I
recovery could be effected from the salary

- . l } - -
of the civil servant in case any loss Is

|
caused to the .gqviermnent exchequer and

even such reclovta;'y is subject to conduct

of department 1'|'1E1}quiry and proof of the
Loy

charges, whﬂle ‘in the instant case, no

proceeding has béen initiated till date but
_ Ty
salary of the petitioner has been stopped.
[
[
7. We 1thu§, without further

1
i |

commenting :L'lﬁon the merits of the case
| | i
send this matter fo the respondent No. 2

for decision jof the case at his end, in

accordance Wit'hl, law. We further direct

that the salar;f'o:f;the petitioner be released

I

forthwith. | -

i
|
I
|
|




