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Execution Petition No. 121/2023 -
Date of ordor Order or other procecdings with sigr;;l_t-l-.l_m_c)-f--j-u-d_g(-z-_ o
procendings
2 A
01.03.2023 The execution petition Mr. Kashif submitted

today by Mr. Mehtab Sikandar Advocate. It is fixed for
implementation report before Single Bench at Peshawar

on . Original file be requisitioned. AAG

has noted the next date. The respondents be issued
notices to submit compliance/implementation report on
the date fixed. -

By the §rder of Chairman

RIEGI




BEFORE THE KH }’BER PAKH TUNKH WA SERVICE T. RZB UNAL,

PESHAWAR.

Appeal No.566/2018 Z W /}/o /2// /25%

Kasluf(l*C No. 447) O O ST Appellant
_ Versus
Inspector General of Police, Peshawar and others............ Respondents
- .~ INDEX
S.No. | Description of documents. - "~ | Annexure | Pages.
1 '| Implementation application with 1-2
affidavit. -
2 Attested copy of ordcr/ Judgment dated A 3-9
14.07.2022 '
3 Wakalatnama 10
- C .'";ﬂ!f
Appellant/ Petitioner -
> '{/fﬁj’—'-c

Through #{ .

‘Mehtab Slkandar-

Dated: 27.02.2023 L O3 - 9/0%9]

Advocate High Court.
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BEF ORE THE KHYBER PAKHTUNKHW A SER VICE T R[BUNAL
PESHAWAR, WAR

| App;eal.No.566/l20i8 5 V ﬂ/o / %’ / 2192/3

~

Kashif (FC No.447) son of Sikandar Hayat
R/0 Mohallah Maﬁla Khel, Tehsil Razar Diétri(_:t Swabi......". Appellant
‘ | Versus
1) Inspector General of Police, Peshawar
2) Regional Police Of@cer, Mardan.

3)  District Police Officer, Swabi-

4).  Sub Divisional Police Officer, Tehsil Razzar, District Swabi

......... Respondents

Application for -Executioni implementation
of judgment/ order of Service Tribunal dated
- 14.07.2022.

Respectfully Sheweth;

1) That this Hon’ble Tribunal vide order dated 14.Q7;2022 accepted
appeal of applicant/ petitioner which was received by the applicaﬁt

on 28.12 2022 (Attested copy of Judgment/ order dated 14.07.2022
is attached as Annexure “A”).

. . I

2) That petitioner approached the - concerned authorities for the

implementation of j-udgment/ order dated 14.07.2022; but fhtn:y paid

- no heed.

3) That respondents are not executmgf 1mplcmentmg the order/
Judé,ment dated 14.07. 2022 of this hon’ble Frlbundl and have

comnitted clear contempt.



5%,
~

- —~
4) That justice demands that judgment of this Hon’ble Tribunal may

please be'implemented in true letter and spirit.

It is, therefore, humbly prayed that respondents may pleasé be _
, directed to execute/ implement the order/ judgment dated 14.07.2022
in true letter and spirit and all the back beneflts be awarded after the

decision of the Hon’ble Trlbunal

| (i,.f\z

Appellant/ Petitioner
Through

Metitab Sikandar
Advocate High Court.
y | , oAN1-9180 5q/
AFFIDAVIT C ) :

I, do hereby affirm and declare on oath that the oontentjs. of the

Application are true and correct to the best of my knowledge and belief to

the best.of my knowledge and belief and nothing has been concealed from
this Hon’ble Tribunal.

Y

Deponent
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- BEFORE THE KHYBER PUKHTUNKHWA SERVICE TRIBUNAL
- ~ PESHAWAR =

ervice Appeal No géé/ﬁillb . . i L

Lashif FCNo. 447 Constable Police Station Lahore District Swabi, presently rlo "l o
Flohallah Mama Khel. Telsil Razzar, District

EWAbL L “GAppeliant. - Bhyber Palnivichwa

Service Teilunal -

. [RAHANY Nu.éZ.L_ .
VERSUS e 3G~ 22/

I lspeclor General of Police, Peshawar.
2. kegional Police Otticer, Mardan, B
3 Instrict Potice Q?‘i;ﬂcr\ Swabi.
. S bl G . P }a’ ¢
1. Sub Dl\-’ls;uuulr{) ficer wehsil Razzar Savefal...... ... Respondents.
APPEAL _AGAINST THE ORDER DATED 22017 WHERERY
SERVICES  OF  THE __APPELLANT WAS DISMISSED  WHILE
CAWARDING  MAJOR _ PUNISHMENT __ UNDER  KHVBER
FTAKUTUNKHWA POLICE RULES 1975 AND AGAINST THE FINAL
-7 N NS R0 - N )
ORDER DATED 3603403 WHEREBY DEPARTMENTAL APPEAL
FILED BY TIHE APPELLANT WAS REJECTED.
|
i . i
Respeetfully Shieweth - |
' |
i That the appellant was appointed as Conslable in Police Porce of the Khyber |
'f'l r,,, -"I.fj__f / . 3 I
Pakhtunkines oo » %2008 where afer posted at various police station. i
;} ¢ . . . !
X 2 Tatappellant put i meritorious services in the department for long 9 years and '
ey t‘i‘r'r",';-.. ];_ - ) N ) . .

. VUTEENL e relevant thne was performing his duties on the grave of Mashal Khan a !
. F ;;:;;; i'f victim ol the Abdul Wali Khan University Mardan Occurrence. - _ |
RV B . .

SR Y Fhat without any informationfreason o charge sheer with suminary of '

. !
adegation was served upon the appellant alleging thercin that.he has committed |
l dwiment and conspiracy i a murder case registered vide FIR No.364 dated
|
IN6.2017 Police Station Kalo Khan (copy of charge sheet and relcvant '

cocument a've summary of allegation aie amdexed 08 annexure A & “B”

vhile FIR vie will B produced at the refevant time. )

That Sub Divisional Oficer Razar Circle Karnal Sher Kaly was appointed as SERRY OPNA

eguiry officer toreondigl inquicy and inspite of the facy that it is neither proved
Com FIR nor tie catnplainant has charge the appellant nor there s 2111};‘;_"- j

evidence to conmedt ihe appetlant with the

| " C1% * :-i
alicged offence, but even then the

- 3
;o MG AR kR s - . s . e .
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR .
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Se‘rvice Appeé_i N6.566/2018

Date of Institution ... 23.04.2018 Sl
Date of Decision . 14.07.2022

Kashif FC No.447 constable Police Station Lahaor Distribt Swabi,

presently R/O Mohallah Mam Khel, Tehsil Razzar, District Swabi.
" (Appellant)

VERSUS.

Inspector General of Police Khyber Pakhtunkhwa, Peshawar and

three others.

(Respondents)

‘Mehtab Sikandar,

Advocate ) ... For appellant.
'Muhammad Riaz Khan Paindakhel. _
Assistant Advocate General .. Forrespondents,
Salah Ud Din . Member (J)
- Rozina Rehman - S0 " Member (J)

JUDGMENT

Constable in the F’o!icle Force of Khyber Pakhtunkhwa on. 19,1 1.2008.

At the relevant time, he was pérformin_g his duties on the grave of

Roéina Rehman, Member(J):The appellant has invoked the jurisdiction

of this Tribunal through above titled appeal with the prayer as copjed

below:

“On acceptance of this appeal the impugned order

dated 07.08.2017 and final order dated 26.03.2018
' rejecting departmentalffappeai may gréciqusly be set

aside and appellant be reinstated in service with full -

back benefits in the interest of justice.”

Brief facts of the case are that appellant was appointed -as

Mashal Khan, a victim of Abdul Wali Khan University Mardan. He wa -7

e




/\

—

b -7
(’\_’)

™

W M S i

;
served with a charge sheet atong\n‘ii't'ﬁ”shtatem'ent of aliegations alleging
therein that he had committed abetment and conspiracy in a murder
case registered vide FIR No.364 dated 15.06.2017 at Police Station
Kalu Khan. SDPO Razzar Circle was appointed és tnquiry Officer énd
the appeltant was recommended for major punishment. Final show
cause notice was also served upon him and he submltted reply but he
was dusmrssed from service vide order dated 07. 08 2017. He filed
departmental appeal which was rejected, hence, the present service

appeal.

3. We have heard Mehiab Sikandar Advocate, learned counsel for

_appellant and Muhammad Riaz Khan Paindakhel, learned. Assistant

Advocate General for the respondenfs. and have gone through the

record and the proceedings of the case in minute particulars.

4, Mehtab Sikandar Advocéte, learmed counsel for appeliant inter- -

“alia argued that the impugned order is against law, facts and maternaf

e

as the appellant was not treated in accordance with law and ruies. It .

was contended that no proper inquiry was conducted as the appellant

was not afforded proper opportunity of defense and that he was not
heard as required Under the law, therefore, the very proceedings
conducted by the Inquiry:Officer,‘his recommendation and subsequent

dismissal order are of no legal effect.

5. Conversely, learned AAG submitted that according to the service
recqlrd of the appellant he was found habitual absentee: that while
posted to PS Lahor he absented himself from lawful duty w.e.f

28.02.2017 tiHl date of dlsmlssai i.e. 07.08.2017 without any leave or

© permission from authority ‘on account of which he was proceeded

against departmentally. During the pendency of inquiry, appellant was o
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6.

3
booked in case FIR No.364 dated 15.06.2017 registered at Police

Station Kalu'Khan U/S 302/120 B 148/149 PPC and:FIR No.518 dated

16.07.2017 U/S 4 PO/ 3/4 AF/15 AA on account of which he was also

' served with show cause noticés. SDPO Razzar was appointed as

idqui_ry Officer and appellant was recommended for punishment. He
was then served with final show cause notice and after fulfiliment of all
codal formalities he was dismissed from service on account of his willful

absence and involvement in ¢riminal cases. .

6. After hearing the learned counsel for the parties and going through '

the record of the case with their assistance and after perusing the
précedent cases cited before us, we are of the opin\ion that one Amjad
Ali registered FIR No.364 on 15.06.2017 at- Police Station Kalu Khan
District Swabi regarding murder of his son Tanveer by annown accused,
therefore, FIR "was registered against unknolwn culprits.” It was on-
12.0-7.2{}17_’ when the present appeilant was servn_ad:with show cause
notice for allegedly involved in the abetment and conspiracy of a murder
in the holy month of Ramézan vide case FIR No.364 dated 15.06.2{)17

He was also issued show cause notice due to hls mvoivement in case FIR

No. 518 dated '16.07.2017. Inquiry was also dlSp@ﬂbEd With Final show.

cause notice was |ssueci regarding his absence on 04.07.2017 and DSP

. Razzar was appointed as Inquiry Officer to conduct proper departmental

inquiry. Departmental inquiry is available on file, Vide order dated
07.08.2017, he was dismissed from serwce from the date of h|s absence
i.e. 28.02. 2017 The present appellant Constable Kashif was- not only

charged for absence but also for hisjnvoivement in two diffefent criminal

cases. Inquiry was conducted only in respect of his absence. As per-"¢ .

record, he while posted to Police Station Lahor, absented himself from N,
LFY ‘/:,.__ _' _\_- "
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duty-w.e.f 28.02.2017 without any leave. SDPQ was appointed as inquiry
officer but -inquiry was not conducted in accordance with law as.no
withess was examined and t_he appeilant was not asscciated to the
inquiry proceedings._Tne inquiry officer did not pay heed to the other
show-cause notices which were issued to the appellant in respect of his
involvement in criminal cases. It has not been brought on record as to
wnether charge sheet alongwrth statement of allegatlons and show cause

notices were ever served upon apoeifant The impugned order of District

Police Office Swabr dated 07.08. 2017 is worth ment:oning wherein it has -

been clearly mentioned that appellant was proceeded against
departmentally for absence and that after collection of evidence. and

recording statement of all concerned, appellant was found quilty but no

evidence of any witness was ever produced before this Tnbunai in order

to show the presenceof appellant while cross examining the witnelsses._

Inquiry report is silent in this regard. On the strength of so-called inquiry

report and that too regarding absence, he was awarded major

punishment of dismissal from service from the date’ of his absence i.e.
28.02.2017. Three lines were added by the DPO Swabi in his dismissal

order which are hereby reproduc,ed for ready reference:

Bes;a‘es above, he also involved himseif in Cnmma/ case regzsfered vide

- Nos. 369 dated 15.06.2017 U/S 302/}20 -B/148/149 PPC and No.518

dated 16,07.2017 /s % AF/15 AA-13 KPK Police Station Ka;’u Khan.”

. It merits a mention here that for just involvement in cases of criminal

nature whether he was proceeded against departmentally in accordance
with law? The answer is NO. The order of the appellate authority is

available on file which shows that order of the DPO was reproduced by
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the appeliate authority in shape of order dated 03.11.2017 and hls mercy”
petition in shape of appeal under Rule 11-A also. ‘met the same fate.
Adm:ttedly, present appellant was acquitted U/S 249-A Cr.PC by the
learned Judicial Magistrate-1 Swabi in case FIR No.518 dated 16.07.2017.
Similarly, the present appeliant Kashif alias K-2 was acquitted in case FIR
No.364 dated 15.06.2017 vide order of the \earned Additionat Sessions

Judge, Swa‘bi dated 12.06.2021 as the criminal case was full of doubts. -

7. " It has been held by the superior fora that all acquittals are certainty

honorable. There can be no aequittal which may be said to be

- dishonorable. [nvolvement of the appellant in criminal case was also a |

ground on which he had been dismissed from service and the said ground

had subsequently disappeafed through his acquittal, making him re-

emerge as a fit and proper person entitled to continue his service.

8: . Itis established from the record that charges of h|5 involvement in
criminal cas-e ultimately culminated in honorable acquittal of the
appellant by the competent court of Law. In this respect we have sought
quidance from 1988 PLC (CS) 179, 2003 SCMR 215 and PLD 2010

Supreme Court, 695.

-

9. Sofar as his absence is concerned, he.was not serve‘d with charge _
sheet and show cause notice. No proper inquiry was conducted and the _
appellant was never associated to the mqulry proceedlngs His medlcal

record was not taken into consideration and he was not given any |

opportunity of personal hearing.

10. The respondents have very blatantly violated the set norms and

rules and conducted the proceedings in an authoritarian manner and )
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harsh punishment._w'as,awar_ded_to the appeliant. We have observed
tﬁat_ the inquiry conducted b? the re'ép"o‘nden'ts is not in accordance with
tfaw/rules. Itis, however, a well-settled legal proposition duly supported
by numerous judgments of ‘Apex Court that_for irhposi'tion of major
penaity, regular inguiry is a must,

- 11. For what has been discuissed above, this appeal is accepted, the
impugned orders are set aside and the aéﬁeilant IS reinstated in service
with all back benefits. Parties are left to bear their own. costs. File be
consigned to the record room.

ANNOUNCED. ’
14.07.2022 .
J:\,.___' -
-
(Salah Ud Din)
Member (J)
f:{s}'
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