E\[ - 26.09.20l9 - Junior counsel for the appellant and Mr. Attaullah, A331stant
) ‘ Secretary for the respondents present. Junior counsel for the appellant
seeks adjournment as senior counsel for the appellant is not. in

attendance today. Adjourned to 01,11.2019 for arguments before'D.B. .

(msdﬁ?\ SHAH)l | (M AM%N KUNDI) |

- MEMBER | MEMBER
01112019 ¢ - Learned counsel for the appellant and Mr. Usman Ghani
lcarned D1strlct Attorney alongwrth Muhammad Arllf
AT ‘ Supermtendcnt present. Leame_d counsel for the appellant seeks

» adjoumment. Adjourned by way of 'l‘ast chance. To come up for

al‘gument’s on 06.12.2019 before D.B. .
l\/&ﬁwr | | , Membu _
-"é-/L'fZ/O‘C’g ‘ M,Q BW}\ MQM’LC,@M@[‘J@)
memo/ e (pfe (A M*T“m;““@tp
A ~o _(,/"L*'Z’O?—f"
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20.06.2019

,
LD

| Rg# fow/-de{ﬁmﬁj as cost by foad

C 2384y, anot

09.07.2019

‘

Appellant in person and Mr. Muhammad Bilal DDA for - |

the respondents present.

The appellant has deposited cost of Rs. 1000/- and

| has submitted an application for transfer of instant appeal to

Principal Seat at Peshawép.'-,Learned DDA dogs not have any

objection to the request for transfer.

The application is allowed and instant appeal -is
transferred to Peshawar for hearing before the D.B on
10.07.2019. The respondents shall be sent notices for

appearance on the date fixed. . m"/
/K" : Chairma\ '
Member ' ‘

. Camp court, A/Abad

Junior to counsel for the appellant and Mr. Muhammad

Jan learned Deputy District Attorney alongwith Muhammad Arif

~ Superintendent present. Junior to counsel for the appellant seeks

adjoummen"c as senior counsel for the appellant is not in
attendance. Adjourn. To come up for arguments on 26.09.2019

before D.B |

_ "@,

Menber . ' | Member

o
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08.05.2019 : Petitioner in person and Addl: AG for respondents
present. | -
The instant applic-ation 1s with a prayer for restoration of
appeal no. 1032/201‘6 which was‘dismissed for non-prosecution
on 21.02.2019. | |
The petitioner applied for certified copy of the order
dated 06.03.2019 and the same was prepared and delivered on
the said date. The application in hand was preferred on
08.03.2019 which appears to be within time prescribed for thé
~ purpose. _
‘ The grounds noted in the 'application 'suggestﬁ that on the
SN \';)‘relevant date the applicant/appellant was suffering from fever
and also stood transferred to Batkhela, Malakand District from
Abbottabad :The contents of apphcatxon are supported by a
duly sworn affidavit.
In view of the aboye and also the availa_ble record,
_application in hand is allowed but on payment of cost of Rs.
1000/-. Appeal no. 1032/2616 shall be restored to its original

- number and shall come up for arguments before D.B at camp ‘

court Abbottabad on 20.06.2019.
C}; an

Kgmber




Court of

Form-A -

FORM OF ORDER SHEET

- Appeal‘_s ‘Restoratjon Application No. 147/2019 ‘

S.No.

Date  of

order
Proceedings

Order or other proceedings with signature of judge’

2

3

08.03.2019

25519

h.04.2019

put up there on 2,4.-9 1_1 ~,[ ?

The application for restoration of appeal No.1032/2016

submitted by Mr. Zartaj Anwar Advocate may be entered in the

relevant register and put up to the Court for proper order

please. _ ' \

REGISTRAR *©

This restoration application is entrusted to D. Bench to be

CHAIRMAN

Due to general striké- of the bar, the case is

adjourned. To come up for further proceedings on

10.05.2019 before D.B.
Q-

Member Member

k4 .
L A
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"~ 1601 2019 | ~ Appellant in person present and seeks adjournment on the =3
| ' grdund that his counsel is not available. Mr. Muhammad Bilal ‘
learned Deputy District Attorney alongwith Muhammad Arif ~,

Superint,endentv present. Adjourn. To come up for arguments on

21.02.2019 before D.B. at Camp Court Abbottabad.

‘Member : C Member
e ~*Céftip Court Abbottabad
2‘1‘.02.2019 "+ 'Nbne for the appellant present. Mr. Muhamrnad Bilal,

Deputy District Attofney alongwith Mr. Muhammad Afif Supdt for
o respondents present. Called for several tlmes but none appeared on-
“behalf of the appellant nor the} appellant was present in person. -
“ Therefore, the present service appeai is dismissed in default. File be

consigned to the record room.

Announced:.

ZV\
Wxa ” M«/ /’” ’

(M. Amin Khan Kundi) / '
Member Member '

- e ' Camp Court Abbottabad

g,

A5




Ry 3 .
ﬁj 17.10.2018 ~ Appellant Gul Shahzad in person alongwith. his
counsel Mr. Zartaj Anwar, Advocate present. M/S Muhammad
Arif, Superintendent (Litigation) and Bahadur Khan, Assistant
aloﬁgwith Mr. Usman Ghani, District Attorney for the

respondents present.

Arguments of the learned counsel for the appellant to
a great extent heard. However, the learned District Attorney
"""“’”'”r'equested for adjournment that he has not pi€pated the case for
today and further that he wants to place reliance on some
judgments of this Tribunal dn similar questions after the
- decision of an appeal by the Larger Bench. Request is allowed.
Case to come up for arguments on 1}§.1:.2014 before the D.B

at camp court Abbottabad

SR ceps bt f e e DT et L S - .
- Partvas - ° . .- - LR o e T S-S - e e o -

/Zf‘f/ hairman
Member Camp Court, A/Abad

‘
- !

] " . . By . ) ~

’ y ’ — . . ‘ .
v 1401201% ) Appellant in person ﬁrekse_n‘"t? gnd s,ubml'tted‘ application for

B

adjournment alongwith application ~for 'initiatién of coﬁtempt

proceedings. Mr. Muhammad Bilal learned Deputy District
m. Attorney alongwith Muhammad Arif Superlr,(tendent for the
respondents present. After the issuance of c{'ymmon judgment
dated 15.02.2018 of this Tribunal passed 1\1\ service appeal '.
No0.94/2015, the identical nature service appﬁe-i\z.!s ‘have either
been dismissed or the orders of ad-interim relief;'\jfg\ai}ssed therein
were Vacated In these circumstances the res'trairi*‘e\'order lastly
issued on11.04.2018 till 14.05.2018 shall be deemed aS no more
in the ﬁeld/vacated Adjourn. To come up for argunents on

16.01.2019 as per request of appellant, before DB it Camp

Member ‘ Member
Camp Court Abbottabad *

Court Abbottabad.

.
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19.09.2018 - Appellant in person alongwith his counsel Mr. Zartaj
Anwar Advocate present. Mr. Attaullah, Assistant
Secretary alongwith Mr. Usman Ghani, District Attorney

for the respondents present. -

The above named representative stated that notice for

hearing the arguments today was not received in the

;'tm Lt
g office, so he could not bring the relevant record and
made a requested for adjournment. Granted. To come up
for arguments on 15.10.2018 before the D.B at camp
court, Abbottabad.
.
Member Chairman
15.10.2018 Appellant Gul Shahzad glamﬁ)ﬁ%ﬁ Metad. .

Muhammad Arif, Superintendent (Litigation) alongwith Mr.

Usman Ghani, District Attorney for the respondents present. Due

to general strike of the Khyber Pakhtunkhwa Bar Councii,

counsel for the appellant is not in attendance. Adjourned.’ To

come up for arguments on 17.10.2018 before the D.B . at camp

court, Abbottabad. | | |
o

- - “ Member ) o .. Chairman .. -
. Camp Court, A/Abad




v,

22.06:2018 o Counsel for the appellant J present. Mr. Kabirullah

| | Khattak, Additional AG alongwith Mr. Javed Igbal, Senior
Clerk for the respondents also pre‘sént. Learned counsel for
the appellant seeks adjournment. Adjourned. To come up for
arguments on 02.08.2018 before D.B.

‘ (Ahmai Hassan) (Muhanf%aéAmin Khan Kundi) . :«

Member - : Member

02.08.2018 Junior to counsel for the appellant and Learned Deputy
‘ District Attorney present. Junior to counsel for the appellant

seeks adjournment as senior counsel is not in attendance.

-"Adjourned. To come up for arguments on 21.08.2018 before D.B.

-

. . o ’ . -. l..,,
(Ahmad Hassan) (Muhammad Hamid Mughal) |
Member Member
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| '11t04.2018 ‘ Counsel for the app‘el:lant, Mr. Usman Ghani, District -

' ' Attorney alongwith Attaullah, Assistant Secretary  for the
respondents présent. Counsel for. the appellant éeeks
adjournment. Granted. To come*up for arguments on
'.14.05.2018 before the D.B. The restraint order shall continue
till the date fixed. |

ber ' ‘ o fmymﬁl{
14.05.2018 The Tribunal is non-functional due to retirement of the

Worthy Chairman. To come up for the same on 28.05.2018
before the D.B. | |

28.05.2018 _ Appellant  Gul Shahzad in person. present and

o submitted an application for transfer of appeél from principal
seat to camp court, Abbottaba‘d.' Notice of application be issued
to the respondents for 11.06.2018.

Chairman

- 11.06.2018 Learned counsel for the appellant and Mr. Muhammad Jan,
' Learned Deputy District Attorney present. Learned counsel for the

appellant seeks adjournment. Adjourned. To come up for arguments
on 22.06.2018 before D.B.

4 -

(Ahmad Hassan) : (Muham,réqd Hamid Mughal)
Member - ' Member
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- 1032/16

01.03.2018

29.03.2018

. Clerk of counsel for the appellant and Mr. Muhammad

| Jein, Deputy District Attémey alongwith Mukhtiar Ali, Asstt.
Secretary for the respondents present. The learned DA sent an
application for adjournment, which. is placed in connected
éppeai of Shelryar. To com‘etlip. for arguments before this D.B

on 29.03.2018. The restraint order shall continue till the date
ﬁxed._

Member-1

Counsel for the appellant and Addl. AG alongwith

Attaullah, Assistant Secretary for. the respondents present. Learned

- AddL AG submitted before the court that the case was prepared by

'Mr. Ziaullah, DDA who has been transferred. Learned AAG

requested for ad]ournment Adjourned To come up for arguments
-11.04.2018 before this D.B. The restraint order shall continue
till the date fixed.

(M. Hamid Mughal) » hairman
Member-I



- 06.02.2018 - Counsel for the appellant and- Mr. Usman Ghani, :
" .. District Attorney alongwith Mr. Mukhtiar Ali, Assistant . - i
Secretary for the respondents present. Arguments heard. To )
come up for order on 15.02.2018 before the Larger Bench.

The restraint order shall continue.

a s

(M. Hamid Mughal)

- "*—’“

Member ‘ |
, (M. Aﬁzg]am Kundi)
' Q : - Member
o Q\: - (Ahmad Hassan)
' Member : 'J'\erZ%I
. (G an)
: Member
- 15.02.2018 Appellant in person and Mr Usman Ghani, District

Attorney alongwith Mukhtiar Ali, Assistant Secretary for
~ the respondents éresent. Vide our detailed judgment of today
in service appeal No. 94/2015 entitled “Sher Yar Vs. the
" Government of Khyber Pakhtunkhwa, SMBR and others”,
this appeal to come up for arguments on 01.03.2018 before

the D.B. The restraint order shall continue.

(M. Hamid Mughal)

Member
e
(M. Amin Khan Kundi)
Member
Jr (Ahmad Hassan)
AR Member

(GulZeb Kinan)
Member

sipa
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15122017 ° . Counsel for the appellant and Mr. Usman Ghani,
. o " District Attorney alongwith Mukhtiar Ali, Asstt. Secretary for

: the respondents present. Since some other similar appeals have

' zbeen adjourned due to non-availability of their counsel, counsel

: for the present appellant also requested for adjournment. To

come up for arguments before the Larger Bench on 11.01.2018.

" The restraint order shall continue.

- A Frimans.
(Muhammad Hamid Mughal) A

. o - Member - A/L ﬂ/
o (M. Amin Khan Kundi)
/‘/ Member

(Ahmad Hassazn)
Member
(G%an)
' Member
11.01.2018 Counsél for the appellant and Mr. Ziaullah, Deputy

- District Attorney alongwith Mukhtiar Ali, Asstt. Secretary
for the réspondents present. Learned DDA submitted before
the court that the case was prepared by Mr. Usman Ghani,
District Attorney who is not available today due to meeting
of Law Officers Association. Adjourned. To come up for

arguments before the larger bench on 06.02.2018.  The

restraint order shall continue.

(M. Hamid Mughal)

Member
(M. Amin Khan Kundi)
Member '
(Ahmad Hassan)

Member
(Ghuz!%ﬁ;n)

Member




& 29112017 COUHSGI. for. the 'appellan’[ and Mr. Usman Ghani,
A District Attorney alongwith Mr. Mukhtiar Ali, Assistant

W

Secretary for respondents present. All the counsels for the
appellants and District Attorney for respondents
unanimously requested this Tribunal that larger bench be
constituted for the decision of the issue involving in the
present .appeal alongwith other connected appeals for the
reason that some contradictory judgments have been
srr-delivered on the issue by different D.B’srof this Tribunal.
The request is genuine which is accepted and larger bench
consisting of all Members of this Tribunal is constituted to
decide the issue. To come up for arguments on 11.12.2017

before the b..B. The restraint order shall continue

Mm M

S

~.

- 11.12.2017 | Counsel for the appellant and Mr. Usman Ghani,
‘ District Attorney alongwith Mukhtiar Ali, Assistant
Secretary for the respondents present. Since some similar

appeals have been adjourned due to non-availability of the

learned counsel for the appellants, Counsel for the appellant

in the instant appeal also requested for adjournment.

Granted. To come up for arguments on 15.12.2017 before

the Larger Bench. The restraint order shall continue.

J ‘
u.y rrfian

(Muhammad Hamid Mughal)
Member .

(M. Amin Khan Kundi)

Member
(Ahmm) , '
Member V%
(Gul Ze an)

Member



25/09/2017

07.11.2017

27.11.2017

Since 22.09.2017 has been declared as a public holiday pri‘_évc';ﬁint;

. L

B -,3-,,1,. I‘., .
Junior counsel for the appellant present. M,r:'il.!s’méns. s
Frpranit
Ghani, District Attorney alongwith Mr. Mukhtiar Ali*Assistant ¥ 8
. Tyl
R ek

Secretary for the respondents also present. Junior counsel;
for the appellant requested for adjournment on 'glggtgrogﬁnd il
: ARSI
that learned senior counsel for the appellant is busy;in the Ssigeamtniy, -
e P Sl
worthy Peshawar High Court, Peshawar. Adjourned>To'ccme ;22 HEA &
ity

up for rejoinder and arguments on 27.11.2017 before D3}l ;
.} ’g‘-’_! 4 - .-":
HylEE

e
R

“ PRt
(Gul\ﬁ@ﬁ) (Muf!gﬁd/Amin Khaﬁékhw

kunci)‘- . x)
; Py 0%

Member Member x,gq% P i
B . e
>4 .f.
. 14—4'45 ,r &

Appellant in person and Mr. Ziaullah, Deput;.

istri : ; - . L e
District Attorney alongwith Mukhtiar Alj, ASS"S%L‘;;"’%%'?\ :
AR

29.11.2017 before the D.B.

Member
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Counsel for appellant, Mr. Mukhtiar Ali, Superintendent and
Mr, Bahadar Khan, Assistant alongwith Mr. Muhammad Adeel Butt,’

.09.02.2017

CINETIVAS XN s 18

. Additional AG for respondents present. Written reply by reépondents -
to . o ~ [ No. 1'and 2 already submitted. Learned Additional AG relies on the |
o K , o written reply submitted by respondents No. 1 and 2 on behalf of
- . respondents No. 3 and 4. To come up for rejomder d6d)drguments on
; l5 052017 before D.B.

szl

(ASHFAQUE T X; '

MEMBER .

St e kit

. | . 15.05.2017 ; ;§. Jumor counsel for the appellant and Mr. Muhammad Ibrar

o . i Assistant Secretary alongwith Mr. Kabirullah Khattak, A351stant AG
#for the rcspondents present. Junior counsel for the appellant
frequested for adjournment due to non-availability of his senior -

';_counsel. Adjourned for rejoinder and arguments’ to 04.09.2017
before D.B. ‘

-1 (GULZEBKHAN) (MUHAMMAD AMIN KHAN KUNDI) -
MFMBER MEMBER .

4

TAGFIIIIISN AL ALt eat .

04.09.2017 ;. " Since 4" Seplember, 2017 has been declared as Public ) '
j Holiday on account of Eid-Ul-Azha. Therefore the case is, .

adjourned for the same on_ 22 - /> before D.B. Parties be

. informed acéordingly.

*i ]‘ . : %1“
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03.11.2016 ' Counsel for the appellant and Mr. Mukhtiar Ah

13 ﬁn-ld 1" K "
not submitted. Requésted for adjournment. Request accepted
To come up for written reply/comments on-05.12,2016 beflol%
i‘l i i i :

5
g
[C
-
.
*
0
.
.'.t-
i

05.12.2016 Appellant with coupsel and Ms. Mukhtiar Ali, Supdt fo gl
'4.-.& :

respondent No.1 and 2 and Bahadar Khan, Asswlam(hl);igorr

el R .

respondent No 3 and 4 alongwith Asst: "AG for respé.nden{sn‘gg&g?f‘;,

Ty e %
present. Written reply on behalf- of respondent No.l, andﬁh 3;
o of, 1R THYe
it Rk
submltlcd Representative of respondents No..3 and 4 rcquesled fer ;-

3
.
143 "
1"1 v

. | ;
. time to file written reply. Request acceptcd To come UFE rrfor ;

12!
written reply/comments of respondent No 3'and 4 on 05.0 “ZO}I 7 'u,

‘1'., LA

Status-quo be maintained. .

05.01.2017 Counsel for the appellant and” Mr.. MukhuL

alongwith Asst: AG for respondents prcscm None'on be‘hz;l :
respondents No.3 and 4. Nétice. be issued to the rcspondents No 3 mv?-{

" '!.4")!

and 4 with the dlrection to submit their written reply~ To come up* 5% ,'

I SN I’ ‘."' e

quo be maintained.
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(ol Shakzad vs Gt

“heard and case file perused. Through the instant appeal, the

appellant -has impugned order dated 09.09.2016 vide which the
promotion order of appellant as Naib Tehsildar has been

withdrawn by respondent No. 2 without cogent justification.

Against the impugned order the appellant filed departmental appeal

which was also turned down vide order dated 06.10.2016, hence

the instant service appeal. Learned counsel for the appellant ar :ii .

shedon

before the court that the appellant was regularly promoted ay(BPS-
14) on 17.04.2010 and he has performed his duties to the entire
satisfaction of the 'respondents. That after six years of his services

as Naib Tehsildar, his promotion order was wifhdraWn by

'fi:espondent No. 2 which is illegal, without any justification and his

e
.

vy [

Ao * t e N .
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violation of Rule-7 of the E&D Rule 2011. Learned counsel for the
appellant further submitted that similar nature éppeals No.
781/2016 fitled, Saced Khan Vs SMBR, appeal No. 97972016
titled, Dildar Khan Vs SMBR and other appe‘:.eds ha?e alreédy been
admitted for regular hearing and restrain order has been issued by
this Tribunal. Learned counsel for the appellant submitted that
since valuable rights of the app'ell‘ant are at stake, therefore, to
respondents be restrain for complj}fiﬁg’; with the imphgaﬂ o;der
dated 09.09.2016.

Points urged need consideration. Admit. Subject to deposit
of security and process fee within 10 days, notices be issued to the

respondents for written reply/comments for ¢3 ~ [} — (4. Till

then the operation of impugned order is suspended.

(Muhammad Aamir Nazir)
(Member)

4

Counsel for the af)pellant pres_ent:. Preliminary arguments -

o

Y
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Form- A
FORM OF ORDER SHEET
“ Courtof a
~ Case No, 1032/2016
S.No. | Date of order | Order or other proceedings with sighature of judge or Magistrate
~ proceedings -
-1 2 : : 3
- 06/10/2016 The appeal of Mr. Gul Shahzad ‘Vs-ub_mitted today
‘ through Mr. M. Asif Yousafzai Advocate may be entered in the
Institution Register and put up to Worthy Chairman for proper
order please. ‘
%ISTRAR'-—‘:’
2 b= — 16 * This case is entrusted to Learned member Bench _

for_hrelim'inary hearing to be put up there on b —1o 7 /6 .

AR




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

APPEAL NO. J6372. /2016.

R
R

Gul Shahzad, N.T, VS Chief Secretary KPK etc.

»
o€

. INDEX.
N |DOCUMENTS ANNEXURE | PAGE.

1. | Memo of appeal. R

2:" | Stay application.

5. Order as N.T ,

6. | Appeal before SMBR 9-10 .
8.

9

OI\l—’

A
B
Decision of SMBR. C 11
Order dt. 21.4.2010 D 12
F
G
H

10 Seniority lists.

13-19
11 Withdrawal order 20
12. | Appeal. 20-26
'13. | Rejection order. 27 -3¢
14. | Vakalat nama. 3%
\ APPELLA : ,k\\/

GUL SHAHZAD

e

M.ASIF YOUSAFZAI
ADVOCATE SUPREME COURT,
SYED NOMAN ALl BUKHARI

ADVOCTES,PESHAWAR.

THROUGH:




AN

BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

APPEAL NO. { pR> /2016. <

Gul Shahzad, N.T, o
R/O Gul Bahar, Peshawar City.........cccoceeivveeiinn., Appellant.
VER S U S Khyber Palotalklive

Service Teilsunai
1-  The Chief Secretary, KPK, Peshawar. Diary no, L049

2- The SMBR, Revenue Deptt: Peshawar.
3- The Commissioner Hazara Division, Abbottabad. ‘
4-  The D.C Abbottabad.

——— — i — — ——

APPEAL UNDER SECTION 4 AGAINST THE
ORDER DATED. 09.09.2016 WHEREBY THE
APPELLANT’S PROMOTION ORDER AS N.T
HAS BEEN WITHDRAWN IN AN ILLEGAL
MANNER AND AGAINST THE ORDER
DATED. _ £-(5_2.1¢ , WHEREBY THE
DEPARTMENTAL" APPEAL __ OF __ THE
APPELLANT HAS BEEN REJECTED OR NO
“ ' GOOD GROUNDS. ) /

s S - - R R

PRAYER:

AN

_ That on acceptance of this appeal the order
- dated. 09.09.2016 and b- lo-2,16 may
be set-aside being passed in violation of
law, rules and norms of justice. The

\@ 5 e | respondents may further please be directed
% P - to restore the appellant to N.T post with all
‘ ‘(R& "’”,és

\

back and consequential benefits being
rightly promoted. Any other remedy which
this august Tribunal deems fit that may also
be granted in favour of appellant.



-----

R. SHEWETH.

1-

That the appellant was initially appointed as patwari in
the year 2008 and later on promoted as Qanungo after
observing codal formalities in the year 2009.

That on 18.11.2009, the appellant was promoted as N.T
(B-14) on current charge basis after the approval of
competent authority and y the competent authority
(SMBR). Copy of the order is attached as
Annexure - A.

That after posting/ promotion as N.T the appellant has
performed his duties with full devotion at various
stations up to the entire satisfaction of his superior.

That the appellant had properly filed an appeal before
the then SMBR for regular promotion as N.T against the
Revenue Establishment in the year 2010. The said
appeal was properly sent to concerned office for
comments. The SMBR , after reply of the concerned
office, and in presence of respondents, accepted the
appeal and the appellant was regularly promoted as
N.T on 17.04.2010. Copies of appeal, xsly and
decision are attached as Annexure - B,C&D

That after the acceptance of appeal by the SMBR, the
regular promotion order was issued on 21.4.2010 and
since then the appellant has enjoyed the status of
regular N.T for long six years. Copy of the order is
attached as Annexure - 8D. ‘

That the appellant’'s name was also enlisted the
seniority lists of regular N.T for the last six years at
various S.Nos. This aspect also shows that the
appellant’s promotion remained in field, acted upon
and never been challenged by any official of the
Revenue Deptt: so far, which amounted to creation of
valuable rights ion favour of appellant. Copies of
seniority lists are attached as Annexure - E.



That to ‘the utter surprise of appellant the SMBR,
withdrew the promotion order of appellant on 9.9.2016
In total violation of law and rules and norms of justice.
The appellant filed departmental appeal against the
said order but the same has also been rejected for no

" good grounds on /. [s-del¢ . Copies of order,

appeal and rejection order are attached as
Annexure-£G,H#.

That now the appellant comes to this august Tribunal
on the following grounds amongst the others.

GROUNDS:

A)

That the notice dated. 09.09.2016 , wherein the
promotion order of the appellant has been
withdrawn, and the rejection order dated.

4- [o- L(g @re against the law, fact, norms of justice
and fair play and material on record therefore, not
tenable.

That the promotion order dated 21.4.2010 was
passed by the then appellate authority which was
fully acted upon and remained in field since 2010
(for more than 5 years) which has created valuable
rights in respect of the appellant, therefore, now the
appellant’s promotion could not be withdrawn under
the principles of Locus Poenitentiae.

That it is also worth to mention here that the order
dated 21.4.2010 was based on judicial order and
interestingly in the notice dated 21.6.2016 based on
notice dated 21.3.2011 also has the word “Court.
matter” which clearly shows that the worthy SMBR
IS trying to review earlier order in the Court process
and that too without any review petition filed by the
respondent who were available at the time of
decision dated 11.4.2010 of the appeal, thus under
section 24-A of the General Clauses Act as well as
principle of judicial power the worthy SMBR on its




F)

own cannot take Suo Motto action to review its
earlier order passed while eéxercising judicial power.

That after the acceptance of appeal of appellant by
the then SMBR in the year 2010, the SMBR became
functus officio and legally he cannot reviewed his
order passed on appeal of appellant, especially,
when the respondents in that appeal had not filed
any appeal against the order of the then SMBR
before a proper forum.

That in the order passed on the appeal dated
21.4.2010 the official respondents i.e. Secretary
Board of Revenue and Director Lands Record were
present, but none of the respondents either
challenge that order before the next appellate
authority or before any competent legal forum. Thus,
it is clear that the respondents Secretary Board of
Revenue and Director Land Record were also in full
agreement to the order passed by the then SMBR
and that why the respondents are still mum over the
orders passed on the appeal of the appellant.

That since then (21.4.2010), the appellant has
continuously enjoyed the status of regular Naib
Tehsildar and also has his name in the seniority lists
of Naib Tehsildar issued since 2011 till date. The
appellant is at Serial No. 87 in latest tentative
seniority list issued on 31.12.2015. Thus according
to the judgment so of the Hon'able Supreme Court’s
judgments, my seniority rights could not be taken
away in a fanciful manner.

That while issuing order dated. 09.09.2016 ,the
worthy SMBR did that without observing proper legal
course as mandated in Khyber Pakhtunkhwa E&D
Rules 2011 and directly issued order which is against
the spirit of KPK Government Servants E&D Rules,
2011. The worthy SMBR without observing Rules-



5(a), 7(c) & 14(7) of the E&D Rules, 2011 and
without passing an order regarding dispensing with
inquiry declared the promotion order as illegal order.

That the element of discrimination is also there
because neither the then SMBR, the respondent in
the Departmental Appeal are proceeded against nor
other officials / offices involved in complying with the
order dated 17.4.2010 have been proceeded against
,and the only appellant has been pin pointed and
that too in violation of E&D Rules, 2011.

That the worthy SMBR has not only violated the E&D
Rules in toto but also miserably failed to finalize the
issue pending since the last more than 5 yeas. Thus
the spirit of Rule-7 of E&D Rules, 2011 is violated.

That the appellant has not been dealt in accordance
with law and rules.

That the appellant seeks permission' to advance
other grounds and proofs at the time of hearing.

It is therefore most humbly prayed that the

appeal of the appellant may be accepted as prayed
for. | (w

APPELLANT
GUL SHAHZAD

THROUGH: |
e,

M.ASIF YOUSAFZAI
ADVOCATE SUPREME COURT,

& ﬁ%@L
SYED NOMAN AL! BUKHARI
ADVOCTES, PESHAWAR.



X,

BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

APPEAL NO. /2016.

Gul Shahzad, N.T, VS Chief Secretary KPK etc.

APPLICATION FOR SUSPENDING THE

OPERATION OF ORDER DATED. 9.9.2016 AND

TILL THE DISPOSAL OF MAIN APPEAL.

R.SHEWETH.

1. That the appellant has filed an abpeal along with this
application in which no date has been fixed so far.

2.  That the grounds of main appeal may also be
considered as integral part of this application.

3.  That in a similar appeal NO. 979/2016, the withdrawal

of promotion order has already been suspended by this

~august Tribunal, therefore, the appellant also deserves
the same treatment.

4.  That the appellant has a good prima facie case and all
the ingredients are in favour of appellant.

5. That the appellant has been suffered for no fault on his
part while the remaining officials are left without

punishment. Thus the appellant has been
discriminated.

6. That the appellant has enjoyed the status of regular
N.T for long 6 years which created rights in favour of
appellant and as such the said promotion order can not
be so simply withdrawn in violation of law and
principles of justice.

Therefore, it is humbly prayed that the operation of
order dated. 9.9.2016 may be suspended till the
decision of main appeal. Any other remedy which this
august Tribunal deems fit that may also be awarded in
favour of appellant.



AFFIDAVIT.

It is affirmed that the contents of application are true

and correct.

| Qil/////
APPELLANT

GUL SHAHZAD
THROUGH:

L)

M.ASIF YOUSAFZAI
ADVOCATE SUPREME COURT,

& s
SYED NOMAN ALI BUKHARI
ADVOCTES, PESHAWAR.

DEPONENT
GUL SHAHZAD.
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= Tehsxldar (BPS - 14) on current charge: basis with xmmedlatc effects

‘ S99 Admn: 51 1

Ml

Authorlty, Mr.Gul Shehzad Kanungo Dir. Lower whose serv1ces havc a ready' L

“been placcd at the disposal of FATA Secretariat vide oxdcr Noi 27415/‘. i

'Admn V/PF(Gul), dated 24.10.2009, is hereby promoted / appointed as Nalb

A\__-——

[ S
By Order of;

. Senior Membex _
Boal d of Revenue NWFPi'

No 30 436~ 93 /Admn:I/PF(Gul) -

Copy to:- '

A
i

1. Deputy Secretary (Law & Oxder) FATA Sccretauat Peshawm

- 2. Political Agent, Khyber Agency. |
3. District Officer (R&E)/Collector, Dir Lowcx
4. ‘Agency Accounts Officer, Khyber Agency .
5. Official concerned. ‘
6. Personal File. ‘ B
7. Office Order File. C

Assxstant Secretal y (Dstt)
Board of Revenue NWFP o

.

-

A%T%S'rgo o

2




A L
) . S \»\ o
- A\ s 7
PR bod w)’ ! ! ~ f-t/ . B C‘“’ - |
' BEFORF THE SENIOR MEMBER BOARD OF REVENUE NWF’P _ B |
PESHAWAR - S | L

"hahmd Shahccn Mu%llm Town Bo‘;tm /\b'l(l NO { Peshawar
' S (Appellant)

| VERSUS
* Govt: of NWFP Revenue and Estate Depa1 tment

Respondent

A

PRAYER ON ACCEPTANCE OF THIS APPEAL THE

' - APPELLANT. MAY BE REGULARlZED AS NAIB
TEHSILDAR (BS-14) BEING A REGULAR REVENUE
EMPLOYEE AND WORKING. AS NAIB TEHSILDAR
(BS 14) ON CURRENT CHARGE BAS]S '

.“Sir, : | |
" Appellant humbly submits as u'nder:

B FE That the appellant Is a 1cgulal membcl ol revenue service: cof lhc'
A Plovmce He at*u“ced his career as tlamed and quahhcd patwan :

in DIStI‘lCt Dir Lower agamst the regular vacancy

2 - That after serving as patwarl celtam posts of Kanungos had -
| become vacant which were llkely to be filled by promotion on |
. the basis of Semouty ~ cum- ﬁtness and the appllcam was
“considered for promotlon to the post of Kanungo (BS -9) .on
regular basis through Departmental Ptomotmn Commxttee

L Meetmg

3. o T hat on 18.11.2009 with;the étppro"val of Competent ‘A'uthori'ty
| “the appellant was promoted as Naib Tehsildar and his services

| .' : f were placed at the dlsposal of FATA Secn etanat on Cuuent
ATT STED Cha1ge B351s ",. i '

4. ' That the applicaht has passed the Departmental Exalrlination_ of
- Naib Tehsildar. |



5.0 ,I | That the appltcant is aheady wor kmg as Nalb Tehs1ldar Bazat
Lakha Khall Khyber Agency on Currant (,harge Ba81s '

',..'GROUNDS S Qie_/

a. That the appltcant 18 hardworkmg energetic, cnthusrasttc and
: pompetent selvant in the Rcvenuc Dep'utmmt

b. - That there is no ba1 on tegulauzatlon on the appllcant service,
~1ather it is accordmg to- natur al Justtce '

c. ,That the appltcant / appellant has good expenence in ﬁeld '
: work therefore eligible to be regulartzed

| o '. It s, therefore humbly prayed that on acceptance of thts appeal |
the servrces of appltcant / appellant as Naib Tehstldar may kmdly be -

legulal ized.

Any other rellef whlch has not been specrrcally prayed fou and

whlch is according to law and natural JuSthG may also be granted in favouru -

of appllcant / appellant..

Appellant / /-\p_p'licant,‘ -.

Through R Z('x —_—
- .(Shahzadé Shapur Jan)

Advocatk Peshawar. -

'Dated D

‘AFFIDAVIT: -

I Gul Shahzad S/O Shah7ad R/O Shaheen Musltm Town ; ‘
. Bostan Abad NOl Peshawar do heieby solemnly affirm and declare on
Oath that the contents of thls appeal/appltcant are true and cotrect to the best.

~of my. knowledge and beltel and nothlng has~bgen concealed l'rom this

Honow able Court

DEPONDENT

A‘[T' TED .. DEPONDENT
| ' : . CNIC NO.17301-54910927
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Case No. ‘/‘7/2010 T t// \/( W

Date of Institution.  22/03/2010. Ov\ xlw, ja%\‘/ 4z ..

Date of Decision. 1*'[/0’-1/_____&(_)_ : 7;‘,‘;\};—;’,'// SRR W(ﬂ{‘:‘;

Gui Shehzad Naib Tehsildar, (BPS-14- Current Charge Ba51s) R/O Shaheen ".15?*;:\\
e

o,

Muslim Town Bostan Abad No. 1, District Pcshawar

Versus

Board of Rzvenue, NWEP

: Respondent.
ORDER .
| This is a departinental appeal/representation submitted by Gul

Shehzad Kanungo (BP'S'—09), now Naib Tehsildar (BPS-14-Current Charge Basis)

for promoﬁon as Naib Tehsildar (BPS-M) on regular basis.

Brief facts-of the case are that the appellant was. appointed . as

Pat@axi on 06/07/2008 in the District Lower Dir and then promoted as Kanungo

(BPS-9). Later-on, his services were placed at ﬁle disposal of FATA Secretariat

for further posting as Naib Tehsildar (Own Pay & Scale) on'24/ 10/2009 by the

Board of Revenue, NWFP. He was then promoted as Naib. Tehsildar (BPS~14)I on

cwrent charge basis 011':18/ 11/2009. Now the appcﬂant requests for promol‘io:; as

Naib Tehsildar (BPS-14') on regular basis.

Appcll‘mt with Counsel present. rArnglcnts heard. Commcnts
offered by the Assistant Secretary (Estt:), Board of Revenue, NWFP penm.d
Perusal of the record reveals that the appellant is regular Kanungo and has passed
the Depaumental examination of Naib Tehsildar and was posted as Political Naib
Tebsildar (Own Pay & Scale) Bazar Zakha Khel Khyber Agency and W"ls
appointed/promoted as Naib Tebsildar (BPS-14) on current charge basis’ on
18/11/2009. The -appellam‘thus has gained sufﬁcien;t experience in the Revcnuc\
matters as well as Political Administration and deserves to be promoted as Naflb R\\
“Tehsildar (BPS-14) on regular basis. The appeal is therefore accepted and the'

{appellant is. promoted as Naib Tehsildar (BPS- 14) on recular bdsm wnh #

' 1111111cd1ate effect. /

ANNOUNCED.

17/04/2010 M 1K/\’ /1,\//
| : "(AHSAﬁgé%AH4ﬁHK§;,<,
| ‘,g - sE EMBER,

BOARD OF REVENUE, NWFP.
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S5 Yy : GOVERNMENT OF NWFTP s
5 3 REVENUE & ESTATE DEPARTMENT
N :1! o
Xy, U PESHAWAR DATEDZ[ /0-4/20 10
s>y o
: R
" ORDER i
1
Noo O JAdmVAG) [l—ﬁ_;ﬁursuzincc of Judicial dated 17.04.2010 passed in #

{z!g.‘--;:czll No. 97/2010. filed by Mr. Gul Shehzad working as Naib Tehsild,al_;'{&C'u"chnl Charpe Rasis /

TR 140 is hereby regularized as Naib T'chsildar (BPS-14) with immediate:effcct.g
s } i

\/‘

P

H

.} t .

v

s
N

1 o
Senior Miember
Board of Revenue NWFP

1 > ¢

Now,, iEHTE A VG
Copy to:-

§. Accountant General. NWIP.

‘B, Commissioner, Peshawar and Malakand Divisions

0. District Officer (R&E) Collector. Dir Lower.

% Reader to Senior Member, Board of Revenue, NWFP.
€. Official Concerned.

0. Personal File. "‘ i
(- Oftice Order File.
. } E;"'\ n;.
; Seni\d'x,: Member
i

Boaxd of R;ievenue NWHP

AT'[%&TED
7
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' GOVERNMENT OF KHYBER PAKHTUNKHWA
BOARD OF REVENUE
REVENUE & ESTATE DEPARTMENT

Peshawar dated the_&} > /08/2016.

QFFICE ORDER,

No. Estt:V/Final.S.List/Naib Tehsildar/2015/ . In pursvance of
Scction 8 (i) of the Khyber Pakhtunkhwa, Civil Servant Act, 1973, final seniority list of Naib
‘chsildar in Khyber Pakhtunkhwa as it stood on 31.12.2015 is hereby published for circulation

of all concerned.

g | By order of
: : Senior Member

MNo. Listt:V/Final S List/Naib Tehsildar/2015/ = 1Y90- ©13

Copy of final seniority list is forwarded to

Al Depuy Commissioners 1a They are requested to circulate
Khyber Pakhtunkhwa the same amongst the Naib Tehsildars
2, Office Order . working under your control for
., information

A’S’T&

.
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'Slz.i"lomTv LiST OF NAIB TEHSILDAR (BPS -

[ U

PINAL 14 IN KHYBER PAKHTUNKHWA AS STOOD ON 31.§2.2015
e N - S T e S e ' o “” “Date of ;
) il Loy Nai Sdar .. Date first entry into | appointment as Method of” :
; N f Naib Tehsildar/ : v Y e
S.No. l Q?::l‘:;caﬁ?,; e 1 Date of Birth / Domicile . Government Service | Naib Tehsildar on | Recruitment Remarks
: ; regular basis :
e Appointed as Tehsi
L. | Mr. Abdul Qadeer (MSc) 15.8,1962 DIKhan 28.08.1995 28.08.1995 ?m:rlotee pp(Bwl 6) on ACB °
' ' ' ' ) P ‘ : ' Seniority assigned
). Mr. Muhammad Umar M:A 10.03.1966 Mardan 16.07.2002 17.06.2006 Promotee pursuance of Servi
' Tribunal order
. Seniority assigned
Mr, Farman Alf ' —doe pursuance of Servi
3, | M Famman, 04.02.1963 Mardan 16.07.2002 - 17.06.2006 do Tribunal order dat
| | 15,04.2016
-3 Mazhaf Hussain Shah (F.A) 07.07.1956 DiKhan 10.05.1976 26.07.2007 Promotee Naib Tehsildar
' ' ' . v Senicrity assigned
) . 07 —doe pursuance of Serv!
5. | Mr. Faizullah 03.01.1957 Bannu 02.02.1981 26.97.1.007 do Tribunal order dat
e | 15042006
6. | Mr: Aftab Hussain Shah (B.A) 04.05.1958 DIKhan 13.09.1980 01,01.2008 —-do- Naib Tehsildar
, , ’ n Promoted throug
7. | Mr. Saleem Asmat (BA) 03.01.1959 DIKhan 27.03.1984 31,03.2008 ~~do-- Administrative orde
' o — SMBR
8. | Mr. Amanullah (Matric) | 09.06.1956 Tank . 29,05.2008 - Qs nedO--
9. | Mr. Shah Zaman (F.A) 16.07.1958 Tank 03.07.1984 29,05.2008 ~do-- wdo--
10. | Mr. Abdur Rashid (Matric ) 1958 DU han 1987 29,05.2008 w-doee wedOm
11, | Muhammad Ayub (Matric) 04.11.1960 Tank 18.12.1986 29,05.2008 —~dow- wdom
12. | Mr. Amir Muhammad (B.A) 06.04.1961 Swabi 28.08.1988 11,08.2008 o~ Naib Tehsildar
- 13. | Mr. Shakir Ullah (MA. MBA) 15.01.1978 Khyber Agency 02.02.2009 ogf;jdz.:zoos . Direet ~do--
14, | Mr. Munit Ahmad (M5<) 20.03.1979 SWA 02.02:2009 og:fz.zow w-d Qs —do--
15. | Mr. Rahamd Ullah khan (MSc. Chem) 18.04.1978 Lakki Marwat 02.02.2009 02022009 -~do-- ~-do--
ES“:V. ll . N




Lot LR Divect Naib Tensilc
' *g\mhd;\;,m(wm B ’ w, (),‘I‘;?:St}alucu ’ i1 ()3-3(;69 ‘ . (;;(uif_)i;z- ! d-- . - _m;lo—:
: ;53“ i, Fazl Wadaod (BA) ] Mo,?,i‘zfcizg;]cy . 2022000 | 02.02:2009 N --do--
i9, l Mr. frshad Ali (MA) Molili‘g?élﬁgzncy ; ;1:‘2_.)3‘:009 ; 03123‘2009 ety --do--
20. | Mr. Amir Nawaz (BSc/MBA) 22.04.1975 DIKhan ] 02.02.2009 02.02.2009 ., P wdo--
21. | Mr. Shah Wazir (MSc) 30.03.1980 SWA 02022009 02.02.2009 wedon- —dows
22. | Mr. Sikandar Khan (M.A) 10.12.1976 Swat 02.02.2009 02.02.2009 dom- —dow
23. | Mr. Ishtiag Ahmad (M.A) 30.04.1979 Malakand 02.02.2000 02,:02.2009 do-- " dom
24. | Mr. Shamsul islam (MA)_ 10.04,1979 Malakand 02.02.2009 02.02.2009 dom a0
25, | Mr. Allah Noor (MA) 11.04.1983 (FR) DIK han 02.02.2009 02.02.2009 —doer wdo-r
26. | Muhammad Ilyas (MSc) 03.03.1975 Swat 02.02.2000 02:02.2009 —does —do--
27. | Mr. Yasir Salman Kundi (MBA) " 03.08.1979 Lakki Marwat 02.02.200 02.02.2009 ~da-- —dom
28. | Mr. Yadullah Khattak (MA) 23.05.1979 Mardan 02.02.2009 02:02.2009 o —dom
© 29, | Mr. Ahmad Hashmi (B.A) 2:(r4.1983 Dir LoWer 02.03.2009' 02;.0'2,2009  —-doe -=do-- |
30. | Mr. Amin Ullah Khan (BA) 07.06.1977 DiKhan 02.02.2009 02.02.2009 -da-- —do—
31 | Mr. Zahid Younis (M.A) 20.01.1978 Karak 02.02.2009 02.02.2009 —do- dom
732, | Mr. Naimat Ullah (Double M.A) 26.04.1973 Dir 02.02.2000 02.02.2009 ~do-- ~do--
" 33 | Muhammed Riaz (LLB) 02.02.1980 Dir Lower 02.02.2009 -02:02.2009 . .,@__
34, | Muhammad Yar (MA) 02.02.1979 Malakand 02,0209 02.02.2009 dom o
3’,:54‘.3}’;"::\«. Sher Ali Khan (M.A) 13.11.1974 Swat 02.022000 | 02.02.2009 o —dom
36." Mr. Munawar Shah (M.A) 12.02.1973 Dir Lower 02.022000 | _dzibz,goog —dow o
. Mr Ii."tikhar uddin (MSc) 05.08.1973 Charsadda 02.02.2009 . 02?:(:)2.2009 —dlor wdo-
i EsttiV /2

@



ATTESTED

e et Naib tehsiidar
4 Mr. Mujahid A (M.A) CondI97a Nowsher | (02022009 000 o e
40 Syt.(l Abdul /\’\b‘.ll*;}:h_(ﬁ'lfS( ‘IM.A) 1].94.198] Mardan | ~ "(;%’H(‘)Tz;bg““ T l).’.().:l‘{)(v)&) T --lo-- --do--
41 ' Syed Subtan Haider Shah (BA. LI.B) 08.12.1972 Peshawar b (32.02.2009 .--'-).3.;):,—.3-&);_mhT - w-dQ--
42. | Mr. Aftab Ahmad (MSc) 08.12.1982 Peshawar 02.02.2009 -02.:9._3;_."2.009 --do-- --do--
43. | Mr. Dil Nawaz Khan (LLB) 22.03.1979 Swabi 02.02.2009 oz.ji}_;ig}s_’:zow ~-do-- —~do--
44, M r. Kifayat Ullah (M.A) .09.01.1977 Peshawar 02.02.2009 02()22009 w-do-- Remove;;gc.)g:o fzrvice
45. | Mr. Fagir Hussain (BA) 10.10.1983 Nowshera 02.02.2009 ~do-- Naib Tehsildar
46. | Mr. Zulfigar Khan (M.Com) 15.04.1983 Peshawar 02.02.2009 do-- —do
47. | Mr. Waqar Abmad (M.A) 24.04.1980 Mansehra 01’.02.2009 --do-- --do--
48. | Muhammad Faraz Qurashi (MBA) 17.03.1982 Abbottabad 02.02.2009 --do-- «-do--
49. | Mr. Fazal ur Rehman (M.A) 10.07.1975 Haripur 02.02.2009 --do-- --do--
~50. | Mr. Farukh Jadoon (BSc) 04.05.1984 Abbottabad 02.02.2009 -~do~- --do--
* S1. | Mr. Fayaz Ahmad (M.A) 10703.1982 Abbottabad 02.02.2009 —do- wdom-
52. | Mr. Bilal Ahmad (BA. B.Ed) 10.10.1978 Haripur - 02.02.2009 ~-do-- ~-do--
3. | Mr. Tanveer Shahzad (M.A) 30.12.1977 Mansehra 02.02.2009 --do-- --do--
1. | Mr. Ejaz Ahmad (M.A) ‘ 15.04.1982 Abbottabad 02.02.2009 wdo- —do--
$5. | Muhammad Salim (BSC) 03.05.1978 Abbottabad 02.02.2009 --do-- w-do--
g/[crlei?i i)d Saleem (MA Political 01.04.1978 Tank 06_.‘| 1.1996 Promotee Adﬁ?{ﬁis(:::ﬁ:le";);gel; c
SMBR
| Mr. Adil Waseem (BA) 25.12.1988 Nowshera 27.02.2009 Direct Dismisse;; f;‘;ﬂg Iszwice
.| Mr. Tanzil-ur-Rehman (BA) 13021988 NWA 14:04.2009 l --do-- Naib Tehsildar
E§H:V/3

/6



Estt:vV /4

SPRIE IEUDR ENERRINTIE Prometee Nl 'li'chsi}(lz;z'
" 60, M. Roninal Avsin (v ) 25.10.1966 Kohat o 0r0da9ss 02,05 2000 done e
61. | Mr. Qianoos Kian (bay " 14.02.1962 Kohat T 0070991 ! :-(Eog"zuoo-h;‘ —do-- - o
© 62, | Mr.Latif-ur-Rehman (Matric) 01.07.1956 Shangla " 0030978 02052000 ' o —do-
63. | Mr.Jehan Wali (FA) 01.02.1957 Shangla 01031978 | 02052009 wedo-- ~do--
64. | Mr. Amir Zarin (Matric) 06.08.1959 Shangla T 01.03.978 02.05.2009 do— —do--
65. | Mr. Shah Wazir (Matric) 02.02.1960 Swat 05.04.1981 02.05.2009 ~do-- . «do--
66. | Mr. Sher Bahadar (BA) 07.04.1965 Tank 10.10.1992 02.05.2009 —do- —do-
67. | Mr. Shaukat Iqbal (M.A) 2/11/1973 DiKhan 19.10.1992. 02‘.‘;‘[()‘,5}2009 ~-do-- ~-do--
68. | Mr. Abdur ﬁagh'id (MSC) 05.01.1962 Swabi 28.08.1988 | --do-- —do--
69. | Mr. Ahmad Ali M.A (B.Ed) 17.04.1962 Swabi 28.08.1988 4 —-do-- —-do--
SR s - Promoted through
70. | Mr. Fara.mqsh Khan (BA) 01.12.1957 Bajaur 26.11.1975 12£0'5;2009 -~do-- Administrative order
' e SMBR,
~71. | Mr. Abdul Haseeb (Matric) 01.09.1959 Bajaur 18.02.1977 12;9.572009 --do-- -do--
72. | Mr. Gohar Ali (B.A) 31.03.1980 Bannu 29.05.2009 29.05.2009 Dircet Naib Tehsildar
73. | Mr. Mehmood Shah (Matric) 01.02.1959 Peshawar _04.00.1977 Promotee —dom-
74. .| Mr. Sher Dil (BA) 24.01.1974 Kohistan 10.04.1995 --do-- —-do--
75. | Muhammad Shoaib (BA) 01.01.1968 Kohat 09.12.1990 --do-- ' —-do--
76. | Muhammad Arshad (BA) 20.01.1967 Kohat 02.09.1984 —dom o
77. | Mr. Zafar Iqbal (B.A. L.L.B) 25.02.1963 Kohat 02.04.1987 —do-- —do-
78. | Mr. Nawab Gul (M.A) 15.11.1966 Kohat 01.01.1995 --do-- -do--
79. | Mr. Umbaras Khan (B.A). 30.06.1960 Mardan 30.08.1988 --do-- —do--
80. | Mr. Shakeel-ul-Rehman 10.02.1978 Bannu 06.01.2009 Direct —do--

2



B

Tar

LTI Nath Tehsild

\1 Bd\lm Alinand (i A 01 ¢ 1957 DIKnan l i0.12.1983 P 18.07.200 bl | —-do--
o : | - | ; . . T Thromoted thro
83. ! Surdar Yousat (BA) 15.03.1959 Bajaur | 22.02.1978 | 17.09.2009 i Promotee Administrative or
. e ] ] SMBR,
84. | Mr. Saz Muhamamd (BA) 01.02.1963 Bajaur 25.11.1981 I7.0")"7"2009 t -—do-- --do--
85. | Mr. Ghulam Sacedullah (FA) 01.01.1957 Bajuar 24.11.1975 m.oéf-;ﬁoosa --do-- --do--
86. | Mr. Muhamind Saeed (FA) Peshawar 30.09.209 --do-- —-do--
87. | Mr. Riaz-ul-Haq (BA) 11.01.1969 Bajaur _ 04.07.1987 22.10.2009 ~do-- -~do--
88, | Mr. Jehanzeb Khan (BA) 01.04.1965 Malakand 13.12.1982 08.01:2010 ~do-- -do--
9. | Mr. Asmatullah (BA) 25.05.1973 NWA _ 01.06.1996 -~do-- --do--
90. | Mr. Gul Shehzad 15.01.1986 Peshawar ~do-- --do--
91. | Mr. Dildar Khan (BA) 15.05.1975 Abbottabad 01.09.2003 ~do-- ~-do--,
: —do-- Promoted through
92. | Mr. Sardar Ghulam Murtaza FA 01.11.1965 Abbottabad 04.06.1988 Decision
= . ‘ , ' Promoted throug
93. | Syed Musadiq Hussain (MA. Arabic) | — , T --do-- Administrative oFd
‘ 27.10.1962 Hanug 15.03.1980 SMBR,
94, Mr. Fazle-Rehman (Matric) 10.06.1958 DIKhan --do-- --do--
95. | Mr. Haq Nawaz (Matric) 03.07.1960 DiKhan _ --do-- ~dO--
96. | Mr. Gohar Zaman (FA) 20.04.1965 DIK han --do-- --d'o--.
97. | Mr. Anwar Hussain (FA) 23.03.1972 Kohat  --do-- --dg--
98. | Mr. Ghuncha Gul (C.com) 24.04.1967 Mohmand 22.12.1998 --do-- --do--
99. [ Mr. Abdul Jalil (MA) 15.01.1964ASWA --do-- --do--
100. | Mr. Muhammad Amin (Matric) 19.06.1957 Swat 06.04.1981 --do-- --do--
101. | Mr. Kamailstan (Matric) 01.04.1958 Swat 06.04.1981 --do-- ~do--

Estt:V /S

—
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Pramotee CAdmimstratiy

Estt:V /6

e L 06.04.1959 Battagram o U1LOL1977 L2000 SMB)
. Mr. Hagdad Khan (F.{\){' 06.02.1956 Bannu E 22.04.1981 27.05.2015 doee Naib Teh:
T Mr. Abdul Salam (FA) 14111981 Lakki Marwat |~ 07.09.3004 27.05.2015 oo -
.| Mohammad Khan (!-A) ™ 06.02.1980 Mardan 5504 2008 27.05.2015 ~-do-- ~do-
. Mohgmmadkl:lgeen-l?'(lé}..) ' 02.02.1961 Abbottabad 15.04.1985 27.05.2015 —do-- A
T M. Jehan AT (FA) 05.03.1962 Malakand 7.08.1993 27052015 . o
Ve Adam Khan (Matric) 03.06.1956 Dir Lower 07.10.1980 *2‘7?Q§i201 5 “do- s
.| Mir. Bakht Jehan (MA) 15.03.1964 Dir Lower 05.06.1986 27022015 —dos do-
| Mr. Alamzeb (Matric) 20.04.1959 Dir Lower 01.06.2006 27;§$,zos ~do-- dom
| Mr. Nisarullah (Matric) 01.11.1959 Mardan 04.11.1984 27.05.2015 ~do™ do-
| Mr. Inayatullah (BA) 27.09.1958 Bannu 12.02.1982 21.@.2015 o ~do-
- Mr. Rashid Khan (FA) 19.03.1958 Bannu 28.11.1982 21082015 o ~dom

Secretary
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GOVERNMENT OF KHYBER PAKHTUNKHWA
BOARD OF REVENUB
REVENUE & ESTATE DEPARTMENT

Peshawar Dated ¢ /09/2016

¢t

ORDER

No. Estt:V/PF/(Guly A DDa . _ iWht?_rgas Mr. Gul ‘Shahzad was:
appointed as Naib Tehsildar on 18.11.2009 on curment charge -basis- through
' Administrative order. '

AND | WHEREAS, hel was regularized as Nlaib' Tehsildar on
17.04.2010 also through an administrative order without holding of Departmental
. Promotion Committee meeting. A '
7
“ NOW THEREFORE, in pursuance of order passed by the Senior
Member Board of Revenue on 01.09.2016 the promotion /- regulanzanon order dated
18.11 2009 and order dated 17.04.2010. notlﬁcatxon bearing No. 8584 90/Admn:V. G,
dated 24.04.2010 being made in v1olat10n of Service Rules and 1nstruct10ns governing

promotions is withdrawn with immediate effect.

By Order of
Senior Member

No. Estt: V/PF/(Guly_ 3. ,)\}f'H\ <

Copy forwarded to the:-
Commissioner, Malakand Division. ﬂ%ﬁ#’éag[

1

2. Deputy Commissioner, Dir Lower. gus ’ '

3. District Accounts Officer, D1r Lower. . o -

4 . | S
: : ‘ ant Secretary (Estt)

Official concerned.




~ Subject;

Prayer

The Chief Secretary
Govt. of Khyber Pakhtunkhwa
Peshawar

Departmental Appeal against the orden,.datedr:em‘"“zofrs of
SNMBR Peshawar.

on acceptance of this departmental appeal the order dated

- 09-09-2016 of Senior Member Board of Revenue may please

be set aside and the appeilant may be restored to its original
position.

RESPECTFULLY SUBMITTED:-

1.

- Secretariat for

The Appellant was initially appointed as F?at'wé'ri Halga in

District Lower Dir. The next post of the channel of promotion

. to the post of Patwari is Q_anungo; the Appellant was having

seniority in this cadre was duly considered for promotion to

the post of Qanungo, the Departmental Promotion
Comimnittee held its meéting on 25.06.2009, and accordingly

the Appellant was promoted as danungo.

That vide order dated 24.10.2009 the services of the
Appellant . were placed at the disposal of the FATA
his ‘further Tehsildar. The
was a,ccordinglly posted as !Political ‘Naib
Tehsildar Bazar Zakha Khel Khyber Agency vide order

dated 14.11.2009, : : ‘

posting as
Appeliant

That while holding the post of Naib Tehsildar, the Appellant
was promoted/appomted as Naib Tehsnldar on current
charge basis vide order dated 18.11.2009 by the competer.
authority. The Appellant was transferred to| the Board of
Revenue vide order dated 20.03.2010, -for further posting
and the services of the  Appellant

"‘u.'—'-

were placed atithe:- o owns
disposal of Commissioner Peshawar Division \nde oﬁice‘“



~ order dated 19.05.2010, the Appellant was posted as Naib

Tehsildar PDA Peshawar against vacant post.

That during his posting as Naib “Tehts'il'dar, the Appellant

also qualified the departmental examination of Naib

Tehsildar. That after serving in the said capacity for

consid_efablé time, became the Appellant became eligible
for the post of Naib Tehsildar, similarly there were vacant
post available, however, the respondehts were purposely
delaying holding of the meeting of departmental promotion
corhmittee, hence the Appellant submitted appeal to senior
‘Member Board of Revenue for his promotion 'and
regularization against the post of Naib ‘Teh'sildar, and after
through deliberation the appeal of the Appellant  was
accepted and  vide Judicial order dated 17.04.2010,
Appellant was allowed promotion and regularization vide
order dated 21.04.2010. -

That the Appellant while serving as Naib Tehsildar was

served with a notice by the Senior Member Board of

Revenue, questioning: his eligibility for ‘being promoted as -

Naib Tehsildar under the administrative order. It was learnt
that besides the AppeHant _there were as many as 46 other
officials promoted under the administrative order, they were
also subjected to the same proceedings. The. Appe||an‘t
submitted 'detai\s reply, besides appeared on different dates

of hearing. The proceedings were therefore left and it was

learnt that after the circulation of final seniority list of Naib

Tehsildars, the matter was dropped.

That in the meantime the Appellant was also issuedv'notices

by the NAB authorities whereto the Appellant explained his

position regarding his promotion, however, they also found -



nothing pertaining to co'rrupf practices in the matter of

promotion.

That during this period the present Senior Member Board of
Revenue was transferred and posted out from the revenue
Department, on his transfer the matter of questioning the
promotion of the Appellant was dropped by the incoming
SMBR, however, on his re-transfer to the post of Senior-
Member Board of Revenue, the present SMBR again re-
initiated the process from 27.01.2015 and his adamant to
undo the lawful promotion of the Appellant.

That after my promotion as a Qanungo the seniority list was
circulated which clearly reflect the name of the Appellant |
the seniority list and appeal for prdmotion submitted through
proper channel to the court of SMBR on which vide order
dated 17.04.2010, in case No.97/2010, the appeal was
accéptéd and the Appellant was promoted as Naib
Tehsildar on regular basis with immediate effect,
Departmental promotion ‘and selection committee duly
considered name of the Appellant for the promotion to the
post of Naib Tehsildar and vide order dated 24.04.2010,
Appel!ant‘ was promoted, soon after the promotion tp the

post of Naib Tehsildar ééniority list. was prepared and

circulated which is never been challenged by any of the

colleague of the Appellant and still in field, moreover, on
vac‘ation‘of the post of Qanungo and after promotion of the
Appellant | the posts of Qanungo are also filed through
pro'motion from the posts of Patwari's, thus disturbing. the
promotion ‘of Appellant at this stage would also create
complications for thosé other cadres of Qanungo‘s"and

Patwari's too.

B )
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10.

1.

12.

13.

v
N

~

~ That very recently the respondents department issued

notice vide order dated 26.04.2016 for appearance before
the senior Member Board of Revenue in unlawfu\ promotion
case, | duly appeared and produce all the relevant

documents and explain the possessmon while explaining that

all the. promotion were taken its legal authentlc:lty and which

were issued by the cornpetent authority by following all the -

legal and caudal formalities.

That the Appeliant earlier filed writ petition No.2676-PI2015

ﬁled pefore- this Honourab\e Court challenging the same

megahty which was disposed of by this Honourable Court as

a premature, however the Appe\lant was directed 1O
pproach the proper forum after receiving final order vide
order and judgment dated 10. 02. 2016

That he above acts and omission of the responden‘ts in re-
inquiring the promotion of the Appellant to the post of Naib

Tehsildar aré illegal, unlawful in violation of the rules.

That withdrawal of prdmotion/Revisipn to lower post

~ amounts 10 major pumshment for which proper charge sheet

and regular inquiry 1s necessary coupled with allowing full
opportumty of defence to the Appellant at each stage of the
proceedings. however, the Appeliant has not been served
with any charge sheet or statement Of a\legatlons nor any
inquiry has been conducted thus the notice issued 10 him is
uncalled for and liable to be set- as1de.

1]

That the acts and omission of the respondents in

“discriminating the Appel\ant in respect of his valid

promotmon is lllegal in violation Of law, without lawful

authority and agalnst the nghts.of the Appellant .

5

/



15.

16.

17.

18.

14. That this Honourable Court will appreciate that the reinitiating

the matter of the promotion of the Appellant is exireme
mala-fide, the matter of promotion of the Appellant has
twice attained finality and is a past and QloSed transaction, it
shows the efforts of the hiddén hands i depriving 'the
Appellant of his promotion. Such re-initiation amounts to
double jeopardy and show the intention of the respondents,

to award the' penalty to the P:ppeuant at any cost.

That the respondents have"acted discriminately as similarly
placed employees are still holding their promotion on regular
basis but the Appellant has been subjecfted to the illegal

proceedings.

That the Appellant was . perfectly .eligible'for promotion td

the post of Naib Tehsildar, he has passed the NT -

Examination and there is no irregularity of i'tlegality
committed which promoting the Appeﬂanti, rather the then
SMBR has followed the law. - |

That in fact interfering in .{he order of promotion of the

Appellant is violative of law and illegal, because the Judicial

order has attained finally and it should be honoured and not -

frustrated in any manner what s ever.

That it is rather a bad  precedent that the order of
predecessor in reversed or violated, because officer may
change but Govt remained in perpetuity thus the order of

regularization of the Appellant is quite legal and in

" accordance with law, similarly lapses of the authorities could

not be attributed to the Appellant but the person who made

these orders.




0 .
That during the Army operation, the Appellant worked with j
IDPs in District Dir Lower, Landi Kotal, FR Peshawar. |

That the Appellant is fit and eligible for the post of Naib b
Tehsildar (BPS-14) and was thus rightly promoted vide
order dated'-17.04.2010, and now re-inquiring about -the

matter of promotion is illegal and seriously affecting the
rights of the Appellant .

21. - That the Senior Member Board of Revenue is competent
under the recruitment - rules, he himself issued valid
promotion orders, similarly the ordér was acted upon,

. ’ Asenio_rity\ lists were issued and circulated, subsequently he
o cannot be 'allowed to turn around after about 5 years to
. alleged that the promotion orders were not competéntly
issued. Repeatedly seniority list of NT shows the name of
the Appellant at his proper place.

22. That the A‘ppeil'a'nt was promoted by the competent authority
after observing all legal formalities, he has taken charge of

\ | his hlgher post, have performed duties against such higher

\ post and have received salaries against the higher post, the
, . order of promotion had acted upon since long an valuable
| rights have been créated in favour of the Appellant  the
same cannot be undone or snatched away with one stroke
of pen.

it is therefore, most humbly prayed that on
acceptance of this departmental appeal the order dated
9.9.2016 of the Senior Member Board of Revenue KPK
Peshawar ‘may be set aside and the appellant may be

restored to its original position. | \\M

Gul Shahzad .
- ‘Naib Tehsildar /
. Abbotabad.
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10. Correct to the extent that his Writ Petition was returned to the department being pre-mature.

GOV}LRNMILN T OF KIIYBLR PAKII TU NKIIWA
BOARD OF REVENUE ; :
REVENUE & ESTATE DEPARTMENT

NOTE FOR CHIEF SECRETARY

SUBJECT: DEPARTMENTAL APPEAL AGAINST THE ORDER DATED 09.09.2016
- OF SENIOR MEMBER BOARD OF REVENUE PESHAWAR.

Attention is requested to representation filed by Mr. Gul Shehzad, Ex-Naib Tehsildar
(Annexure-A).

b Parawise comments are as under: -
1. Pertains to record.
2. Correct to the extent of placemcnt of services of the appellant at the disposal of FATA Secretariat

and posting as Naib T ehsildar Ba7ar Zakha Khel in (Own Pay Scale).

(S

Incorrect. Fhe appellant was posted as Naib Tehsﬂdar on current charge basis and then on regular -
basis ﬂirdugh Administrative Order without proper procedure ;vi.e holding of Departmental
Promotion Commitiee as required under Khyber Pakhtunkhwa Civﬁ Servants (Appointment
Prometion & Transfer) Rules, 1989. - |

4. Incorrect passing of departmental examination-does not make eligible the appellant for out of '
tum promotion, moreover the Departmental appeals are filed against order that effect the terms
and service conditions of an official. Furthermore he was the | |LmlOl most Kam.ngo of ‘vldla.l\cu,d

Division and was not dmble for promotion as Naib Tehsildar at lhdt time.

5. Correct 1o the extent that all the 46 officials promoted through A(ilniniSUzltive order were called
for personal hearing to explain their illegal promotion orders. So far as inclusion of his name in
the seniority list is concerned in the remarks column it has clearly been mentioned that he was

promoted ﬂlll"Ong‘h Administrative Order.
6. Incorrect. NAB has also taken cbgnjzance and a reference is pending before the NAB Cout.

7. Incorrect. The proceedings never permanently stopped by the Department. However, on receipt

of advice from NAB & Establishment Department review procecdings were réstored.

8. Incorrect. Tis promotion was totally made through Administrative Order which does not cover

the rules. Besides, he was the junior most Kanungo of Malakand Division and was not eligible

- for prdmolion as Naib ‘Ichsildar. Neither his case was placed before: the Departmental
Promotion Conunil_lcc, nor he was considered as Naib ‘I chsildar on alm‘cm charge basisor — on

regular basis by the Departmental Promotion Committec.,

9. Incorrect. His reply was not found satisfactory and accordingly “his illegal promotion was

withdrawn by the Competent Authority.

L
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8. As in Para

19. Pertains 10 record. ~ .
Kanungo, therefore he W

20,7 nc

ty heard by the Competent Authority but his prom(mon was found “

otion was rightly withdrawn.
1 has been done with the appeliant.
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Chief Secretary.




Examine please.

4.

Sd/-
Chief Secretary

04.10.2016

Secretary E.!tablishment
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5. Note for Chief Secrétary Khyber Pakhtunkhwa submitted by Revenue
Department in connection with departmental appeal of Mr. Gul Shéhzad ‘Kanungo
against the order dated 09.09.2016 wherein his order as Naib Tehsildar (Own Pay
scale) was' Wlthdrawn, has been examined.

6. The appellant was promoted to the post of Naib féhsildar by the
former SMBR through an administrative order exercising powers of Revenue Court
who has no jurisdiction to process service matters. Moreover,  appointment is
- required to be made in the prescribed manner. According to Serwce Rules of Board

of Revenue, 2015 (Annex-C) promotion from respective category was to be made

as “Twenty ﬂve percent by promotion on the basis of seniority-cum-fitness from

amongst Kanungos with at-least five years service as such, who have passed the

-
N
N
Q@

Departmental Examination of Naib Tehsildar”. Such promotlon is always made on

I
i
i
*y
o
S

~~

~0

| the recommendatlon of Departmental Promotion Comrmttee Since the prescribed

method of promotion was not followed, the promotion order was therefore without

e P Y authority, hence, rlghtlv reversed.

7. As the case is in court of law and status quo stands grahte'd (AnneX-_B)
proposal contained in para-3 is, therefore supported.

(Mian Muha mad)
Special Secretary (Regulation)
Establishment Department
October &,2016

Chief Secrefar
Khyber Pakhtunkhwa

sSmBER
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VAKALAT NAMA ;

NO. /20

IN THE COURT OF _ e\t ce v hiumad ﬁigkmm-

S Q'Pt\mh\%é _ " (Appellant)

(Petitioner)
(Plaintiff)
VERSUS ,
C‘/D(:Ce\" Q«n@ﬁ&m et - ' (Respondent)
v/ ( | (Defendant)

e, Gl dholra ) QQWM).

Do hereby appoint and constitute M. Asif Yousafzai, Advocate Supreme Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration” for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs. |

I/We authorize the said Advocate to depositﬂ withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

-\’7/

Dated /20

(CLIENT)
I

ACCEP.:L; D

M. ASIF YOUSAFZAI
Advocate Supreme Court
Peshawar.

G\,
5‘ UGW%I'SU‘W’”

OFFICE:

Room # FR-8, 4™ Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar

Cell: (0333-9103240)

~
-
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No: 1032/2016

Gul Shehzad Naib TehSIlAar ............ccccooioiiieieirins cvecieiireee oo eeee e eneeenene Appellant
VERSUS

Chief Secretary and others...............ooiiiii e . RESPONdeEnts

PRELIMINARY OBJECTIONS.

That the appellant has no cause of action or locus standi.
That the appeal is bad for non- joinder and mis- joinder of unnecessary parties.
That appellant is estopped by his own conduct to institute the instant appeal.

The appellant has not come to the Tribunal with clean hands.

That the appeal is not maintainable in its present form.

\

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 1 & 2 ARE AS UNDER.

RESPECTFULLY SHEWETH.

ON FACTS

1. Pertains to record needs no comments. .
2. Correct to the extent that the official was appointed as Naib Tehsildar on (Current Chérge Basis) through
Administrative order in violation of Rules.

3. Pertains to record need no comments.

4. Incorrect. Departmental appeal is filed against order that effect the terms and conditions of an official and not
for out of tum promotion.

5. Incorrect. The Senior Member Board of Revenue is Compztent Authority for promotion of Naib Tehsildar but
in light of relevant section of Khyber Pakhtunkhwa Civil Servant (Appoimllnent‘, Promotion and Transfer)

Rules 1989. Since his promotion was made through Administrative Order therefore does not cover the rules,

6. Incorrect. The name of the appeﬂant was included in the seniority list but in th]fe remarks column it has cléarl'y '

been mentioned that the promotion of the appellant was made through Administrative order.
7. Incorrect. Order dated 09.09.2016 and 06.10.2016 are according to law and rulels.
8. Theappeal of the appellant is not maintainable.
GROUNDS
A.  Incorrect. As his promotion was made through an illegal order therefore the appoiriting authority / Competent
Authority has rightly withdrawn his illegal promotion order. | |
B.  Incorrect. Void and illegal order can any time be “dthdramx.

C.  As his promotion order was made through Administrative order, without proper procedure,
1

therefore illegal and void order can any time be withdrawn.
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S.A COMMENTS 170

-.

Incorrect. As his promotion was made through an illegal order therefore the appointing authority / competent
‘ : !
authority has rightly withdrawn his illegal promotion cider. :

Incorrect. Director Land Record and Secretary — I Board of Revenue has no authority of agreement with the
illegal promotion order of the appellant.

Incorrect. In the seniority list of Naib Tehsildar it has clearly been mentioned that he has been promoted

through Administrative order which means that his promotion was made through an illegal order which does
not cover under the rules and rightly been withdrawn. ' |
Incorrect. The illegal order was withdrawn after observing all legal formalities and according to law/ rules.

. Incorrect. No discrimination has been done with the appellant. As his promotion was not made under the

Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules 1989 which was rightly
withdrawn.

Incorrect. There was no(E&D) proceedings but the question involve in the protnotion order that has not been
issued under the provision of Appointment Promotion and Transfer Rules 1989:.

Incorrect. The appellant was treated in accordance with law / rules. |

The respondent shall also seek permission to advance additional grounds at the time of hearing.

Keeping in view of the above, the appeal of the applicant has no legal ground and may be dismissed
with costs. : :

b gl

Rgspondent
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
|
Service Appeal No.1032/2016 |'
Gul Shehzad Naib TehSIAT ... oooovv oo S Appellant
VERSUS i
i
Chief Secretary KPK and others............. P Respondents

i
COMMENTS on stay application ON BEHALF OF RESPONDENT NO. 1 AND 2 ARE AS
: |

UNDER: -

1
1 No comments. |

|
2 Facts and ground of appeal cannot be considered as part of stay application. ,
3 Every case having different grounds and facts. |
4 Incorrect. Balance of convince is in favour of Respondent.
5. Incorrect. All of his colleéagues have already bzen reverted to their orig|,inal positions.
6. Incorrect. lllegal and void order can any time be reviewed / withdrawn.

Keeping in view the above, stay application having no legal ground may be rejected.

e
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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL P

ESHAWAR
i
Service Appeal No.1032/2016 | |
Gul Shehzad, Naib Tehsdildar..........................‘.........., . ...!.......Appellant
VERSUR :
Senior Member Board of Revenue, Khyber Pakhtunkhwa & Others..... . t ..... Respondents

AFFIDAVIT ‘

[ Mr.Mukhtiar Alj, Superintendent  (Lit-11), Board of Revenue Khyber
Pakhtunkhwa do hereby solemnly affirm that the contents of the writte:ln reply are true and

correct to the best of my knowledge and belief information provided to me and nothing has been
deliberately concealed from this Hon’able Tribunal. .

LY

Assistant |Secretary LMD,

Board of Revenue
| !

1




- Subject Transfer of the instant case to the Camp Court Abbottabad

Sir,

transferred to Camp Court Abbottabad.

?«t w% “E M Casect CM"“QC\“-\\' | e@er .4
Q\\M | | P;/ ‘ /?ﬁ

_ _ H - ‘ NAIB TEHSILDAR
;\ . -

. That the case of the petitioner is pending adjudication before thlST r1bu 2
. That the appellant is servihg as Naib Tehsildar Commissioner Hazara

. That the respondents also belong to Hazara Division.

“Abbottabad.

 BEFORE THE CHAIRMAN KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR.
. | aichnd u\ﬂ\\"s?
S.A 1032/16 Kgyg«;gg; it
Gul Shehzad VS o SMBR etc piary MO

Date@==

which the next date of hearing is fixed 01/03/2018.

Division office Abbottabad.

That appellant is facing trouble in arguing the instant appeal .'

It is thereforé request that the case of the pétitionqr may kindl&"b_

\5

‘&am : | (GUL é\HAtFI‘ /AD)
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' . MINUTES'O’“ Gk DEFARDY ... AL PRGMOTICH/SELECTINN
COMMIT'PEE ARD OF REV tuc N.W.F.PROVINGE. ..

A . meeting of the Deparumental Fromotion/Sclpction

£ Commlittee .Board of Revenue, NWFP, was held on 11/1/2003 at
i . . . X |
5.30 AM ia the office or Senior Member, Lourd of qevenue, Cr e,
‘ . . 3 r
WWEP co consider the regularizetion cuze of Foliticed) Nait . "L

Tenhsildars. The rollowing sttended:-
1. Sjnd Maghar h‘l Shiah In ochedr
Seninre Member, BOR. . .
2. MroAbdul Lah Khun Mohmond el g
: Scecretary-I, BOR.
sy Prenl e

3. . Mr. Roohullah
’ Dy:Secretsry-I, BOR.

Secretory o C U

4. ' Mr.Ghulnm Sabir.
Asatt:Se etarJeADM)BOR . ST
2. The Commictcece after tho“cugh examination of'so;v‘ce;_. Co Ty
ical’ hobbr irs who were promotcs

*cco“u ol the 'ol’ow*rc °011
,ppointcd a3 Polici cal ‘Naid Tehoildars (P5-14) ‘on adhoc/:

’ of.;c*a.-ag/ac.i ng c“c-ge besis in the yeovs 1991,1€95 & TR -
By the defunct Commissicner Peshswer Division being uppointing ST
ity against the pouts of Naib Tehasildux .wmeant far fremotion

uthooi

Tuota urder ‘the »ules, has-édecided to *egu’uri-e theis service

23 Neib Tehsildas (88-14) against the posta oc»upied by .them oA~ ; oo
SR

the basis of their service recor d/perro.manCe which ‘ia satisle. “nry- " 00
rith immuediste ¢ffect and recommend thew accordingly:- ’ .

Mr.Xhal‘4 Xhaa, PNT Pindali Mohmend 4rency.

1.
3,
2. M: . Bakhtiuzr Xhun, PNT Parkhan Rhybues Ascncy.
5. {:.Cul “Sem Xhea, PNT Prang Ghear,Mahmany Araney,” ;
& Mr.Ghulum Perooq ﬁhud, SR Mulumor! Xhyhos A'ghaJa I
fo * ’ ' N ‘:
AY o - $ - I A . 2 TRV RL oA
5. .;..ue- Amin, PNT hohnc i 3ajuer agenay.

. o ) N\ , .

/1 P o ’ S Ao '+
£ LR RCOXULLA) . T U (MROABDULLAK KHAN N(:H\i,\'!i‘) Ty
: ATEMBER: » . ) MEMBER . ) e

 (SYED MAZBAR ALT SHAM)
. CHATIRMAN. .

3
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BEFORE KHYBER PAKTHUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service appeal No 1032 /2016

Respecttully Submitted:

(]

(OS]

Gul Shehzad ...l (Complamant)

VERSUS i
Govt Of Khyber Pakhtunkhwa through chief secretary and others.
(Respondents)

|

Application for adjournment |

. That the above noted petition is pending in this Honorablc Tribunal and

fixed on 14.01.2019.

That the counsel for the applicant is busy before the Peshawar High Court
Peshawar, having different writ petitions fixed before dlfferent benches at
the Principle Seat on 14.01.2019.

That due to the above reason the undersigned would be unable to attend
this Honorable tribunal on 14.01.2019.

It is therefore prayed that on acceptance of this application the
hearing in the noted petition may please be adjourned to some other date
convenient to this Honourable tribunal. |

Applicant |

Through

ek

ZARTAJ ANWAR

Advocate Pesh?awar



ey
£

BEFORE KHYBER PAKTHUNKHWA SERVICE TRIBUNAL
|

PESHAWAR
In
Service appeal No 1032 /2016
Gul Shehzad ... (Complainant)
|
VERSUS
Govt Of Khyber Pakhtunkhwa through chief secretélry and others.
(Respondents)
INDEX
S. No | Description of Documents Annexure l. Page No.

) Memo of Contempt petition oo 1-
2 | Affidavit :
3 Addresses of Parties |

4 Copy of order dated 06.10.2016 A
5 | Copy of notification B
dated 17-8-2018 and 07-9-2018 :
6 | Other relevant documents !
Complainant '
Through |
I%—j/ﬁ‘)

artaj Anwar !
Advocate High Court

Office FR , 3-4 Forth Floor.Bilour
Plaza Peshawar Cantt. :

Cell: 0331-9399185

Email: Zartai9@,\/ahoo.com|




=,

3., W

BEFORE KHYBER PAKTHUNKHWA SERVICE TRIBUNAL
' PESHAWAR '

In
Service appeal No 1032 /2016

Gul Shehzad ............cccooiiiiiii (Complainant)

VERSUS

Govt Of Khyber Pakhtunkhwa through chief secretary and others.
(Respondents)

Application for initiation of Contempt proceedings
enabling laws against the respondent’s for willfully
violating order dated 06.10.2016 of this Honourable
Tribunal '

Respectfully Submitted:

L. That the complainant has filed service appeal No. 1032/2016 in this
Honourable tribunal which is still pending for adjudication and next date
of hearing is fixed for 14.01.2019.

2. That the appeal was entertained and on the preliminary hearing by
admitting by service appeal the operation of the impugned order was
suspended (Copy of the order dated 06.10.2016 is attached as annexure
A).

3. That the identical cases were pending before the honorable tribunal in
which the stay was also granted but due to non appearance of the
counsel of the appellant of the cases mentioned above, the given stay
-was vacated upon which the department of the Board of revenue issue
the' repatriation orders of all those employees in whom cases the stay
was vacated but mistakenly the name of the present appellant was also
mentioned and issued his repatriation order as well it is worth to mention
here that due to the place of posting of present appellant the case was
transferred to Abbottabad Camp court and the restraining order in favour
of the present appellant is still intact but due to the ulterior motives and
malafide intention of the respondent department issues such illegal
orders by violating the clear cut of the honourable tribunal.

4. "That the respondent department vide order dated 17-8-2018 the junior
most kanungos of Malakand Division were posted as Naib Tehsildar
(OPS) against the vacant post but in that too as well the right of the
appallant was violated which clearly shows the malafide initension of the
department whereas even the appallant could we posted as well in own
pay scale till the next DPC being senior most and stood at s. no. 08 of



the seniority of kanungos of Malakand Division i(copy attached
annexture-3)

|
5. That the respondents are willfully flouting and violating order of this

Honorable tribunal, and had made themselves liable o be proceeded
against for the contempt of court.

6. That in the interest of justice and for the sake of riule of law, the
respondents deserve exemplary punishment so that the dignity and
honour of the Courts is maintained.

It is, therefore, prayed that on acceptance of this application
appropriate contempt proceedings be initiated against the respondents for
willfully flouting and violating orders of this Honorable tribunal.

Complainant

" De:

ZARTAJ ANWAR

Advocate Peshawar

AFFIDAVIT |

I, Gul Shahzad Naib Tehsildar Haripur do hereby solemnly affirm and
declare that the contents of the above application are true and correct to
the best of my knowledge and belief and that nothing has| been kept back
or concealed from this Honourable Court.

!
Deponent

g



GOVERNMENT OF KHYB ER;PAKH TUN
BOARD OF REVENU E, .
REVENUE &ESTATE DEPARTMENT,
Facebook 1D: wsyw.facebook.com/bor.kpk92
Twitter ID:  @RevemncBoardkp
Fax No: 1091.9213989

No. Estt:/Posting/Transfer/2019 G [ 3—1 7

Peshawar dated theQ! 10172019.

All the Commissioners,
In Khyber Pakhtunkhwa. '

Sunnect. REPATRIATION OF  CURRENT  CHARGE .! BASE  ALONGWITH
ADMINISTRATIVE ORDER TEHS!ILDARS/NAIB TEHSILDARS.

Dcar Siv

© i divected 10 refer to the subject und to stare that on completion of maiddatory

siing o8 ey selected/prometed regalar Tebsildurs/Naib Tehsildurs a number of Current Charge
Sase (O ebsitdars/Naib Tehsildars were vepatriated to their parent offices vide this Depariment

cotifiention Noo B STPT27057 dated 09.07.2018 and Mo Dste1/PT/30393-430 dated 1 7:08.2018.

Senie of dheis woeid i appeal before the Service Tribunal and suceceded getting status quo against -

S repetriation order. Now the Service Tribunal vide order dated '02.01.2019. has vacaied the
st guie wiih e direction o the Department @ hold Departmentat Promotion Committee meeting

tor promotion of regutar Tehsildars/Naib Tehsildurs.

Keeping in view. the above. © am directed te request you that the Current Charge

coue iy ehsildars/Naib  Tehstidars wiready repatriaied through' the  above mentioned.

aotications may be relieved forthwith the directon to assume thetr dutics in their respective offices,
silierwvise strict disciphmary action shall be token against them. Lists of the Current Charge: Base
wongwith administative order Tehsildars/Naib 7 ehsiidacs are enclosed for facititation.

Geretary (Estt)




LIST OF CURRENT CHARGE BASE (CCB)

/ : 'S Afm"N_a_ﬂféz‘ﬁésignation [ Present posting. : Parent office.
4 No.
. I'Mr. Abdrur Rehman Assistant | RO PESCO (CCB) Khyber Circle. | Comr:
; ' Peshawar
t 7. | Mr. Asad Umair Assistant RO PESCO (CCB) Peshawar Comr:
f _ o Circle Peshawar |
3| Mr. Azmat Ali Assistant Tehsildar (LCB) Reconcnhation DC Hangu li
i Peshawar |
4, | Mr. Amjad Imran Assistant | Tehsildar (CCB) Kohistan Comr: Bannu
5. | Mr. Said Manan Assistant Tehsildar (CCB) Balambat DC Hangu
6. Mr. Muhammad Ghufran | Tehsildar (CCB) Lal Qilla DC Malakand
| Kanungo .
7. | Mr. Hasnain Ahmad Assi stant _A__Il_l_DC Office Tank .| DC Tank
8. | Mr Kifayatullah SSS Tchsildar (CCB) Tank DC NW
9. | Mr. Zardad Khan Assistant RO PESCO Abbottabad DC Peshawar
10. Mr. Faizullah SSS Tehsildar (CCB) Thall DC Kohat
1. Mr. Feroz Khan Assistant Tehsildar (CCB) NW DC NW
Tribal
12“ Mr. Naseer Abbas JSS - | NT Buner ' DC Hangu
13, | Mr. Nawab Ali Senior Clerk Naib Tehsildar Khwaza khela | DC Buner
P4 Mr. Nabi Ullah JSS CNT Peshawar . Comr
! R o Peshawar
15, | M Mustamir Shah Senior | NT Khariabad DC Nowshera
i Clerk

LIST OF ADMINISTRATIVE ORDER.

S. Name & Designation | Present p(;sting. Parent office.
No. ’
I Mr. Dildar Khan, Naib Tehsildar Kandar DC Chitral
| Kanungo |
2. Mr. Salim Asmat, Under suspension DC DIKhan
| Assistant DIKhan (In Jail)
3. Mr. Mohammad Asghar Khan | Naib Tehsildar Kabal DC Shangla
| Assistant . o :
4. Mr. Ghuncha Gul ’ Naib Tehsildar Torkham DC Mohmand
| Political Muharrir ' ] : ' n
5. Mr. Gul Shehzad Naib Tehsildar Haripur DC Dir Lower
.| Kanungo
0. Mr. Muhammad Saced Junior | Naib Tehsildar (CLCP) Khyber DC Peshawar
| Clerk District )
7. Mr. Anwar Hussain Political | At the disposal of Board of | DC Kohat
o Moharrir | Revenue_
8. Mr. Jehanzeb Assistant AL the disposal of Board of | DC Malakand
A N Revenue ' -
9. | Mr. Abdul Jalil Assistant Naib Tehsildar (CLCP) SW DC Tank

2288
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GOVERNMENT OF KHYBER PAKHTUNKHWA'
BOARD OF REVENUE
REVENUE & ESTATE DEPARTMENT

L
e

]

Peshawar dated the /) ?/01/2019

T
NS i)

NOTIFICATION.

R

%I
LI

TR

No.Estt:Vposting/transfer/2019/ . In pursuance of Service Tribunal judgment /

order dated 02.01.2019 in case titled Naseer Abbas Naib Tehsildar (OPS) VS Chief Secretary

Khyber Pakhtunkhwa and others, the Competent Authority is pleased to repatriate the following
Assistant/ Kanungo/Political-Moharrir to their parent offices and posts mentioned against their

names with immediate effect:-

S. No. | Name & Designation Present posting. Parent office.
1. Mr. Dildar Khan, Naib Tehsildar Kandar DC Chitral
o Kanungo
2. Mr. Salim Asmat, Under suspension ' DC DIKhan
- Assistant DIKhan (In Jail) '
3. Mr. Mohammad Asghar Khan | Naib Tehsildar Kabal DC Shangla
| Assistant
4. . | Mr. Ghuncha Gul . Naib Tehsildar Torkham | DC Mohmand
|| Political Muharrir
5. | Mr. Gul Shehzad .| Naib Tchsildar Haripur DC Dir Lower,
| Kanungo '
6. Mr. Muhammad Saeed Junior | Naib Tehsildar (CLCP) | DC Peshawar
t i Clerk ' Khyber District '
7. Mr. Anwar Hussain Political | At the disposal of Board |-DC Kohat
.| Mohaurir : " | of Revenue :
3. Mr. Jehanzeb Assistant T"At the disposal of Board | DC Malakand
R of Revenue
9. Mr. Abdul Jalil Assistant Naib Tehsildar (CLCP) | DC Tank.
I B ' SW
"By order of

Senior Member

No.Estt:1/Posting/ Transfer/2019/ C??(ZO/ (4 ,(-

Copy lorwarded to the:-

1 Accountant General, Khyber Pakhtunkhwa Peshawar.

2. Commissioners of the respective Divisions. '

3. Deputy Commissioners of the respective Districts.

4. District Accounts Officers of the respective District.
Officials concerned.

AN

6. Personal Files.

o

Assi ecretary (Estt:)

2282
IR




PESHAWAR

A

Service Appeal No. 94/2015

. Date of Institution.. . 12.01.2015

" DateofDecision. : .. 15022018

Shehryar Khan, POlltical Nalb Tehsﬂdar Yakaghund Mohmand Agency

(Appellant)
A ~\/ERSUS

1. Government of Khyber Pakhtunkhwa through Semor [\/lember Board
of Revenue; Civil Sectt: Peshawar and two others.. (Respondents)

Mr. Shaibar Khan, Advocate ‘
Mr. Abdul Latif Afridi, Advocate .
Mr. Rizwanullah, Advocate . . : . :
Mr. Muhammad-Asif Yousafzai, Advocate. - . N
Mr. Noor Muhammad Khattak Advocate A

Mr. Hassan U.K Afridi, Advocate ‘

Mr. Fazal Shah, Advocate.

Mr. Bilal Ahmad Kakaizal, Advocate

Mr. Yasir Salim Advocate.

Mr. Taimur Ali, Advocate, ,

Syed Numan Shah Bukhari, Advocate o :
Syed Rifagat Shah, Advocate S0 . ... . Forappellants.

Mr. Usman Ghahi,

District Attorney "For respondents.

MR, NIAZ MUHAMMAD KHAN, -~ .. Chairman.

MR MUHAMMAD HAMID MUGHAL, .. Member:
MR. MUHAMMAD AMIN KHAN: KUNDI .. Member. ..
MR, AHMAD HASSAN, : ' Member.
MR. GUL ZEB KHAN, Member.

JUDGMENT-

NIAZ MUHAMMAD KHAN, CHAIRMAN-..

EX pﬁ» A 49
Khybe a‘k;z:c Kiwa
Service Trio unal,

Peshawar

¥



decision of common issue explained below:-

2.

The following 'abpéals-'.a'[élial'sg f"'<:Iub,bed~with; this appeal for

Appeal No

=

AppealNo

© ®m N oo v s W

10.Appeal No:
11.Appeal No:
12.Appeal No:
13.Appeal No,
lduAppeaqu.
15.Appeal No.
16.Appeal Nd:
17.Appeal Néz.'
18.Appeal No.
19.Appeal No.
20.Appeal N'bv:.

FACTS:

AppealNof
AppealNo?
;130/2016SaMen1Awnat |
Appeal Néj."720/2016 Muhammad Alam
AppeaiNO%
AppealNo;
AppealNo:

. AppealNo.

R
o . -

:.;305/25011 imran Khan, A—"

1196/2014 Faza! !\/iahk
95/2015 Shakeel Ahmad

781/2016 I\Auhammad Saeed Khan
979/2016 DlldarKhan 1/
1000/2016 Rlyaz ul Haq,
1130/2016Jehanzeb .
1032/2016 GulShahzad ,/'
1033/2016 Asmatu!lah »
1044/2016 Ghuncha Gul,
1132/2016 Anwar Hussam
1128/2016 Muhammad Asghar Khan
1178/2016 Muham.mad Sajld,Sahm,
1214/2016, Hazrat Yousaf, |
1239/2016 Syed I\/lusad1q Hussaun Shah
23/2017 Dildar Khan /’ ‘
113/2017 Saleem Asmat,
409/2017, Shafiqur Rehman, |
LT Kyt

ngtce Trl

buﬁa\
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In two service appeals the issue of promotions against rules was

the subject before aA'VDB'h.'o-f‘thi,s Trihddal. The said orders of promotion

were Withdraw,.n'by schessor_f in dfﬁce of the au'tho‘rit,y issUing' .thé

promotion orders. Those .apbeals”‘arei1Q20/2016 entitlr'fd Abrar Ahmed v

] ©4 . . [
’ |
S




SMBR and Others decnded on 06 09 2017 and 1155/2016 entitled

Muhammad Amin v The Govemment of KPK and 2 Others decided on 09-

08-2017 . The bench held that no actlon ‘could be taken agalnst the civil

servants and eccepted' th—e‘i‘r ap‘pea'lsl. The prnnc:ple mvotlved in
withdrawing the . ord'ers 'of‘ prom'otion "was' locus_ poenitentiae.
Subsequent!y another DB in appeal # 447/2017 entltied Mr Gohar Zaman

v The Government of KPK and 3. Others decnded on 04 10 2017 held a'

contrary view allegedly 'm -similar -_matter ,land ‘appeall' wes dlsms_ss;ed.‘
When other simi:lar mettets W‘E"I-’E{_ ag'ain'; éut ub‘ bef-o,re‘o:ne of the-DB's the
above two opintone .w:e‘r'e'bressed' into service by the‘eounsel for the:
parties and the 'Chairm-an con‘stituted a larger b_ench"fer de_cision of the
issue having diffe:rent-bpini"ons.by. .two.hencheé; A‘nurhb:er of app:e'alé are
clubbed togethet with this apeeel i_nvelving the-lsarhe i'ss,ue.of‘withdra-v‘val

of illegal promotions.

ARGUMENTS:- o

3. The learned 'counsél for the’ appéllanté strongly defend-ed ‘the
judgments of the first DB, inter'dlia; bh the fovllov_ving grbunds:

3

a. That it had been the' r'cth'istent' view of the superior

courts regardung exercise’ of the powe[ers of locus’

poemtent:ae that once the order was acted upon it

could not be wuth.drawn. :

ED
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b. That the authoruty responsrble for |Ilegai order shoufd

be taken to task and’ employees could not be the,v

sufferers

o
"1

C. That still many employees were dealt’ wrth drfferently
by successor in offlce W|thdrawrng the orders and rrght

of equallty demanded that all should have been treated -

equaHy

4, In suppdtt of t_h'ese. grounds the: learned counsel rélied 'on many

rulings of superior courts wnich shall'be discussed in conclusion part of

this judgment.

5. The iearned DIStrICt Attorney defended the Judgment of second

DB, inter alia, on the followung grounds o

a. AThere were three exceptrons to the ruie of /ocusf |
poen/tent/ae i.e. order passed by mcompetent adthority,
order obtamed by fraud and |I|egal order.

b. That the successor in offsce SEIZQd of the rnatter when ;

this Trlbunal remrtted one such appeal to the authorlty

for decrsron in Irne wuth srmilariy placed ernployees That. ‘ .

the authorrty whlle decrdsng the lssue carne to the , |
conclus:on that orders passed in sumllarly placed-‘

employees were lllegal and hence he wrthdrew the_..

orders. :
J

C. That no rlght accrued to any employee on’ the basrs of
A‘D rllegal order which could be thhdrawn at any time.

;.'g In support of these grounds he also relled on. many

conclu5|on part ofth!s Judgment

ruhngs of supenor courts| Wthh shalr be dlscussed in



CONCLUSION: .-

6. The issu-e' of".iivlehg'a[- a;n‘p'o-i'n'tma'_riwts/,pivr’arn‘jof_ian.s '_‘et‘c nas been a - .‘ [
subject of judgrnent‘s‘_af_ §aa¢'r‘iaﬂr‘caUr't;sj '!n :Sc')- fﬁaf‘v dic‘g.fa; One set‘ of su;h
judgments favdﬁ‘ﬁ\ing tné em!'pslo:\,ztéé; ol“nv’ ‘Ithe érbdnda of'.fnal{i_ng e;athagit;
responsible or stageofW|thdraW|ng the ordef IS befbfe, ddcisiv’é sten |s
taken or non édheréntd :t‘afp‘ri-ncip‘_i.e‘ll‘af audi alterim pa'rfem ornon
applicability of 'discipliihiary ru'-l_e_égto ‘_AeA'r.anoy_eé's_in 'su.ch c‘eilsé's:. The ;éca:nd ’.
~set of judgmentg holds: that iilltlegalgorde'r' ca.n be withdrawln aut any'liim‘é as
it does not create any- right in favar of employee.s or that na vestéd tht"‘
is created on the basus- of llfegal order-or ailegai order canniot be allowed.

to be perpetuated or Ordér'Obt,ained}b'v fraud c’arm,ot be used “for " o

beneficiary to his owh 'benefit'and:fhat no notice ,_i's,'requ"ired" before "

withdrawal of such a{rder;

7. The important jadg_m'ent.saf'fir“,s.tfilk are’as follows; Secretary ta_

[

Government ofg“(f.\l.}-W.F.l.’- i-,v'Sa_duHah;, ..k‘han- (1996' SCI\'/IR 413 )Dir,ect'or |

i
1
Soc;al Welfare v, N-W, F.P V Sadullah Khan (1996 SCMR 1350) Provmce I

i
of Punjab v Zulf:qar Ah(2006 SCMR 678) Chlef Secretary Governmenr of

Sindh v Sher Muhammmad Makhdoom (PLD 1991 SC 973), Collector of { A !

Customs and 2. Others v Abdul Waheed and 7 Others (2004 SCIVIR

AU

aogMOS""

aofed ¥4

303),630, Chatrman Mmtmum Wage Board and another v Fayaz Khan

ﬁ?ME‘»{de

Khattak (1999 SCMR 1004), Tar:q Javed v Provmce of Punjab and 2

{eEnGIiL

qALSHLIV

othe ’s (2008 SCMR 598) Jawad Ah and Others v Supermtendent Jail



and Others {2017 PLC (c 5) 587) Muhammad Nawdi— v Federation of
Paktstan(1992 SCMR 1420) and Dtstnct Cordmatwn Offlcer v Rozi
Khan(2009 SCMR 66'3.-)t -

\ t

8. The |mportant Judgments of second 1l-k are .as follows; Nazar /
Hussain and Otherc v Deputy District Educat:on Offtcer and‘Others
{2003 SCMR | 1269) Fazl Hakdeeml V. Secr‘etary State & ‘Fore:’l_cyn
Region2015 SCIVIR 795) The Engmeer In- Chtef v Jalaluddm (PLD 1992
SC 207), ‘Ferozuddin and~ o.the're ‘v-. Maghdr _Hus!sam' Shah- and._5
others(PLD 2009 K 397) Muhammad ‘Nadeem'lArif.andl other v
Inspector-General and others (2016 PLC (C. S)i 924 )Naz:r Ahmed
Panwhaer v Government of Smdh( 2009 PLC (C. S) 1|61)Bash/r Ahmed v
Deputy District Edcat:on Ofﬁcer (2005 SCMR 1040) Muhammad Shoofb /

v Government ofN W F. P (2005 PLC {C S) 1056)

S. These t"\"/vo‘opinton‘s are telie.d; up‘on by 'riv,ei ‘;clai_rnants unthenr
favor. MajOl’lt\/ of the students -of Iawl are‘ m1eled as to properly
understandmg the 1mport of these‘ c|>p|n1one and are of the. vnew fthat
these - ruling;‘si- are'; ‘.not- co‘ns.jst"ent_ q'u'_av the |Hegal -‘Qfdef-?-_ ln
appointment[}oron'\citio.n .alnd‘ it is open for t-h'e execu‘tive fdnctionaries
and courts tQ ado'ot- 'ei._t:he.r o'f th{,e_;tvvo .opinions-vi{at their whirn;_and
‘caprices. ThlS‘ perceptlon we afrald ns not. correct and in order to clarlfy

the concept on the assue we wou!d have to eiv,e,ﬁggrnto the reasons

for different .y:'iews in-t‘h,es‘e- rulln,g/s/_;! _“L '




10.  Every judgnﬁent as we knowié‘c_dntektuél and no opinion canbe -
understood wit‘hoUIt_k_'nowih‘g the facts of ‘each case..ih these rulings:the -

following differ:ent"pri'hcipies and rights are involved and then these are
prioritized contextually. The result is that no absolute principle is set out

3

for all circumstances. With change .of circumstances the priority of a
particular right also ‘changes. At t,imvés} the competing rights and values

pose problems.for courts. as ea‘ch_is;fco be respected and enforced but

}
1

cannot be done concomitantly du_e to mutual destruction. .For example

b

right to freedom of movement and right to privacy cahnot be enfor;:ed

fully at the same time. 'One has to be curtailed in‘grder to s‘afveg,uard‘-
another but the pridrity'.of one is changed vis a vis the;‘other in different
circumstances. But the rival claimants without referring to difference of

context of their cases and*r,ep'orted'~ cases bolrro'w'principle of their
choices suiting 'to their cases and create confusion.. Now we are to

. T K . l : .i. .
discuss the rights and princilpes involved in these. judgments and their

changing priority with reference to context, !

Rights and principles Inv'o]ved'.

11. These are then grouped into two i.e.‘posiﬂtiv‘e alri_d negative.
Positive L

i, Vested"rights . T : o
i.  Rightto bé dealt_\(s_/ith in accordance tolaw ATTESTED
il Eqﬁaltreat_mént. o - ’ o
/N s
K}l ®,

~ Dk nkhva
Service Tritunal,

iv.  Service 'pr'oteétion a-nd_ job security

v. Certainty ~ . v



Negative

i.  Non cb-‘hdemnatioh without héa_arin‘g o

ii. Non pérpe’fuatidn-o‘f‘il'legaﬁty. :

iii. Ngi damage for other’s fault

iv. NG benefit for one’s dw"n‘f\'quong i

v. No remedy beyond Limitation

vi.  Incompetency of Authority
12.  Every individual while c'oim'-in'g“ to court would argue that he h'as_a
vested right in the order; that he has a-right to be dealt with in
accordance with law; that he be,trééted équ‘aH'\/' with others; that service  *
protection and job security demands- that'the_re',should be end to
interference at all s.t'agAes: and cértéinty' is to. be eﬁsUr'ed by prohibiting
government functio‘narie"s to ,undo.the act acted upon; that he cannot be
condemned u-riheard;"t_hat he 'c;ann,ot be damagéd f.or_'fau|t of Authority.
On the other hand the rival claimant-would argue tha:tthere is no vested
right in il!egal‘fibrd'e-rs; that'_iliegalit.\/ cannot be, per'pelcuated; that no one
can take benéfit of his own fault by procuring wrong orders; that any
order passed’ by'-a.rf ihcompeient aUthbritv is_a nullity; that ~edué‘l

treatment cannot be meted out if the base is illegal ftr[e_atment,

13.  Now each individual judgmeh_tf referred to'aBove does not cover

all possible rival pr-ihci'ptes‘ahd rights and is given with reference to only
g mthose 'princiﬁ;les and rights .i‘n\'z_o_llv'ed in that particular case. A'h'c_l thIL‘J's'..'We
k]

g0 not find any holistic view wthich -givés us a guide ‘that how .all

{dompeting values in all probabilities are to be balanced which result in



confusion with ‘ever"\}'ne._w $e£ 4-ofl cbﬁq:peti_t;tvé .prinCiplés .a‘nd rights.: F‘or
example right of héa_ring ha-slbe‘er-w,heid.td‘be a caig-rdina! pr'i.nciple” of
justice but in the jud_é’rﬁéht répéktéd.as 2005 PLC (C.‘S_) -1056 (Muhammad
Shoaib case) itl-has not",beeh. ‘gi\'/ehAthe' QUe.'i'mporfcz;nce and the lez;lr_'neld
District Attorney in. b;e;sent appéai ‘gr;g'ued tha£ there wa,é no heed Qf'
personal hearing in illegal o-rdé;'s"ﬁy:pgesgmi_ng |t to lD:e an-absolute r;ule;
But this is not C'orre;t.'The, c?n"_ﬁ‘éx‘t o'f this'juq'gmebnt i's that tﬁe e;mpidy'e"es
were on probza'tion and in;pr‘o:b.a'tioﬁ 'tiweré.w'as ﬁb n,eed of ﬁotice under
the law and sécondl.y the depa'rt‘me'n'fa.ll-éppgllate :'aLJ‘lthority did provide
hearing to the em‘pllqy'ees.-'On.this ;I'in;'e_wé 'waiilld‘_fg'rther approach the
decisions in d»ifferlent ;chtext's'whi1é-’discussihg r'igh'tsefof dealing e'ver;/o'ne'

in accordance with law and stages and authorities competent to exercise

. g ‘ - IR
I .

different powérs.

g
‘i

14. Right o:f de;lin‘g everyone in': :ful:cordarice wifthllaw_: fhig right |s éf
vital _importancé not 'o-n!'y for the's:‘u‘bjectsi Bpt'fbr.rulers and e‘xecuvt;i:ve'
bodies as it 15 two ledgec'j-wle.apOﬁ. AU the egecutive functionaries ;ﬁd
-rulers are to lfirst béé'r m mmd thét ﬁk!\ey a-re to‘ res_pt:’-:c-t Iaw iﬁ e‘>‘<e,rci!sir»1‘g
their powers :zgnd- shéll‘ nét gxceeq:.the‘limit's's.et‘.bvgt by law. And wh‘}le

exercising these powers they shall ‘treaf all equal before law. The laws

BM

15. Stages, forum .and authorities competent to exercise differe TN

A

—

- have settled the limits and :do_n#ain of each authority ihcluding judicial. ;\U(g?g‘g’é %
| | ; g tr

: & El L e,

b

2

‘(‘:

powers: Now we have many laws ‘which deal with exercise and non ¥ '
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exercise of po:wer"s:and 'setvs'tages- an‘d‘,limitjs ‘O.f-é){érf%i;e of these powers.
if these Iimit_‘s_:- and. stage's--are‘not"adhereo to tnen:'it :would r_‘,es:'u-lt in
violation of I'aw itself and_ nobody oan' 'takell“sn‘eite‘r’ ..under the garo of
‘ensuring justi:"r:;e b\'/. exeee‘ding the I'imits and stages set out by‘ law. i'For
example law 'of limttation canno_t‘be"‘tr-am’pled for -ensu‘r:i‘ngv justio_e (erce.pt
in recognized icircumstances)‘.;,lfv thns i's"done’ tnen law of Iim:itatio'n would
become reduﬁndant.» .Whi_|e,ﬂputtiné.-"their r’:]ai‘ml rr\}ér' p'a.rt_ievsi re|(y“ on
different rulings favoring -tnem‘, w-itno.utseeing: that What'w.as th.e forum,
authority or fstage-'undoin-g a'_‘parti;oullar act. For example the cases of
absorption of-,:civill'se'rvants -and out ‘of. turn' promotions were declared
un!awful after many years by the Supreme Court (2015 SCMR 456)' and

learned District Attorney in thrs case borrows the pnncrple for exercise of

power of undorng at any stage by executlve But there is no such power

.._,_——-"'—"‘—""" B — l

with government faulnctionary at’ ,all_ stag'e"s.', Sim_ilalr‘.}y vc-ases of -illegal
appointments{-‘in' EOBI».lwere‘;"undone by 'cou_rts in exercise ofl r‘eguiar
powers and -not by an_y[vgovejrnment -funotionary;: In case of illeg‘avl
appointment, =promo-t'ion' and absorption ‘in:”,!s‘l,-a‘mabad Hrgh -.'Court
Establrshment (PLD 2016EC_961) the august Supreme Court declared the

same illegal b:,ut not by exlec.utlve authorlty_. it should be borne in mind

that in different rﬂuiingS' the courts are to decide these different issues

Agy

and give verdicts. .The i'ssiues..are “what is the Iim,it- for‘ a government¥z

[%]
&
C8
S

IMQS

-~
=4

L5
.;-‘r Y 132

P

1.6}
“t

reyw

functlonary to undo an rllegai order? What rs the power dnd hmrt of as

court to undo an illegal o,rde_r?. Whether law of Iimitation is attracted.in a

e e Y - o - o -
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.l ’

particular case to courts? And if courts cannot enter.into an issue due to

law of limitation whether a gov'ernment fUnc_l_:iohary caln enter "into"',:that ‘

issue? What would be resdlt ;of an. order pa‘SSed by governrnent-

el

functionary or courts without he.é_rin'g‘t‘he aggrieved? Are other venues

and laws still open for gOvernment.functionarieé tovresort.if stége of

locus poenitentiae is over or declared by-court/tribunal as such? |

16. The answer to these quest.lons_rvlfould resolve th:e whole imbroéllo .

which we are -ff‘aei"n;jg;_ _'T‘h:el'courts/.t'rlhun._als, '_ere rno;re" powerful' t.han
government'funzctio.n.eries.‘ -aAs to 'decié%o'n of a ‘oarti_cula‘r lssu'e. q’u.a :l!aw of.
limitation and d.eclarlng- an order'to béfiﬁll_egal on 'a_'ny‘ground. So rnuch 50
that courts can_f';even declere_-al-lawvtg be u‘!tra'vi.res- l\:/v-hich',%gol/_e"r!nr,n&e_nt
functionaries cl‘énnotdo; I.\Jow._the':’co:nﬁpetlng pow‘er‘s Sre Ipovwer"o‘f !ocus
poenitentiae a\‘,{:;eila'b']_'elft‘o -gpugrnnj_ent-'fmctionarie_dfor undoing'an 1llegal
order "and regular jurlsdletlon of coul:r-t:sl/_trlhunéls under an'y law'.“’Fo'r the
exercise of the;s'_e polrlrers_ the'funotior:ifar;\) and eourte arle obliged: to follo:w
the law and ee'sume‘the 'jurisdictio:n"'fi.i'rst in ‘a.ccordenc-e ‘wvlthf.vl‘aw. Any
assumption of Jurledrctlon not vested by law is ltself |llegal and eulpable
in any form. F‘o-lr example this Trlbunal cannot assume Jurrsdrctlon unless
c'erta'in prel‘iminarlesf'are i‘fulfille‘d ,llke. :'sorhe- origlnal order | then

'\.'

departmental appeals and then trlbunal But all these prellmmarles must

?l?"’é-%‘ only be complled W|th but be done S0 wrthln tlme If any appellant
3G

E55 »—1 TR L o

::5'5 [N!les on the earller decmon of courts in order to prove that challenged

a..,} A

O_rfer is |llegal on: merlts then can a trlbunal declare that order lllegal
! :
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straight away without adhering to pre_h'minaries and'f'ulfiHing conditions

precedent? Of cozurse,f no.. We are therefore, to see whether order of

government functionary recalling the'e'arlier illegal order was passed at -

.

proper stage as he has the authotity to withdraw the same up to a

particular time like limitation  for courts. It has been’ the consistent

jurisprudence that no such power can be exercised after taking of’

decisive step. NGw Wh_e'refrom we 'Ashéll borrow that in'. cases of ‘illegal

orders no limitation WOU.idi be attracted? The j,udgmen'ts referred to

above by learned Distri_ct At:to_Ar‘ney in thIS regard have different

connotations. The rule of Iimitati_oh can’be relaxed in certain situations "

and not in all illegal orders Had thas. béen the rtlle thet there was no
limitation for |Ilegal orders 'then eitnost all the appeals .before
courts/tribuna15'WOuld 'de within time: be.cauSe in 'a!most ell the ca;es
there is some element of 1i|egallty The consrstent view lof eourts in thls

. regard is that no’ limitation would be attracted in.void orders though the
courts have used the word. 1Hegal in some cases mentloned above But lf
we see those Judgments hohstically we wxl1 reach the conclu5|on that the

illegality used was for those cases WhICh vmated the orders for SImﬂar

reasons of making' an o‘rd»er.voidl and’ i!iega!ﬁitv was of severe nature.

[

Secondly all void order's' are iHeg‘aI'_(n'ot vice versa) and the courts'in some‘

t‘:f'ses have used illegal’ in the context of v01d The |Hegallty in those cases

1
a3

P20 | ' '
S ré"‘f worst natire makmg them vond Accordmg 1o settied urlsprudehce
Eah ! ,

:

the*f‘o”owmg are some. of the. examples of void orders in the context of
ey .
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present 'contrq?/ersly-. This-jfnriébrnd-ence ca‘n be ’g.atllhire,red fromla,b‘ove'
mlentioned rulings if:‘st_udied‘i,nﬂ"rrvuel.context;‘These rulings have been
given in the contexr or pecu‘li'ariti.ee ‘o‘f‘ each cas'ejanc-:!.c‘annot be said to b‘e
an abso‘lutelrn-i‘e for all situa_tiens. 'T'his list rnay-'not be all encompassing
and any other act may be included.i'f c_i"rcu.mstan’c"e.s of a parfitnlar case
rendered the:order as 'voiel bu:tl‘-kee:pingA in view the-guidrngipr‘inciples
given by J‘UfiSF;r,Udéane :_as;di-scuésed" Aafb:ov‘e’. |

i, .O.rde.rl'-pa'ssed .b\,'/-en in‘cenwpetent antho‘r‘_it'y

i, Order obtained b'\./-'fr"a_ud. :

iii. Order ebtained”bv usmg eny tool/prés’sUre whe.reby ‘
chances of free consent are minimized (means order ‘
obtamed W|thout free consent. of the authorlt\/
pas_sm_g the order). '

V. Missing-ofrbasic"qualifiwcabtion for a post.

V. I\/hssmg of - advertrsements In -cases‘ meant for_

recrultment from’ genera\ pubhc (lf Iaw .does not' .

exempt such advertrsement for partlcular posts)

17.  Now we are fo decide.whetner the right of hearing would be must
'beforerecallfilng any order. A‘nd if ne_hearing,is,‘gi_ven— what would be the
fate of the recaliing;order. It ~is‘ac'l:{n0wledged prin‘cib!e that nobody can

be condemned nn'h'eard.ATheAintrpduction of-_Right: to Fair trial in the

;;gonstitutionéfof Isl-anr_\i'cARepub‘ii(':‘ of Pal<i$tan-'he.s, now changed the
5 A ' ‘s@%nario. And now‘eve.n a law not p'roviding for sulfﬁc'"ient e.lenjents’ of fair
O B B

tﬁ'@l’l‘a}can be held ultra vires. The judgment of Muhammad Shoaib referred
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to above was first delivered in particular circumstances of probationers’

civil servants and ‘secondly' right - of hearing was provided by
A departmental appeilate authority;[And now after introduction of Article

10A in the Constltutlon the judgment would be seen in new perspectrve

if there are any shortcomlngs |n fuli reallzataon of . rlght to free trial.~

Another situatlon where such rrght of heanng can be dlSpensed with is

non prejudice of aggr_ieved party. Su-ch"‘non prejudu:e can be in cases of' '

admission made by aggrreved party on those 1ssues whzich ‘needed

hearing or if there are no chances of change of sntuatron before and ..a'fter
hearing. But in our view in cases of non hearrng the concerned authontv '

may be drrected to decrde the matter after hearmg mstead of declanng .

the order as illegal. L

18. Now the,next'issue is ‘whethe_r -after |ap$e. of »'li;r'nitati'o,n an illegal

order can be wrthdrawn by Authorrty in exercrse of powers of locus

poenitentiae. This questlon is dependent upon crrcumstances of__e’a/c,h.

case. However the diSciplina‘ry act_ion has no hmutatlon and whenever it

<l ——

comes to the knowledge of an - Authorrty that a|, civil, serv_ant‘_.has'_

committed musconduct or- otherwrse gulity of any other act. cu!pable"

under disciplin,ary" l‘aw h‘e c'a'n be procee’ded agalnst. B_ut ‘the ques\tion of
hot debate before this Trlbunal was that no dlsuphnary action couid be
% *

ta%%n against%‘,appointees and.as,per many judgments- of I,Superror courts

it was the authorsty to be proceeded Thls argument agam ‘is out of
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illegal order 15 ob'ta‘i,rvled or pléls_sﬁe‘a;..Some aréh dﬁe :'to pure fault of
Authority withéut i:n\‘/olve,m'eht‘of“bel";ﬁé"ficiarié's, ‘s.ome';:a_re Wheré ‘bvoth ar~e
involved and %:ome aréAwhéré: "olnly béhefi,ciafy_ig i'nv-c_alveci !iké pr‘at"t'ici'ng.
fraud on the AA-—tJtho'r-it‘\./."Su'ch-pfocégd}ngé can be .ta;ken againstl one or
both keeping m Vié\lf‘\% t:hei ihvoii)emént: of éut‘ho.r‘ity and/ or bénefic)iéry.
And if order c?;nn‘ot‘be‘ r'lJassedA unde‘rl locus poenitentiae, of cbﬁr.se,"the
disciplinary p;:cl)ceedmg; are l‘avallabl‘e to- ‘the Achorltyl And c'ilecula}m.g
exercise of pc.)wers"under Ihocus | boeﬁ;tent:ae alo‘ne 'as wrong' by )
courts/tribunals wo_:u}d not débgr A‘ut‘ﬁo'rity ,'FQ p'roc_ee'd vunder disciplinary
“rules at any time lthAereAé'fte'r,' Simila‘fl%’f if wjthd'ra\f‘v‘al ‘order-passed :u.nd.e'r
locus poeniteﬁtiag is set ‘as"ide‘lb;r-clolurt/tribuna!"beirig palssé;d' »éﬁér
decisive step-then st h_é’ver meéﬁs %ha:f orde'r.ha"s bean legalized‘ ’bu-.f éﬁly
woL:ld mean fha.t _the‘authqrity was nét com;;é_tent";tc)i wit:h;jraw‘fhe; c')‘rder
under locus pt)enitentirlze:fleril-:iei'ngi'i_ﬂ‘s'.sgued aftér, h‘rhi‘tl@.ftioln (decsswestep)
Other legél c_éursésj can'bAeA:a'dAopte‘tci'li‘ke culga.&){li_t'\-/ 'Lmder critini‘nalt 1éW}

disciplinary action etc.

19. Anoth;é’.r issui-e' Abf' 'r‘.elé'\A/arité'wis't-ha,t'som'e;AbAe;neficiaries' ar_ei.,;iwot
touched havnng sltmtlar ‘situation én'd. 'equza'l-l treatment Hprihchzip}'le'
demanded tb.at th‘é"ég:g-rie‘_\'/éd?_be‘ ajs‘gtrea'ted wit:h t:ijose févorfed. lt‘l_goks
strange to get prc')-teétion‘unt':-iér;?l:h,o‘seA faquéd Ailllég’ally. Here we ﬁhgll

'%?%ve to differentiate  again that those favored were favored in

-

o . SRR N ' o ; Lo

a Ei%ordance with law or~favorw_as against law. In the former case the plea
=3 ' L I ‘ '

W A bl .

2 »;“ !-w‘

of aggneved is genuine but in latter case the claim is ||Iegal in Iatter case
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equality does not demand that‘ the aggrieVed be also flavored illegally but
those favored 1Hega|ly be treated hke aggneved For thIS the favored can
be brought to thelr legal entttlements but not un- favored to their ||legal'

entitlements. This ¢an be done by ch?al_lengi'ng Aillegal,favors before proper
forum.
20.  Yet another pomt rarsed_by learned Dlstrlct Alttorney was that in

majority of these appeals the successor authorlty took cognizance of the-
. .

matter when one such appea1 was. remltted by this T[nbuna| for decision.
I

L _ ‘ |
That the authority then t‘ookAstock. of‘al_i simrlar cases as the appellant in

that appeal Wanted ’to"be tr-e'at‘ed similarly li'ke -earllier cases. Now the
question is wﬂhether. on re_rnan_d of.:an appeal.theauthority'is.comoete‘nt "
to examine a:[l the e.arltier.srnqilar f‘r'.n:’a:tters. To our understanding, if ,this
practice is aH:.owed,junfetter.ed:the"'n 'even‘ tri‘bunals/courts having more
powers than;-i:the-é'O\rernm-ent rf‘unc;,tionary would he.allowed to open ,a“‘
~ such cases V\rhen m‘one case/appeal lt-!S.fOUh'd that o';rders of oth'e'r-'
employees are a!so lllegal Bdt we don't-think thlS ls the scheme of law. |
However if an order is voud then the execut:ve authortty, of eourse, Vean
withdraw that order'at anv- time and wuthout l:mitatlon as dllscussed

above but not on the sole ground of rernand of a srmtlar case.

@ %l The dlfferent judgments of two b'en‘ches of thi's' Tribunal were given

SHQ‘LL

iR the peculnar crrcumstances of the appeals in Wthh they were dehvered

a%wd cannot be said to be 'conflicting. The issue referred to this larger

=
oo
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bench to our understanding ,has been. decided to a great’er‘extent.

Keeping in view these guide!ines -ea‘ch indiwdual case lnvoivmg such issue

S

shall be dec1ded on-its own mertts as each case has its own peculiarltles.

|
.. [ S U ONS S R N !

R ,-s.,,.‘_._.A

However we have a touchstone now in the shape of thlS judgme"nt which

shall guude us in deczdmg deidual cases. All appeals be fixed before DB

for decision.

ANNOUNCED
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evidence available on the record and are of
_appellate as well as the consti
reasons while discussing the evi
maintenance claim of the petitione
be sustained in law. However, after
the parties Wwith respect to this particular
modify the judgment and decree of the tr
shall be entitled to the lump surm amount of
five thousand) as against her claim of Rs.
be paid by the respondent to the petiti
In the light of the above, the ju
as has been affirmed in the writ }
modified to the extent of
of the petitioner i.e. the
dowry shall stand dec
(Exh.PS) and in case,
articles/items _in accord with the said list,
value/price with respect to such articles/items
(Ex.P1) brought on the record by the pet
converted into an appeal and allowed in terms

MWA/S-2/SC

uri

the maintenance and

ree

. Present: Anwar Za
Khilji Arif Hussain and Gulzar

versus

and others---Responde

Civil Appeal No.

‘(a) Civil service---

----Promatio

- Estoppe¥---Locus poenitentiae, pri
(both civil servants) were appoi
'\Appelldnt was.senior in age to
Joining report on 30-
et ram- §1-7-1986---

FAN LEGAL DECISIONS

tutional court has oot assigned
dence on the record in respe
r and such judgments therefor
having heard the learned coud
claim, we are incl
ial court,

1,02,000, which amo
oner within a period of one:
dgment and decree of the appelldte:
sdiction by the learned High €

suit of the petitioner with regard to 2
d as per the list pr
the respondent is not i

tioper. Thus this.ped
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heer Jamali, .

SAROSH HAIDER---Appellant

MUHAMMAD JAVED CHUNDRIGAR

187-K of 2010, decided on 20th Decemb

n---Inter se seniority-—Considerable’ delay-in B2
seniority list---Acquiescence--Effect—Vested 1t

‘ nciple .of-Appell
ated on the same date i€
the respondent and als
6-1986, whereas respondent 5u
Appellant was shown as senior

-

¢ v. Muhammad Javed Chund SC 339

(Gulzar Ahmed, 1)

Sarosh Haide rigar

the view that the 001---Respondent never challenged such lists and notification and

atisfied being junior 10 the appellant---Seniority of appellant was
enged for the first time on 30-3-2002. by filing an appeal before
pmpetent authority, which was rejected as being time barred---
onded filed another appeal pefore the Chief Secretary
©30-11-2002, which was allowed and after an intervening period of
14 years: seniority of appellant was all of a sudden reversed in
of respondeni-— Appellant enjoyed position of seniority above
f respondent for such @ long . period of time, W ¢
#d.right in the appellant of being senior to respondent-—-Such right
pellant could not have been upsel as’ principle of locus
ntiae would come into ,application and competent authority
have no power to recede, more SO, when appellant was not
ded any right of hearing whatsoever by the Chief Secretary, which
violation of the mandatory provision of audi alteram partent---
dent_had _more than one. occasion to agitate about his seniorisy
himself chose not to challenge the sameé and allowed it to attain
-Respondent could have challenged 'the seniority lists and
arion within the limitation period prescribed by law to have them
ted or set aside, but he chose not do so--—-Respondent himself
ced and abandoned his right to claim seniority over that of
flant through his own act and conduct, thus principle of
1 would debar respondent from asserting right of seniority---
passed by Chief Secretary was not i alccordance
aw, thus not sustainable-—Appeal was allowed accordingly.
1, 342, 343, 3461 A, B,C,D,E& G

in that, the petit
Rs.75.000 (rupee

also for the recove

ovided by the r¢
n a position to €
he shall be liabl
in the list of dowry &

noted above.

Ahmed, JJ
Abdul Ghani V.

Mst. “Shaheen and others 2
nguished. '

007 SCMR 834

Wazir Khan v. Government of N.-W.F.P. through Secretary
gition, Peshawar and 4 others 2002 SCMR 889 and Faris Rahman
Federation of Pakistan through - Secretary, - Bstablishment’
n Islamabad and others 1995, SCMR 579 ref. '

nts

er, 2

ctent authority passing a voidable
T imitation---Where competent authority did:
Order,. which, was adverse tg any person,: d,

such or in in the field

and operate.f!
~the - prescribed

dings within_
itio but merely

flon period---Such an order would not be void ab in )
r”‘?-order, ‘which could be corrected if proceedings against i
oight within prescribed period of limitation. [p. 3451 F

o sub®
bmitted L]

to resp;
Lo vARE




(Gulzar Ahmed, §) - e

M

Chairman District Screening Committee, Lahore and ano

' respondent No. 1 was rejected by the competent authority being
Sharif Aimed Hashmi PLD 1976 SC 258 ref. ; ’

parred vide letter dated 20-10-2002. He contended that vide
5 ion dated 8-11-2002 the appellant was promoted to the post of
rafisman BPS-17 in the Directorate of Town Planning Sindh with
fiate effect. He further contended that it was’ after such promotion
ppellant was made that the respondent No.1 submitted an appeal
_11-2002 to the Chief Secretary, whereby he sought his seniority
rrected with that of appellant. He contended that the appeal did
o the Chief Secretary and even otherwise it was time-barred. He
gher contended that promotion of the appellant as Chief Draftsman
897 was never challenged by respondent No.l through proper
. He has further contended that no notice of hearing of appeal of.
ndent No.l, was issued to the appellant and further the order of
Sécretary is a non-speaking one ind does not assign any reasous.
roort of his submissions, the learned counsel relied upon the case of

MAJEED ZAFAR and others v. /GOVERNOR OF PUNJAB
JGH CHIEF SECRETARY and others (2007 SCMR 330).

M. M. Aqil Awan, Senior Advocate Supreme Co-
Appeliant.

Noor Muhammad Memon, Advocate Supreme Cou
Ghulam Qadir Jatoi, Advocate-on—Record for Respondent No. .

Adnan Karim Addl. A.G. Sindh for Respondents Nos. 2
Date of hearing: 20th December, 2013.
~ ORDER

GULZAR AHMED, J.---By this appeal, appellant Sarosh;
has challenged the order dated 28-4-2010 passed by a learned
-Bench. Of.High Court of Sindh, Circuit Court, Hyderabad, by W
Constitutional Petition No.D-302 of 2009, filed by the responde
was allowed and the official respondents were directed to imple

order dated 29.5-2004 of Chief Secretary allowing the seniorl
- respondent No.1 over and above the appellant. ‘

‘Op the other hand, learned Advocate. Supreme Court appearing
ondent No. 1 has supported the impugned order and has -
d that in terms of Law Department's opinioni, opportunity of
was provided-to the appellant and appellant could not have any
e against the order of Chief Secretary. In support of his
vions, he has relied upon the case of ABDUL GHANI v. MST.
IEEN and others (2007 SCMR 834).

. 2. Vide order dated 8-9-2010 leave to appeal was gran
alia, to consider the question as to whether the order of Chief
dated 29-5-2004 was justifiable and legal-and whether promotit
merely be granted on the opinion of Law Department.

3. We have heard the learned counsel for the parties and ha¥e:y

- through the record. On Court directions, learned Additional Advocate Generél Sindh

ited on record copy of appeal dated 18-1 1-2002.-of respondent
ong with office noting. He has referred to para 15 of notes
d to appeal and has contended that while the appellant-and
t No.1 were. appointed on one and same date, respondent No. I

higher marks than that of appellant, his -seniority -was-rightly

e

. 4. Learned Senior Advocate Supreme Court for the appe

_ vehemently argued that though the appellant and respondent NO
appointed on the same date-i.e. 16-6-1986 as Draftsman BPS-
Town Planning Department, Hyderabad but the appellant was ©
age and has also submitted his joining report on 30-6-1986, Wi
respondent No. | submitted his joining report on 1-7-1986 2
to these differences, the name of appellant, always appeared ab9
of respondent No. 1 in seniority list. In this respect he refe
seniority list of December, 1991, of December 1994, the 2"
dated 14-12-1995, whereby the appellant and respondent
promoted to the post of Sr. Draftsmen BPS-16 and the seniori

:The facts that appellant and respondent No.1 were appointed on
same date i.e. 16-6-1986 as Draftsmen BPS-13 in the-Town
Department, Hyderabad and that-the appeHant being senior in
that of respondent No. 1 and has submitted his joining report
6-1986 and respondent No..l.has submitted his joining report
86 are not disputed. Further more, it is also.not disputed thae(,”
ity Toe ot Dicember 1991, Deceibér 1994, the notification|
4:12-1995 by which the appellant, and respondent No. 1 werc).

‘the_seniority iist dated 1-1-2000
ed to or challenged|

1-1-2000. He contended that none of these seniority IiS
notification, wherein the name of appellant appeared at St- !
ever challenged by respondent-No: 1-and-it was only at the st
_ the recommendation for promation to the post of Chief
_ BPS-17-was - initiated the respondent:Nei=filed a belated aP]
- 30-3-2002 claiming seniority 6ver and above the appellant.

: E

a5 St. Draftsman in BPS-16,
$emiority list dated 13-8-2001 were ndt:0bj
Bdent No..1. In all these seniority-lists and ,
Was shown senior to respondent No. 1. It is also an admitted

fotification the]
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dated 29-5-2004 and the seniority which the appellant was
s the basis of which he was promoted as senior draftsman and
f Draftsman, was all of sudden reversed in favour of
“No. 1. The total intervening period being that of almost 14

.facl that it was at the stage when recommendation for promotion,
post of Chief Draftsman BPS-17 was initiated; the respondent No':; &
an appeal dated 30-3-2002 claiming seniority over and .ff
appellant and this appeal of respondent No. 1 was rejected as i
.on 20-10-2002. In the meanwhile, on 8-11-2002 the appel
promotgd 10 the post of Chief Draftsman BPS-17 and it was,
promotion of appellant, that the respondent No.l filed
on 8—l}~202 1o the Chief Secretary, in which his claim was
correction of seniority with that of appeitant on the . i

recommendation for initial appointment datéd 4-3-1986, whereslihid
category of draftsman the name of respondent No.l was shown-al
No.1 while that of appellant at Serial No.2 and this appears 1o b\cgt
reasons that respondent No.} has _ obtained 39 inarks while the :

P Having enjoyed the position of seniority by the appellant above
'respondent No. | for such a long period, created a vested right in

could not have been upsel as principie of locus poenitentiae
10 application in {hat authority will have no power to recede,
hen no hearing whatsoever was provided to the appellant
dering the case of seniority. Thus the mandatory provision of

5t of that being senior Lo the respondent No. 1 and such right|C

iidi alterm partem has been seriously violated by the Chief
twhile passing the order dated 29-5-2004. The learned counsel
, ;’g’pondenl No.1 has relied upon the case of Abdul Ghani (supra)

ides the case on the basis of order passed in violation of

has obtained 36 marks out of 50 marks.

8 Learned Advocate' Supreme Court for respondent N
héavily relied upon Rute 11 Sindh Civil Servants (Pro
COI.lﬁl"ma(iOn and Seniority) Rules, 1975 and has contended i
_ seniority of the respondent No.1 could not have been changed.v‘, :
one assigned to him on initial ‘appointment. He contended that
of the Chief Secretary has already been implemented and the r¢
No.1 has been placed as Senior to the appellant. '

, ging such order. We may note that thiis judgment relied upon
arned counsel for respondént No. 1 would be of no help-for the
hat the respondent No. 1 had more than one occasions 10 agitate
seniority but be himself chose not to challenge the same and
em to attain finality and thus he himself acquiesced and
is right to claim seniority over that of appellém and principle

el will surely corme into operation ‘and debar the respondent

9. There cannot be two views with regard to ihe ¥
of Rule 11 that the inter se seniority of civil servant, appointed I
or on the same date is to be based in order of merit,. assighgdg

bory: provision of law and it was held that no limitation would run

. i
selection authority. In the present case though the name of ,sr

No. 1 was above that of appeliant at the time of selection in 1988
seniority lists of December 1991, December 1994, the notificall
14-12-1995, the seniority list-dated 1-1-2000, the name of i
app'e_a_red as senior to that of the respondent No. 1. From Decctﬁ
uptil “151-2000, which' is the period of aimost aboul nine ¥
l'fesg.)ondem No. 1 was satisfied with his seniority position !
junior to the appellant and did not either make any represemaﬁ"h

any appeal. From the office note dated 22-8-2002 it appears

seniority list dated 13-8-2001 of cenior drafismen Wwas ¢ 8y oidable” and _very often they are used interchangeably-
circulated amongst the senior draftsmen. Against this seniofity: s N.\e,"erlheless- there is a clear distinction between things "void”

the respondent No.1 did not file any appeal, but when the ¢
appellant was- taken up for pror’ﬁotion ‘as Chief Draftsman B4
respondent No.1 rose from his déép slumber and for the first!
an appeal .dated 30-3-2002, which_was_rejected by compe'®
-»2pn-20-10-2002 as being time barred:in.the meanwhile, the a
promoted as Chief Draﬂsman_by,'i}ijg:pgpartmemal Promotior 3

et
g e

‘hich he himself through his-own act and conduct has rested.

the case of CHAIRMAN, DISTRICT SCREENING
'EE, LAHORE and another v. SHARIF AHMED HASHMI
.SC 258), this court has elaborately dealt with and has 1aid
qistinclion—between the word “Void” and *Voidable” and in
thas observed as follows:-- :

S *voidable” though the two terms are fiol infrequently used
‘«{!hout ‘special regard for the difference - of distinction
P icularly - where such ‘distinctioni~ is ~of “no’ consequence or
S¥here the attention of the Court is-niot: paiticularly directed 10
s distinction. The expression "Void” in the strict or accurate

whatever. The word

Sfification dated 8-11-2002 of. .promotion of appetia;

issued. The respondent No I* thén’ Pl
. . preferred further 2P
20-11-2002 to the Chief Secretary which as it appears has b‘{*’ﬁ

PLD

&

cation or confirmation and of no:effect

Woided or confirmed and which is nota

Lo

o asserting the right of seniority ovef and above that of|”

(haranRd giThere is great looseness in the use of the words "void” and

S _means’ *absolutely null®* that ';is=:3;l<1=‘,-:sa,ya;:-ineapable' of

e e ST R L R : :
Yoidableroi“the other hand is something . WhIC izcould. be
<Slutely void. In. other

PP




words what is voidable has some force or effect, but whi
be set aside or annulled for some error or inhereat:
deAfen. “Thus that which is voidable operates 10 acco
thing sought to be accomplished until the fatal viee
transaction has been judicially ascertained and declar
Corpus Juris' Secundum Volume 92 pp.1021-1024). A I
place instance of a void act or transaction in the sen
31?80111(6 nullity is an agreement by a person unde .
dlS.i;lbility e.g..a minor or a person of unsound mind. Suc
void ab initio and is incapable of ratification or con
See section 11 of the Contract Act, 1872. Law for
enforcement of such a transaction even if the mino :

ratify it after attaining majority. This is clearly distinguih
from a casé in which-a thing or an act is "relatively VOl
the law condemns as wrong to the individual concerne
avoid it by appropriate proceedings. A common pla
of such transaction is that which is brought about:}
lnﬂpence, fraud etc. Which remains of full effect unles
by appropriate proceedings. In- the relevant field, an
dismissal etc. of a Government servant by an authority;
flb initio no authority will fall under the first categol¥
lnst‘anc'e. if the respondent had been retired-by -a-Sup ;
Police instead of appellant No. 2 the order would have:

is inefficient or has ceased to be efficient and is not likely to .
fecover his efficiency.

Jt may so inform that person and call upon him to explain any
‘fact or circumstance appearing against him." -

is covered the respondent’s case. But by a subsequent
tamendment clause (c) of the rule was omitted with effect from
8.2-1957. Appellant 2 however, apparently ignorant of the
amendment proceeded against the respondent as if the rule as
;r'iginally framed had continued and ordered respondent's
ompulsory retirement, on the report of the Screening
Committee constituted under section 3 of the Ordinance. Any .
penal action properly taken under the rules was protected under
section 10 ibid. But the impugned order not being under the
iles is not-protected and is therefore, open to challenge.

The result therefore is that the impugned order was made by the
thority otherwise competent t0 make it: it is under attack
cause of the defective procedure. But all the same it had taken
fect as from 1-7-1959 according to its tenor and has not been
‘hcalled notwithstanding many representations made by the
ab initio. On the other hand an order by competent aut pondent. In this situation, it is in my opinion wholly wrong to-
suffering from a procedural defect will be voidable itreat he order void ab initio in the sense of an absolute nullity. It

under second category. The first case is of total s A made by the authority inherently competent .10 make it,
ciiough a wrong procedure was followed. Appellant 2 could have

assimilable to a defect falling under section 11 of te

Act and the resulting act is a dead lettes. In the fatt #proceeded under the Civil Servants (Efficiency and Discipline) .
order is by the competent authority though in violath les. It was therefore, merely voidable which could have been

rules, . - . oo oided by the respondent by appropriate’ proceedings. This he.
Bearing s distinction in rﬁind,' he cardinal fact in but not until after the lapse of twelve years. -Since then

case is that respondent was retired computsorily
N0.2 who was his Appointing Authority and
interloper, Under the Constitution of 1956 read Wi
(Continuance in Force) Order, 1958 appellant 2

Appointing Authority was fully competent to do
however to satisfying - certain procedural
Appellant 2 purported-to act under the Public Condut:
Ordinance; 1959 (Ordinance 111 of 1959) and the Pubi
(Sc rutiny) Rules74959 framed thereunder, Rule 2 of
as Originally framed provided as follows:--

“Fherefore, it can scarcely by controverted that the respondent’s
t petition in the High Coutt suffered from inordinate delay
ordinarily relief should have been refused to him as it was
. fie by the learned single Judge for reasons of gross Laches.™ ~
the present case, it is not disputed that the senijority lists and

dlion by which the appellant - aiid" respondent No.1 ‘were

5 im-full knowledge of the

verse to any person and hié bein knoy
¢t and order remains in the field-and operates fully until it is
hrough . a- proceeding within prescribe jmitation period.
' Voidable which|

G R

" Where a Cﬂéﬁ;‘muﬂtce is of the opinion that there
bekieve that persoii'towiig n:the.Ordinance. applies-.,

is cormupt... . £ Will not be void ab initio butiferely

43 Senior Draftsmen were issued b; ’tl_l,e{-chmpetent auﬂiprity".
¢ the competent: authority does any act or passes any order, |F




retary which in terms as noted above was not in accordance -
w. The impugned order, therefore, suffers from defects, which is

pinable in-law.

can be corrected if proceedings against it is brought within pres:
limit of limitation..Thus, in the present case. seniority lists
. notification which admittedly were issued by the. competent aut
at all ‘were adverse to respondent No. 1, he could have challe
same within limitation period prescribed by the law to have it
or set aside which he did not do so.

13. In the case of WAZIR KHAN v. GOVERNMENT:
N.-W.F.P. THROUGH SECRETARY IRRIGATION, PESHAW.
4 othes (2002 SCMR 889), this Court has observed as follows:-

or the foregoing reasons, this appeal is allowed, the impugned
sted 28-4-2010 of High Court of Sindh is set aside.

Appeal allowed.
b L D 2014 Supreme Court 347

Present: Anwar Zaheer Jamali and
Sarmad Jalal Osmany, JJ

MUHAMMAD NISAR---Appellant .

" The next question relates to the limitation. It is not den
upon rejection of the representation. by the competent

against the revised seniority list published in 1981, the aj

did not prefer appeal before the Service Tribunal and dll
the same to aitain finality. The appellant also did not £
objection to the seniority list issued periodically-:
intervening period and consequently it would be deemed
has accepted the seniority assigned to him in th
seniority list published in the year 1981. The matter re
the seniority of privale respondents inter se having.
finality would be deemed as past and closed transactig
could not be re-agitated after lapse of a period of about 15

versus .
[ZHAR AHMED SHAIKH and others---Respondents
al No.62-K of 2013, decided on 23rd October, 2013.

" (Against the Judgment dated 20-3-2013 -passed by High Court of
Sukkur Bench in C.P. No:S-2406 of 2010.) :

ndh Rented Premises Ordinance (XVII of 1979)---

: 2(j)---Devolution of tenancy onto legal heirs of tenant---Scope---
0‘F14'P ;;‘Gasn,l?:;:r .C?;;gg éﬁls iggfil;iéf]:é(YHANEv FEDE . S.2(j) of Sindh Rented Premises Ordinance, 1979 each legal heir
DIVISION, ISLAMABAD and others (1995 SCMR 579), this COB o
observed as follows:-- - ~ ENindh Rented Premises-Ordinance (XVII of 1 979)-— -
)---Devolution of tenancy onto legal heirs of tenant---Scope---
ord filed rent application against son of 'deceased'-tenaut/appellam
ground of default of payment of rent---Son of deceased tenant .
‘that he had purchased the rented premises from the landlord
n agreement to sell after the death of his tenant-father; that
tise of his tenant-father, he was not in possession of the
but his family members were--—-Validity---Such contention
1 displace. the law under S.2(j) of Sindh Rented Premises
itce, 1979, which stated that each legal heir of the tenant after
se became a. tenant, .therefore relationship - of ‘landlord and ’
d exist between the parties---When son of deceased-tenant put
lea in the rent application that he had purchased the property
a suit for ‘his remedies and vacate the premises and
ke sicceeded, he would be entitled to take—----
n---Appeal was dismissed accordingly

“The facts as stated above, clearly show that aft
recommendation of September 1981 was returned, app
case was reconsidered many times during the years 198
and on all occasions it was rejected and. persons juni
were promoted superseding him. The appellant remai
till 1990 and agitated after he was promoted on- (B¢
recommendation made by the Board on’ 12-4-1989. The-
making claim is fatal to the appellant’s case: The
counsel for the appellant contended that the appeliaat’
- -aware of what had been happening as_no list of
.considered for promotion was circulated nor any int
was supplied. This secms o be a-naive argument. EVEZ

vant is aware of the promotion and supersession. "

is. - In,yiew of the above pronouncements of this Court, the
hardly, any justification for the learned Division Benchrof*Highs
~ pass order that of implementation of the order dated 29-5-7-00'i
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GOVERNMENT OF NWEP
. REVENUE & ESTATE DEPARTMENT

" Dated Peshawar the 12 /03/2010

e

T No A / 7(/ - /Admn:V/PF(Abdul Latif) In pursuance of Judgement of Senior

Member Board of Revenue NWFP dated 08.03.2010 passed in Appeal No. 59/2010, services of

- Mr.-Abdul Latlf Tehsﬂdal Actmg CHarge basm presently posted as: ‘Tehsildar Mandanr District _

Buner, are hereby reguiarized with 1mmed1ate effect.

Sermior Mem e;/

Board of Revetiiie NWFP

No_ £/ 75— 8 /Admii:V/PF(Abdul Latif)
Copy to:-

Commissioner, Malakand Division. _ :
District Coordination Officer, Buner _ ‘ L : g
District Officer (R&E)/Collector, Buner : : ) _
District. Accounts Qfficer. BUNEr. . .o cos 1w o o o 6 om0
Reader to Senior Member Board of Revenue NWFP

Officer concerned.

Office Order File.

Personal file.

00 WOV W

Sefiior Mentber—"
Board of Reveiiue NWFP




GOVERNMENT OF NWFP
S ese e o REVENUE'& BSTATE-DEPARTMENT

2 Dated'Peshawar the ,0/03/2010 )

. No e /Admn:V/PF(Qaiser Khan) In pursuance of Judgement of Senior

Member Board of Revenue NWFP dated 08.03.2010. passed in Appeal No. §9/2010, services of
Mr. Qaiser Khan Tehsildar Acting Charge basis pr esently posted as Tenszldar Gagra Dlstnct

Buner, are hereby regularized with immediate effect.

By L T S —

}' No / / rg 4 f?/ /Admn: V/PF(Qalser Khan)

Copy to:-

Commissioner, Malakand Division.

District Coordination Officer, Buner

District Officer (R&E)/Collector, Buner,

District Accounts Officer Buner. [
. Reader to Senior Member Board of Revenue NWFP:

Officer concerned.

Office Order File.

Personal file.

00 = Oy L W =

, ’ Sem em
i .. .. . . Boardof Revemfe/NWFP.

S (or Mer g
Board of Re\lerm




. AL IN THE COURT OF AHSANULLAH & KHAN'SENIOR MEMBER
. .

BOARD OF REVEN(E NWFP .
.................... ?Aﬁl‘{‘;ﬁ}'zgx |
CaseNo.  sopotg Ao
Date of institution. - 16.02.2010 - ;’ ':3 o
‘Date of Decision ' 08.‘03.2010 i '@.. - ; v

o

R‘ g I

2. Qalser Khan Tehsrldar Gagra Actmg Charge basxs Dlstnct Buner-

R LD U Cerienriienas [ (Appellants)
- Versus ,,
1. District Officer: (R&E)/Collector Buner L , .
2 Senior Member Board of Revenue NWFP...........oov.. (Re‘spondent) ‘ : ;Z
'ORDER o
© 08.03.2010 e
r o : : | . /i
Thls is a Departmental appeal ﬁled by M/S Abdul Latif and
Qaiser ‘Khan Tehsxldars (Aotmg Charge Basis), District ,Buner for
promotion as T-ehsrldar on regular busis, | 3\
Appellants with - their ‘counsel present. Arguments heard. : "ﬂ ’
Comments received from Assistant Secretary (Estt) Board of Revenue
NWFP and record of the case gone through.
Brief facts of the case are that the appellants are regular District :'ii;
‘Kanungo (BPS 14) and they were promoted to the: post of Tehsﬂ’d;—‘
(BPS-16) on Actlng Charge basis on 22.10.2009 and at present they are
I working as Tehsrldars in Dlstrlct Buner. 2
: Counsel for the appellants pleaded that - the appellants have
rendered sufﬁclent service in ’?.evenue Department arid are servmg as :
Tehs1ldars on Actmg Charge basrs end. have passed the Departmental | ,';3.
Examination of Tehsildars and he rferred to Section-9 of the NWFP ‘
(Appomtmem, : Promotlon and Transfer) Rules 1989 regarding ‘
appomtment on Acting Charge basis. The counsel for the appellants ;;ﬁ',
further argued :that the appellants ¢re already holdmg the posts of . ?_i%
Tehsildars and' their regular appomtmcnt / promotlops as Tehsildars '%‘Q’
will not affect any one nor drsposes any other officials from the post of- B ;::
Tehsildars (BPS ~16) agamst wluch they are already working on Acting o :IE
: Charge basis and also availing the financial benefits, The counsel for ‘ i";‘ .
- the appellants | submltted verdrcts of Supreme Court of Pakistan m ‘ ;ﬁ]
' certam cases whereby the Supreme Court of- Paklstan held that where a | E‘% |

‘ ’ . el
e ——————




ﬁ';«#’f-'/‘ TOUON
post was avallable against whlch c1v1l servant could be promoted where -

such civil servant was qualified to be promoted to such hlgher post and

where he was put on such lugher post on ofﬁcw.tmg or actlng ‘charge .‘

~ basis only because requisite exercise of allowing regular promotlon fo'.‘., il

such post was being delayed by Competent Authonty and where he was

| subsequently found fit for such promotton and was so promoted on

_ regular basis, then the civil servant was entitled not only to the salary
attaching to such post but also to all consequentlal benefits from that
very date from which he had put on the said post on officiating or '

Acting Charge basrs

In light of 'abovie autliorities.o'f Supreme Coui't of Pakistan submitted by
the counsel of appellauté and undef circur'nstances-‘of the case and
comments of Estabhshment Set.tlon of Board of Revenue NWFP that
the SSRC has* already decided in a meetmg that Dlstnct Kanungo,
HCR, Dlstnct Revenue Accountants included in the Semonty Llst of

 Naib Tehsildars for the purpose’of Promotion to the post of Tehsildar |
as all the above posts i.e. DlStI'lCt Kanungo HCR District Revenue
Accountant and Naib Tehsildar carries equal grades (BPS-14) and are

| encircled in the Revenue heirachy and the next step for the above
categories 1s Tehsildar Cadre.. As such the appeals of appellants are ‘
accepted and the appellants are selected/ promoted to the post of

Tehsildar (BPS 16) on regular ba31s with immediate effect.

' ANNOUNCED . s g N

o ©08.03:2010 -~

(Asanﬁl}%k’rhﬁ( ~
~Senior Member, -~

Board of Revenue NWFP.

o

- Reader '8
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 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- CAMP COURT SWAT

<
O

‘Service Appeal No 1154/2016

‘o

/.'»""lu ARHT \
P 3

Date of Institution. .. 16.11.2016

-t

Date of decision... 04.10.2017 ,\\\ "”jli//’/ ‘

Kamalistan Tchsildhr Barikot, District Swat. ‘(Appellant)

Versus

The Government of Khyber Pakhtunkhwa through Chief Secrétary, Peshawar
: ;.and ? others, (Respondents)

-

MR. IMDADULLAH, - :
Advocate For appellant,

Mt MUHAMMAD ZUBAIR, : . -
District Attorney e For respondents.

MR. NIAZ MUHAMMAD KHAN,

CHAIRMAN
MR, GUL ZEB KHAN,

MEMBER
JUDGMENT

NIAZ MUHAMMAD KHAN, CHATRMANT= Arguments of the Ieam‘&ﬁ

".‘,;
counsel for the parties heard and record peruscd ~ '

FACTS

e

5

The appellant was shown at S.flo. 18 in the seniority list of K~'a.r1ung0.,P shaw ‘”.“ ’
issued on 31.12.2008. Thereafter he was promoted as Naib Tehsildar on

08.11.2010 by the order of the Senio.r.Member Boarc‘l— of Revenue, purportedly on |

the basis of z judicial ordér dated 20.10.2010. Then énothcx: seniority ’-lislt waﬁ
prcpared ¢n 26.4.2013 and he was shown at S.No. 167 in the seniority list bf Na'ib, -
Tehsildar: as it stood on 31.12.2012. But on 09.09.2016 an order was pass.ed by

the Semo; Member Board of Revenue by w1thdraw1ng the order. of promotlon '

dated 20.10.2010 on the ground that the promotion/regularization wa%made in




© Lol

b

Y —

ation of the service; rules and instructions without holding the meeting of the
Departmental Promotlon Commlttee Against this order a departmental appeal was
preferred by the appcllant on 19.9.2016 which was dxsrmssed on 07 11,2016 and' .

thereafter the present appeal was ﬁled on 16.11 2016

‘ARGUME{NTS

3. The learned counsel for the appellant argued that the a similar case

i ' ;
entitled "Muhammad Amin Vs, the Government of Khyber Pakhtunkhwa through

- Chief Secretary, Peshawar and 2 others" bearing service appeél No. 1155/2016

has beer, decided by this Tribunal on 09.08.2017. That on the principles of

similarity and equal treatment, the present appeal is liable to be accepted. He -

further argued the appeal on two scores. That an order of promotion once passed

cannot b2 withdrawn on the ground that the promotion was made in violation of

rules or taw and in this respect the learned counsel for the appellant relied upon

PP

judgments reported as 1996-SCMR- 1350 and 2004-SCMR-630. The second

argument was that 'on the principle of locus poenitentiae. the authority withdrawing

the order must adh¢re to the minimum standard of due process. In this regard the

learned counse! for: the appellant relied upon a judgment reported as 1992- SCMR

1470 According to the learned counsel for the appellant no chance of hearmg or-

any notice was ever served on the appellant. -

4. On the other hand the learned District Attorncy argued that the orxgmctl

order dated 20 10. 2010 was 1llegal and the SMBR has rxghtly withdrawn his |
| | ATTES TR
earlier or:ler, l e

CONCLUSION - T

U‘...‘ s

Taere can be no two opinions about this settled proposition of law thaﬁ’af(._vw;l “ﬂ

any -irreg;ularlty or illegality is committed by the department then the suffere:r

ol




']udfzmenu

o 7
d not be the civil servant and in this respect the -two formcr reported

shoul

pressed into service by the learned counsel for the appellant are vcry

much clear. Though defence of locus-poenz'temz’ae is available only in those orders

which are not void but before withdrawing any order the minimum standard of due

- process, i+t least, should be honored which has not been done_in the instant case.

6.

“and the ovder dated 09.09, 2016 1s set a51de The appellant shall be entitled to all

- |
back benefits.  Parties are left to bear their own costs. File be consigned to the

P
record ro-m.

L/,/) /4//w)?/ (56/%/,%@4/%( /éW/”

%WW’I
P

e

The nutshell of the above discussion j is that the present appeal is accepted '
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BEFORE LHE KHYBER pak HTUNKE WA g ERVICE TRIBUN
CAMP COURT SWAT

Service Appeal No 1020/201¢

Date of‘Ininlution... 30.09.2016

Date of decision. . 06.09.2017

Abrar Ahiaad 'presently Posted as Tehsilday Babozai, Swat,. (Appeltant)

Versus

Ao Senjor Member Board of Revenue, Khybe

r Pakhtunkhwa Peshawar and
others,

(Respondents) K
G SHALSUL HAp) ~ ’M,,-/N *[o Sk
Advocate L - Forappellant. ' >
. . (sw‘
o . ~ v
MRCMUH MM A D ZUBAIR, , < P o
Distric Alterney _ " For respondents, Lo )
INNPY4 AUMAMMAD KHAN, L ' CHAIR! AN T
SRUAHMAD HASSAN, MEMEER . ‘
ADOMENT
MAL MUHAMMAD kyan CHAIRMAN: - Arguments of the learned
‘ -
Ccuonsel for the barties heard and recorq perused, |
FACTS
- The appellan was recruited as Patwar in 1985, Later on he' was promoted
TR Nald Tehsildar op acling charge basis o 09.10.2009. That against this order
ronie of his coleagues meved 4 departmenty] appeal which wad decided vide
Srder dated ¥ 1.2009 and the original order of Prcmotion wag kept intact to the
extent of appellant. Byt after lapse of 7 Years respondent No. | through an order
dated 09.09.2916 withdrew  earlier promotion order o the ground that
premoetontregularization ™as made in viplatio of scrvice rules and Instructions 7
. 'A".r
wWithout holdir.g-; of Dcpartmenta}l Promolion Commitee. Against this order as’ o AT
N .
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departmenyg appeal was fijeg which wag rejected on 29.09.2016 ang thereafter

e presen; appenl.

ARGUMENTS
_—_\"—“__.

3. The learned counsel for (e appellant argued he appeal on (w
|

0 scores,

That an orqer of promotion once passed ¢

annot be withdrgwy on the ground thay

the promotion Was made in vig),

ation of ryjes or law and in (i Fespect the learned

-

sounsel for (he appellant reljed upon

Judgments reported s 1996.- SCMR-135p

and 2004-SCMR. 630. The sccond argu

MENt was that on (he principle of locus

coeniientioe (he authority \\'j[fuimwmg the order must aldhcrc (o the minimum

fandard of dye process. In this regard the learned counscl for the appellan relied

tDon a judgiment reported as 1992-SCMR. 1420, According to the learned counge)

[R— i
. Ths.y
SR [

Coerpelant no chinee ol hearing o

any notice was ever served on (he

3 On the other hand the learned Disqricy Attorney argued that the original

arder dated 20.10.2010 was illegal and the SMBR has rightly withdrawn his

carlier opder,

CONCLUSION '
== LUSION
5. There can be MO WO opinfans

about this set(led Proposition of law that if

any fregularity or legality IS cemmileq by the department (hen the sulTerer

shotld not pe the civil SCNANL and in (pg respect the two former reported

Juduments pressed into service by the learneq counsel for the appellant are very

much cleay, Though defence (1!'.-"e;-:_'.:.a-&-_;?m-'m'iw;/irw IS avaifuhfo onlvin those orders

“whica are pog verd but before Wit hd

Wing any order the Minimum standard of due

PIOCess, at feast.

should pe honorag Wl"uch has not been dope in the instant case.,

o
4




at liberty
o proceed furher In accordance With !aw whiie considering the

appellant on
acting charge basis on 09.09.2016. par;

arties are left to bear their own costs. File be
consigned to the record room.
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GOVERNMENT OF KHYBER PAKHTUNKHWA . Gg/
ESTABLISHMENT DEPARTMENT ‘

B Dated Peshawar the October, 30.2012 .

NOTIFICATION

NO.SOE.I(ED) 2(192)2012-

Consequent upon the recommendétioﬁs of the.
Provincial Selection Board, the competent authority is pleased to order the promotion
of the following PMS BS-17 (Acting Charge)/ Tehsildars to the post of Provincial
Management Service (BS-17-), on regular basis with immediate effect:-

S.NO NAME OF OFFICER -
Mr. Sajid Nawaz

Mr. Kashmir Khan

Mr. Khalid Qayyum

Mr. Muhammad Yousaf Kareem J

. Muhammad Imran

Myr. Sohail Ahmed Khan

Mr. Muhammad Shah Jamil

;ml o~ o] o el v N
2

Mr. Naveed Akber

\D
<
-t

. Hamid Ali Gigyani
TAkberShah T

=
Z

11 My, Muhammad Al Shah

12. Mr. Muhammad Zaman Khattak
13, Mr. Bagh Bostan
14. Mr. Amjad Ali

15. Mr. Safdar Azam Qureshi

16. Mr. Sajid Hussain

17. Mr. Israr Ahmad

18. Mr. Muhammad Fahim _ . t
19, Mr. Adalat Khan
20, Mr. Said Qadir

'5 2 Mr-. Jan Alam ~

—

L. 22 Mr. Abdul Wali Khan |

I1 23 Mr. Samiullah _‘
[ 24 Mr. Abdul Nasecr N
I - -

L




: 230 NMr. Haider Hussain

i 26. Mr. Qaisar Naz )
27. Mr. Muhammad Riaz

YY) Mr. Muhammad Naib Din -
29. | Mr. Abdul Latif o

‘\// r ul La
30. Mr. Qaisar Khan
2. On promotion the above officers will be on probation for a period of one

year in terms of Section-6(2) of Khyber Pakhtunkhwa Civil Servants Act 1973, read with
|

Rule-15 of Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and

Transfer) Rules, 1989.

3. Consequent upon above, the following postings/ transfers are ordered

with immediate effect:-

S.# Name of Officer | From To '
1. | Mr. Sajid Nawaz | DO(R), Bannu. Retained on the same post and
: station. 1
2. | Mr. Kashmuir Tehsildar/ Inspector | DDO(R). Paharpur D.1.Khan l
Khan Stampsg, D.1.Khan against the vacant post. :
3. 1 Mr. Khalid Tehsildar, lrrigation | DDO(R). D LKhan against the
Qayyum D.1.Khan vacant post.
4 | Mr. Muhammad | Political  Tehsildar, | DDO(J), Hangu against the vacant |
Yousaf Kareem | FR Kohat post relieving Mr. M. Abid,
DDO(R), Hangu of the additional
charge of the post.
5. | Mr. Muhammad | Assistant to | Retained on the same post and
Imran Comumissioner, station
Malakand
6. | Mr. Sohail Ahmed | DDO(J), Retained on the same post and
Khan Khawazakhela. station
7 | Mr. Muhamumad | Tehsildar, Lal Qilla | DDOU). Sharingal Dir Upper
Shah Jamil Dir Lower against the vacant post.
8. | Mr. Naveed APA FR, Peshawar. | Retained on the same post and
; Akber station B
| 9. 1 Mr. Hamdd Ali Finance Officer, | Secretary District Public Safety
: Gigvand MSDP, LG&RDD Commission, Peshawar against
' the vacanl post.
10 NIr. Akber Shah | Tehsildar/Reader to | Deputy Secretary. Board of

SMBR

Revenue aguinst the vacant post

DDO(R), Swabi.

Retained on the same post and

station




[ 2

Zaman Khattak

station

i 13. | Mr. Bagh Bostan Political  Tehsildar, | DDO(R), Takhtbhai Mardan
‘\ Upper Orakzai against the vacant post.
14. | Mr. Amjad Al Tehsildar, Swabi | DDO(J), Swabi against the vacant
L A Scarp WAPDA, | post relieving Syed Muhammad
E Ma1dan Ali Shah, DDO(R), Swabi of the
: . additional charge of the post.
15. | Mr. Safdar Azam Tehsﬂdal Manseh1a Secretary District Public Safety
Qureshi Commission, Mansehra relieving
Mr. M. Anwar Khan Sherani,
DDO(J), Mansehra of the
. A | additional charge of the post.
16. | Mr. Sajid Hussain | Tehsildar, Balakot - DDO(F), Haripur against the
. vacant post
17. | Mr. Israr Ahmad | DDO(R), Booni | Retained on the same post and
" | Chitral. station
18. | Mr. Muhammad | Tehsildar, Barikot. DDO(F), Swat against the vacant
Fahim post. N
¥ 19. | Mr. Adalat Khan | Political ~ Tehsildar, HRDO Shangla agamst the vacant
Khar Bajaur post.
. 20. | Mr. Said Qadir Tehsildar, Khal DDO(F), Shangla against the
; ' vacant post relieving Mr. Anwar
', Zeb, DDO(), Alpuri Shangla of
‘ the additional charge of the post.
i 21. | Mr. Jan Alam Tehsildar, Babuzai Secretary District Public Safety
| Commission, Dir Upper against
the vacant post. '
; 22. | M~ Abdul Wah Tehsildar, Dir Upper | DDO()), Dir Upper against the
P . rhan vacant post relieving Mr. Arshad
v, Al, DDO(R), Dir Upper of the
additional charge of the post.
23. | Mr. Samiullah Tehsildar, Bannu DDO(]), Bannu against the vacantj
post
24. | Mr. Abdul Naseer | Tehsildar,Rajar HRDO, Peshawar agamst the
Swabi. vacant post
25, Mr. Haider Assistant to | Retained on the same post and
| Hussain Commissioner (Rev), | station
Kohat.
26. | Mr. Qaisar Naz Tehsildar, Kohat. Secretary, RTA, Kohat against the
vacant post
27. | Mr. Muhammad Tehsildar, Lahor | DDO(R), Lahor Swabi against the
Riaz Swabi vacant post.
i 78, | Mr. Muhammad | Tehsildar, FATA | Section Officer, FATA Sectt:
i ~Naib Din Sectt: against the vacant post.
. Mr. Abdul Latif Political  Tehsildar, | DDO(R), Khado Khel Buner
\ Mamund Ba]uu against the vacant post. '
Mr. Qaisar Khan H ! Tehsildar, dagxa % DDO(F), Buner against the vacan
| Buner post '

CHIEF SECRETARY
KHYBER PAKHTUNKH? é
\ .

[T
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A copy is forwarded to:-
Additional Chief Secretary, FATA. \
Senior Member, Board of Reveiue, Khyber Pakhtunkhwa.
Secretary to Governor, Khyber Pakhtunkhwa.
Pl‘il‘lCipal Secretary to Chief Minister, Khyber Pakhtunkhwa.
Secretary to Govt. of Khyber Pakhtunkhwa, Transport Department.
All Divisional Commissioners in Khyber Pakhtunkhwa.
All District Coordination Officers in Khyber Pakhtunkhwa.
Secretary (Adm: & Caord), I’ATA Secretariat
Accountant General, Khyber Pakhhunkhiwa.

- Accountant General (PR), Sub- Office, Peshawar.,
- Political Agents, Bajaur & Orakzai.

- Al District Accounts Officers in Khyber Pakhtunkhwa.

. Agency Account;; Officers, Bajaur & Orakzai .
- Project Director, Municipal Services Delivery Programme (PMU), Peshawar.

- SO(Secret)/SO(Admn)/SOE-1/ EQ/ Librarian, E&A Department,

- PS to Chief Secretary, Khyber Pakhtunkinva.
- PS to Secretary Establishment. ¢

- PS to Special Secretary(Estt), Establishmeint Department.
19.
20.

PAs to AS(E)/ AS(FIR )/ DS(E) Fstab: Deptt:
Officers concerned.
Otfice order file.

- Personal {ile of the officers concerned. -
. ; Jo b
—— e : (VLS 2 g P/ v éd (o /2
. ; (NAJM-UB-SAHAR)
' . SECTION FFICER(E-1Iy -

SIHSAN AFRIDI® - I
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