Form- A

" FORM OF ORDER SHERT

Court of

Imp
“Date of qr'a_c;'m___ N
proceedings

20.06.2023

lementation Petition No._ 392/2023

Order or other proceedings with sipnature of judge

3

The execution petition of Mr. Zaheer Ahmad
submitted today by Sardar Muhammad irshad Advocate,
It is fixed for. implementation report before touring

Single Bench at A.Abad on

et ol £ L
COrieingid file

be requisitioned. AAG has noted the next date.

By the order of Chajrman

—-——

REGISTRAR

I
1
1




WY
LY
S 4
-rT,
L)

BEOFRE KPK SERVICE TRIBUNAL
PESHAWAR

Execution Petition No-392- /2023

Zaheer Ahmad S/o Shamraiz, R/o Mohallah Thanda Pani,
Village & P.O Biran Gali, Tehsil and District Abbottabad,
ix-Clearner (C&W) Division Abbottabad

....Petitioncer

V/S

Secretary (C &W) through Government of KPK Peshawar

1.
2. Deputy Director (C &W) Department Abbottabad
3. Eixccutive Ingineer (C &W) Division Abbottabad
4. Sub Divisional Officer, Building-I1 (C &W) Abbottabad
5. District Accounts Officer Abbottabad
....Respondents
INDEX
No [ T3 Description of Documents * v, 7 | Annexare|iPager
1 lExecution petition with affidavit - .13
2 | Copy of order date 22/02/2019 A 4
3 _1 Copy of petitioner’s appeal i B 5=
4_ | Copy of judgment dated 20/09/2022 _ C  ha-—16
3 | Vakalatnama - Y3
wee
Petitioner
Through:-

—&-x((uL/Q i
M
(Sardar Muhammad Irshad)
Advocate High Court
1A Gulistan Colony Coliege
Road Abbottabad ;
Cell:+92343-3326000

A
LEmail: Sardarmuhammadirshad7@gmail.com
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BEOFRE KPK SERVICE TRIBUNAL
PESHAWAR

Execution Petition No.3 45( /2023

Zaheer Ahmad S/o Shamraiz, R/o Mohallah Thanda Pani,
Village & P.O Biran Gali, Tehsil and  District Abbottabad,
Ex-Clearner (C&W) Division Abbottabad

K hvyher Pakhtukbws
Bervice Tribw nal

Disugy No.M.Petitioner

V/S vueaK2/éf2622
1. Secretary (C &W) through Government of KPK Peshawar
2. Deputy Director (C &W) Department Abbottabad

3. Executive Engineer (C &W) Division Abbottabad V

4. Sub Divisional Officer, Building-11 (C &W) Abbottabad
5. District Accounts Officer Abbottabad

....Respondents

EXECUTION PETITION FOR EXECUTION/IMPLEMENTATION
OF ORDER CONTAINED IN JUDGMENT DATED 20/09/2022
PASSED BY THIS HONOURABLE TRIBUNAL IN SERVICE
APPEAL NO 1084 OF 20109.

I{esppctful]y SheWeth:-

The petitioner submits as under:-

1. That the petitioner was removed from service vide order dated
22/02/2019 of respondent No 3. Copy of the said order is
annexure-“A.

2. that the petil‘ioher filed appeal No 1084/2019 before this
Honourable Tribunal for setting-a-side above -order and for his re-
instatement in service. Copy of aforesaid appeal is annexure-"B”.

3. That this Honourable Tribunal has been pleased to accept the
appeal and direct petitioner's reinstatement in service with
direction  to respondents to conduct denovo inquiry vide
judgment dated 20/09/2022 in service appeal No 1084/2019.

Copy of the judgment is annexure-“C”. :
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4. That the petitioner repeatedly approach respondents for his
reinstatement for the purpose of denovo inquiry but no action in
the matter was taken which cofnpelled the petitioner to approach
this I—’[onoﬁrable Tribunal for execution /implementation of order
contained in Para-7 of the judgment dated 20/09/2022. Tor

 facility of reference abbve order is reproduced as under:-

“In view of the above, the instant appeal is partially
a.ccepted and the appellant stands reinstated in service for
the purpose of denove inquiry, to be completed within 90
days of the receipt of copy of this judgment, in view of
discussion in the preceding paras. Needles to mention;that
the appellant be given proper opportunity of defence.
Parties aré left to bear their own costs. Consign”

It is, .therefore, prayed that respondent No3 be directed to

implement the order of this Honourable Tribunal by petitioner’s

reinstatement for the purpose of denovo inquiry.

Any other relief which this Honorable Tribunal deems fit in the

circumstances of the case may graciously be awarded.

Petitioner

Through:-

(Sardar Muhammad Irshad)
Advocate High Court

1A Gulistan Colony College

Road Abbottabad

Cell:+92343-3326000 ]

Email: Sardarmuhammadirshad7@gmail.com
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BEOFRE KPK SERVICE TRIBUNAL
- PESHAWAR

Execution Petition No. /2023

- Zaheer Ahmad S/o Shamraiz, R/o Mohallah Thanda Pani, Village

& PO Biran Gali, Tehsil and District Abbottabad,
Ex-Clearner (C&W) Division Abbottabad

: ....Petitioner

V/S
1/

Secretary (C &W) through Government of KPK Peshawar

Deputy Director (C &W) Department Abbottabad

Executive Engineer (C &W) Division Abbottabad

Sub Divisional Officer, Building-II (C &W) Abbottabad

District Accounts Officer Abbottabad

Pl

....Respondents

AFFIDAVIT o

I, Zaheer Ahmad, petitioner do hereby solemnly affirm and declare

that the contents of the accompanying execution petition are true

- and correct to the best of my knowledge and belief and nothing has

been concealed from this Honorable Tribunal.
,Depoﬁe t

VERIFICATION

Verified on Oath at Abbottabad-on day of 20t of June 2023 that
the contents of above affidavit are true and correct to the best of
my knowledge and belief. ’

Zhe e,

Dcponont
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/' Vilage & P.0O Beringali Tehsil & Dtstnct Abbottabad

- Mr. Zaheer Ahmad S/I0 Mut;ammad Shamra‘. RIO Mohallah Thanda Pani

Village & PO Beripgali Tehsal & District Abbot:abad posted as Cleaner in C&W Division .

Mbbottabad . issved 2 not;ce for l'm qhanncp from . duty thcough regasternd

' acknowiedgement on hls home address vndz: this office letter No. 1584/163-E dated

26/0212015 but after lapse of 15 days of the issuance of notice, the ofﬁcnal dld not
respond Then a nottce was pubhshed in the: leadlng newspapers in which the offi cnal»
was dlrected to resume his duty within 16" days of the: publlcation of the notice in the
newspaper, but after lapse of 15 days of the notlce “published . in the Daily AAJ

newspaper on 29108/2015 the official still falfed 10 resume h;s duty.

Smce, Mr. Zaheer Ahmad S/0 Muhammad Shamraz R/O ‘Mohaltah

"Thanda Pani Vlliage & PO Benngall Tehsil. & District Abbottabad is hereby removed

from serwce under Para-9 of Govemment of Khyber Pakhtunkhwa servants (E&D)
Ruies 201 1inthe bes* interest of Govemmem /

EXECUTIVE ENGINEER
Couy to the;

N bupermtendmg Engineer C&W Csrcle Abbottabad for mformatlon please

. w. " District- Account Officer. Abbottabad for mformatlc)n and necessary action

please. . .
’ m Sub Dwnswnat Officer (Butldmg Il) C&W Division Abbottabad for information
-and necessary action. .
v, Dw;s;onal Account Oificer (Local) %¢ informatiun and necesaary dction.
v.. " Head Clerk C&W Division Abbottabad for tnformatton and necessary action
vu “Mr. Zahear Ahmad S/O Muhammad Shamra7 RIO Mohallah Thanda Pani

4

com ;. A o '
- L—J umcs OF THE. _ M
‘. S EXECUTIVE ENGINEF.R '\
caw mv:s-ou ABBOTTABAD. .' .
Ref 375/ /5 / Dated g‘y A-cl7
- OFFICE ORDER b



¥  BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

Appeal No. ' /2019

Zaheer Ahmad son of Shamraz, resident of Mohallah Thanda Pani, Village

& P.O Beran Gali, Tehsil & District Abbottabad, Ex-Cleaner (C&D)
Division, Abbottabad. ' :

...APPELLANT

VERSUS

1.  Secretary (S&W) through Govt. of Khyber Pakhtunkhwa,
Peshawar. '

2. Deputy Director (S& W) Department, Abbottabad.
3.  Executive Engineer (C& W) Division, Abbottabad.
4.  Sub Division Officer, Building-II (C& W), Abbottabad.
5. . District Accounts Officer, Abbottabad.
...RESPONDENTS
SERVICE APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
ACT, 1974, SOLICITING SET-ASIDE DISMISSAL
ORDER NO.376/158-E DATED 22/02/2019 PASSED
BY THE RESPONDENT NO.3 ON THE BASIS OF
FAKE AND FABRICATED ABSENT PERIOD
05/02/2015 TO 07/04/2016 in lieu of leave WHEREBY
_L VIOLATING SECTION 9 (E & ND) RULES, 2011,
Al T |

ORDER DATED  22/02/2019, REINSTATED

PETITIONER ALONGWITH BACK BENEFITS. ™
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'PRAYER: ON ACCEPTANCE OF INSTANT APPEAL

THE IMPUGNED ORDER DATED 22/02/2019 MAY
KINDLY BE SET-ASIDE AND ABSENT PERIOD
MAY KINDLY BE TREATED AS MEDICAL LEAVE
WITH PAY AND WITHOUT PAY RESPECTIVELY
AND PETITIONER MAY KINDLY BE REINSTATED
ALONGWITH ~ ALL ~ BACK  BENEFITS
THROUGHOUT OF PETITIONER FROM DUE DATE

MAY KINDLY BE ISSUED SALARY/ ARREAR AND

'ANY OTHER RELIEF WHICH THIS HONOURABLE

TRIBUNAL DEEMS FIT AND PROPER UNDER THE -
GIVING CIRCUMSTANCES OF THE CASE MAY

PLEASE BE GRANTED TO THE APPELLANT.

Respectfully Sheweth;-

. May it please your lordship the brief fact of the instant

appeal are as under:-

L. ‘That, petitioner was serving as class-II/ Cleaner -
since 3 1,/072006 to up till now in the department of -

reépondent No.3. Copy of appointment order

| Mg_;_ig__« No.1496 dated 31/07/2016 and service boo\k of the

appellant are attached as Annexure “A” & “B”.



That in Feb, 2015 appellant fell ill, on the. advice

of Mechcal Ofﬁcer through MLC appellant ﬁled' :

an apphcauon for medlcal leave on 05/02/2015 o

" 06/03/2015 after the complenon of sa1d perlod. '
_appellant moved Aanother appl-lcanon »onj

‘06/03/2015 to 06/04/2015 When pet1t10ner not. |

feel well thereafter another appllcatlon submltted

by the appellant on 07/04/2015 to 07/04/2016 '

‘ thhout pay on the medlcal ground Copy of the :

apphcatlons and medlcal record are attached as" B

Annexure “C”,to “G”.

That re’spondents. ve‘rbally told -the _petitio'ner that
~ your applicatjion on respect of medical leave have .

* been sanctioned by the department. =~

" That after the explry of leave absent perlod |

appellant assumed his duty but respondent No.3

- d:d not assumed his atten’dance ' Appellant
R 'scvcrally visit the ofﬁce of the rcspondent No.3 .

- 'but respondent No 3 d1d not allow to appellant for

attendance.

* That on 26/02/2015 *vide letter  No. 1584/163-F;

- respondent No.3 . give absence notice ‘to the



h\_

‘appellant'and there'aftef another absent notice was'

issued to appellant on 08/03/2015 v1de letter

No. 3107-163-E and on 27/08/2015 glve show “

‘cause notlce absent from duty by the respondents

Appellant. glve reply of the show cause notlce
a]ongwnth complete med1cal reeord to" the
lespondent No3 while‘ lll condltlon vxtas m the
knowledge of 1espondent No. 3, respondent No. 3 |
malaﬁdely glve advertisement in da1ly AaJ COpy. |
of the notlees- and advertl_sement-‘ are annexed  as

Annexure “H” to “K”. .

That ,th'e | fespondents wi'll'l’nlly- _-vi'ctitnize,_ the
petltioner/ ‘appellant and treated absent‘ period in L
l‘leu ‘of medical leave, -and ‘t.l'lereafter‘:’ inltiated‘ |
proceeding -‘ex-part)'/ without giVi-ng op-portnnijty‘ of
personal hearlng .and‘vi'olation of under‘ Section"9
of (E & ND) Rule 2011 in consequences upon |
respondents 1ssue termmat1on order agalnst the-
petl.tloner .v1de order No 376/ 158 E dated .
22/02/2019 Wthh was recelved appellant on
Q‘4/03/2019’. Copy of ord‘et' N0L376(158-E 'dated.

22/02/2019 is annexed herewith as Annexure “L.



. Tliat respondentS' ‘w-ithont- any sUSpens“ion‘ order,
| .stopped appellant’s 'sal'ar")‘( from 29'/08/2(_)1_5',
lllegally; while appellant resumed his duty after-the._
good health in thlS respect appellant submitted_l
-deI'lOUS appl1eatrons for releasmg his’ salary/
arrears  but respondent,s drd not ‘give any

o conSIderatlon w1th due course of law ‘

That if v-.appellant Aabse'nt from' duty on 2.6/0.2/2615‘ :v
and' giVe"' a_dvertisernent 1;1 “darly AaJ” 'o.n.
, .29/08/2015 aﬁer lapse of 4 years termmated‘:»

| appellant on 22/02/20]9 why respondent had not ,.
pr oceed agamst the appellant within 4 years there

- are no excuse and reason in respect of v01d ordei -'

of termmatlon on the part of respondents

That on the; reqnest 'of ap»p.e_llan_t',. respon'dent d1d '
: not'pro_\)ide single doeument/ record. to#appellant-
‘even then appellant ﬁle apphcatlon under nght to '
lnformatlon CAct 2015 on ll/03/2019 but‘
respondent N03 dld not respond to appellant
‘ therealter the appellan.t filed a-.cornpln'ant before the N ll
proper' forum again'st’ the res_ponde‘n‘ts.‘ Copies :off_
applic’ati‘on‘,' complaint, vnoti'ces ..and. -l reglster
receipts are aftached as Annexure “M” to “Q”
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That being aggrieved from the ordEr of

'respond'e.nts, appellant filed a: depértlrlerrtal appeal

on 22/03/201@-‘ but th_eﬂres'pondent- did not decide

depaltmental appeal with the- spe(nf cd time so

that after ldpS of that perlod 1mpugned order dated

22/02/2019 passed by the respondenl No 3 |

'plesumed to the ﬁnal order and thereaﬁer under

\

section 4 KPK,Seere Trlbu‘na'l ‘Act,’\ seryice' -

- appeal is maintaihéble. Copy of appeal is attached - |

as Annexure “R”_,

That appellant have no other remedy except

o vplesent appeal before th;s Honourable irlbunal

mler-alla on the follong grounds-;-

GROUNDS:-

"That the imp,ﬁ'gned order dated ‘22'/.0'2/201'9'

I

" against the law and facts hence, liable to be .

set-aside.

b.  That no inquiry proceedings are carried out . -
by the inquiry officer in .aceOrdanee with
~law and justice' and rules 'I_but_ all the

proceedings are done in the absence of the

appellant and the impugned order.‘js passed

" by respondent No.3 to cover his own



- Imalaﬁ'de action as‘Well as the' faults of his
'own office ofﬁc1als in utter dlSlegard of the '-

law on the subject thus the 1mpugned order

is unsustainable in the eye of law and are

: liab_le to be set-aside. - . -

That --th'e respondent No.3 will"fully sltow -

absent period rathet than medical leave with'- ,'

, pay and w1thout pay and thus commltted

hlgh 1nefﬁc1ency and lack of mtcrest in hlS ‘

ofﬁ01al duties (as matter of right : therefore'. '

legal action should be taken agalnst the sald‘

respondent under the relevant law- and void

- order may 'kmdly be"_set'—aside and appellant

may kindly be 'reinst‘ated a-long_With' all back

bene_fit.

That the 'respondent No.3 before passing th_e_, :

. impugned order - did n(')t"' afforded an

opportunity even did not consider the record
which s already been given to the

respondents Thus the 1mpugned order be1ng'

. 'V1olat10n of law as well as the natural justice
is 'hable' to be set—aside and appellant is

‘entitled to ‘the re-instated on service

a‘long_vl/ith all back benefit alongwith salary. -



~ Dated: 22 /p7/2019

| VERIFI.CATION;- o

e.  That during the entlre period of service no. '
f:complamt of any kmd against the appellant.

| 'havmg sole supporter of hrs famrly,, '

therefore the 1mpugned order may kmdly be

. set-aside alongwrth back beneﬁts.

It is, therefore h.umbly. 'prayed' that on aeceptance'

~of mstant appeal the nnpugned orde1 dated 22/02/2019
llmay kmdly be set- as1de and perlod of absent may klndly |
' be treated as medrcal leave with pay and appellant may

- kindly be reln‘stated al‘ongwrth’ al‘l back '-beneﬁts and

salary/ arrear of appellant throughout from the due date o

may kmdly be 1ssued and any other relref Wthl’l thls
‘_ Honourable Trrbunal may deems fit and proper under the |

g,lvmg c1rcumstanees of the case may please be granted o

o the appellant. ,

...APPELLANT

WAAD LIAQAT)
1gh Court, Abbottabad

- Verified on oath that the contents of forgoing appeal are true aml correct |

lo the best of my knowledge and belief and nothmg has been concealed
therein Sfrom this Honourable Court.
| Fheey

APPFLLANT' -




Service Appeal No. 1084/2019
REFORE: .~ MRS. ROZINAREHMAN ...  MEMBER (J)
MISS. FAREEHA PAUL ... MEMBER(E)

Zaneer Ahmad S/o Shamraiz, R/o Mohallah Thanda Pani, Village & P.O
Beran Gali, Tebsil & District Abbottabad, Ex-Clearner (C&W) Division
Abbottabad, e

oo (Appellant)
Versus

| S=eretary (C&'\‘l’i/)}i'h rougft EJOlvt. offi'(h)'fl‘)er Pakhtunkhwa Peshawar. |
2 i‘}::'g'ml'y Director (C&W) Department Abbottabad. |

¥ %él:\'ecu.t.ilvle Eﬁgineer (C&W) Division Abbottabad.

4. Sub Division Officer, Buildin‘g.-l,l (C&W) Abbottabad.

- Dristrict Accounts Ofﬁlccr'Abbottabad.

... (Respondents)

My Muhammad Liaqgat
- Advocate - S For appellant -

My Muhammad fan

istrict Attorney - For respondents
Date of Institution........ oeneen;..23.09.2019
Duate ot Hearing. ..., SRR 20.09.2022
Date ol Decision........oooooo 20.09.2022
JUDGEMENT
B y -

FAREEHA PAUL MEMBER (E): The service appeal in‘hand has been instituted

wnder Section 4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974 against the

impugned order dated 22.02.2019 passed by respondent No. 3 (Executive Engineer

{L&W) Division, Abbottabad) whereby the appellant was removed from service on

5

the eround of absence from duty.
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2. Brief facts of the case, as per memorandum ;)l’ appeal, are that the appellant
was serving as class-11/Cleaner since 31.07.2006 in the office of Respondent No. 3
!£>;pcalti\r'e Engineer C&W Diviston, Abbottabad. In February 2015 the appellant fell
il and filed application Tor medical leave trom 05.02.2015 to 06.03.2015. After
cmm)ietié‘n of the said period he moved another application for leave from
06.03.2015 to 06.04.2015. When he was not i’feeling well, he submitted another
application for feave from 07.04.2015 to 07.04.2016 \‘)vithout p.a.y on medical ground.
After expiry of the leave period he assumed his duty but Respondent No. 3 did not
aliow him to attend the office. He visited the office many times but was not allowed
attendance in the oflice. On 26.02.2015 Respondent No. 3 gave absence notice to th¢
appellant after which another absence ﬁotice was issued on 08.03.2015. On

27.08.2015 a show cause notice was issued by the respondent. Appellant gave reply

to that notice alongwith complete medical record but instead of that, respondent No.

& iweued advertisemnent in daily Aaj and initiated ex-parte ﬁrocéedings without giving
any opportunity ol personal ﬁeariﬁg to the-appeilant. Subsequently order dated
22.02.2019 was passed through which he was removed from service. The order was
received by the appellant on 04.03.2019. The responden_ts; without any suspensioﬁ
order, stopped salary of the appellant w.e.t 29.08.2015. The appellant requested to
provide documents/record to him but his request was not honoured. Féeiing
“aggrieved he filed departmental appeal on 22.03.2019 which was not decided in the

specific time; hence the service appeal.

3. Respondents were put on notice who submitted written replies/ conments on

the appeal. We have heard the learned counsel for the appellant as well as the learned

IDistrict Attorney and perused the case. file with connected documents in detail.

[N

’ EST}:M The learncd counsel for the appellantipresented the details of the case and

dEY contested that neither any inquiry were carried out nor he was given an opportunity

Ia .
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- provisions of E&D Rules. He further added that the appellant was not afforded any

. . . . \
apportunity of personal hearing by the competent authority.

NS The learned District Attornéy on the other hand argued that the appellant had
not submitted any applicatioh asking for leave on medical | grouﬁds. The three
applications provided by the appellant in his appeal were not submitted ‘to the
competent authoril y. Moreover, revised medical rules provide for medical certificate
tfrom government hospital with the application and the same \A;as not provided by the

~appellant. He further contended that last salary was dréwn by fhe éppellant in 2015
after which he was absent from duty. He emphasized that it was a case of willful

absence from duty and hence liable to be dismissed.

6. Perusal of the record available before us transpires_ that the appellant
- absented himself ﬁ'on.T official duty with effect from February 2015 as is evident
from a notice of absence issued on 26.02.2015, tllroug}; which he was directed to
ciswre his presence in the office of Building Sub-Division No-II and explain
reasons ol absence within 15 days. Tt is assumed that he did not join duty and
another notice dated 08.03.2015 was issued withA the same directions. After that, a
:;"m‘n-v_ cause notice. issued in Daily Aaj dated 28.08.201'5 is available on the file, with
the direction to resume his duty within 15 days but after lapse of ‘that period he
failed to. do so and hence action \Qﬂg taken against him and he was removed from
service under Para-9 of E&D Rules 2011 vide order dated 22.02.2019. As stat§d by
the learned District Altorney the appellant drew his lasAt salary in 2015, It was
further noted that his absence notice was issued in daily Aaj on 29.08.2015, where‘as
final order was iss“ued in the year 2019 after ]abse of three and a heﬂf year. The point
before us now is that what took so long in taking action and deciding the case
, ‘ ‘

STED

- oetween 2005 and 20197 When confronted, the District Attorney was unable to




net? What action was taken by the department after issuance of show cause notice

in the newspaper on 29.08.2015? What prevented the department in‘taking actiofl

against him after issuing show cause notice?

7. In view of the above, the instant appeal is partially accepted and the ap‘pellant'

~stands reinstated in service for the purpose of denovo inquiry, to be completed

vithin 90 days of Ehe'rcceipt of copy of this judgment, in view of discussion in the
preceding paras: T\chlasx to mentlon that the appcllant be given proper 0pp01tumty

ol defence. Parties are left to bear their own costs. Consign.

8 Pronounced in open courf in Abbotabad and given under our hands and 5eal

6 //Je Tr ibunal on this 20" day ofSeptember 2022.

Efe of Prose: ntion of .xm'u NEPPI, }/// quﬂd"

‘Numbt?l of ¥

. (FAREEHA PAUL)
AMords ( & ‘( ,,,

: Member (E)
a s am
(A)pyiug I &’{‘ﬂ'——-/' . . (Camp COllrt, A/Abad)
Urgent / R— —
Total /g AR e : _ :
F 1 e,
Name of Copraa / e
Bate of Compl cetion of Cuprye— [.L .,.__-__.“..‘s

- Baraof Pelivecy of Ct)py,.g.o/ /. ?_’D_Z/‘_!:.
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