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ch appeal of Mr. Zahir Shah Ex-PST, (’,3" Niavi Killi District Mohmandd racoived ey, o
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
. PESHAWAR.

% AppealNo. 1327 ot 2023

Zahlr Shah Ex-PST S/o Abdul Wahld R/o GPS N 1v1’
Kili District Mohmand ,

‘ A o a | Cenreenns Appellant

A , . VERSUS o - e
1 1. Director Education ation New Merge Area KPK Peshawar

2. District Education Officer at Ghalanai District

: Mobmand. .
1 - 3. District Account Officer District Mohmand.
4 e Respondents
3 INDEX =
[SNo [Description of documents | Annexure | Pages |
1. Memo of Appeal ] - f—l,
12. | Addresses of the parties -5
" 3. Affidavit ' ' -
3 4 Application for condonation of . T
. delay R
5. Copy of appointment ordcr A W13
6.  Copy of order B AN
7. Copy of Judgment C  |1z-%7
8. Copy of reinstatement order D 33— I
9. Copy of order E EANhY
10. . [Copy of Judgment dated F L
| 28/11/2018 ERELINE)
11. Copy of the Judgment of the G Ly
Writ Petition No. 2498/2012 e
dated 22/01/2019 " o
12. Copy of Judgment dated H Cl-1
28.01.2022 o '
13. Copy of impugned order I 3 -"Th
14. Copy of Departmental Appeal J -
-15. Copy of Judgments K % - e
16. Copy of Judgment of Suprcme L @ e
: Court K-
18. Wakalat Nama &1

Through -

- Advocates, High Court, Peshawar.




BEF ORE THE KHYBER PAKHTUNKHWA SERVICE
' | TRIBUNAL PESHAWAR

i , AppealNo 1'52:7’5 of 2023

f; - Zahir Shah Ex PST S/o Abdul Wahid R/o GPS Navi Killi
~ District Mohmand Appellant |

VERSU S

1. Director Elementary and Secondary Educatlon KPK '.

~ Peshawar. : =

- 2. District Education - Ofﬁcer at’ Ghalana1 DlStI'lCt -
Mohmand. .

3. Dlstrlct Account Ofﬁcer Dlstnct Mohmand

C eeree Respondents }

' APPEAL UNDER SECTION 4 OF THE KPK
. SERVICE TRIBUNAL ACT, 1974, AGAINST
THE IMPUGNED ORDER DATED 04.10.2022
" WHEREBY _THE _SERVICE OF THE. ..
APPELLANT HAS BEEN WITHRAWN
" AGAINST WHICH THE APPELLANT FILED
DEPARTMENTAL APPEAL ' ON 03.11.2022
WHICH HAS NOT BEEN DECIDED WITIN
' THE STATUTORY PERIOD.

On acceptance of the instant serV1ce appeal |
_the 1mpugned order dated 04.10. 2022 may kmdly;'
| be set aside and the appellant may kindly be o
remstate on his serv1ce OR pensionary beneﬁts |
. may kmdly be grante(l in- favor of the appellant

alongw1th all back beneﬁts



w7

Respectfully Sheweth:

| ..."':2 .

. -
R

 FACTS

1

2

3

_4)

| The appellant respectfully submits as under: |

That the appellant was appomted as PST (BPS 07)

- on 06/03/2003 as commumty base school teacher

after recommendatlon of Selection Commlttee and

also fulflllment the reqmred criteria for the sard_

post. (Copy of appomtment order is attached as

Annexure-A).

That after appointment the appellant performed hlS
duty w1th full devotlon and hard work and no.‘
complaint whatsoever has been made against the

N
z

appellant.

SR

That the appellant performed his official du'ty till,

31/12/2010 with respondent Department and after

that due to closer of community school the service

of the appellant has been dispensed v1de the

’ ~1mpugned notlflcatlon dated 13/ 12/2010. (Copy of

order is attached as Annexure-B).

+

- That the appellant :submitted Writ Petition No.

2498/2012 for reinstatement and regularization of

 his service which has been accepted on 15. 06 20] 6

(Copy of J udgment is attached as Annexure- C)
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That non-implementation of Judgment passed in-

Writ Pet1t10n No. 2498/2012 the appellant filed;

© COC No. 330-P12016 on response of which the

appellant has been relnstated on 19/04/2017 by theaa

respondent Department on community pr: o;ect for

. a perlod of one year. (Copy of reinstatement. order

6
. post and has been regulartzed on 30.04.2018 and

7

8)

is attached as Annexure-D) 3
a R
b b

That the appellant has been adjusted on permanent

performed his duty with respondent Department on

_ regular basis. (Copy of order is attached as

- Annexure-E).

That the respondent Department filed CPLA. No:
450-P/2016 against. the said Judgment . dated
15/06/2016 whereby the Judgment dated
15.06.2016 are set-'aside on 28/11/2018 and the
matter is remanded to the learned High Court for
decision a fresh of the Writ Petition filed by the

- respondent. (Copy of Judgment dated 28/1 1/2018

of the Supreme Court, of Pakistan is attached as
Annexure-F).

That after remand the case to learned ngh Court

ert Petition No. 2498/2012 dated 22.01. 2019 the

verdlct of the Judgment of Peshawar High Court

" Peshawar Para No 21 of the Judgment accordmgly |

this end all the connecttng petltIOIIS are allowed
|

and respondent are: 1ssued Writ- dlrectmg them to
 treat the PCtlthIlCI‘S of thrs end of all the connectlng

petitions as regular permanent employees from the



" 10)

attached as Annexure-G).

Annexure-H).

— 4

: law came into force, as discuss above or from the

date of offlclatmg service as stated and the relevant
provrslon of law. (Copy of the Judgment of the
Writ Petition No. 2498/2012 dated 22/01/2019 1s

.

S . %_
R Y
? M

That the respondent Department frled CPLA
against the Judgment order dated 22 01 20)19'
which - was reJected on 28.01.2022. (Copy of
Judgment dated 28.01.2022 is attached as

. !1

That on 04.10.2022 'the Airnpugned order has bee}l

whereby the appointment order of the appellant' has

~ been withdrawn  without full filing the codal

. forrnahtles (Copy of 1mpugned order is attached as

1

iL

IR
R O

Annexure—l)
That the appellant filed a Departmenta1 Appeal :
against the impugned order dated 04/ 10/2022 on

03/11/2022 which is not been dec1ded w1th1n the

~ statutory perlod. (Copy of Departmental Appeal is

. attaohed asg Annexure-J). o G

12)

A)..-

That feeling aggrieved the appellant prepares the

‘instant Service Appeal before - this Hon' able

Tribunal 1nter alia on the followrng grounds .' :

GROUNDS L
That the 1mpugned order dated 04/ 10/2022 is come

| under the defmltlon of void order because 1t has ‘



L S g o

(

B

)
) appellant.

D)

E)

P

G)

‘been 'passed without ~ fulfilling the codal:

formalities.

—5 -
That no charge sheet and ~Statemen/t of allegation:

has been issued or served to the appellant.

L

That no show cause notlce has been issued to the: :

TR
PLoat

i

~ That no Departmental or regular inquiry has Beer;t

conducted against the appellant.

‘That no oppcrtunity “of personal hearing and

defense has been provided to the appellant. '
That there is no illegality on part of the appellfaat:
That similar nature Service Appeal No. 1371/2017

has been accepted by this Hon' able Tnbunal -on
26/03/2019 as well as in Service Appeal No«*

: 4904/2021 which has already been accepted by thlS»

.

Hon able tribunal on 31/01/2022. (Copy of

J udgments are attached as Annexure-K).

That according to the Judgment of Supreme Cdurt

reported on 2009 SCMR page 1 1f a tribunal or the

supreme Court decide a point of law relatmg to the

terms and condition of a civil service who htlgated
il

) and there were other civil servant, who may not

| have taken any legal proceeding, in sucha case the

dictates of justice and rules of good governance

demand that the benefit of the said decision be

' extended to the other civil servants also, who may,



L

t‘)

¥ . not be partles to that litigation, 1nstead of,

e

- compelling them to approach the tribunal or, any.
other legal forum. All citizen are equal before laW;

| if entitled to equal protect1on of law as per Artrcle,
25 of the construction. -.(Copy of Judgmﬁnti Of

I N

- Supreme Court is attached as Annexure-L).

. I) That any other will be raised at ‘the tirhe of
- : o arguments with the pnor perrmssmn of thrs Hon n
‘Itis therefore most humbly prayed that 0n~ ‘

acceptance of the mstant service appeal the-

s 1mpugned order datedf 04 10.2022 may kmdly be

R I e e S VP S oy S

‘~ set aside and the appellant may kindly be rernstate‘

- | ~ on his service OR pensionary beneflts may klndly

be granted in favor of the appellant alongw1th all

‘back benefits.

- ‘Any other remedy which this august tr1buna1
deems fit that may also O ﬁard granted in favor of

-appellant.
Agp{ xnt

Through o
=
%/; it
Cabir Ullah Khattak

oeeda Kﬁan S
Advocates, High Court N
Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' TRIBUNAL, PESI-IAWAR

Appeal No. of 2023

Zahir Shah Ex-PST S/o Abdul Wahid R/o GPS Nav1
Kili District Mohmand

000000000

1. Director Education<. Vi‘ N
2. District Education Ofﬁccr at Ghalana1 Dlstnct

Mohmand.
3. Dlstnct Account Officer D1stnct Mohmand.

Cweveeens Respondents |

DDRESSES OF TI-IE PARTIES

ADDRESSES OF THE YAR IO BN
Appel]ant

7ahir Shah Ex-PST S/o Abdul. Wah1d R/o GPS Nav1
Kili District Mohmand

Respondents o 5 L

- LT e e e . T
. ~ - . — ~ ~ A
- .- et ’-
- P - <3 ! -
LT *T = PR P s - — i
\~ =, — .- N - ™ o~ — = _—
——— e e — — ..

o an Y-

: .L Dlrector Educatlon New Merge Area Peshawar :
P2 DlStI’lCt Educatlon Ofﬁcer Dlstnct Sie¥in \\\\M
. J“m

7L
b’-—-'*,_‘-r-?'

R 5\\&\\\&\ mets\&@\\\\t%\ \\% UO"‘

bllant T

Advocates, High Court, ! {
Peshawar. s
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- Appeal No. A. . of 2023 P S0

. % B
BEFORE THE KHYBER PAKHTUNKHWA SERVICE )
| l&lw_éﬁ-

Zahir Shah Ex—PST S/o Abdul Wahid R/o GPS Nau :

Kili District Mohmand "
asessness Appellant i ‘;
VERSUS ._

| Y S e o
1. D1rector Educauon‘ SrwalA %Sg ‘“‘JKVIX% Peshawar
2. District Educatlon Ofﬁce \ " at Ghalanal DlStI’lCt

Mohmand. :
3. Dlstnct Account Ofﬁcer Dlstnct Mohmand

........ _Respondents

AFFIDAVIT

I, Zahir Shah Ex-PST S/o Abdul Wahid R/o GPS Navi;Kili
District Mohmand do hereby solemnly and oath that thé'~
contents of the instant appeal are true md correct to the besz of

my knowledge and belief and nothmg has been concealed from ‘

this Hon' able Court. o -\.'

. . " S onent
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~#.  BEFORE THE KHYBER PAKHTUNKHWA SERVICE
ST | TRIBUNAL PESHAWAR |
* Appeal No. " of2023 -

Zahir Shah Ex PST S/o Abdul Wahid R/o GPS: Nav1 -
K111 District Mohmand - SRR

| Appellant

it '-ln
o MR

raf

2 K Peshawar.
'2 Dlstrlct Educatlon Ofﬁcer at Ghalanal Dlstnct
Mohmand.

3. District Account Officer District Mohmand. - ;\

Respondents

o AELI_C_A_'H_QMQR CONDINATION OF DELAY
- IFANY ' '

Respectfully Sheweth: - L R CeRE
Petitioner submits as under:-
1. That the above imentioned appeal is filing before this Hon'

able Couft in which no date is fixed for fixed for hearing

so far.

- 2) That the appellant was appqihted as PST (BPS-07) on
~06/03/2003 as community base school teacher after
recommendation of Selectlon Committee and also |

fulﬁllment the requlred cntena for the said post

oo
d £
A

3. That after appointment the appellant performed hls

duty W1th full devotlon and hard work and no




G

i ka - S
complamt whatsoever has. been made agamst ‘the

A
i i “&

appellant. _ o _ | R

4. That on 04.10. 2022 ‘the impugned order has been
whereby the appomtment order of the appellant has
been w1thdrawn without full ﬁhng the . codali

formalities.

5. That there is no number of precedents of the Supreme
Court of Pakistan which provides that the cases shall,'be

decided on merits ra'therfthan technicalities.

6. That any other grounds will be raised at the time of

~arguments with the prior permission of this Hon' able

court.

It is therefore, requested that the limitation peried :(if |

"any) may kindly be condone in the interest of justice.

Advocates, ngh Court Peshawar
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Lgpecial developmient package in Khwaiz 1/ Baizai inaccessible areas in BPS. 7 plus Usunl
Allowinees as admissible under the - rales on contract buse Tor the pr nject pc?wd inthe .
“schoals noted against their names with immettiate ellest.

Lm au]l.u.nl upon the recomimendilion of 1he a«.l..umn -.amnnuc.s. il seainniian o

' I’nlllu..a. Agent Mohnmand Ageney vide his olfice Na. I‘!
Ccandidates are here by appeinted against PFC Posts in th. COMm umly schools under pu.aumm
)

| School where appointed

Sl Name of cmudidate with Father name

! Mohamumad Shaly $/0 Musa Yar Klian C.S Bud Manai Ghaloor

2 Munir Khon S/O Ali Rechman oo | C.S Sham Shah Yousul Kaun’

3 Noor Ullal: Khian $/0 Mukaram Kiar © ¢ Do :
ik Dawood Skah S/O Sadrud Din I C.S Shak sirKore Khan Abad
5 Qadar Klizi: $/0 Shah Ichan N L Do

0 Syyar Khaa /0 Anur Zada Khan 1 C.5 Badwmanai Gulzar - .
L 7. Ajmat Khan S/G Pir Ghulam © .S Ghair Dhand Akram

N Fazal-1- Subasn S/O Abdul Latil C.S Manzari Cheena Fugir

9 Mohanvinad tsrr /O Mir Zada ihan = LGS Badnvanad Ghaloor

10 Abdul Samad 5/0 Mohammad Rafig b S Lakhkar Kl“ Gul Wali

i Abdul Malil $70 Feroz IKhan C.S Landi Shah Zarin

42 Bashir Alisad 870 Suid Akram : ! C.S Lakhkar Kili Gul Wl
13 Shad Ali" <0 8/0 Hasham Kifan | C.S Bad Manai Gul Zur

14 Saadullal: ¢ 7 Haji Duw.x Jan = C S Mama Zai Sckandar

15 NazieGul- ™ Mawab Khaf | Do .

H Zauta Khe M SRT A ! C.S Manzari Cheena Shinwari’
C.S Jarobai Fazal

89 Dated, 2000272003 | the h.lt % ll.,

i7 - | Tajawal K. - . ! viohamid |
18- { Ahmad Ki .+ €C.S Masti Kore Gulab |
Ho Fazrat She. £ Sanib Jamal - ' 1 C.S Kang Mehrab Gul | |
| 20 4 Al Akbar uuen Mobaruy s c 08 Jeha-Jewara Naik Mal |
2. [ Sgjjad S/C 1 zad Gul © C.S Kung Mchiab Gul
22 Sultan Moriv mad $/0 Haji Mohanums il Shah [ C.8 Khan Baig Kore ]_j.l/‘..
23 Halecm Kkz. ,,L) Zerif Khan _ Do
24 Samar Ahre.. . 5/0 .+ »mad Gul C.S Kuzu Kass Ghulam Bas!*.ir"" .
25 Daflar Khain /O Mohammad Akbar . ' C.S iKhan Baig Kore Fazlai Manan |
26 | Khaista Zar S0 Theznullah C.S Khon Baig Kere Fuzlai Mannan [
: 7.
- :
' . i
. |
Lskwsy Kl (10LE.0) T o T ' . i
Mabattd A gsiey i Glrallana BN ’ . ' ' Gt Nead pog v

F——

i W

| s
—t




T ST Name o Candidule with Fathers Mame “.'H'At‘:'l-li;(;l'_\\:'h-t:'}:uppuinl;d
;}ii’ : © 127 | danul Shah $/0 Hakeem Khian ~ | C.S Nazar Kore Aslam
*. Y28 .slam Khan 870 Hazrat Molamiul, C.S Ucha dewara Naik Muohd
; ' 120 . iohammad Quraish S/0 Mohamm.d Akbar | C.5 Nuzag Kore Aslam
; 130 - chammad Khan $/O Ghular Sukle C.5 Seor Dagi Yagub Khan
31 iz Mohammad S0 Shah Rasool | €5 Kaka Kore Hunay Jan *
32§ b Nabi $/0 Lal Said” © /| C:S.Soor Dagi Yagub
: 33 e+ Shamim $/0 Ahmad Gul © ¢S Kuzw Kass Ghulam Bushir
I 34 Chal Zw S/0 Khan Swid e S Sum (.nh.lkh 1t Su.u Khan -
35 | Fida Mohammad $/0 Arsala Khaw: Do
; A6 see Mol S/0 Shah Rasvol o €S Kaka Kore Funar lin
5 37 | tigab Khan $/0-Khan Sharil - C ] s Kuayg Sabzali
‘ 3y | Saddi Khan 80 Maweez Kbawe Do~ -
39| Kliyali jun S/0 Joor Jan C.S Spinki Tangi N.u!.zr
30| Amir Khan $70 Famid Khan Do |
Vlar | Shah Navzir S/o Arsala Khan C.8 Spinki. hm:,l Sl!\.md.u
142 [ Sultan Murad S/o Gula Dad . Do - ' ' S
. 43 | lahie AL S/0 Gula Khan > ,C.S Biud M.m.u_ Bukht | umul ) | :
44 | Mawad Gul S/0 Hayat Gul : C $ Toora Khwa Sherin R
: 45 .| Mold Raz S/0 Zarghun Shah- . Do - -
; 46 | Siyar SO Dost Mohammad . : C S Gulma [Huji Almas
K o |47 | aAzmat Gul S/0 Rahat Gl = o - Do~ :
i L 48| Loagut Ali 570 Mumtaz Khan I N O S Atam Killi Ghulam Sanwr
5 | 49 | Khuzair Khan'§/0 Noor Jamal = | C.S Atam Killi MO!]dl‘GU’ '
Jimal Shah S/o Habib Khan ' . | €.8 Bad Manai-Bakht.Jumal
Khanadan 5/0 Wazir Khan .C.S. Atam Kili Ghulam Sarwar
Azaz Ullah S/0 Itbar Khan . * | C.8 Sham Shah'Biland
Issa Dad Khan S7o Dula Dad - .| ¢S Al Kili M‘ohdl Gul
Abbar Khan 8/0 Sher jun . 4 © . .| ¢.8 Landi Shaly Zarin Khan o :
ljaz Ali S/C Wazir Khan ({;’—u M C.S Badmanai Yad Mohd Q;LWQJ
Hussain Shah'S/0 Syed Mastan Snah C:S8-Mainzari Cheena Faqir | :
Junal Gui S/0 Zulfan : ' | €'S Ghair Dhand Akram 1
Mzzullah /0 Najecm Khan C.S Baldmam Yad Mohd - ‘, '
| Suid Ahmad S/O Mohammad Afzal C. S Manzari Chccua Shinwari! o
Mohammad Khan $/0 Mohammad Wali | C. S Toor Khel Ahmad Noor
Irfin Utlati /0 Alqash Khan . Do - =
62 | Pazeer Khan $/0 Mohammad Manil C.S Khanjar Killi M.llnk Abid
63 | Ali Cohar b/O Ajmir Khan C.S Yara Khel Haji Madar- '
64 | Zchir S/O Bashir Khan C.S Khanjar Killi Malik Ab. .i
65 | Sai Jan S0 lzzat Gul 7 | C.S Jarobi Fazal o
Sl of | Zab ot Uik /0 Najeen: Khan B (.8 Sham Shah Blland
67 Gl nm Said S/8-Noor Siad C.S Jarobi Abdullah -
0S| B “hah Hassan $/0 lbrahim Shah Do’ !
69 | Shi. ehan S/0 Shamroz Khan C.S Shumrad Khel \Jonr AT
70 | Ligs A S0 keam Khan ' Do ' L o
7t. | Asi . han S/o Jamal Khan c.S Mal.n th] Malli\ Istan: Bagha '

Hakan Khaw g4 b . - L . .
Mutwinand Apen. . Shiilaesan . L R Hondplapyg
. - . . i

. N . : . ]




|
D
3
|
i
<
it
3|
1
K

S, deENTTa oe B L TR

e U

_-.r_“_. e . B : - . —
i n\‘.un\. of Candidatc vuh!.nlhus Naie School wherg Appomted

72 .uld w Shal S/0 'vln Faman Kian . T C.S Maim Khel talik Islam Bacha i
73 Sartaj S/ Mahboob Khan C.S Yara Khel Haji M: aeliir . ‘
74 Mohammad Nascer S/0 Ghani Khim® ¢S Mula Khel Toora l.my f\)ul) l
M5 Asal [Chan 870 Saidain Khan o ' : Do i
¥ 170 Fayaz Khan $/0 Badam Kl | €8 Shakue Khel Khatin J.m
77 Ajmal Khon $/0.Harifullah . e .. Do .
7b: Danwaish Khan S/o Gui Said .o 15 Lh-humtlo khel Farcoy
79 Mustala Khan 8/0 Wasil Khan o Do o
S0. Aritf Shaly S/0-Rahil Shah ¢ S Abdl Khel Flingar M. Amin
8l Shah Bad Shih $/0-Huzral Bad Shah . R Do .
b Mohammad Hizoot $/0 Hazral Bad Shaly’ . | C.8 Sana Khel Yaqub j
§3 | Sulibat Shah $/0 Amir Khisro : Do 5
S thsan Ullieh S/0 Gul Alam o - |CS '\I)(Illl Khel Suced Utlh ;
85 | Kirwvat Shab $/0 Mugharaf Shah : . Do, i
$6 | buwood Shah $/0 Sulman Shah | C:8 Matina Malik - !
87 |Fozlai Dayan'$/0 Sadewl Diyy 1 C.S kankur Killi M.Farid Ullah |
A8 Muzaliar Khan 5/0 Zaman Kifan , 1C.8 Dslb.‘\llll Syed Quthar X
189 [ Fazlai Sublan $/0 Mirza Hakeem Sadrud® Nin {-C.$ Maili Kore Masahib l\han !
90 Yousar Khan $/0 Syed Rahman . w .| C8ZoorKilli . i
91 - | Abdul Malik $/0 Said Mohammad Shali C.S Lakhka Killi Fuiz Ali - 1

CTERMSSTONDITIPONS:- A : K
1= Thz . wpoirtrents of the Teachers arc imade on temporary busis and liable Lo termination
withou: it v noticu/assigning any reasons.

2~ The should produce: their Health and £y cmuf'wlcs [rom the A.r,cnc“S"rfcon Mohm.mu
Ageney ¢ Shallanai,

3:- Chs e repert should be submiticd lo this oflicy in duplicate with in 2 a specilic pulod

4= If v s candlidates/Teachers Tailed to report of their arrival to the concgrned schdols wuiun _

fifleen i vs{15) <eir orders will be automalically cmmdcrcd as c'mccllcd " ! e

5+~ Acuiomic qualification is must (o be verified.

(I{AJI GUL RAII VIAN)

‘ Agency Education Oltlcu

oo o Molumud Ageney al uhnlhum
“Endst No,_4993- 5089 " Dated.__ 06 /O),/ZOO'%

' Copy of the above is forwarded to The:- |

1 Dircctor of Education,FATANWEP. Peshawar, - :
2 Folitical Agent Mohmand Agency at Ghallanai w/r his office memo No.asleited. .

3 Agency Surgeon Mohmand Agency at Ghallanai, , I
4, Assiw:Political Agent(Upper Mohmand)at Ghallanai, : .
3, . Awcncy Accouits Officer,Mohmand Agency st Ghatllunii, - 1

6, - Aucli/Pay Clerk in local office.
7-97 Casdidates concerned.

. LG g yalsl L)
hey L;Jtlca%n%/)ﬂuru
M hll]dl]d Ag,cncy lel!an.n

- oo

] .
i
‘ l
1
'

Hlahany Khan (D150
Mohawnl Ageaney ut Ghillana
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- On the basls of- Iatter received ffom Dlrectomto of Education (FATA) vide
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PLower v

“%. BEFORE PESH

~ W.P.No

- o1z .
. Nazir- Gul S/O Nawab Khan R/O vﬂlage 'tékary up‘,‘par'
Agency.

2. Tahir Ah S/0 Gula Khan R/O Tan91 Dlstrici charsadda O

" 3.. Muhammad- Israr S/O Mir Zada Khan H/O Ghazi Kor P.O GhaieJ:L Telsi

’ ' ' - 7ai Mohimand agency.
l : .+ 4 Muhammad Khan S/O Muhammad Wall RIO Yousaf Khel Tehsel Uppar Mohmand

Mohmand Agency.
5. Muhan'irriad‘ Hozoor Badshah S/O Hazrat' Badshah R/O Gari Sher dad Warsak L

Hoad Peshawar SOOI
6. Sehat’ Badshah S/O Ameer Khusro FUO Shagha;y Bala Tehsel & Dlstnct Peshawar

VJama! Shah S10 Hablb Khan R/O- r‘habt Beg Uppar I\/Iuhmand Mohm'md Agenuy
8. Syed. Anhmad Shah S;O Muhammad Afzal R:’O Ghalana: Hahm z.al Mohrna'wd '

_‘J

Agency A
Mazullah S0 Najeem Khan Fi,O Ghaianal Ivluhmanrl Aqencv ! ,

10 Fayyaz ‘Khan S/O Badam Khan F!/O ,.ani l\or Y aka Ghund Mohmand Agancy
© 11,Hussain-Sbah S/0 Sayed Mastan Shah R/O Mian gun H:nlmj\_Jpr Tehsﬁl Uppar

,,,,,
[

Mﬂhmand Mohmand agency..
2. HazratWah S/O Sher. Wali Shahgaq Khyber Agency. - - . "E}"; L o
' {3, Gulab Khan S/O Sher Wali Khan F/O vakka Toot Pashawar City. LA L
‘ 14 Asghar Khan S/O Feroz Khan R/O Akram Abad Sarki Gate Pesha»ﬁr Clty
14, Samandar Khan 8/0 Khatam Jan R/O Beroon Yakka Toot Peqhawar )
16. Zmat Khan S,O Zar Bat Khan. H/O Shar Khﬂ\ Koki Khel Sarkat Jarnrud Khyber

Agency :
17 Muhammad lyas S/0 Noar Mummrnad Koki Khal J"xmrud Khybe| Agency
. 18.Abdut Jalit /0 Lal Zarin FVO Kokl Khel Karon Khel Jamrud Khyber Agency.
15, Tikka Khan S/O Gul Baz RO Koki Khel Ghond Knyber Agency- o o
20. Murad Ali 5/0 Ali Rehman Mosa Khel uppar Mohmand, Mohmandﬁ ‘Agensy.
) 21.Taj Muhammad S/0 Haji lal Marjan H,’O vaka Toot Zargar Abad Peshm far .

- ‘ . g2 Nasrullah S/0 Zerat Gul. RIO iv'lohl!ah Khan Mast Colony F’f‘ h'w'an ’ ’!

23. Bakhtlar Gul 5/0 Muhammadu Gul RIO Zargar Abad Pmnanmn C‘L:l.y Pes? i .;, M 3....,
‘ 24, Sanot‘ar Khan S/O Sarkari Khxan P.O Floti District M Wi, T 07 sy 'w‘ '

o5 Wali Khan S/0 Jan Abad R/O Mohallaly’ bhmmanl el Siww-

E

andu Lc,!.\l KL .

‘Agency. = . : K .,
26. Mu!'amll Shah’ S/O Havrat‘,Muharn‘ma‘dLF!/’O Yaka hhm d (;h..umm ehim, ..1’ '

N A S ‘Agf‘nul
27 Hikmat Lllnh q:O Abdur R..hum F‘uO Lﬂhnr r 1,‘—\ o B hraaead, S

- —
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'B Dilawar Khan 5/O Hakim Khan R/O Ghalani Uppar Mohmand Mohmand Agency

f,g Fazal Amin S/0 Fida Muhammad R/O Koki Khel Jamrud Khyber Agency

30. Attah Ullah S/0O Rozi Khan R/O Mola Ghori Khyber Agency
. 31.Akhtar Munir S/O Janas Khan RIO Kpki Khel Jamrod Khyber Agency

32.Khyal Zada S/O Aslam Khan R/O Yar Gui Khel Bara Khyber Agency. .
' 33 Mst.Samina Anwar D/O Anwar‘ Khanl ,H.No‘1_60 Stre_et No 3 Muhallah

majecdAbad District Mardan. . B
34.Mst.Hashmat Ara W/O Qabel Shah’ R/O Sawal Dher District Mardan
35.-Mst. Shah Niar Shehnaz W/O Shkir Ullah R/O’ Shah thi Kor Hahm Zai Muhammad

‘Agency . e . _
36. Niaz Muhammad S/O Noor Muhammad R/O Hdji Takht Bai D|strict Mardan..

37.Muatter S/O Sher Rahman R/O Post office Mian Mandi Tehsil Haleem Zal D!stnct

Mohmand Agency .
38.Navid Ullah- S/0 Muhammad Ullah Khan R/O Sher Khan Malak Abad: P O Jamrod
{hyber Agency. » /c/- -
o P e Sy @/ﬂwzm.cma: :A/v SLAst &0 Sy
G ghats i Zar o 0. (PETITIONERS)-
. ‘/0’/(" (I/y/c?"( "‘l.' 7([&,.).”:!7;’5( / V‘q Pl c}’ . . . ] .
y VoY ' T e
G- ﬂ:}:[«.':’ /-),u “alk . pral PPN 3y

.,

: (
: C‘/ ‘. /;)‘“La( &((.l.

/;/ /.-,7/“111.2""4( 2

. ; 7({(
/,{/-L XERSUS ..( Q.x /L " ¢ ),

N et e v

. !
" 1.} The Additional Chief Secrétary FATA Secretanal Peshawar ¥

2.1 Director Education FATA Peshawar - : /
{:ﬂ | Agency Education Officer Mohmand Agency'

\,44\ Agency Educatlcfn Officer Khyber Agency

3¥5 Political Agent Mohmand Agency .

Fiesnéctfhl!y Shéweth . ‘

Brisf facts of the case giving rise to the instaht writ heﬁi.tion are as undsr ;
] "fi';‘ 31‘.—""’Thai Petitioners are loyal citizens of Pai(istan and belong to tribal jarea. : _
rI\uﬂQf”Jl' hat Petmoners had been appomted as the PrOJect Posts (Commumt,f baee

S4G 2012,
‘School BPS -07) in FATA (Mohm'md anct Khyber Agancy).

I VRN W)

T YR O

"\{]};‘ £ )Dolltlcaf Agency Khyber Agency . . .
A } (RESPONDENTS)
Writ Petition Under Article 199 of
Constitution of Islamic Flehublic of
Pakistan, 1973 As Amended Upto Date =~ 'ATT§SFED -
‘ - Exn‘? R
Peshyaod High “curi .

r——

|
g
:




Judgment..,
BEFORE PESHAWA
PESHAWAR.

. Judicial Department.. o
Writ Petition 2498-P of 2012.
Nazir Gul&another.....'.'..;..'........L...........A...........'...Petitioners.

Aﬁditional Chief Secretary FATA and others....;.......Responc_]ents. B " ’ R :

Date O heaINE. . eeeeeerevrerraiass 15“‘June, 2016: . 1mnninnsierens

o -~

Petltloner(s) by M.g I_|az Anwar & Mulnmlmd Asxf '1dvocate>

ﬂ.r‘n'

" Respondent(s) by Mr L'lteef Khan standing counsel & -

WAOQAR AHMAD SETH, J:- This - single

- judgment shall also disposed of connected writ petiﬁqn bearing i
S L S ‘ o :
No. 2515-P of 2013, as commorn, question. of law and facts are

involved therein.
Nazir Gul & others, hereinafter called the petitioners, . '

have knocked the doar of this Court, under Article 199 of the o . S
Constitution of Islamic Republic of Pakistan, 1973, for issuénce .

of an appropriate writ directing the respondents to re-instant - W .
s ) :
. . . sTED -
N S . . N W S
and regularize their services alongwith outstanding salaries. - SR
.‘[ : - -

2 The genesis of the case is that, petitioners were appointed - , :

. . . e . " e o o
o ag Primary Sthoal ‘Teacher (PST) BS-07 on contrnet basiy for : '

3
J



- ,: ,‘ | A__‘?L.‘\”-

Page |2

. : AA.. . -' N ) . . - . R .' n nn .
' pro_|ect penod in the Commumty base’ Schools aﬁer the

recommendatlon of Selection Coqmrmttee and nomination. of S
cpncern}ed politi'cal- a'gentA at Mohrhand_& Khyber Agenci?s m
* the years 2003, 2004, 2006 & 2007 respe;:tiyelvy.‘_ That initially
petitioners Weré -ﬁpp;mteﬂ on pfojeét post, and after i.nitial
appmntment on contract bas:s tﬁelr contract were renewed nll ::::,
' the promulgauon of (N-WFP) now I\hyber Pakhmnk.hwa, 1
Civil Servants (Amendmenl) Act 2005 (NWFP Act No. IX of’
: 0005) and (N-W F.P) now I{hyber Pakhtunkhwa, Employees. ;
LRegulanzatmn of Servnccs) Act 2009 (NWFP Act: No XVI of
""009) wheleby all contractml & adhoc employee;s ~h;ve i:-teer.l'_'i .
- nguhnzed by opemuon of law, but desplte 1t respondentsl\‘nde'f_“ T
o u.npugm.d rotification” dated - 13 12 2010 !ermmt;nted thelr- ‘
seevices with ‘cl'l'ccl'{’l;n{!:t 3!'.‘12:.‘20'10;‘ [Iuncc. ha\'ing no nih.cr_ K
:lldcquulc &‘cﬂ}cacioué remedy ];Uiiti()l‘lt:l’S have upprohc-lwdilhis

Court through the instant writ petition.

. ‘ o 3. Comments wcr;:-' -éalled [‘rg‘m -rcsponder;'ts Which they :
llﬁ-nishcd 1xdcuz'¢linlgly; -L_Ie.mic-.l the assertion of pctilioncrs:and ‘
stated ‘that - they we‘rc'u appointed as .PTC project_‘tea;cherb;“ in
: c-:ommur;ity; bésedf projécti échools in FATA; and all c0mmumty -

/;"/" school teachers w ere * termmated on 3l 12.2010 by the L
B - . . . . . : .. -f E h .
fé}/E 5 y




. Lommumty schooIs all over the F ATA T hc scrutmy commlttee' -

" “ayailable posts of PST.

. F:’,age: |3
Competent Authonty through zoﬁer No.” 8878-.,87 d?;ed_ B

: 13 12.2010 I‘urther statccl thnt at all I‘ATA Ievel in: each

agency, a scrutmy oommlttce was: constltuted by the compctcnt

authority to 'cérry out . monnmgful scrutmy venﬁcatlon of .

G’.»‘, -

" has identificd functional and non luncnonnl ie ghoEf schools in oo
FATA. Tho te_z_lchers: o'ffnon 'furictional / ghost schools yvere
. ordered as closed and setvxces of teachers of those schools were

-stand dispensed with. All potltloncrs in Khybor 'md Mohmand. _ ?::i

agencies were pI'O_]ECt omployees ond their servu:es st'md
:dispensed- with on 31.12.2010, after ‘explry of pmject penod
B and closure of community schools. It is pertinoxit to m_eotion
| here fhat only those community sol;ools l\-vere o;'d‘ered to bo.}re; o

openred which were functional and in the arca where schpoling . -

. -

were required and possible after scrutiny veriﬁcét.ion of scu_;:firij .
committee. A notification has been issued by FATA Secretariat

~ wherein the Governor 'Khyber Ps@ldltonkhwa being comp'{:tent -

authority has approved the re-qppomtment of commumt}

" school teuohers who quahfy to be passed against regular B

A




s e

) '~.:.:Page_"~|4

4. 'We have 11e1rc| 1carned counscl for the pctmoner and

learned AAG appearmg on behalf of respondents andtpero_sed. -

o the available.record.

5. Record is suggestwe that petltloners were appomted m o

- the prescnbed manner. after observmg all codal. formalmes,

such as test and - mtervxew, recormnondatlons of =.the . o

. Departmental ! Selectxon ("mmmttee and appomtment order by

~ f\ﬁﬁ

- the competent authoxitj'. Admittcdly the appoioto‘xent orderg
placed on record reﬁects ’;llat putitlonels were appomted on
loontréct basis for the pro;ect penod in. the schools Theae S ' .
" appointment letters are, for the yoqrs r:méno from '7001 to ”009
It is also an odmitted__fac_t that si;;qe“there:initia‘l appointo}eotf
their contracts' were renewed from time to timo- and till_."the“ o
promulgatmu of Kl;yber PakhtunLhwa ClVll Servants
(Amendment) Act 2005 (Act No. IX of 2005) and s:rm[ar_
legislation made by K.hyber Pakhtunkhwa, employees .
‘ (Regulanzatlon of Serv.ces) Act 2009 (K_PK Act No. XVI of E

"009) \nde w}uch the servnces of all adhoc agd. contractual

. employees w'ére ‘regu[n‘n'zed by the Provi‘ncial ‘Legislature, the o

\ - . s
pctitioners ~wérc in scrvice. The petitioners services. were

- lerminated .liiog,odly due (o closure ol all community. schools in

aTAESTEY
. L)(ﬁf' R
<...'|-.5__:,-‘ ot Y




FATA with effect from 3 1_,12,2010 and the reasons given in the

-

vl

" .said closure order is ghost schools in FATA and thefscrut.iny,
committee, so constituted has. identified functional and non

_functional community schools. '

6. -One thing is admitted and clear from record that before

' termination no nc;ticé was given to the petitioners and all other
employees whose se&iges \.'ve‘:rg‘ ‘tenm'nated. Notlﬁng is';on 3
record to show tﬁat the scrﬁg-inﬁ'cgqiﬁmiﬁgg qhecﬁ whiéli re'ééfd R
and from x-vhe.re they dééia;cd ﬁ;nctior-lal.and non'lt:;inctib;\ai ‘
sujmuis and as to whether :gn-y sludcl_ﬂ,‘m:iy be jl.lsl -uh‘c éltndﬁql. :

was studying in that school are not, at. that ime. One thing'is |

!

. - . L. : o o . T ‘
_ more clear thai crystal that once a school has been established

-~ that can never be a project nor it can be closed down, if even-a .

single student is studying over there. .

7. ‘There is nothing on record showing that after the‘_-éo

" - called revival of 67 community scﬁools'whercinﬁs male and 6§
female community teachers were adjusted vide order No. 6048- :
619 dated Ghallani 9% December, 20i 1, whether all ‘the -

terminated employees were given notices for int¢rviéw before

the said scrutiny committee or not. In the case of Fiagat
K . ©T AR

o

. . Page |5
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I-Iussain and ‘others Vs F_ederatio:i of Pglu’stan, renortgﬂ m

ww@ thas been held as e
) -—Art. ZS-A--nght to cducntwn-—l]duc-:tnon
A plays an |mportant role m the successful life
of an mdw:dual-—-Gcncrally, educntmn is '
considercd to.be thc foundation of socucty

i AR Ty
which brmgs economlc wealth, _socnl o

N prospcrtty, pohtlcn] st'nb:llty 'md mamt"nmng g
hcallth popul'ltlon---[‘urthcr progrcss of o

' - society lS btoppcd in* casé¢ of deficit of g

* educated pcople--—Educfltcd people enjoy
rt.spu.t among  their collc.u,,ut.s and- can
cffcctwcly contr ibute to the dcwelopmcnt of
their countw ‘and’ socxet} by mventmg new -
devices and discoveries--TIslam is a scientific o
‘ rlcligi'on cmphasizing uﬁ the need of scieptiﬁc
lnqmry—-Necd purpese and kinds of
education” and -as under the mandate of -

. Q_ursm and Ahadith, e_lucldated.

~b)  —Arts. 270AA@®), (), 254, T, 3@) &npn

' 184(3)-—Constitutional ,pctitionmRight;‘ to h
education——-Duty of State-—Definition—By
virtue of Art. 270AA(8)(9) of the
‘Constitution as substituted by Constittitional \ -
(E[ghtctnth Amendment) Act, 2010 the o

- current Leglslzmve list was omifted in-.
pursuancc whereof pro_}ects bemg run by the _
federal Government in the Provinces, :
including Busie Education Cemmunity -
Schools wergﬂccidgd to be wound up while :
assailing the propﬁsal of such winding up

. prayer of the pet:twners (fathers of students
and employces of the projects) was that. the v
pmposcd action on the part of authorities of

_ closing down “Establishment and Operation

‘ of Basic .Educj.ltion co’mmumry Schools- be




. | o .Z(_ 2!_-,«
.’ ) R - — S Pagel?

: declared to be w:thout lawful authonty and
o£ no legal effect and be also dcclared to bein. .‘:"
-, violation of Art. 25-A of the Const:tutmn and '
the proposed act ot mndmg up ‘of the )

“ - I * National Commlssmn nf Human Resources N
o g » may be held to be entlrely unconstltutnonal

. and of mo’ legal effect so as to allow basac"g': ’

haman r!ght;..to he citizens of Ealustnn, '

_under Ari. 1 "of‘thd Constitutional and tlﬁt-_ :

the State mcludmg the Federal and” the

provmcml Government therefore, under Ar. :

25-A of the Constltutmn and parliament in .,
- view of the deﬁmhon of the State had—not

,absolved the Federal Government from i

confcrrmg the I‘nndamcnt.ﬂ nghts upon the i

" . children -—S’mte in terms of Art. 37(a) of. the . % '

Conslltunun, lmll lorm such pﬂllClc‘i on the

basiy ol‘ “luch state slmil prumnt(., WIt]l

spccml c.urc, thc cduc'\tmna] -and cconomnc. TR
dnterest ul h.u.kw.lrtl Ll.lssts or, .u'L.u-»-llle : ) . 4
" under Art.".’i’ read wnth Art. 25-A of the - B
Constltutlon thc l"um!nmcnt.ll Rights were
.rcqul9rcd to ‘be enforced by the State-—
- Espccmlly m “view of Art: 25-A of the
= Coustltutlon, it "had’ bccn m.u.h. m'md.ltory
- - .. upon the State to- provule the cducatwn to ~

the children of the age ofSto 16 yenrs.

€) .;-;i‘rczlnablcf-‘-'AN'atim';:;l:‘, Commission for "
. Human ﬁcvclopmcui~0i~di|;l'i'nce (XXIX of: N
©2002), preamble-—Constltutmn of Pakistan -

. Arts, 270AA, ZS-A,A 29, 7 & 184(3)— -
Constxtutmnn] . peutwns---nghts .-'t°:~

education- ‘Prmclples of. pollcy---Wmdmg '

up of annc§ Edncqtlon Commumty Schools

estabhshed under Natlonal L‘dumt‘mn’

A Foundation Ordlmncc, 12001 and ~the

- / Commlssmn “under Human De&elopmcn‘t
(] -

. Ordmance,. 2002 and’ .,the‘ Comx_msswn-—-




cay
- I-iumal: _Development'.Ol'dinance (XXIX of

2002), I’remtﬁale---Cmistltution of fakistan,
: _Arts. 270A1~|., 25-A, 29, 7, 70 . read w1th
~ Federal Leglsl'mve list part-l, entry 16 8.
_ 184(3)—Constitutional petitions-—-Right : tgi'

_df States policy: belng sﬁﬁsidiary to the:

. l" age’l8

Vnilidily-—Niltional" l"l!ué:ition Fou.'lld;\tit.m

t for IHuman Dew.lopmcnt Ordm.mce, 2002
. ‘lmvmg been. promuig'ltcd much prior to thc Y
*_introduetion - cof Constltuhon (Elghleen S
' Amendment) Act, 2010, whereby Art. 270AA. R

'wns substltntcd “in the Constltutlon “in '

| pursuance whereof the Concurrent "

"Ordm'mcc, 2002 and: natlonal Commission

Icgnlnhvc list umtmmng t.ntrn.s rel.mng ‘to . -

education were abollshed were protected--

Education ‘was Fundamentals Rights of an

- individual, therefore, the Directive Principlgg 2

I‘undnmentnl Rnghts guaranteed under the ek

Constitution ‘vere requlred to be protected )

-In prescnée‘:of said two laws, and for the

reasons that the'Basic X Educ'\tiou Community O

" Schools were lunctmmng under the control

of Government agencies and by the NGOs

desp:te repealmg of Concurrent legishtlve-

- under the lawfwlnch were,hqldmg the_ field-- :

1'\7!‘

list, . the Govcrnment cof Pakistan and

Technical Trnmmg Dmswn, which had been - '

authorlzed to deal wnh all the matters relmnt

to NCHD and NEF—-.Provxsmn which had .
- hrouvht protectlon to both the Ortlmance,

- statute and, rperely IJy zssumg any letter or

the project of estnblashment and operatmn of

basic cducation commumty schools was 0

. . contrary to laws.

-—Preamblem'-éN:_ational' - Commission ..for

could only Le repenlcd by the repcq]mg ._i:.‘

‘the order ns in the present case to close down; _




“education-—Principles of Policy—Winding .

up of Basic Education Community Schools

established *, under * National Education

foundation Ordinance, . 2002 and the . |

Commission. :_':um-ier - Human - Development. -
Ordinance, - '-'j.ZOQZ'-—'anst.ion for -

consideration was  whether or not after -

abolishing the concurrent jegisiative List, the _ '

‘Federation was ‘empowered to  male

tegislation relating-to the mattes directly,

indirectly or ancillary to the subject to

cducational _particularly by introducing

imparted . through- Basic - Edue:gtioin.lf;'

“informal cdueation, as presently was being -

Communily .. E;cllools Tin . the cmmn‘y-'

established - hnder N'ltlonal . Educatmn

i"ound.ltmn 0|dln.mcc, 2002 “and N‘ltlon'il

Commission " for Human - Development. .

Ordinance, 2002—Under - Article 70 read -

with L‘ntry 16 of pnrt—l of the l'edeml

chasttwc let of the Constltutwn and the E

' .
Cpnstltutmn':l .Amendmcnts, beth - -the’

Ordinances were fully ‘protected and shall

remain  opecrative unless. repealed . i

accordance with the Constltutmn and so long f-' ER

both the Ordm:mces Were holding the ﬁeld

ﬁ P'\.

the Basnc Educatwn Community Schools '

‘ - providing - -mformnl education to ‘the
" backward classcs or the areas slnll continue

to functwn—Proposed actmn on the p'u't of

authovities of Llosmg down establishment

and = Operation of Basic Education

Community Schpolé' was without” lawful

authority 'md of no JIégal effect and was in -
violation of Article 25-A of the Constitution—-
. -Proposed dct of winding up.  of the i

Commission was unconstitutional and of n
1 . . .

legal effect and the Commission was aliowed

.-
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‘to'continue te perform‘the positive duty of '
pwwdmg b.:s:c human rights to tl:c citizens S

. of P'llustan--order accordmgly

' h 8 Thls Court in its judgment dehvered in wnt petitlon No |
3157 £ 2009- demded on 15 9. 2011 has held that regular;zatlon ‘1 E
Act No. IX of 2005 and Act No XVI of 2009 are apphcable to ]

" .the FATA employees The smd judgment was upheld by the
apex Court as well an;l m view of the sald Judgment all the:',
petmoners are'r-egular err;plc;)‘/ees of the t;ommumty sch“olols‘_‘

u“'lAlich' under no fa\y ‘(.:;;n';'be ;:logéd Ad(éaAwr'.x and ‘be temed as n
prqject, ifa si}:glel studcn't was smdying there.»'ll'.hei‘e i_s x.lc;ﬂ;ing .

611 rc.cord‘sho;ving t_haf tﬁe, serutiny ;:onunitteé; wﬁq' decléréd'

E ) l'unc%imml x.uul, nAnn"i'}.m_uVlj-'mnal-'.cdhin.{unily ._sc_h(;ols 'lmd takcn

-into account that by _lhag ﬁmc students were there or not.

9, . The Govemaor, Khyber Pakhtunkhwa, i.ssued"- a

. notl[’cunon No. SO (E)/SSD/CSTR/99 -108 dated 11 5. 20]2 .

which reads as imcler:-

The Governor - Khybcr I"nlchtunkhwa, in -ilis
) cnpncu) as the Compttmt Author:ty has bccn plc'l:,cd to
upprovc the u.-.lppmntmcnt of ~ Community " Sc.huol-‘
Tenchers who quahly to be posted against the regular
posts of PST (BS-'T) in pll'lsed manner at the respwtwe-
B Agencxes & FRs, pur e]y on merlt basis in 'lccordnnce Wlth o

. s
/ the existing recrmtment crlterm but in re!awtlon ot upper v
s
(3

age lxmlt wuh mlmetlnte cl‘fcct as S[JCClﬁE(l bclowJ -

ATYEL

AN
T

2




S Thc avallable regular vacant PST . (BS-7) 1_
posts in the Primary / Middle Schools in® .
FATA will be filled up. from amonost the: .-
community. school -teachers and no. fresh::
candidate consldered for recruitment fill all
the elxgnble commumty Schools Teachers arei{] o
absorbed :ng'unst regular posts in thenrfl_l - .
.+ respective Agencms/FRs : K
" ii.. ‘The non- local eligible ‘Community School o
" Teachers:-shall. be’ considered  for re-". .
'nppomtment "gamstthc regular vacant postss. -
of PST..(BS-7) after ad_]ustmcnt of lm..x[ o
qualified teachers. . .- :
The services of the un-qu’ultf’ ied teachers; .
. ‘ _ . shall be dispensed with.
| ) . R iv.  The Community Schools whose teachers are-- .
‘ . appointed - and shifted _ fo other schools, ™.
- against rcgular posts, would b closed down. o
v.  -The respective Commumty Schools studeats *
| . R S . ‘ould be shifted to nearby regular schools .
' _ o © - and no further récruitment of Community R
' ' ) School tc‘whcr will bc made, -

.

s
—
=
b

10. Record' “suggests that. cven this nofiﬁc:ition- was, not
im plementcd Therc are pIcthora of _;udgmcnts ot th:. apcx:?'-.
Court conﬁrmmg that no employee could be termmated w1thout.

1ssumg propcr show cau‘se'.‘gnd, regu]ar inquiry.‘R_éliance s .

o - plaocd on 1997 SCMR 1552 (b) which reads as underz= " A

)

——Termination -~ of servii:e--h/[iscondui:t-—;'-;-

‘ Civil Servant’s services were on tempomry':_';

' ‘ C . basis liable to- ‘be termmated on 30 days’ l'

o _ _' _ notice or pay in lleu thcreof on cltlmr side——"- '
Service of cml servnnt were to be gove med .

_ by statute and Rules/lnstructmn/Regulatlons -

framed therennder—--lf a person is employed

: _om contract bnsxs -and terms of employmeut : : ,

‘ provnde the m*mner of. tcrmmntlon of his ..

el : . ) / - services the same can be termmau.d in terms o
A-

thcrcof---thre, howcver, a pcrs'm is to be . L1




R '4".!’a:g~e,‘_‘|‘12-

condemned- for -lﬁi‘sth;_l»ﬁct,‘:‘ in tha:t cvent,
even if he is a t.empornry euiployée or a
person empinyed on confract bnsxs or
. probatmner, “he: is. cnmled “to a fair
‘.Vopportumty ~to clear his posmon wluch
‘means thnt thcre should bea regul'u- enqun-y.

-in terms of I‘Eﬁcnency and d:smplme Rules‘

~ neo o~ '-before 'condemmng hun for the’ allegedn na

mlsconduct.

. Likewise in the case of Dxrector GeneralAPakis‘taﬁ‘

Raneers Smdh and another Vs Abdul Rashld renorted in 2000

SCMR 643 it has been held that - G

8. 4--Const1tut10n of Pakistan (1973), Art,
‘212(3)—--Termm'|tlon of serv:ce—-Servme of

cml servant: was ter mmated without lssumg ,

Inm any show c-msc notlcc and nssngmng any

re‘lsons for. -mch termm'mon——wa! servant

5 ' - o o .'- :
) _ whose servnces were being governed . by " i"

Seérvice Rules had completed probahon

pér’iod of four yems—-—Servme Tribunal in the

M . o circumstanccs\ “had . nghtly found tlmt
_termmatlon of servxce of clv1l servant

without issuing - ‘him any show cause notice R

and without holdmg inquiry against hir, was '
1llcgal and- thus hnd rightly du'ected re-

B o C mst.ltcmcnt -of cnvnl servnnt _treating o

intervening per iod imm tl.lle of terinination -

to his u.-msl.utemt,nt as cxlmordmary leave

' o C without pay. .

, - 7 - 7016

e . BN In r.hc instant Laae, as per the i:lbsuré order, it reﬂecls'fﬁat

/ "* ihere are allegations dgulllsl the petmonels 1!1'1t thcy d1cl not

R Nt




-‘locnls therefore, they hz}&e been disiiriminated.

-

‘Page 1,13

perform their duties as‘ the community schools were ghc)_st ) 3
“schools and as such when there is . an allegatlon, ‘the law
dem.mds show canse notlce whlch is lackmg in the mstant case

adnuttedly On the other “hand when 67 commumty schools'--

were made 1unctxonul whether any notxces were 1ssued to the

' ,‘ locals, previous employees as pcr nottﬁcanon dated 11 5 2012 )

_ of the worthy. Govemor KPK Smce ail the pctmoncrs are’ the _ i

= .120 In view of above, (his writ petition is allowed and

respondents are directed “to adjust the petitioners in _the

-

community schools by revival of the non functional schools by

makjng the ci_rcumstances',’ so that the Educntion: flourishes in

the tribal area. The exercise be done within- one month aﬁer

" . receipt of the Judgment Smce petmoners have not wor}'\ea'

:

for inteweniné period and their s:;id period be tréa-tgld an lea,-\'/e

' without pay.

Announced. ,/ T
15% June, 2016 | f/ ﬁ 44//2/ /‘/ ‘f

Tariq Jan O ) . JUDGE

SE TRUE COPY~

iER
urt, Peshawar

T s

. I'

~

against the posts, therefqi:e, they are not ‘entitled to the wages e

(C'/,(/')(/r

"u;‘;'é’.a:'r%ﬁi . o “. i - ., ‘ -




L

. {
Conseguent upon recommendalion

OFFICE OF THE AGENCY EDUCATION OFFICER
. MOHMAND AGENCY AT GHALLANAI
P NG 0924200180 FAX 092429!?150

sl

RE-APPOINTMENT QF _MALE EX COMMUNITY SCHO'OLTEACHERS' -

. of Scruliny éo:‘nmillée qcn;tiluleq in .compliance “of
Education FATA letler No 6854-15 . dates 27.3.2107..for condilional,

Directorale of.. lett . 1
high Court order dated 15-6-

implementation of Peshawar
‘No 2498/2012 subject lo-final decision in
cougt of Pakislan. The foflowing E x-comimuiil
schools are hereby re-appointed wilh immed

KPR . N T . : . .
ly schools’ leacher of non’ functional communily
iale effect in.schools mentioned against ther
mentioned therein,

names on project basis subject 1a the terms ang condiions

¥

SNo |Name = 777 Father's Name “Biace of posting where re- |
| S S S ' - appointed ) - X

S B \ i A 1

1 | Nazir Gul 3 Nawab khan _CS Mamazai Mir Alam :

LI SR OB PRSI S e e et e
27 Tatur Ah Gula khan ™ ' -do- ’
I oo R . _ - - TR s s e i -

3 " Muhammad israf U A Zad khon 2§ Ghalor Bedmanat’

37 i Muhammac Khan " ' Mohammad Wah Cldo- T .

£\ piunammad Hizoor . 1 piasent 8a = 777" " ¢5'8ana khel Shandarra '
! ! Hazrat Bad shah aEm T :
i Badshah . l . . . . .

I : . _ e
6 Sehal Had shah A Koisso s -do*

R - . L I
7 Jamal.shah IR RRIRE " 'S Shahje Bedmanai . :
8 ) E Syed Alunad shah : Muhanunad Alzal - -do- '
E _! MaazUllah T Naeen Khan © i CS Khatim Jéjﬁtl;?&i;ﬁé?é o
= - - o [P AU ;
10 | Fayazkhan fladanm khan -do- :
71 ! Hussain shan ‘ 1‘-‘:yeci Mastan: shab L] Malecnani'('aa‘ékﬁét-“w .
2" | Samandar khan " Khatam Jan do- T
13 If ‘Murad Al —'_“'_ I Al AR‘BT:?’"h‘ﬂ!‘: "TTST T T ¢§ Jarobi Darra A.bdunah-—m
__.._.-..-.'[ . S - - e - .
14 BakhtiarGul Mohanimad Gui 4 -do- - :
e . - —— N R — "
1? . Sanabar khan - . ' Sarkan khan ‘ lCS Golono sheal\h'Bab . .:
16 ri Mukamil shah T : Hazral-Mohumméd TN CSVAn'éFg.;i ﬁ‘ay_a'h-m"m' -
17 l Hikmatuliah ¢ Abdur Ratim (@’/) ,)CS Golono sheikh Bab 4

115:6°2016 in.COC No 330-P/2016'in wip.
-No 450-p/2016 filed by:departent insupreme: -



- Ty s e

i e
18 | Diiwar khan -

e ’

19 ' Hashmat Ara

20 " Niaz Muhaminad 7 Noor Mohammad  CS Varkhel

ST

21 Muattar
i e e [ e e e e o B

{ Khaista Zar - IhsanUitah : - C8 Siraj Kor Samghaha

i
!

o 1 " Hakim kh'én-:; T CS”ArllargaillPayan‘-

' Qabill shah " FCS Zsiiaﬂn}'a_}“_cﬁn; o

"Bedmanar

" Sher Rahman . T do-.

22 .
| ! !
l. PP . [ .,.._.,...—! - B | L — - —— g
2 . | Fazal Dayan - - Sadaru Din ik khan Abad )
¢ . shamsha .
247 Dawooa shah " gadaru D ’ T T e T
» 25  TAsitxhan "Jamal. .~ CSSiraj Kor Samghahi
TERMS &CONDITIONS A I o
. ’ 1. The re-appointment order shall he.made purely on project basis for project pernod
1: 2. The appointment order will be subjecl 10 futher vedfication of their educational
1. and professional testimomals from concerned boards/institutions :
Rt 3. Therr salaries witl be paid. after approval of revised PCI or under the approved
r scheme by competent forum titled Re—opening of non functional communily
4 schools 1n Mohimand agency. o _ .
\ __ 4. In case the decision. in abovu wled CPLA wrned out to be othemwise ther
regularization will be subject to Nol:i;aton daled 11-5:2012. .- -
i 5. Allested copivs of Charge report & {ustimonials shall be submitled o the ‘quarter
PO concerned in prescribed period of tune in triplicate :
. . L . X .. T |
: oo - -1 {Khaista Rahman) - :
"~ Agency Edycation Officer.‘Q
L @3- g . Mohmagd Agency | =
. A Endsl:NoS‘j?” e /Estab: (1/1Re-applCm: T(MIF} dated Ghallaria}i E-iff‘.s-flO‘}ZQOW, d
N Copy lo:- _ o o . S »
| 1. Dweclor Education FATA Secrelariii Peshawar
i 2. Political Agent Mohmand Agency. ’
_ 3. PS lo secrelary SSD.FATA Secielatial.
! 4. AAEO (Dev) local office. '
I " 5. AAEO Female local office
; 6. Accountanl local office.
' 7. Teachers concermed. . R o KRR
E ‘ Note: Unattested _ph'otocoﬁies o_f relevant documents are not acceptable. . :
- ’ /;\ Age
rhal®
J B o
'




f i R SR
>‘.’ G ¥ ACENCY EDUCATION OFFICER
.. MOHMAND AGENCY AT GHALLANAT

,,,,, m #.0924-250180/FAX.#.0924- 1008 =,
-
e - S g g g . . —-, ‘..---A ... . -~ l: . - ‘
; CONDITIONALLY SERVICES REGULARIZ Y 1'1(JN:,-%U.!UST]\'H-,NI ORDER
i B
i In L'llnplluﬂL\. mth decisivn ‘T~ldr" Pawortiy Director of b dwention l 'h \ bem'im fndst Nui
! . sl Jeeitl JU1E . SN ot OSINCS TR-9Y- TG ‘date ;
: . <ot b emmanat | Tealnaers are hereb\ I’éLIJldll&Ld wiih the mndmon fo submit an ait: s
wooeit R4 dudy atiested ¥ - bvdeach e

‘Sa:;’.—rcme Coutm 'N Pul. sten of a30-PiI0TR - decid ol

P Hipn Coor Pezhowar, Lionioa.
L te
i o Departmeniai Appeal o :
; 2 IRA20-9048 4 21 Pl LNtal 2t st
s Samelkathers C Name of Communitd Ot uslm;.’. .-1 l{cﬂular L feemirhs
S . i Teacher . __m-“:s}_'!lopll | )
D inlawar Khan %70 Hakeam E\ham l CS Anargi Payan Ao :sl‘u;unsha (juno LAV
# : ! R - e L - . - - i - - ' | -
x c 20 Jamad Shalr S/ Hubib Khan | CS Shaji Bedmanai PGP g:m !\lll Kamal: | avp
k , . ol - . : {
: SR GV o s B LT T s .
S Nasdr unt SHO Nawab Khan L' CS Mamazai Mir Alam $GPS Zabrr Jowar : CANE
e Shab S0 Saddra Din oS Shamir Khan Abad. - PS Sai Khan Kor 2 7 vy
o . \hmgmlm I S
Cr ilussain Shuh S/0 Saeed Musmn CS Matina oda I\I\L! PSSl I\ln.l NaG. AV
1. | Shah S R N B
B t Muhammad Khan $/0 Muhammad cs Ghal’oor Baidmanui r GPS Miuai C AVP
L i ) ' ‘ '
C bR a0 Aodur Rabin -1 % onionm z '
1 ! .
o sanober Khan 00 Sarkari Khan TS Gulonu 3hu]\h Baba ¢GPS Siaia Chas L
4T N Muhanimad 5.0 Noor ‘ L\ Yara Khel bc.dm q g lni"n Faili o CaANTE
oeduhaoupad ,__*m___.-_...;_.*__. e e e
iy Seiud Badshah S/0 »\mu Husro LGS S Sana k\l\\.l blmudm far Si aiz All Mirgat | AV
Saeed Afmad Shah NG hd[l Bquai" AN
- buhamimad Afzai t s
\Iulmmmad Huzoor Badshah 5/0 [ S Sana Khel bhanza:u PSR dman wali

s L U8

s
H
1
Yo
R

i

\

Ji

i+ Fazal Dayan S0 Sudd:‘u {in TCS Shamir Kian Alied . ¢ -:“» lu.muz St T

t Shamsha

13 Semandar I\ hai 5700 Khatim J.m s Matina l\.u-dd Khei \ (Ji S l\u:;p.md ﬁ“_‘; A \ P L
. . ! J . SR I
Le o Banbiiar Gul &1 3 Munammadi Gul Cb Jarubl Dam A\bdui ah S b!nd Rm man FA ‘\"P
B i emron e it e e
5 e o
[ Y I 7
; h .
|
i . ;




- penvyeaemad e bops sos

- e

T

Muhammad
L Zahir Shah 5:0 Abdul W .lhld :

’

SR T T o v Kl A
N B T T TS E S o f:‘_. e e e -
Lalin AT S0 Gula Khan + S Mamarar Mir Alam + GiPs Chamarkand No.ol L AVP -

L ?

s Khatim Jan Jarobi Dara rﬁ[;:fl%:and-u Ziarm RENY:

- e = n —=
. Marzuilah $:0 Najeem Khan

TERMS CONDITIONS :

W

Charee report shuuld be submitied © all umu:mu.d
2. Appoinbuent ol the candidates is made purely on lunpumu lnhl\ .md is Imhlc © termination at any b

\uthum assigning any reason.

“salaries if found fake/bogus the order will be conmdm.d as LdI]CL’”Ld

1. All thuse candidates who are matriculated should pass their F:A within 2 \tdlb after the issuance ol s

urder.
They should produce their Health and A;,e certificates from the \E.,Lll&\» .‘aumwn Mnlnn.uld

e

a5 they Tailed o report of their arrival w ithin 15 day s, aller tin issugnee vy lhm Appuintmen redi i

antoniiticatly considered as cuncelled.
[V any wehnieat Jegal Haw is pointed vut.the uppulmm\.m \nII sk md s L.mgcl]“l

S FPheir age should be mwrdlnz, to the Lu,\i l’ulu,\
!
© {Farid Ullah Mehsood;
. Agency Education Olficer.
‘ SNMohmand Ageney
ondsts No. ) é/ 7 ommunu\ Fite) D.n;d/}OfU%’"Ulh :
Cupy Lo tre.- : I ‘ v l

Director ol Education (l ATA)F '\'1 A SLuu wial Peshawas.
Political Agent-Mohmand Agency.

PS to Additional Chief Secretary FATA for ps.ru':al of the Addmonul Chief beumal\ I \'I A
4. PS to Sccretary SSD FATA Secretariat.

Agency Account Officer Molimand \s..cnu R LJlmli.m.u
0. Agency Surgeon Molhimand Agency.

7oL AALOU ancerned. s

& Accountant’’ay Clerk Local Ultm.

9. Oficials Concemed.

'-rJ'J—

"

.

ZefiTy rducation wfhcer.

Mnhmdw"uu \
. - B e R

B S T

s
7| Khaista Zar S/O ihsanullah CS .Samghak:hiA .l l, ' ‘GPS All Zaman — L AVP [
) RS ‘_‘Vi‘é_ Khan $/0 Badaam Khan 1CS .Khali-lln Jan ja?obi Darz; Ph Turangzm Baba G A;\VP l i
v | Murad Ali S70 ¢ Ali Rahman - Cg tlarobi T}ara Abdullah GI;S M'\lkan'\ | -avp ;
L AnifRhan S0 Jamal | CS Samghakhi T GPSA r\ddm Saar AV
folam'inil Shah Sla Hazrat . | CS Aylal'gi- Pay;m‘. ' : GPS Atam Kili , : \\P ‘

Al kimds ot documents would be vermed from llk coneerned Bomd\ Umvusuv bci'on: the drant of they
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STCTION) !

_ (AEPELLATE JURSD SR

i ’ : MR. JUSTICE UMAR ATA BANDIAL
: MR JUSTICE MUNIE AKHTAR

5 R v\ g?'titigns No.624P. 66 1-p15,264-F t0 T e
: ‘ 166-21 Lﬁ,ﬂ‘fﬁ-’?, 458-B, 527-E to 530-P of 3016, - ©
tho onder deed  22.92015 27002015, ’

peshawer High!

{Oo oppest from {00 .
; i4.42036...1§.5.7.0,16. 5.10.2016, pasged "
i A Couyt, - Peshawir in WJ’.NOS"G(PPIM. WP Nol60L-F, . '
: ; . WEAQGTA2GAENS5, SIS P13, WAL
f. ' W.P.NOAHO-PIIS, W.P.drl&-ﬂls.ﬂlﬁs-?ﬂuﬁ-yns)‘ -

CP.No.624:P of 2015 Additionat - Chief Seactsy FATA, FATA .
' o Secretariat, Wersak Road Peshawar Y- Mr, Jjan . I

. inssain and othets. -

T C.P.No.661.F of 2013 *" Govt. of KPK through Additionnl Chicf Seoretery
s o . BATA, FATA 'Smmﬁat,‘ W_grsak Road Pwhnwpr?
Ys, Syed Z;ahid Hussain and onother = *. : -

. | cPNe264T of 2016 Additionnl  Chlef ~ Secret’? FATA,. FATA ‘
A T - Qecretasiot, Wassdl “Road ‘Peshawar Yo Alipur

Xhan . ; . , :~ .
My FATA, TFATA .
Peshawar Vi Qimat L .

foh NeT65PSLE " dtionat
CRNMSLSEED  Seoreuis

T Khan

Wrselt Eood:

Chief - Seoretay FATA, FATA

,‘4.?.%.&6@.;; sp36  Additional ;
: ' Secreiariat, Warsak Road Peshawar Y& Sher Alam ' P

‘\/ and ol!:e‘rs‘ .
o g ofause  Addtonl - Gt Secrétary FATA, FATA-
' ‘Seorciaciat; Wamssk Road Peshawar Y5
Nakgasnndother'a' R R

N 7 ’ O B o ~ .
- W & - \/{Z-diﬁo. 0-P of 201 /.- Additiopal Chisf
.'\ §j<7( 5 o v ’ .o

0y{ \)“,/27 o - . and oth

ar Vg Nazir Gul_:_, '_
N Cr MNo.S1T-Rof 2016 Additional  Chief Secretary  FATA, FATA
R A . T~ Secreteriet, Warsak Road Peshawar Vg, Naikdar
Khan ' H -

C.P.No.518-R of 2016 Additlonal Chisf Sceretary FATA, FATA
o o Secretariat, Warsak Rosd’ Peshawaf. Vs. Yousf
‘ Khan aod aqoth_er. .. Co ’

' Aﬂ"&‘?ﬁ'{iﬁ

~
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C.PINo.024-P/15 me 2

i

C.P.No.525-F o 2< 6 ‘ Addauonal Ctuzf Secrewry FATA, FATA
‘ Secretariat, WnrsakRoadPnshawa: Vg, Wali K.han

CPNoSIOPof2616  Addiional Chief Secretoiy FATA, - FATA

: Secrefariat, Warsak Road Peshawar Y5 Sml'ur o

-~ - . Khan and another

For the Petitiorier (5) . Mr, Zahid Yousuf Qureshi, Addl, A.G. KPK
(in all cases) . .. 8/wMr. Saifulleh, ADEQ and .F_nved, cro.
For the Respondenf ts) ;' Mr, Khatid Rehman, ASC.

o Mr. Ghulam Netil, ASC.
Date of hearing coogngos 0 L =

LT .,. v
. O R B B E. -

‘Umar Atz Bandial, I CPNo64-P £ 2015 is barced by 30 days. The delay
is condoned ds the. qumtlons raised in this petition are. the same as in 1h= ‘

connected petmons wluch gro filed wnthm the nme allowed Ret'crence is

made to the casc af Megcegg Zaibun Nisa i_/g. ;gmj ggm issioner, r_Multan’ K ‘

gnd others (?LD.IS‘IS SC 397).

5 Leaned Additioal Advocate Gensral, KPK states that the impugned

judgment was rendered by the leamed High Court- without considering the
jurisdictiopal objection to the mnintninabiiity of the Writ Petitions under
Article 247 of the Consututmn. The said objecuon is not, prcsscd pnasenily in

view of the 25% Amendment to thc Consntuuon whereby Article 247 bas bccn

omitted. As a rcsult the\lgafned Peshawar High Court 0OW, 1s v&f»tcd with

jutisdiction i m 1almmn to the maiters that arise in t.ha erstwlnlc FATA wmtary

Int this behalf he hns also placed on rccard an order bye La.rgm' Bench of tlns '

Court dnted 10.7.2018 possed in C.Ps.No.253-P and 134-P of 2017.
Accordmgly, icame[d Additional Advocate Gcneml and lcamed counscl for the
respondents pruy :hat the impugned judgments be set as:dc and thc matter be
- ATTESTED o B
@ y

Colirt Associate: a - ]

a3 : r fPai(Iah"
Lo ghprems Gourt Qb
up . [} m:lba : . - !



3
rcm'mdcd to the lcatned ngh Court for decision afresh in the Writ Petitions: . -
filed by memspondents. r . . Co T ‘- ! . L
3. Accordingly by consent the impugacd ‘ju:qéﬁwntb pre set aside,
the pctmons are cnnvmad into appeals and allowed‘-nnd' the matier is,
_remanded to the Icamed ngh Comt far decjsignafrmh of the Writ Petltlons
' ..-;mndlng. csse tho
*sha]l not be ‘pffected é S
“:-L__,'J *:;I,.;r*-" . . .
» v !
. _ ‘ o . )
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. JUDGMENT SHEET C T ‘Eﬁ N
IN THE PESHAWAR HIGH COURT, ' I
- PESHAWAR
(Judtcnal Department)

- : WP No.2498-P of 2012. - ) 3

Dale of heasnng: 22.01.2018.

- M/s Ghulam Nabi and Mr. Muhammad Asﬂ Bty
advocates lor petitioners. (-ﬂ:{

Mr. Mu;ahad Alf Khan AAG for ree.pondems \ "

JUDGMENT ' I

MUHAMMAD _AYUB KHAN, J.. This

judgment in the instant. petition’ shall also-
dlspose of W.P. No 2518-P of :.2013,
W.P.No.3766-P of 2014, W.P.No. 1601-P of
2015, W.P.No.4062:P ,;.fof 2015._
WPNo4063Pof 2015 WPN04064Pot- .
‘j 2015, WPNo4110-P L2015
g ' WPNo4162Poi 2015 WPNoMGSPof .
- ' 2015 and 4206-P of 2015 ~as common
- r ‘question of law and fact is lnvoived in all
these peullons
2. Petluoners in all the petmons were
appomted on contract’ basm agamst ‘against :
\ lhe posts of PST, PTC lnstructors
Chowkldars and Field’ Catt]c Attendanl"
through drﬁerent orders by the respondenl-

. department in the arstwhlle FATA. In

W.P.No.2498-P of 2012 (instant oetition)

EQ’TEP -

f}%“““ﬂ
4]

L,.,r
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and WP No,2515-P of 2013 peuubners}

‘have sought remstaternent]regulanzatton

whereas ln the remannmg wiit petmons only ‘

Ieg'ulanzaucn of service has be,en sought n.

W.P.No. 2515 P of 2013, aﬂar sor\nng for

soine tlme petllioners recewed a: nonce

“vide whtch-- lhetr sewlces ha\/e been

0. .
\erminated s'mce. 31, 1" 2010 and mslcdd

respondenls No7 to 2 have been

court  vide ]udgmentslorders  dated -

29 09.2015, 27 10.2015. - 14 04 2016
15 06.2016 and 05.10. 2016 a\lowed lhe said,
writ 'petmons as prayed for lhe abov_e
1udgrnentslorders of this court were assai!ed'
by the Governmenu fespondents before lhe
Hon'ble ‘ apex Court in Civil Pelmon_,

No.b24P 611-P/2015, 254P lo 266-

' appmnted wuthout any adverﬂsament Thls '

PIZO‘\G 446 p, 450-P, 527 P to 530 P of .

~ 2016. Sa|d pentlons wete allowed on

o 28112018 ipy setting asnde the above

judgmenlslorders and the matter was

‘remanded back to lhls court for dECIS!On

afresh.

'3~. in view of changed circumstenbes
introduced in 25 amendment Art\cle 2@7 of

the _Constitution was ormtted and thls court

-Pash

TED.

ar rgg)'l Co;,—,

Do/}/'B .qnw
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vt

-

is vested w1th ‘the powarsfjunsdictidn to -

' antertarn matters rslatlng lo erstwhrla FATA
4 Through sub-sectron (2) of Sectlon 2

..f the (Amendment) ‘Act of 2005 vrde

proviso added thereto, it was drrected that a

' person though selected for apporntment in
the prescrrbed manner to a service Of post

on or after the lst day of July 2001 till the

commencemant “of the sald : Act_' put

 appointed on cantract pasis. shall wrth eﬁei;i :

from the. ‘commencement of lhe said-Act. be ‘.
deemed to have ‘been appornled on regular

basis. All such persons and the persons

appointed an regular basis 1o a service af

- post in the prescrrbed manner. after lhe'-

commencement of the sald Acl shall for a\l : .
rntents & purposes be a cwrl servanl except )
for the purpose of pensron of graturty Such

a uvrl servant in Yieu of: pensron & gralmty

-

"be | enutled receive. such amount

. contnbuted by him towards the Conlribnlory )

: F.‘rovident' Fund along wrth contnbulron |
made by Government 10 his accounl in the 1
p'rescribed manner. Further provrded that in’
the event of death of such cwrl-servanl.

whether before or after the. retirement, h|s

family shal| be enmlad to recewe the sald

)
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! . :
; amount, if it has already not- been recelved
by such deceased civil servant

i 5. Once again, through- the then NWFP

-now KPK (Regula_mz_auon of Services) Act .

No. XVt or !200 ~on the strength of

prowsnons - of Sectlon 3 thereof,” ail

employeea \ncludnng the recommendee of

lho Hugh Court: apponnled on conlmcl or’

- adhog basis holding that on 31* December. : ' .
2009 or till the commencement of this Act
shall be deemed lo have - been vahdly
appomted on reguiar bas:s having the same
qualiﬁcatior_u & experience for a'r_egul_ar post
subject to  exception " that thé
service/promot:lo‘:; quota of all ifs"erv‘ice
) .cadres shall not be affected. -
L\__j \ | . 6 Through the provision of Section 4-A
S of the Amendment Act, overriding effect was '

given lo lhe provision of lhis Act.over all

. 4; '_ © other laws. & rules for the time 'being‘

enforced and it was further provided thal
any law or rule, coming in confiict wjth the .
 provision of Amendraent Act or incéhslstent
thereto, shall cease to have effect. This
clause of. ove.;lrriding & superimposing nature

has equipped the provision of Amendment




s Wy -

Act No.XLi of 2009, with ever Iasﬁng effect

~overall othef taws & rules then in vogue.

7. Leewned coungsel for the petmoneﬁ

invited attention of the Court to the earher

.]udgments of the Bench lrwoivsng same & '
simitar 1ssues, which were. rendered in the

“ case of Dr. Rlzwmuliah etc Vs Govemment
\

of NWFP etc (W.P.No.1510/1987) and in
rﬁanyﬁther writ petitions, who contractual
services were regulanzed by the strength of
the said }udgment eiaborately dealing wuth
gach & every prowsmq of law releyanl o the

subject” matter 'prornulgatéd from time to

"“gme and it was further stated at the bar that

this judgment of the Court was accepted
and acted upon by varlous departments of

the Provlncial Government and senvices of

contractual employees were _ duly'

regularized, issuing ofﬁce orders at dlffers,nt

_ occasions and no gmdge of grievance was

. showﬁ‘ against it by the Govemment to take

the matter to the Hon ble Apex Cour’t

8. l.earned counsel for the petmoners

further inVlted our attentlon to dlfferent office

" orders, Issued in llght of tha 5udgment cited

above by variaus I1Ieads ‘of  the:

InstltixtionsIAdministrah\ge Secretarles of the




2005 to various employees. who_ were

6 . \,‘3‘"‘_

Provincial Government gompl*ing with the

sald iudgmant in'full.

9, The {earned counsal also Invited the

ourt attention ta the case .of -

Mst. Shagutta Syed Vs. Goverhmeni of
KPK etc WPNo 1731;2006' alongwith
W.P.No.47 5/2006 dated 1 ,09.2007,

.
extending the benefit of the provision - of

'Regulanzatlon of Servica (Amendfnent) Act

1

appolnted on contract basns The learned
counsel produced copy of the judgment of

the Hon'ble apex Court glven in Civil

. Abpeals No. 150-P & 151-P of 2009 decided

on 24.03.2011 where thp above' mentioﬁed

ludgm_ent of thlS court was impugned. The

-Hon'ble “apex Court qﬂef elaborately &

extensively ‘dealing with each & every legal
& factual aspect of the case not only upheld
the® view taken by thls Coun but also

referred to its own judgment given in Civil

Appeals No.834-P to 837~P of 2010 decided

on 01.03. 2011 wherein, It was held that the

cases . of contractual employees though

appointed on project are squarely covered

py the provision of Sectlon 19 (?.) of NWFP

’ Civil Servants Act. 1973. Accordlngly, both




the appeais fi led by the. Gevemm_ent in the -

|
sald case were dlsrnnssed

10. Confronted with the above ironclad

legal pos'ltion the Iearned Addmonal

Advocate Generai was repeatedly -asked lo '

" draw Ime of distinction between the case of

the petitloners and of those to whorn benefit |

- of the said provision of law was extended

and their .,dontractual . sewlces were

. regulanzed however. :he "wes found

i '

"defenseless having no answar rnuch less

plauubie to offer. Wa have on’ record the -

copies of the apporntmenr orders rssued by
the Competent Authonty appomtlng the
petitioners at different occasrons on drfferent
dates as cqntract emp]oyees agamst the

posts in question.

T4, AR ironclad proof in the shape of
: docurnentary record is availahle on file that
the pelitioners were apPomled on contract -

- basie by the C_.ompetent Authonty, which.s a’

fact ~ Undeniable in nalure and -their

: contractual‘ servlces ware renewed and

‘extended from tlme to trme

The undenrable legal posmon is that

A the - pe’utloners are contract ernployees

'~becaus'e. they have not been absorbed

Tk -

D e
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pemlanently in the depadments concerned
where they have been apponnted aﬂer
aﬂopting procedure. therefore they are’
' entltled to protectton of the . beneﬂciat -
provlswn of sub-sectlon (2) of Sectlon 20f
% thg then NWFP now Khyber Pakhtunkhwa.
o civi Senvants (Amendment) Act; 2005 and
| -thelr rlghts are further protected ln a more
A‘ effectwe manner by provlstons of. Sectlc_n 3
of the then. now Khyber Pakhtunkhwa
Employees (Regulanzaﬂon of Services) Act .
2009 tu which superirnpostng & ovemdlng
effsct was given on a%l the rules & law to the
contrary. The latest enactment cama into
force on- 24" October, 2009 when i was.
published in the official gazetie of the
Province e;&ra ordina&. o o .
43, Vide  Notification . No.SO(EY
SSDICSTRIGOA08  dated  11.06:2012
‘ protection"was extecded to employees of
Communlty * School ‘Teacheis. = .For
~ convenience said Notnﬂcatlon is reproduced
‘as under

“No. SO(E)ISSDICSTRI99-1OBI- " The
. Govyernor, Khyber Pakhtunikhwa in his
' .

capacity as the Competent Authonty has

" been pleased to approve the re—appomtment .

~ of Community ‘school Teachers who quahfy .
‘ B 1

el
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io be posted agalnst lhe régular posts of
pST (BS-7) in phased manner at the

Vrespectwe Agencies & FRs, purely on merlt

basis In accordance W|th the existing

reoruument criteria but In relaxation of upper

age limit with immediate effect as specified

below.

1. The available regular vacant PST

(BS-7) posts in the Primary/Middle

. gchools in FATA will be filled up

from. amongst the Community
School Teachers and no fresh

candidate 'consid‘ered‘ for

recruitment il all the eligible

Community School Teachers are

-absorbad agalinst regular posts in
_ their respective Agencies/FRs.

.2, The non-ocal el'igiblé_‘.Comrf\'unity

.5, The

" Schoo!

Teadhers shall be’
cons:dered for ra—appointment

" ‘against the reguiar vacant posls

of PST (BS—7) aiter adjustrnent of
ocal qualified teachers.

.3 The services of. the un-quahfned'

teachers shall—ba dlspensed with,

‘4. The Comrnunity Schools whose

teachers . afe appolnted and
shifted to other schools agéiﬁst
regular posté. would - be closed
down. ‘ N
re_spe_ptive . Community
Schools s'ludeints would be shifted
1o nearby reqular schools and no
further recrui;men{ of Community

School teachers will be made.




A

o Ug-

8d
. - Secretary
Social Sectors Department,
. FATA Secretariat,
peshawar” -

14. Question is whether pa’.itibners are

~ governed by (he provuslons of the North

West-_ Frontier Provlnce (now Khybar

. Pakhtunkhwa) Employees (Regularlzatnon of

Semces) Act, 2009 (herelnaﬁer referréd to

_as the Act) t wouid be re!evant to

raproduce Section 3 of the Act

V3. Regulanzation of Services

of ~ cartam employeas.-AM

employees Includmg
recommendees of the High

- Court appomted on contract or
_adhoc basis and holding that
post on 31 December, 2008
or till the com(nencement of-

' this Act shall pe desmed to
have been va!id!y appolnted on

. regular basis hqvmg the same
qualification anc? ex‘ﬁéffence."-

15. The aforesaid Saction of the Act
reproduced hereinabové. clearly provides for
the regularization of the'.: ‘employees
, appolnted gither on cor]tact basis of édhoﬁ
bas;s and were " holdlng contract

' appointments on 31st Dpcember 2008 ar-till

-
i

e e
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LT , the cammencement of this Act, Admittedly, I . 1
i the petxt.oners were appointed on contract

" basis, whlc'1 period of the!r appmntmenis

was extended from tlme to time . and werq .
" holding thelr respective posts on the cut-of

“’ date prowded in section _ 3 |bld as .they

. (petitloners of WP No 2498~P12012 &

o o - ”2515-P!201 3) were termmated frorn service
'~ on31.122010. SO A
16.: Moreover the Act contalns a non
:obstante clause in section-4-A which reads
‘ as under:. A
;‘4-A 'Ovem'ding ' eﬁeét. -
No!mthstandlng anything 10

- . — .

_‘the contrary contained in any

| . other-law or ruis for the time
C _ being in force, the pravisions -

5__/ - of this Act '.sﬁall have. an

- =n overriding  effect’ and the

_ ’/f S provisions of anil such law or . ' )

rule  to the extent of
inconsistency to this Act shall -
cease to have effect.” o

1_7.‘ 'The " above ‘S‘e:etion " expressly - . :
excludes the application~ ef any-: other law . '
and dec\ares that the provisions of the Act
g . will have ovenlding effect felng a speclalA

| enactment In this background ‘the cases of -

the petitionere squarely fall ‘within the ambit ,




) .r-! - ‘-:
of the Act and their servrcl.s Were mandated
: to be regulatad by {he provrsnons of the Act
Furthermore, relevant to the subjact is letter
No 8878-87 dated 13.12.2010 (Annex DH
in W.P No 251 5-?/2013) it has been
. mentioned inlt that regutar va_cant posts be
advertised 'mmed‘!ateiy‘ and recruutment
E process be completed as per prescnbed
procedure on priority. It shOWS that there are
. regular posts against which the petmoners
" were- \_n_rorktng'. Somie - appointments have
peen made by the respohdénts . in
pursuance of the above letter whrch are

e rnentloned as respondents in WP No 251 5-

J P01,
18. Prosriding cause of action/grievance . '
s ‘\9 . to the pettttoners. the Government of NWFP
?m, oL
) ;F co (now Khyber Pakhtunkhwa) presented a bill

in the Provmctal Assembty through Whlch :,
Section 19 of the NWFP Civil S.ervants, Act
' ‘was 10 be amended The satd bill was"
.passed by the Provincial Assembly of
NWEP on the 5" July, 2n05 and'assented to
by the Goveror of NWFP ort 42" July,
2005 which was nottﬂedlpublished in the
_Gazette of NWFP, extra ordlnary on’ 23"

- July, 2005.
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Sub-saction 2 of Se_ctiqn.é 6f‘ti1e_ ) -
_Amenament Act IX of 2005 is ‘to the

followlng effect:~

"2. Amendment of Section 19 of - :
N.W.F.P. -Act ‘No. XVIII of 1973~ In the . o A . l
North-West Frantier Province Civit Servants
Act, 1873 (NW. F P. Act No. XV -of 1973)
for section- 18, the. followmg shall be \
substituted:-

49 (1). Pension " and gfat’Uity.—-—-Not P
_ _relevant.. : |
‘. o @ A person though selected for

appmnlment in the prescribed manngr 10 1
. service of post on or after the Ist day of July,
A 2001 tlt the commencement of the ‘said Act
g . : : but appolnted on contract basis, shall, with © - .
' ' effect from the commencemerit of the said '

D et el

- - ' l Act be deemed to have peen appointed on a
: ‘ g ’ " regular basis. Al such persons and’ the '
' persons appointed on regular -basis to a
service' of post in lhe preccrlbad manner
after the commencement of the said Act, for
all intents and purposes be cml servant,
except - ‘for the . purpose - of pension OF

gratuity. Such @ civll servant shall, in lieu of

pensxon and gratuity, be entitied to receive

such amount contributed by him towards the S
- Contnbutory Provident Fund, alongwith the
) contributions made by Government 1o his

account In the said fund in the prescnbed

manner’.

19. Through the above prows:on of law,

. ‘the employees appolnten;l on contract basis -
AT ST;D/
P}':ls 3 |gh Coun

FEB 2619, .

/(}__ 2
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put in the prescnbed manne‘riwe;e erovided
protectlon by regularizlng thelr servlces The
prowso added thereto states that’ a person, .
who is. selected for appomtrnent in the .
: ’*;:’ prescnbed manner to a sewice or post but
: eppointed on contract basus. shall with eﬁect-
the oommencement of thls Ordinance ©f
fom the date of his contlnuous :
appointment; whiehever may be later, _'be
deemed to have been.appelnted on regular
. pasis in the department. concen{ned'. Such

employee shall, for all intents & purposes

be regular employees Of the mstltutton |

concerned except for the - purpose . of
_pension of gratuity.- All such :employees

% ( shall, in Iteu of pensmn & gratuny.,

entitled to the benefits of the Contributory.

LT

—— '\)‘/ . Provident Fund scheme in ‘the_'prescnbed
J . manner. . o . 3
o 20. :For the. detaﬂed reasons discussed '_ .
above, we entertain no amount of doubt that
the petntioners are entltled o~ the prayed
relief" because services of smilarly placed
R o - employees of dlffere?t . lnetltutionsl _
' Do ' departments, who- were appomted on’
contract baSts. were held to . have been

“regulatized through the prowston of vanous '

- '~, T AT
) '«
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anactments, discussed above.“f moreso,
when lhe main judgment of this ert was
not 1mpugned before the Hon'ble apex Court ,(
by the Provincial Government therefore,‘ no ]
dlstlnctlon can be drawn between the case !

of the petittoners and of those to whom the

same -and similar beneﬂt was extended by '1

this Court Even otherwise, once the law
“has been interpreted  in  the earlier !
judgments of this Court in favour of the

'
!
I
(

employaes. then the subsequent Duvis:on

_Bench, in view of the .long:: cha:n -of

: authoritiesldicias of the Hon'blé apex Court,‘

1
[}
'
]

cannot deviate from the prevmus view,
moreso when we have no. reason to dlffer
with the earlier view. .

21, Accordingly, this and: all the

connecle_d- petitions a.te allowed and

_ respondents are lssued a writ directing them

" 6 treat the petitioners of this and of all the

connected ' pe‘;tttions‘ as 'réguiar/_permanent'
employees from the Iaw oame into force, as
dlscussed above or from the date of
offi clatlng service as stated in the relevant
provisions of law. Formal office order be .

immediately Issued In this regard by the

.compétent authorities in regard to the abave

S0




P Iegal posntmn. the service books/record of all .
the petnt;oners be duly arranged -and

R prepared however. their inter sa senlorlty

be determined by the competent authontles

in accordance with-law. and rules on the

subject.

22 Ris added that as raspondents No.7
L to 12 have been appamted whan servlces of . e
 the petitioners in WP No 2515-P of 2013 o

“were terminated, therefore, the matter s left

to the respondents to deal wnth ‘the t’ate of

respondents No.7 to 12 in ?ccordance with

law and rules on the~sub|ed/-/

——
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PRESENT: -~ - . \
MR. JUS]ICE GULZAR AHMED, CJ -
-MR. JUSIICE IJAZ UL AHSAN
MR, JUSTICE MUNIB AKHTAR
e . L s :.' : ) '
A2 ) - S _ L
CIVIL_APPEALS NO.231, 283 235, 236, 238,_!,-241! 242, "
243, 256, 260 063, 26¢, 266, 278, 1, 286,
287 290, 291, 292, 293, 20:, 295 296 197 300..
K - 304 & 306 OF 2020 R ) ) .
! AG&HFWNT—MD '14.10.2014OF PESHAWAR - -
! _ HIGH COURT, PESHAWAR, FABSED IV WRIT PETITIONS .
i NO.390-P OF 2012, ETC. = _ : :
Deputy Director, Fina.ice & ¢ fin CA 23172020}
Administration FATA through Additional . * '
: Chief Secretary, FATA Peshawal % others A
;. Additional Chief Secretary FrTA, FATA & {in CA 233/2020)
' Secretariat, Warsak Road, Peshawar & :
others . ‘ : o
' Secretary, Govt.. of K.P. jgriculture, . fin CA 235/2020)
: Livestock - & Dairy D selopment ' :
. Cooperatives & Fisheries, Prihawar &
| others . - . e
| Govt. of KPK through Chief Sec: tary, Civil ¢ fin CA 236/2020]
i Secretariat, Peshawar and other- . :
: Govt. of K.P. through Chief Secretary, :~._(f"CA233/2020)
Peshawar & others - T g - :
Province of KPK through Secretury Health @ 7 CA 241/2020)
Uepartment Peshawar 8 others. ' ' ‘
Govt. of KPK through Secret:y ‘Health, - fin CA 242/2020)
peshawar and others S ' )
Govt. of KPK through Secrete -y Health, fin CA 243/2020)
. Peshawar and others . - . . " o
' Govt. of KPK through Chief- Secretary, @ . fin CA 256/2020)
Peshawar . ) P ' .- .
Govt. of KPK through Secretsry Higher @ fin CA 260/2020)
Education, Peshawar & others - . o E
_ Additional Chief - Secretary F4 TA, FATA "“fin CA 263/2020]
Secretariat, Peshawar & others o s
Govt. of KPK through Chiel Secretary - : fin CA 263/2020)
Peshawar & others T : ‘
Additional Chief Secretary F:-TA, FATA " (in CA 264/2020} -
Secretariat Peshawar & others . B B
Govt. of KPK through Chiel Secretary : : {in CA 266/2020)
Peshawar & others . o -
Directorate ! of Livestock % Dairy {in CA 278/2020} -
, Development FATA through il Director,
FATA Secretériat, Peshawar & ¢ aers o o :
. Additional Chief Secretaty:: Fi'tA, FATA {in CA 2798/2020) |-
Secretariat, Peshawar & others . B :
. w0 ATTESTED
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Additional Chief Secretary FATA, FATA fin CA 281/2020)
Secretariat, Péshawar & others '

Govt. of -K.P. through Chief Secretary,. : fin CA 286/2020)
Peshawar & others
Govt. of KPK through Chief Secretary (in CA 287/2020)
Peshawar & others
Additional Chief Secretary, FATA , FATA fin CA 290/2020)
Secretariat, Peshawar & others . ) . )
Additional Chief Secretary, FATA , FATA fin CA 291/2020)
Secretariat, Peshawar & others : -

" Additional Chief Secretary, FATA , FATA -fin CA 292/2020)
Secretariat, Peshawar & others :
Additional Chief Secretary, FATA , FATA fin CA 293/2020)
Secretariat, Peshawar & others -

Additional Chief Secretary, FATA , FATA {in CA 294/2020)
- Secretariat, Peshawar & others s
Additional Chief Secretary, FATA , FATA : fin CA295/2020)

Secretariat, Peshawar & others
Additional Chiel Secretary, FATA , FATA
Secretanat Peshawar & others . -

Additiohial Chief Secretary, FMA",
b ‘retariat, Peshawar & others.-
L~ Additional Chief Secretary FM‘A,

. Secretariat, Peshawar & others*
Govt. of KPK through Secretary. Hea.lth
Department Peshawar & others; - -
Secretary Health Service, FATA Secretariat
Warsak Road, Peshawar & othess. -

FATA

FATA -

in CA 296/2020) -
-fin CA 297/2020)
fin C4 299/2020)

(in CA 300/2020)

. . fin CA 304/2020)

- Govt. of KPK through Ch.1ef Secretary, y

Peshawar and others

VERSBUS

Dr. Lal Marjan & another
Sher Faroog
Barkat Ali & others .
Lal Rehman & others *
Syeda Humaira Sultan & othen.
Mugadar Shah & others
Nazeerullah and others
Muhammad Farooq and others
Muhammad Waris Khian :
Umar Muhammad Faroog & othnrs
Gul Wali Shah & others
Salih Shah & another
Riaz & another
Irshad Hussain & others
Dr. Sajjad ur Rehman & others®
- Farzan Ullah & others :
Zaher Ud Din
Saida Rehman
Muhammad Tahir Afridi
[jaz Hussain & another g
Alipur Khan ‘
Qimat Khan

Z‘i

FhE

{in CA 306/2020)

Abpeliants .

{in CA 23172020}
(in CA 233/2020f
{in CA'235/2020)
{in CA 236/2020)
{in CA 23872020}
{in CA 241/2020)
{in CA 242/2020)
{in CA 243/2020)
{in CA 256/2020)
(in CA 26072020}
(in CA 262/2020)
ftn CA 263/2020)
{in CA 264/2020)
{in CA 266/2020)
fin CA 278/2020}
(in CA 279/2020) .
{in CA 281/2020)
{in CA 286/2020)
{in. CA 287/2020)

. fin CA 290/2020)

fin CA 291/2020)
fin CA 292/2020)
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S . Sher Alam & another
Naikdar K
< Yousaf Khan & another

P Wall Khan

Saifur Khon & tmoth‘cr
Nawir Gul & others l/
Nadeem Ahmad & others

Muhammad Zadu & another’ AR
: .+ (inCA 306/2020) .

Mst. Saeeda Reliman

For the Appellants :

, For the Respfmdents :

! NG, A0 SR, S S 41 2

. X ey

% 20 qad 203, 404, 260 270,170,401, B |

DPD, 204 A8 A, S90SV SRS ek A A ! e

fin CA 293/2@5}
{in €A 294/ 2020}
{in A 295/2020)

(in CA 299/ 2020)"Fom—r
(i CA 300/2020) it
fin CA 304/2020}

Respondants

e

Mr. Shumail '/\hmud, Butt, Advocate :
Qendral Khyber Pakhtunkhwa. - ;

Mr. Atil Ali-Khan, Addl. A.G. KPK -
Barpiiter Qasim Wadood, Addl.A.G. KPK
with “rum Shaheen, DD, HED - -

Mt Asil K.hian,_Litigation Officer, HED.

Mr. /Awin Jan, AD, Fisherics - S
Mr. C-ulzar Mahmood, AD Fishcries KPK. -
Engr Falak Niaz, AD{Dost) ’
Rajbriv Khan, SDO, PHE, KPK

Mr. Sadullah, Asstt. Secretary, BOR, KPK T
Mr. Fuhim Ullah Khan, Sr. ‘Law .Officer, ;

KPPS .
Mr. " Assad Ulla
Department.

Mr. Amanat Ullah Qureshi,
Finance Depit. KPK

Khan, 180, P&D

Dy. . Secy.,

Mr. Khalid Rahman, ASC

{in CA.246/2020)

R-2 Ia Person .

{in CA.11/2020) .

Haji Muhammad Zahir Shah, AOR '

{in CA 733/2020} - N

Mr. Afnan Karim Kundi, ASC A
Syed Nifagat Hussain Shah, AOR ) :
in CA.ii35/2020} .

Mr. Liaquat Ali Tareen, ASC
Syed Rifagat Hussain Shah, AOR.
{in CA ' #1 and 300/2020} .

Mr. tleem Ulldh Ranazai, ASC
fin CAﬁ"f?/ 2020 and 243/2020)

Mr. Misir Mehmood-P, ASC -
fin CA. 54/2020} ' .

Mr. Kishammad Asif Yousafai, ASC.
{in CA 53/2020 and CA282/2020) -
M P s

Mr. ¥aseesi ud Din Khattak, ASC
fin CA.} 78/3020 and CA.279/2020) - ;

Mr. },’hazammil Khan, ASC
Syéd t{aziq Ali Shah, ASC
(in CA50/2020)

_R-1In Person (w/o enter APpPEATance)
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fin Ch.6372020) -

. _ . Mr. Muhammad Asif, ASC
fin CA. 266/ 2020)

Mr, ¥uhammad Munir Paracha, ASC

Syec. hfaqat Hussam bhah AOR
CA. 26 772020 .

' Mr-. Asad Jan, ASC
CA.295-./2020 R

- N, R :
“Eh. 23670220,  CA233/ 2920 CAL 251/2020 - CA.250- .197/2020
CAJW/ 1920 and CA:BG/?D?!)

Date of Hearing =~ - : 25.1’1,.2020

JUDGIENT

1JAZ UL, AHSAN. _J-. Throug,h this single

' . judgment, we mtend to dec1d~" le Appeals No.231, 233, e
2385, 236, 238, 241, 242, 243, 56, 260, 262. 263; 264, 266,
.278.' 279, 281, 286: 287,290, 291, 292, 293, 294, 295, Q96,
297, 299, 300, 304 & 306 of 2{2&0, as ‘they involve a comﬁlon N

question of law,

W

Through thg instant’ Appeals, the Appellahis have
challenged the impugned .‘J;jidgments:‘dated 14.10.2014
passed in Wfit Petitions No.290-P Of 2012, etc by ‘the
Peshawar - High Court, Peshs;{'élar. ’I‘_h‘_e‘ Respondents had,
through . the Constitutiona:li.f Petitions, sought the

regularization of their services, Which was allowed.

3. . The brief fadts givif-.u rise to this lis are that the
Respondents were appomted on contract basis against

' .
different posts in the erstwhﬂ' FATA. The Respondents on "

diffe'rent dates received te:mg:-._mﬁon notxces gnd, “certain

others were appomted m the in place. ’I‘he said steps were

L X
assailed before the Peshawrn -High Court by way of
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‘Respondents.’

4. Leave to appea.l wi's

(¥

. Constitutional Petitions which were allowed vide order of the
High Court dated 05.10.2016. “he szid judgment of the High
-Court was chaﬂeng'ed: before th:s Court. This Court set aside

the judgment of the Hiéh Coi:rt and remended the matter -

back to the ngh Cour‘ for deusion afresh vide arder of this -
Court dated 28 11 2018. The igh Court vide the impugned

judgmcnt allowed the Corn stltutmnal Petidon~ of the

As a result, ti'n Appcllant—Department was

ordered to regularize the servic'cj:--.'of the Respondents

granted by this Court \nde

order dated 09.03.2020 in the £:>lléw,:ing'tenns: -

“The .leamed - Additional Advocate G\‘éneral,l

Ktiyber Pakhiunkhina  contends - that all  the
Respondents in these pennor.s were employed either oﬁ
pro_)ect posts or on contract basis or were employees.
under Section. 42 of tlic Companies Act 2017 and in no

arcumstances the:r sirvices were to be regulanzed He

further contends tha.. in all 1mpugned _;udgments the

learned High Court has merely allowed writ petitions on

basis of similarly pl..:.,ed persons, but without at all

adverting to the facts and circumstances of each+~and

every case separately z.nd withaut applying its mind to
‘.at even the lmws under which’

not adverted to. He

empioyees on

the same. He adds i
their appointments we: e made were
submrts that the Resr ondem‘.s who dre
nloyees or Section 42 employees
were not liable to e regularized and thus their

tion by fhe 'eamed High Court through the:
gether

rojects or contract en.

regulariza
gment T these petitions was alto

Impugned Jud
‘he contentions, the learned law

. illegal. In support of
oﬂ'icer has referred tc 2 three-memoer _Judgmem of

Court dated 24.06. '>C- 1 4 passed in Civil Appeal No.687

of 2014 {Govemmen

A 'j Knyber, Agriculture, Lwestock
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' and Cooperative Depurtment through its Secretary and

others v Ahmad Din and anoiher)

U

2.i° We note that sorre of the petitions are time ban‘ed Lo
and in one of the petulons even no condonation of delay
" has been filed. The learned Law Officer states that such

1
will be done by the pet'ti'oriers‘

3. The contentlonc raised by the Ieamed Addmonal
Advocate  General, . Khyber Pakhtunkhwa —~need

consideration. Therefore, subject 10 limitation, leave to
appeal is granted in thése petitions to consider inter alin
" the same. '

5. The ‘learned Add1hora.l Advocate Genera.l Khyber

: Pakhtunkhwa {hereinafter referrcd to as “KP) submlts thaf. .

P the Respondents were emplo)-’d on. contract basns agalnst .
project posts, hence, their emp‘dyment was. dependant on the
life of the project. He further contends that the learned ngh
Court erred in law by exf.endir;g;‘ the apphcanon of the Kp
Employees (Regula.n‘zation of S:gifwiéoo) Act, 2009 (hereinafter
referred to as “2009 Act’) tr« l'the Re;pondenfs who were
employees of different departiniao_tg in FATA and hence were
not covered by the provisions ‘of the éOOQ Acﬁ in terms of
"Article 247(3] of the Constltutmn of the Islamlc Republzc -of
Pakistan (hereinafter referred " ao “Consututwn”] Further,
that the jurisdiction of the Hig‘fj,Court was specifically barred
to deal wi'th.‘ the cohtroversy.‘,‘aonsidering the provisioh _of

- Article 247 of the Consﬁtutmr as it existed at the relevant
time and was then a part of the Constitition, He adds that
the Pres:dentlal Order No. 13- of 1972, relied upon by the
learned Counsel for the Respox-nlcnts only promdes rehef toa

wl'uch was dlfferent a.nd dlstmct

ATTE .:TE
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' {rom the clasa under whxch thc ixw;pandc.nts fell. Further, the :
19, nf the

High Court has erred m law by misapplying Section

ACi'vil Servants (Amendment) Acz, 2005. -

6. Learncd Cop

argued that the Respondcnts ought to be treated at par’ wuth

other employees who have i:zen regularized. He .fuz"ther'

contends that under the 2009 Ac

be regulaxizeci as thcy yere employed - before . ‘the
commencement ciate of the 200" ‘Act. Further, the High Court

was vested wi{h jurisdictlon to adjudlcate upon’ matters

related to' FATA in light. of the '75*h Amendment It has been
further -contended that the F’r*spondents were regulanzecl

pecause of certam letters of the ‘Government which a]lowed

regularization of certam employees, hence,

ought to be regularize
ts have been serving the

" the Respondents d ‘as of right.

. Moreover, most of the Respomlen

Appella.nt—DE.pa.rtment sat1sfact rlly, hence, they deserve to be

. regularized on that score 100.

before this Court -i"or

nscl Lur the Respondcnts fnéinly

t, the Respondents should g

on the same SCOTE, :

- 7. The questions whita are
determination are as follows:-
i Could the High Cipurt apply the 2009 Act ort
FATA/PATA? : )
i - Could the Hzgh "ourt exerctse Junsdmtton . .
: ,m matters retat:, lzo FATA? ‘ ! . .
iii. ~ What was the ¢ ﬁ"ect of Presuienttal Order
. Na.l3 of1972?
COULD THE 'HIGH COURT APPLY THE 2009 ACT -ON -
FATA[PATA" - )
' ’ ATTE;TED

/k. .
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8. * The learned High Court has held in the impugned - '- ’

judgments that all the Resnonc ants were emp}oyed‘befé}e the

’
It
2
B
*
[

d
b
1
1

cut-off date of the 2009 Act. ¥ thher, that, Section 3 of the

2009 Act prov:des a mecs_amsm of reuulanzatmn of -

. employ;es subject to the fulﬁ]_(nﬂnt of certain conditions. In -

LTI

this regard, the Preamble of the 2600 Act is reproduced below

for ease of reference as:-
”WHBREAS it s expedient to prom'de for the
appomtment and reg:larization of services of certain

n ad-hoc basts against civil _posts
Province

employees appomted v
and contract basis ag..m.st project posts in the

of the Khyber Pakhtunkhwa khwa?® [Underlining is ours| .

The aforennted prca:nble prowdes this Court mr_b o

an insight of what the le;slature intended nhen it

promulgated ﬂ:e 2009 Act. Th«, said preamble provxdes an

g ) insight into the purpose and scope of the object of

regularization’ of certain cat::aones of emplo) ees of the.
Province of Kh)bcr Pakhtun “hwa. Nowhere in. the said

preamble does it provlde t.hat tite 2009 Act shall be apphcable

b ' on FATA/ PATA. The prov:{smn ,Jnch add.resses the question - N
1 . T
of applicability of the 2009 Act :I‘élates to employees of KP and [: ‘

not of FATA/PATA. Secdon 2 p‘ mdes definitions which must

{

. |

be taken into copsideration vlule applymg the 2009 Act. s l|
i

Section 2(d) specifically de nes “Government® as the

Govermumnent of KP. Therefare, wi: are u.nable to agree with the

- learned Highi Court in its api lication of the 2009 Act t0

FATA/PATA and resuliantly, 1o *.“gc Respendents.

.
L.
v
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Evcn‘ otherwise; it i worth noting that at the time

when the Respondems were employed and subsequently

. l
when they were relieved; the. 2.‘5‘h Amendment to the

"

Constitution was not in force. As such, the ‘applicable

provision of thc Constltuuon wis Article 247 wmch prowded

‘an elaborate mechamsm for thw Parliament on the extension

of the law to EATA/PATA. In this regard, Article 247(3) is

reproduced as:-
: "(3} No act of % wajlis-e-Shoora (Parliament)] shall

apply to any Federaliy : Administered Tribal Area ar to
any part thereof, unleys the President so d;rects, and no

Act of ﬂ{MaJhs-e-Shoo-a {Par!zament)] or a }?'aumclal

Assembly shall apply | ‘to a Provincially Admtmstered

- o or to'.any - part thereof unless .the

.Tnba! Areq,
Governor of the Provinice in which the Tribal Area is

situate, with the appn«ual of the’ President, sO directs;
such a direction with respect to any law, .
the Governor, may

ation ta a Tribal

and in giving
the President or, s the case may be,

¢t that the law shall, in its applic

direc
have effect subject to

© Areag,ortoa specified part thereof,
such etcepttons and 'J=od1ﬁcat|ons as may be speaﬁed
m the direction.”

It is nobody’s case H at the provisions of the 2009

Act were extended to FATA / Pi' A by fo]lowmg the aforenoted

‘provisions of the Consututi'on "As such, the learned High

emende: the apphcano

- the Provincial Assembly for -

Court could not have n of the 2009
Act, or any Act of Parhament (e
1o FATA/PATA on = '« 1e touchstone of the prmcqple

SUS. The said pl.nc;ple categoncally provides

provided somethmg in the .

: that matter,

of casus omnis

that, where the legistature has '} .ot

t Cd.ﬂIlOt travel beyond 1ts

e of the law, the (,om

ction and read somcthu s into the law as the same
e ATTcSTED
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w . . : :
ould be ultra vires the powerz;:-available to the'Court’under '
the Constitution and would constitute an order w1thout '

jurisdiction.” The same w'ould Jso be agamst the pnncxple of

Tnchotomy of Powers upon N

three organs of the State ha'e been given Spemﬁc powers

and as such, :the,‘said powers cann

d thai':'the

under the law

overstepped We are therefo;o mclmed to hol
' Jearned High Court in the unpngned Judgments has travelled

beyond its jurisdiction in ar.plymg the 2009 Act to . the
Respondents which action is, ex facre erroneous beyond’

lawful authority and wuthout _]u_'l 1sdjct10rx

COouLD THE HIGH COURT EKERCISE JURISDICTION N

MATTERS RELATED TQ FATA ’PATA? '

The 5th Amendme‘)t was passed in the National .

enbsequently by the Senate. on’
ty-Fifth

10.
2018 and
g of the Constltutton {Twen

Assembly on 24.05.

25.05.20 18 Section
Amendment] Act, 2018 omxtted .Jm:lcle 247 of the Constitution

and, ‘inter alid, merged

with effect from 04.06.201%
KP. The Respondents were

FATA/PATA in the province ¢ G

the 1ncorporauon of th
iven retrospectwe effect As

employed before e 25% Amendmeut in
itution a.nd cannot be! g

the Cons’a
o tht matter at ha.nd be

h, Article 247 applies t

pointed at’a tlme
d from the Constltutlon

A suc cause the

Respondents were ap
d had not beend, A mltte

was in force an
i mdeed could not

|
ot even beenl argued an be alfg}.led :

It has
that the 21551‘ amendment: 'o the Constxtut.\on has
retrospective éffect. i ATTE STED
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11. Article 247 of the Cl'nsﬁmﬁcn, iﬁ_fer clig, ﬁrovided . . .

oG
d

\ et Sn ke iyt

that the ngh Court or the Sur“emf* Court could not exercise - .
N

Junsdlctmn in a 'I‘nbal Arez i.e. FATA/PATA unless “the

)
Parliamcnt provided otherwise. - e only exception prowdea in } L
g would affect the . . g ;
. N I

- the sa1d sub-arncle is tha: nothin

: junschctnon of the High Court c- Supreme Court in relation to

a Tribal Arca 1mmedxately befre the commencing day. "he

said exception does not apply in the instant controversy,

" therefore, the main focus of our scrutiny will be Article 247(7) '

_i.nasmuch as it provides for &3 ouster of jurlédiction. For - . |
N i

. . l . ) .
o © " ease.of reference, Ardcle 247(7) las it was then) is reproduced

- ' below as:- . ‘ S N .
«(7) Neither the i :preme Court nor & Hugh Court shal! . ! :

: nsdtctxor under the Consntunon in relation. to ' - ok

exercise any ju
a Tribal Area, unless °(.1fa_;hs-e—5hoora (Partiament)] by law i W

oth_erwlse provides: . .
Provided that notng in tl'us clause shu.ll affect the S |
. &

Supreme Court or ‘a High Court

T - . Jurisdiction which the !
- exercised in mlatmn. to = Thbal Area immediately before the ' : H;

commencing day < K
A

AN
‘ A bare pcrusal of Lqe -abovementioned Articte of -

the Constitution makes it clzar that the lawmakers had 1

specifically ousted the jurisdicﬁ' sn of the Supreme Court and i

b the High Court in the exercre' of jurisdiction under the - |

3 TA/PATA The lea.rned High

Constitution in _relation to K

‘I .
| Court in the impugned judgmet ts has placed reliance on the

25t Amendment and exermsm )L.nsdxctxon concerning the

th: Court. As stated above, the

controversy which is before
the said Amendment-was.

Respondents were appointed bszZore

not _have

the 25%- Amendroent could

ATTESTED
/

introduced.. As such,’

Senior t"o rLASS
Suprer® e Courlof palustan
l \amabad
* b
1
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75,

bee agiplication.
been given retrospectxve ap phcatxon. ~Consequently, the: ' | d

) learncd High Court, Ingtead ol examining the merits of the.

ATTESTED

I
cases of -

the Respondents on rae touchstone of Arﬁcle 247, }

ent beyond its powers and " applied the Qsm Aniendment i U

retr 1 H) : Ty
ospectively. szmg the 27t Amendment retrospective : b

application woulc_l open a ﬂocaf zate of unnecessary legal and ;

i . i*
A constltu’uonal complications which tan and should be . }
2

avoided by giving effect to the tetter and spl_rit of the ' o
] Constitution and the mtent anc t)urpose of Article 24’7 and its - : ”‘1
p ~ subsequerit omission by way rz the 25% amendment %0 the 3
’ £

— . s RIS

Consﬂtunon. Reliance in this © gard is placed on the case’ of ... :

B

Hsdavat Uliah v. 3 \'Iuha.mmad Y::unas and Others [PLD 2020 B

1:

. sC 362} the relevant part of wl' chis reproduced below as:- b

“5. Learned Aduu,ate General has suppor‘.ed those E

submission with the adZzd ground that the orders passed by ?’

the relevant fora under t¢ FCR aré all dated prior to the 25% 2

Consmutmnal Amend.ent which  came w effect on ;:;
31.05.2018. Thus, the -ecommendations of the Council of i

CE Elders dated 15:12. 20; £ until the decision of the review by : %l

the PATA Appellate Tritznal or 24. 04.2018 predate the said : :

Constitutional Amendmsnt. Consequently, at the. relevant . e

time when ine judgme:! was delivered, the pmu:suons of : Px;

Lfirsicle 247(7) of the Cornz ‘ftution were in force. . 1 gir

: . ' _ z O

5. The custer o urisdiction of the High Court under : g i’?

. Y

Article 199 of the Cons= tution iS spea]u for the reasor that - . 11

: cause of action for vl - alief of such Sersaya as well as the . 1

.~ . -\-‘,.J
residence of the paries and the locts of the corpus of the I z

« - dispute, ramely, the Cor~ mines aré jocated within the e Kohat - : ;
Frontier Region- Const: nrerily, the High Cour had no :

Jjurisdiction 10 enterigin 18 WG petition. Indeed, the aspes i

of the case has nol - €€ considered in the ur.puar’.ea z

1

Jjusgmen: & ali.” ‘ \ B

. , ! i

1Z. It may a.so ne peiel thatl o e S upreme Court and 11 | *,

: E'

High Court (‘E‘.mcns,ion ot Jurisdiction o Federa]l\ ‘ : IR &

. ' ' £
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Administered Tribal Areas) Act, 2018 was to be made~

applicable from & date which wias to be nouﬁed by the I‘ederal : -

" . Government. However, 1o such -date had been not1f1ed at the

: ‘ s
me the High Court took cogm'umce of the matter_8 and in any

oply its judicial mlnd to thls

event, it did not- consxder or @

material aspect of the lis beforc it. Even otherwise, if the sa.td
Act is telken to pe. applic; ible from the. date of ifs

promulgation, the Respondents Ca.nnot take the benefit of its .
-~ provisions because the Ré.;pondenfs weré admxttedly )
e the seid Act rz’as promulgated while Article

eld the field. As S

employed befor
n47 of the Constitution still : h uch, the

Jearned High Court did not ha}m jurisdiction to entertain the

~ petitions in question. We note _ that, in on€ of the impugned
" judgments, thé 1earned High T:.‘;ourt has candidly gonceded

that it is unaware whether ti1s 2009 Act has been made

able to FATA/PATA or we are unable

apphc r-‘t " Given this,
-cdrned I—hgh Court proceeded

.see how and on what basis the

y the said Act 0 the casu of the Respondents.

_ to appl
WHAT WAS THE DFI"ECT 01" PRESIDENT 1, ORDER NO.
13 OF 19727 —
13. we note that some’ of the Respondents seek the

benefit of the Centrally Adminiz.ered Tribal Areas (Employees'

Status) Order, 1972 ("Presideﬁf'.ial Order No. 13 of 9012");

the learned Counsel for the said Re

spondents has

In essence,
claimed that since all the emj: nyecs recruned in FATA are

e provincial Govemment on‘

deemed to bc employces of i

ation thh the Federal Gm',rnment thus, the penefit of

d automatr lally extend to them: In- this

the 2009 Act shoul _ .
. o ATTESTED

deput

r-lnrf‘ﬂt-r'Assoclata .
Sup'nw srene] of [rakistan
ts ..mmbad

I
B4
3
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regard, the Respondents havc piaced reliance cn Paragraph 3

i

of the Presxdentlal Order whlch 'eads as follows:-

3. Status of . he employees of the Centrally
Administered Tribal Areas:- ‘Notwithstanding anything
contained in their candzlrons of service, the employees shall,
as' from the appointed. r'ay, be employees of the Provincial l

d shall v-ork under the overall administrative
on the same terms and -

U s

S R Y S A S A
TR

Goverrunent an

cantrol of the Promnc:al Sovernment,
respects remuneranon, lea

respects disciplinary
e to them

conditions of service ar ve and

pension and the sam: rights as

matters or tenure of uf ice as were applicabl

immediately before that ..7a 1y.”

A bare perusal of th? aforenoted paragraph shows

S éipp].icablp_ to those employees

ce oL tha appointed day. What this )

t.hat the Premdentlal Order wa

who were already in servi

is that th_,saud Plcsldentlal Order was

means, in essence, 1

specific, and, as such its apphca.tlon could not be extended

ver the Respondents. ’I‘hc mattcr of mterpretatxon of a

to co
suicntxa.l Order has a.heacly *cen dealt with by t}ns Court. .

ap"e in the stance taken by the )

Pre

In tlns regard, we find subst

learned AAG that the Respondm nts were appointed at a time

which is beyond the applicab, lty of the Presidential Order

only to th ~se who were in service at the

which was apphcable

on of the saJ:- Order The learned AAG has

time of promulgau
placed reliance on this Court’:‘;-._ Order dated. 22.06.2010 to

espondents.‘f'vere not in service at the time ¢

conclude that the R

of promu]gaﬁon of President:al Order No. 13 of 1972,

therefore, the same is inapplicéble to them. We find that the . )

.

Jearned High Court has errec “in law in applying the said -
Presidential Order to the Rcspcy dents in a universal manner.- .
E\;en or_hcrwiée, employees of F. .TA as such cannot be trcated
. . ' , ATTEST D , ; LR
e BN Sanfor ('m-r Aé*oclale -
Suprerie: wourl of Pakistan o
! 1Slamabﬂd P
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a . " - ’
s provincial remployees as the same came under the control

of the Federal Govemmen:' and not. ‘the " Provincial

_Governml 5 : at
ernment.” For the said re: SODS, we are unfortunately

unable to agree with the leamet:l I-Ilgh Court in 1ts findings to

the effect- that the Respondents were under the control of the :

Provincial Go‘vemment and =s such,' came under ‘the
“umbrella of the 2009. Act B . ' ‘ ' '

14. The learned High -Jourt has in the impugned

judgments held that, by not 5.‘egi11a1izing.thefRespondents

and by regularizing others, th-: Appellants have eo'r!nmitted.

is not based on any legal or

discrimination. The said finding
when others have been

factual basis. Firstly, even

terms and condxtmns of

regularized, the cu'cumata.nces and

-their employment ‘were d].fferenr. If some have xIIegally been '

ot claim equal treatrnent WJth

regularized, the petmoners canti
their

them; If and when the questlon of legahty and validity of

regularization comes before 1.:3, we will pass appropnate
orders after considering the'facee, circumstances and merits
of each case. It has been repe( redly held by this Court that
" regularization is not'a vested ¥ ght but requires a statutory .
basis which is adrmttedly abser:® in the instant case. AS sueh, e .
e rely. on ‘the fact that others - . :

the present Respondents mer!
have been regularized and’ so >hould they, which’ is not a
Iegal ground per se. Where a €% nh‘actual employee wishes to :

be regula.rued he must demon Lrate statutory basis for such

ach, relief cannot be granted

aim, in the absence - of wh

"a cl
solely on the pnnmple of s_rm] riy placed”. Such a.coprse_ of
// N . ) . ) . ‘. °
. ATTESTED
/jﬁﬁy ::
T oeiate T - H
Supreme c:;url of Pak:slan 4

ey

-] awi nb&d
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action would tantamount to ulaking onc right eut of-: two
wrongs which is not pLI'l'mS“lbl“ in the law.

.CAN ‘THE RESPONDENT BE:NG PROJECT DMPLOYFDS,
CLAIM REGULARIZATIQN BA:-ED ON LONG SERVICE? :

___,_,,.__._.._-——-——‘——'-

15. It is tr1te that lo.z’ sérvice is no ground for ,

regularization. AS stated abo..,, regulamatmn has to. bc'_
supported by legislation and is not an automatically accrumg
right. Even if we agree with thr' findings of the lea.rned H1gh

Court that the Respondents hmre been servmg eiﬁciently for

marny years, 1t is worth noling that the fact that the

Respondents were project ".amployees bhas not been X} -

:\ ’ controverted. As such, Section 3 in its plain language

=

excludes project employees from the beneﬁt of regula.riza.tiori
—

———

\-—"

under the prov151ons of the 20’)9 Act. Therefore, keepmg in - . A
view the language of the 2009 Act itself, there appears no :
,1awful basis for the Resp( udents' to claim beneficial

mterpretauou of the 2009 Act -s the Court cannot overstep

has not provided.

——

i

‘ . its powers to add language to' n statute which the leglslature ’ ST
E 16. ' The Impugned Juc -mean of the learned High 2
: Court proceed on an incorrect actua.l and legal premise and ,
have errongously applied the la1 1 rules and regulations to the

Y :
facts and cucumstances of thH cases before it. A clear legal

and jurisdictiona.l error in ex&rl .se of _]unsdlctmn by the ngh

Court under Ai’ticle 199 of th_: anshtuhon of the Islamic

Repubhc of Paktstan is ﬂoatm; on the surface of the record

‘which makcs the Judg‘menta urki dstainable.

" ATTESTED

b -uunzé{mﬁ:s’&' w1

.Supfc'.u- Court of. Pakisi:n
lsia'nahad
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we allow’

°

17. Therefore, for reasons recorded . above,

the titled’ Appeals and set aSIde the Impugned Judgments of

n No.390-F of

i the Peshawar High Court passed in Writ Peutm

2012, et —— fg’ V4 (D

e 7
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a’ WHEREAS lha following: Awenly 2
regularized: by:the “Birgclar of Edgcahq
Nollficatlon N_,

26/02/2018 and
i 1/05:‘2012

b, AND: WHEREAS in-compllang
Offiger condltieually regu\ar.lzed ihe. 8

'teachers agalinst. PST pos
30/05!2018

6. AND! WHERI:AS shes
(it the Supre.m ke
) aside” ‘the daclsiorr
regularizatlgn wilth
Departmemtal AppeEY NG

. Appomtmg-Authodty‘

AN ‘Now ‘n-h:.E{EEORE,;m Compll
Court' CBEA N CAS a@@lZGZGDl
Ahmad Bistru:t f—.;dUcatien Qffic
order of ‘the faliowiiig dwenly (299

. 28/(Community Eile) dated s 3@/94!20
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' 7 - The Dlrector Elementary and Secondary Education
KPK Peshawar -

T - (6 -72’s - S

P ui :
Subject: Departmental Appeal agamst the order dated 04 10. 2022
whereby appointment order dated 26.02.2018 of ﬂhe

Yot

ellant has been withdrawn. - SR

Prayer

- On acceptance of instant Départmental Appeal’ ‘thet

'pehsionary benefits may kindly be granted.in favor of the appellar'llt.

~

' alongwith all back benefits.

Respected Sir | ) - b
- 1. That 1n1t1ally the appellant has appomted as PST BPS 07 on. ’
‘ 13/04/2007 as’ commumty base school teacher . after |

recommendation of Selecuon Committee and after fulfilling

L4 1S
' §

of the codal formalities fqr'the said post.

1_‘
oA

i
£
i

2. That after appointlnent, the appellant performed his du ty with

full devotion and hard work and no complaint whatsoever

“has been made against the appcllant.

3. That the appellant performed his duty ill 31.12.2010 with

respondent Department and after that due to clbééf iof.'::

community school the service of the.appellant has been .'

e amam s 3




7é

been'te;mlnated v1de the- 1mpugned nonﬁcatlon dated
‘4. That the appe]lant subm1tted Wnt Pet1t1on No i
| 2498/2012 for remstatement and regulanzmg of h1$ e

service' which has been accepted on 15 06 2016

5. That the respondent Department ﬁled CPLA No 450-’ _V;-x .

P20 l6.aga1nst the sa1d Judgment dated 15 .06. 2016

- 6. That non - 1mplementat10n ]udgment passed in Writ-
Petition‘ No. 2498/2012 the appellant filed COC No
330-P/2016 on response of Wthht appellant has been '\ :

- remstated on 19 04. 2017 by the respondent Department

- on communlty pro;ect for a perlod of one. year..

7. AThat after that the appellant perfonned hlS duty only for
a penod of one year w €. f 19—04-2017 to tlll

30.04.2018: - - S
8. That m‘e appellant has been adjusted on permaiient post

and has been regulanzed on 30 04. 2018

. i L

9. That on 04 10 2022 the nnpugned order has been 1ssued

whereby the appomtment order of the appellant has been |

wnhdrawn W1thout fu]filhng the codal formahty




10, That the appellant

o /?? H::

has rendered for 19 years in

appellant 1s. entrtled for pe

therefore the

on the: followmg grounds

. 1

OUNDS

GR
A That the appellant has rendered 15 years 'of service and - -
tled for pensronary beneﬁt: ‘

' under the rules he is entr

B. That nont granted of pensronary beuefits is against the law:
) and rules favour the claim of appellant '» S

C. That the law and rules favoqr the clarm of appellant.

It is therefore rnost humbly prayed that on ac

instant Departmental Appeal the app

f seryrce :

allowed pensio_nary ‘benefits_ 0

Dated 03112022
. - Yo Siucerely "

servrce S

nsronary beneﬁts _—

ceptance of -

llant may kmdly be
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Abdul Mahk s/o Nasrullah Jan Rlo Qayyum Khel Bar |

Qamber Khel, Khajon Tehsﬂ Bara District Khyber, - .
BETLLIET tedzes A&npellant :

. -'VERsUs'j' |

1) Dxrector Educatlon FATA Secrelanat Warsalc Road'

Peshawar R _
"k.! .'."-‘ . ". ’~ . .
T ]

?) Dlstnct Educatlon Ofﬂcer Kuram Dlstrlct Kuram Para .

Cl'unar

3) Addmonal Dlsmct Eduoatlon Officer Lowcr and Cenual:j

Kuram Sadda

4) Dlstnct Educatlon Ofﬁcer D1str1ct Khyber at Jarm'ud
TS .....,.-.-..‘;....Respondents

0 ‘ﬁ,‘i‘“’ﬁiﬁ‘.‘a PPEAY, U/S 4 OF THE KHYBER PAKHTUNKHWA. =
SERVICE TRIBUNAL ACT. 1974 AGAINST THE -
_ORDER DATED 30/12/2020 WHEREBY THE SERVICE
OF THE APPELLANT HAS BEEN CANCELLED
AGAINST | WHICH _THE APPELLANT _ FILED
- DEPARTMENTAL APPEAL ON. D1/01/2021 -WHICH

HAS ' NOT. BEEN DECIDED WITHIN TH[E“;I: .

STATUTORY PERIOD 90 OF DAYS

: PRAYER

ON ACCEPTANCE OF THIS AP?]EAL THE

. IMPUGNED 0RDEB§ DATED

e T T
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Sewlce Appeal No 4904/7021

\
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-

: e Date of Inshtutlon os 04 2021
' . Date of Deuslon, 3 Bl 2022

Abdul Mahk S/o Nasruliah Jan Rlo Qayyum Khel Bar Qamber Khel Kha]0r| Tehsnl .
Bara DlstnctKhyber, R C (Appeliant) i'. DR

EBﬁUS

Durector Educatlon FATA Secretanat Warsak Roacl Peshawar and others.
(Respondents)

! . . e Lo . .
- i - - . . .7 v

e ~ ' Roeeda Khan,

o advocatel, Gt For Agpeliant - |
il Muhammad Adeel Butt, = - ~ S e :
o * Additional Advocate General: - " - .. For respondents

. AHMAD SULTANTAREEN ~° .. U CHAIRMAN

. ATIQ-UR-REHMAN WAZIR - . « . MEMBER (E)(ECUTIVE)

| \\ﬂ\ UDGMEHT e T .

L - ATI Q-UR—REHMAm WAZIR MEMBER (E)'- . This -single judgment

J R -shall dlspose of the mstant service appeai as well as the followmg connected

: ' service: appeals, as common questton of law and facls are mvolved therem -

, L 4995/2021 tltled Irfan Uliah o

3 A : . . -

-’2 4906/2021 titled Salamat Ullah A T

- 3, 4907/2021tmed ZaheerZada A N

HiT LA 4908/2021 titled Saqlb Khan :

;: ; 5 4909/2021 titled Kheyal Muham'mad c ! 1*

I
¥ 4910/2021 titled SherAlam |
1 7. 4911/2021 tltled Azzm Ullah /

| s.;_49.12‘/2021 t;tled _Mst. Zalida
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-9, 491.1/2021 tltled Syed Rehman e T I ;‘_ 2
f : 02. Brlef facts of the case are that the appellants were appomted as PTC '_1

‘Teacher in Communal School ln BPS-7 ln the year 1998 to 2004 at erstwhule

Khyber Agency (Now Distl‘lct Khyber) Bemg un-tramed services of the appellants

1

were termlnated vlde dated 31- 12—2012 but such order was rescind vide order'

dated " 03- 01-2013 as the cornpetent authonty v:de order dated 05- 04 2013:

curcu!ated ‘the decnsmn to conslder appomtment of all those un-tramed/un-l

L3

: quahﬁed local communlty school teachers for re- appomtment agamst the avallable
A sanctloned posts of PST W|th the e><|st|ng recrurtment crntena sub;ect to the-"

'Conditlon that they w1l| acqurre the prescnbed professmnal and academlc o

[

" quallﬁcahon for the post W|th|n 24 months after thelr re-appomtment agamst l:he '_ |

ost Upon appomtment agalnst regular posts the apuellant falled to h

: qu1re the same, hence were terrmnated from servlce \nde orcler dated 31 07+ .

2015 aga:nst Whlch the appellant fi Ied departmental appeal followed by Wnt

_ Petltlon No. 3682-P/2015, whlch was dssmissed wde jUdgn?ent dated 28 09-2016

' The appellant challenged the dec1slon of the Hrgh Court in the Supreme Court of

Pakistan vlde.CPLA No. 3464—P[2016, Wl'l_lCh was dlsposed_ of \n_de Judgment dated
_27-04-2017 '4 on- the- terr_ns that let;- th'e_ petitione‘rs .subn'{ltwappiications to the' -
responde'nl':s and we are': conf dent that‘ th'ey will'. looh'- into . this rnatter

sympathetlcally ln vlew of the facts and carcumstances of the case, ObYlOLlSlV, '

_anybocly already legally appolnted should not be dlsturbed In pursuance of the
’ Judgment the appellants submltted appllcatlons to the respondents but they were
‘not appomted and suuh declslon was communlcated to the appellants vide order

_ datecl 27-09-2017 hence they agaln filed Wnt Petltlon No. 428.»-P/2017 Wthh .

was accepted wde ]udgrnent dated 28—06—2018 In pursuance ol’ the Judgrnent ) .

 the appellant were re-appomted vude order dated 22-06 2019 SUb]ECt to- deoslon-

of the supreme court in CPLA already Fied The august Supreme Court of Pakustan -

declded the case ln favor of the petntloners (the present respondents) Mde

PO
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,rhe appellant failed to acquire the reqmred qualrr‘catlon,

L o

’
B
L

Judgment dated 28—06-2018 and rn pursuance of the Judgment the re- |
appointment order dated 22-06-2019 was cancelled vrde order dated 30 12- 2020 ‘

l-eellng aggrleved the appellants ﬂled departmenml appeals, whrch were not

‘ -responded hence ﬂ'le mstant sen/ ice appeal with prayers that the wnpugned order .
dated 30-12 2020 may- be set asrde and. the appellants may be re-lnstatecl n

_ .,erwce wlth all back beneﬁm or any other remedy whlch thls tnbunal deems fit

may also be grantecl rn favor of the appellants
03..1_ Learned counsel for the appellanm has contended that the appellants has

- not been treated in accordance _wlth Iaw, hence thelr nghts secured under- the

//)

Constrtutlon has badly been vlolated “that’ the |mpugned order dated 30-12- 2020

is ywrmo as lt has been passed W|thout fulf lllng the codal formalltres that_
ices of the appellants were drspensed wrth wrthout obserylng the procedure

“as prescrlbed i law, that the appellants are havmg servlces of almost 20 years at
therr credrt and it would not be Just on part of the appellants to rgnore therr ‘

servrces rendered SO far, that the appellanls were initialty project employees but :

_ later an were regularlzed hence they are entitled to: pensmnary beneﬁts, as the

-apex court in varlous Judgments has already granted relref in srmrlar nature cases

|hat cases -of the appellants may also be consldered on the same foot:ngs on the

prnnclple of con5|stency and they may be granted penslonary beneﬁts keepmg in

view thelr Iength of service

04. Learned Addutlonal Advocate General for the respondents has contended:’ '

- that the appellants were |nstlally appomted on’ prOJect posts PST Communal"

School Teachers for the pro;ect perlod only, that the appellants were termlnated,

'from servrce on 31 12-2012 for the reason that they were un-tralned that the o

' appellants were re—appdrnted subject 1o the condrtlon to Yacqu;re the prescrrbed

academrc and professlonal qualrﬁcatrons wrthin 24 months after therrJ

appolntmenls othen/vrse thelr re-appomtment orders would stand cancelled that :

hence they were agam'
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term;nated vrde order clated 31-07-2015 agalnst whlch the appellant f‘led WP No

3682-P/2015 whlch was dlsmlssed vide judgment dated 28 09-2016 that the
., appellants filed CPLA No 3464—P/2016 whlch was also dlsposed of on 27 04- 2017 '
'. WIth the remarks that the petstloners wlll submlt applicatlon before responclents,

that upon submlssnon of applicatrons, therr requesl:s were exammed but were

o found devord of rnent hence were’ reJectecl that ln compl:ance wrth Judgment‘

dated 28 06 2018 of Peshawar ngh Court the appellants were re lnstated agam
wrth the condltlon of decrsron of supreme oourt in CPLA already~ ﬁled that the _
supreme court of Pakxstan dec:ded m favor of the appellants (the present ‘

- responclents) vrcle Judgment datecl 28 06-2018 hence they were agam -

terminated from servlce vlde order dated 30-12 2020 that cases of the appellants‘

hacl _‘a'l'ready be ; clecrded by the Apex Cout, hence l:he present appeals berng

devord merrt rnay be dlsmrssecl

05,

1

We have heard learned counsel for the partres and have perused the ,

record

06, ‘A Record reveals that the appellants were appornted as 'P'T&

teachers/communal school teachers (BPS-?) on contract basrs in commtmal
s school.. in erstwhzle Khyber agency (now drstrlct Khyber) m the year, 1998 to

2004 In the year 2006 three months PTC shorl:-term trarnmg courses were

‘ offered to all such teachers and nomlnated 57 un-trained PTC teachers whlle the.

. appellants were drapped by Informmg them fhat they wrll be selected in the next

ava:lable trarnmg course in the near ﬁ.rture The appellants were performmg thelr-

dutles to the entrre satrsfactron of therr high ups and when they shocked that vide
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tralnmg was ofFered to the‘appellants wrthm the. prescnbed penod or otherwise :
as thetappellants thernselves were unable to acquire such quallf catlon, rather it
was responsrblllty of. the respondents to arrange such tralning for them, After
expiry of the. penod the'appellants were agaln termlnated vxde order dated 31-5
07-2015; agamst which the appellants ﬂled departmental appeals followed by writ

petutlon No 3682-P/2015 whlch was d:smlssed vlde 3udgment dated 28-09- 2016

B on the grounds that the appellants falled to acqurre the prescribed qualrfcat:ons

t

- It however was respon5|b|!|ty of the respondents to equrp thern wrth the required

quallf cation, as at was beyond control of the appellants td select themselves fOr

such trarmng, rather it was. upon drscretlon of the respondents to selectv

L e,

’ candrdates by tum for such tramings The appellants probably found such :

oppo;umtﬂt a belated stage, but dunng the course of Iltrgatlon,r the appellants

\/J Marled to the convrnce the honorable court on the pomt that professronal traanmgs

‘,.,; appolntment dated 22-

are conducted by respondenis and they must not suffer for follres of the
respondents hence they lost therr case before the court against Wthh the :

- appellants l" led CPLA No 3464/2016 which was decrded wde judgrnent dated 27-

04-2017 on sympathebc terms that let the appe[lanls submut applicatlons to .
respondents as they have worked for qulte some tlme agarnst regular posts and

“we are conr“dent that respondents wnll Iook mto this rnatter sympathettcally |n

vuew of the facts and circumstances of the case, obvrously, anybody already

legally appomted should not be disturbed ‘In pursuance of the judgment the.

appellants ﬁled applrcabons before the respondents but therr requests were ‘
turned down, against: whlch the appellants agaln f‘ led wrlt petltlon No 4283-'_
P/2017 whlch was declded |n favor of the appel[anls vrde 3udgment dated 28 06-

2018 and in pursuance of the Judgment the appellants were re-appomted vrde

, order dated 22-06~2019 subJect to declsron of supreme court ln CPLA already‘ f

L Fled The august Supreme COurt of Pakrslan declded the Case ln favor of the -
rEaT E

petltloners (the Present: respondents) and in compllance the order of theurj:,

5 06—2019 was GFICEHed vrde order dated 30 12-2020,’
AL r;.;:::;:;:;‘s X v |
L‘»hdh u-« - N ’

LR
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~agarnst which the appellants f‘ted departmental appeals, which‘wetei .not "

i

: responded hence the 1nstant servlce appeals . S RS

B 1V 2 We have observed that the appellants worked agarnst the PTC posts on
| contract agalnst project posts fOr qurte some tlme, thereafter, they were,

appolnted agalnst regular posts under the pol:cy devrsed by the government that

all un-tralned/un-quallf ed local communlty teachers wm be re-appomted agamst

-avallable sanctloned posts of PST wrth the exlstlng recrurtment cntena subJect to

the condltron that they wlll acqwre the presorlbed quallf‘ catlon wlthln 24- months

A

The appellant.s however, ,were penallzed for not acqurnng the prescnbed_.

quallfcatron w:thrn the stlpulated tlmeframe Wthh however was l’ESDDl‘ISlblll‘t’y of

1

. the . respondens to arrange such tralnlng for them- well wrthm trme and the

" ap‘p‘ fts were not supposed to, suffer for lapses of the respondents Whlle

relylng on ]udgment m ert Petrtlon No 4657-P/2016 the honorable High Court

. PeshaWar decided ln thelr favor vlde Judgment dated 28- 06-2018 It is pertlnent
- ; to ment:on that ln Wrrt Petltxon No. 4657-P/2016 decrc!ecl on 29-03~2018 the
petrtloners were also snmrlarly placed employees belng PTC teachers in comrnunal :
' schools and in pursuance of that judgment, their services were regulanzed The
only dn‘ference between the present appellants and the appellants in that case'_ ‘
_ was that they had acqulred the prescrlbed qualir‘catrons but the present"z ‘
appellants drd not find- opportunrty to acqurre such tralnlng, hence they lost th]e _
opportunlty on th:s slngle pornt :nsprte of the fact that rt was not the:r ‘
i responsrblllty to select themselves for such tlamrng, rather lt was mandatory upon

. the respondents to select and send them for such ttalnlng

: 0;8. The appellants contested thelr wse for qurte longer tlme but they dld not -

succeed due to technlcalrtles of not acqurrlng the prescrlbed quallﬂcatlon They. ‘

Lo however served ‘the department for a penod of alrnost 20 years and there is no

' - singl o
g STEB- | nge complalnt agalnst them The appellants even otherwrse has l:recome

overage to get their 3obs elsewhere Equrty and falr play demands that the long " -

v t:s . Mhhin ik hwe . C . : -

BrUViee Eelhg, o 52
Pl ang g
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L | serwces rendered by the appellanls agarnst the posts shall not go In waste antl lt
would be un-Just to- lgnore their long and un-blemlshed servuce It is also an
"admltted fact that the appellants servecl mrtrally on contract but Iater on they -

:-were appomtecl agalnst regular posts We are of the: consndered opmlon that they .
1. o
cleserve to be treated sympathehcally on the lssue of grant of pens:Onary. 3

benéfits. Regardmg the questlon of entltlement of the appellants to- the pension, '

we woulcl llke to reproduce the relevant rules of the penslon rules, 1963 as under

v
S

Sl 2 2 Subject to any speaa/ ru/es, tﬁe serwces of the gor/emment servant
'beg/ns to qua/nﬁ/ for £ pens/on when he takes over charge of the pas't to ' »

. wh/ch he is f'fst appo;ntea’ R

: ,2 3 Temp ra/y and. oﬁ?aaang serwce sha// count ﬁ:r pensron as lnd/cated R

( ) gavemment sen/ant bome on tempofac/ estab/zshment w/;o have_
‘ reno‘ered mare than- ﬁve years conbnuous tempamrjw service ‘for the
' purpose of penS/an or gratz//ty, and ' '

"

L (//) Temparaqx and oﬁ?:/atmg serwce tb//owed by conﬁmrab’on sha// also
: coum‘ far pension or gratufty ' '

The rules ibid reveals that ser\nce of the government servant begms.to .
quallfy for penslon from the very Frst day of hls/her takrng over charge

1rrespect1ve of the fact whether h|s/her appomtment and entry mto servrce was

service of a cuvnl servant shall alse be counted for the purpose of pension or,-
' ‘ :gratulty and by wrtue of sub rule- (1)) temporary and offclatlng service followed'

by conf r matlon shall be counted for pens:on or gramlty

]

09. The aUQUSt Supreme Court of Pakrstan in |ts judgment reported as Pl_D
1973 SC 514 has held that it must now be taken as well settled that & persor -

Ay TE‘»’;“!‘Eth enters govemment servuce has also somethlng to lodk forward al’ter hlS'.

7. ret|rement o what are ca!lecl retlrement beneﬁts grant of pensron bemg the';} B
AMNER -

7{5:“‘“ Pai-ﬁt“bh“

e ,r‘v’,?:h;r“"“ “WOSt valuable of such beneﬂis It is equally well settled that pensron l|ke salary of .

—

‘temporary or regular It is also clear from sub-rule~(|) that continuous temporary_. iy
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‘a cuvll servant 'ls no longer a bounty but a nght acquired after puttmg |n-

satlsfactory service for the prescnbed mlmmum penocl A fortlorl lt cannot be'~

the relevant rules "

10. © In the Instant case the appellanls served contlnuously for almost 20

. years, mitlally on contract and followed by regular servuc:e and as per pensmn'
- rules, 1963 the appellants has quallﬁed the prescnbed ﬁervlce for pensnonary

benef ts In vlew of the foregomg dlscussmn, the instant appeal as well as the'

order clated 30 12-2020 mto cornpulsory retlrement for the purpose of pensronary

beneﬂts alongwsth ancrllary benefits, with dlrectlon to the respondents to ﬁnallze ‘

the pensmn cases of the appellants for the entlre period of thelr servnce Partles

 are'left to bear thelr own: costs F le be mnsngned to record room
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MEMBER (E)-
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reduced or refused arb|trarlly except to the extent and in: the manner prowded inc

conneci-ed servlce appeals are. partlally acceptecl by modlfylng the lmpugned'
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'Present Abdul Hameed Dooqr, C. J., Ijaz-ul-Hassan Khan, Muhammad qum Jan Kh'm Ta
“and Ch, Ejaz Yousaf JI- : : :

.'r'icnt R
5'}1.909 $°C M R 1

,upl eme Court of P'lklstan}

GOVFRNMENT OF PUNJAB through Secretary Educatlon, C1V|I Secretanat, L':honc 'md _ '
others----Petitioners- Lo ] ) Ve S

: Versus

N SAM]" ENA PARVEEN and others----Respondents

Crrmmal Petltxons Nos 71-L and 72~L C1v1l Petxtlons 215-L 216 L, 217-L '218-L 224-L to 236-L of .
2006, decided on 29th Apnl 2008 : L ,

{On appeal from the Judgment dated 29-1 2008 ‘of the. Lahoré High Court, Lahore passed in Cr.O.P. S
No:370/W and 561/W-of 2007. Writ Petlflons Nos. 11525, 11263, 11516 11662, 11663, 11766. 11881, .
1]835 12136 and 1218‘» of 2007, 86: 123 274; 343 599 643 and 11619 of’*OOS)

Civil sel'\'lce-a-

a---Admlmstratxon ‘of Jusnce--nj_f a Tnbunal ‘ot the Supreme ‘Court. demdes a pomt of ]aw relatmg to
Do the terms and conditions, of a civik servant-who- litigated, and there-were other “civil servants, who may
. ' 2ot have taken” any - legal proceedmgs dn ‘such.a case, the dictates of*justicé and ‘rule of good

i i . : crovemance demand that the beénefit;of theé said: decision be extended to other civil servants also. who'

e ‘may, not be partles to that litigation,; irstéad’of compelling them to approach the Tribunal or'any other
per Art.25 of the'

o 1egal forum--—All cmzens are equal before iav? and- entltled to equal pr otectlon of law as-
- Constltunon : .

IIameed Akhtar Niazi v. The Secretary, Establnshmem Division, Govemmem of Palustan and others 1996
SCMR. 1185 and Tara Chand and others v. Karachi Water and Sewerage Board, Karachi and others 2005

'SCMR 499 fol.

~ Mst. Muggadas Akhtdr and another v. Province of Punjab through Secretary Educatlon Department.
Government of Punjab and another 2000 PLC (C.S .) 867 ref. : ’

b ~Ms. Afshan Ghazanfar "AAG., Pun_lab and Rana Abdul Qayyum, DS (Educanon) Punjab for‘

P Petltxoners _ o i IS
. . . . . Doer
R

Ps. Nos. il L 72-L and c1>934-’L L

\
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I

by S M. Tayyab Semor ‘Ad ocate ouprmc Court for Respondents (in Cr.
of 2008). v’

Nemo'forothérRespondc’nts, o D S o ,.

ORDI*,R

ABDUL HAMEED DOGAR, -C.J. ---Tlm:)ugh thls order we mtend to . dispose of ﬂbow: captioned

petmons filed agairst common judgment, dated 29-1-2008 passed by learned Judge in Chambers of
! 4 !Lahore High Court, Lahore whereby Cr.O.P. No.370/W ‘and 561/W of 2007, Writ Petitions Nos.11525.
¥ 11196: 11516, 11662,11663, 11766, 11881, 11835, "$9135 and 12185 of 2007, 86, 123, 274,:345. 599, 643
‘ and 11619 of -2008 - filed by respondents were al]owed and the impugned orders passed by
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. Briefly, stdted. facts gwmg rise to the: tilmg of instant Detmons are“fhat 1espondentt. were "t[‘\PD'nl\ d a3
#TC Teachers dwring the year 1995/1996 after completion of all legal requirements and they jained their
respective place. of posting. After. sometxme, their appointments were cancelled being bogus vide order
No.277/E-1, dated 3-4-1998: T‘us order was assailed before learned Lahore High' Court, Lahore and same
was declared to be without lawfu] authonty in the case reported as Mst. Muqqadas Akhtar and another v.
P1ov1nce of Punjab through Secretary..Educatlon Department Government of Pumab and 'mothcn 2000

- PLC (C.S.) 867. The relevant paragraph is reproduced as under:--

"Consequently ’rhe petltloners are  declared “.to be i service ~and the action of the
Headmasters/Incharge of the Schools stopping the petitioners from performance of their dutics as
¢ PTC Teachers on- the basis of the above said impugned order, is declared to be without lawlul
o authouty It is, however, clarified that the department is at liberty to proceed against petitioners. if
' so desired, on individual basis under ‘the relevant law and under the Pumab Civil Servant

" (Efficiency and Discipline) Rules, 1975 RS -

Ty

- In view of above’ judgment the 1espondents were absolved of the charges of bogus appointments. But later
- | on once ‘again the services of respondents were terminated vide order, dated 3-8-2005, which order was

I challenged before learned Lahore High Court, Lahore through Writ Petition No.16864 of 2005. The said
writ petition was allowed vide judgment, dated 11-12-2006 and the impugned order, ‘was declared as
illegal and without lawful authority. Similarly, one of the teachers namely Mst. Naseem Akhtar assailed
the order, dated 3-8-2005 before Punjab Service Tribunal, Lahore through Appeal No.903 of 2006 which
- was also allowed vide judgment, dated 4-9-2006. The said judgment was maintained by this Court in Civil
- Petition No. 1960-L ‘of 2006 vide judgment, dated 2-11-2006. On 26-9-2007 once again the services of
1espondents were terminated. Feeling aggrieved they filed above mentioned petitions before the leavned
Lahoxe High Court, Lahore whxc‘l were allowed vide unpugned judgment as stated ﬂbove ' .

3. 1tis mamly contended by learned A.A.-G. Pun_]ab appearing on behalf of petitioners tlnt the jurisdiction
"of the leamed High Court is barred under Article 212 of the Constitution of Islamic Republic of Pakistan, -
1973 in matters involving determination of terms and c¢onditions of civil servants. She further contended
that the appointmenis of the respondents were bogus-and fake as they were never selected by the
competent authority, therefore. the orders of dismissal passed by departmental authority were in

. accordance with law, which did not call for any mterfelence by this Court.

- 4. On the other hand, Mr. S M. Tayyub, leamed Semor Advocate Sup;eme!Couxt appearing on behalf of
..some of the respondents supponed the impugned- Judgment and contended that -appointments of
respondents had taken place in-accordance with rules and prescribed procedure. They submitted their .
applications in pursuance of advertisement of the posts of PTC Teachers. They, passed the required test
and were appointed by the competent authority. According to him, the respondents were in service for
. about 9-10 years and during this period no objection was raised, and subsequently on vanue allegations
hey were dismissed from service, He further contended that cases of respondents were at par with Mst.
Naseem Akhtar which 1 was dec1ded by this Court in- CmI Petition. No. 1960-L -of 2006 vide judgment.

dated 2-11-2006..

5. We have consxdcred tl*e arganents of both the parties .and have gone thlough the record and
pmceedmgs- of the case in minute p.sticulars. The matter has already been decided by this C ourt in the
case of Mst. Naseem ' Akhtar’ Tsupra) and it has been held that the appomtment orders of the
respondents ‘as PTC Teachers were genuine. It was held by this Court in the case of Hameed Akhfar
Niazi v. The Secretary, Establishment Division, Government of Pakistan and others 1996 SCMR 1185,
that if a Tribunal or this Court decides a point of law relating to the terms and.conditions of a civil
. servant who litigated, and there were other civil servants, who may not have taken any legal
proceedings, in suck a case, ihe dictates of justice and rule of good governance demand that the ;
benefit of the said decision be.sxtended to other civil Iservants also, who may not be parties to that
' litigation instead of compeliing them to approach-the Tribunal or any other legal forum. This view
y . - : .
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Bl ’ reiterated by ;his:CGurt'in the case of . Tara Chand ,anq others v. Karachi Water and Seweragé

g sard; Karachi .and .others 2005 SCMR. 499 and .it was held: that according to Article’ 25 of the ™.
onstitution. of Islami¢ Rgpgblic;qf Pakistaii, 1973 all citizens are equal before law. and entitled to

:qual protection of taw.. " .- R R ’

erof the vie\;v that no grourid for‘.interferencé’ in the impugned

" 6. In this view of the matter, we ar
id of force are dismissed and leave to

judgment is made out. Accordingly, t}iﬁ ‘petitions being devo

appeal refused. _ . o
M.B.A./G-13/SC Petitions dismisse
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